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FACTS AND FIGURES ABOUT SOUTH AFRICA!

People
Population:
Ethnic groups:
Age structure:
Religions:

Official languages:

Literacy:
Geography
Area:

Time zone:

Capital cities:

Provinces:

Border countries:
Government
Government type:

Chief of state:

Head of government:

Legislation:

Legal system:

Economy
Currency:

GDP:
GDP composition:

Natural resources:

Industries:

Exports:

Export commodities:

Export partners:

Imports:

Import commodities:

Import partners:

Labour force:

Unemployment rate:

43,421,000

Black 75%, White 13%, Coloured 9%, Indian 3%

0-14-years: 32%, 15-64 years: 63%, 65 years and over: 5%
Christian 68%, indigenous beliefs 28%, Muslim 2%, Hindu 2%

Afrikaans, English, Ndebele, Pedi, Sotho, Swazi, Tsonga, Tswana, Venda, Xhosa,
Zulu

82%

1,291,912 sq km

GMT + 2h

Pretoria (administrative capital)
Cape Town (parliamentary capital)
Bloemfontein (judicial capital)

Eastern Cape, Free State, Gauteng, KwaZulu-Natal, Mpumalanga, North-West,
Northern Cape, Northern Province, Western Cape

Botswana, Lesotho, Mozambique, Namibia, Swaziland, Zimbabwe

republic
President Thabo Mbeki (since 16t June 1999)
President Thabo Mbeki

bicameral parliament consisting of the National Assembly (400 seats) and the
National Council of Provinces (90 seats)

based on Roman-Dutch law and English common law; accepts compulsory ICJ
jurisdiction, with reservations

1rand (R) =100 cents, 1 rand = SEK 1.292
USD 127 billion, per capita USD 3000 (1999)3
agriculture: 5%, industry: 35%, services: 60% (1999 est.)

gold, chromium, antimony, coal, iron ore, manganese, nickel, phosphates, tin,
uranium, gem diamonds, platinum, copper, vanadium

mining (world’s largest producer of platinum, gold, chromium), automobile as-
sembly, metalworking, machinery, textile, iron and steel, chemicals, fertiliser,
foodstuffs

USD 28 billion (f.0.b., 1999 est.)

gold, diamonds, other metals and minerals, machinery and equipment
UK, Italy, Japan, US, Germany (1997)

USD 26 billion (f.0.b., 1999 est.)

machinery, foodstuffs and equipment, chemicals, petroleum products, scientific
instruments

Germany, US, UK, Japan (1997)
agriculture 30%, industry 25%, services 45% (1999 est.)
30% (1999 est.)

! Source: http://www.cia.gov/cia/publications/factbook/geos/sf.ntml (2001-06-15), unless otherwise indicated
2 http://www.forex.se 2001-07-09
® http://www.swedishtrade.se/sydafrika 2001-07-09




This is an empirical study performed in Johannesburg and Pretoria, South Africa,
during the period of mid October to the end of December year 2000. The Thesis con-
stitutes the Graduate Thesis at the Master of Law Programme at School of Economics

and Commercial Law at the Gothenburg University, Sweden.

The topic of the Thesis is chosen after consultation with Swedish companies active in
South Africa. Our aim was to find a topic within the field of Commercial Law that is of
current interest for business life. Black economic empowerment was pointed out as

one of the most central questions for business within the region at present.

1 INTRODUCTION

Since the first democratic elections in South Africa in 1994, black economic

empowerment has been one of the foremost issues on the government’s agenda.

The government of South Africa recognises that the majority of the people of South
Africa for decades have been deprived of all influence in the society. As a result of dis-
criminatory laws and practices, there are firmly established structures and patterns
that do not vanish simply by repealing discriminatory laws. Black economic
empowerment has a key role in the transformation process aimed at re-balancing the
society after the years of apartheid. It is the government’s policy to actively promote a
more equitable distribution of wealth. This is believed to be necessary in order to se-

cure the newly started democratic process in South Africa.

The government of South Africa promotes black economic empowerment in a num-
ber of ways. Beyond enforcing empowerment through legislative measures, emphasis
Is put on how well the business is compatible with the principles of black economic
empowerment when granting State contracts, licences (for example broadcasting,
fishing, casino, radio and cellular telephone licences), and giving financial and other
assistance to business. Therefore, it is critical for all companies, and particularly
companies having dealings with the government in the course of business, to under-
stand the concept of black economic empowerment and its impact on business in
South Africa today.



The Thesis is written with the ambition to serve non-South African companies newly
established or in the process of establishing in South Africa. In the Thesis we present
the elements of black economic empowerment which we consider to be the most rele-

vant in order to be well-informed on the topic.

South Africa is a country in transition. To fully understand black economic
empowerment and what it is all about, it has to be placed in South Africa’s historical
context. Therefore, the Thesis starts with a short summary of the situation of the

country in 1994 and what has led it to that position.

1.1 Purpose

Our aim with the Thesis is to provide the reader with a sound basis for the under-
standing of black economic empowerment in South Africa, with an emphasis on the
following questions:

What is the essence of black economic empowerment, and what is it meant to
achieve?

How does black economic empowerment affect business life in general?
How has black economic empowerment been approached by business life?

What is the regulatory framework and what are the consequences of non-
compliance?

Are there other reasons, beyond complying with the law, to implement black eco-
nomic empowerment policies in business life?

What are the future prospects of black economic empowerment?
It is our belief that in order to get a solid understanding of black economic
empowerment, you must be acquainted with not only the aspects that directly influ-
ences your own business, but also to understand the conditions for black businesses.
These will most likely be co-workers in one way or another at some point in time.
Therefore, we will briefly present different empowerment aspects that are relevant

from black entrepreneurs’ point of view as well.

1.2 Delimitations

The concept of black economic empowerment is much wider than the area presented
in this Thesis, covering everything from improving infrastructure in the rural areas to
increasing black ownership on the stock exchange. We will only present the aspects of

black economic empowerment that are relevant for the target group we have chosen.

It is not our ambition to give an overall presentation of the conditions for business in
South Africa. Our ambition is to give a presentation of how the process of black eco-

nomic empowerment affects business life in general. The conditions for, and the



varying impact of black economic empowerment in different sectors, will not be spe-

cifically discussed.

1.3 Perspective

It is our belief that black economic empowerment must be taken most seriously. Not
only because a successful restructuring of the society is of outmost importance for
South Africa as a country, but also because, in the long run, we trust it to be in the

best interest of companies active in the country as well.

From our point of view, black economic empowerment is not a separate question that
can be handled over to consultants or company legal councillors. In this Thesis we
will promote that black economic empowerment has to be a vital element in building
up the company, permeate the management and be a fully integrated part of a com-
pany’s policies and strategies for the future. Taking this approach, the understanding
of black economic empowerment is crucial for people in leading positions in corpora-

tions.

The government of South Africa has a firm commitment to black economic
empowerment. This commitment results in, from different groups criticised, inter-
ventions in the market. Given the very specific history of South Africa, we have an
understanding for the need of these interventions. We will present the government
interventions as facts of reality that need to be approached, and we do not have the

ambition to evaluate them as such.

1.4 Method

During our 10-week stay in South Africa we met with and interviewed representatives
from business life, universities, authorities and relevant organisations, in order to get
a broad understanding of black economic empowerment. The interviews served as a
problem orientation and guide into what is most relevant and of interest for the cho-

sen target group. Our further research is based on books, newspapers and magazines.

The interviews were often conducted in a confidential atmosphere and took the form
of personal discussions, with an open exchange of views. Therefore, we will not name
the sources of various opinions that are presented in the Thesis since this in several

cases was a precondition for the openness.



This method was chosen since we believe that the personal opinions of people in
leading positions are as interesting as, if not more than, the public policies of the or-

ganisations they represent.

1.5 Goals
Our goal is to present a Thesis that can serve as an introduction to and a problem ori-
entation in black economic empowerment for non-South African companies estab-

lished or in the process of establishing in South Africa.

Our hope is that the Thesis will give such an understanding of the empowerment
process that an active decision on how black economic empowerment shall impact the
strategies of a company can be taken. Furthermore, our aim is to initiate the question
on what needs to be done in an organisation to secure the compliance with black eco-

nomic empowerment regulations and policies.

After having read this Thesis, the reader shall also have the basic knowledge needed
to identify unintended conducts that do not comply with the approach chosen by his

or her organisation.

2 CONTEXT

Introduction

This chapter begins with a historical section, where we will focus on the part of the
apartheid legacy that suppressed the Black, Coloured and Asian South Africans’ abil-
ity to participate in the economy and conduct business, as well as acquire skills neces-
sary for this. The deprivation of political rights will not be discussed, as it falls outside

the scope of this Thesis.

We use the political label ‘black’ and thereby refer to the three ‘non-white’ groups of
people, in recognition of their common discriminated status in the apartheid society.

The degree of suppression varied somewhat between the groups.

The chapter continues by presenting the evolution of black economic empowerment,

and concludes by offering a brief international empowerment comparison.



2.1 Historical Context

The history of the apartheid state can be described as institutionalised disem-
powerment of the black population. Black South Africans were discriminated against
in employment, skills development, in ownership and control of business as well as in
access to basic social and physical infrastructures.* They were legally barred from any
political participation. The oppression was extreme, and in many cases basic human

rights were denied.

One of the most important aims of the apartheid legacy was to suppress black entre-
preneurship in order to defend and support the interests of white economy. The
Groups Areas Act decided where black people were allowed to live and the Influx
Control Act denied them the right to move freely around the country. Blacks were re-
garded as temporary residents in the ‘white urban areas’, with the only purpose to
provide labour for white industry and commerce. The Native (Urban Areas) Consoli-
dation Act of 1945 only allowed small businesses, selling the daily essentials of living,
to operate in the urban black townships. The authorities controlled the allocation of

all business sites in the area.>

In 1963 black businesses were further limited by the ‘one-man business’ policy that
was introduced. This policy hindered black people to run more than one business and
prevented them from forming partnerships with the objective of initiating larger
business ventures. The 1963 legislation also blocked the establishment of black-
controlled financial institutions, wholesale businesses and manufacturing industries
in white areas. A decreed in the legislation stating that local authorities, not blacks,
were to erect all buildings necessary for business activities, gave the authorities fur-
ther control over black business. Another policy designed to protect white business
and limit black entrepreneurship was the ‘job reservation’. The job reservation cre-
ated a white monopoly by restricting blacks, until 1979, from jobs in certain skilled
trades and from holding positions above a certain level. This has lead to that the
technical and managerial skills necessary to operate businesses is severely con-

strained in the black population.t

* NALEDI, draft document - The evolution of “Black Economic Empowerment” in South Africa: From the
lenses of business, the tripartite alliance, community groups, and the apartheid and post-apartheid governments
(1985 — 1999), Omano Emma Edigheji, 2000, p 15

® Abeluleki Consulting, draft document - Towards an Economic Empowerment Strategy in South Africa, 2000,
pb6

® Abeluleki Consulting, draft document, p 6



The Bantu Education system, introduced in 1953, deliberately underdeveloped the
capacity of blacks and prepared them for lives of subordination. Science and Maths
were practically excluded from the Bantu Education. The black universities were
structured to mainly produce social scientists, teachers and lawyers. A number of
professions, especially in the natural sciences, were closed to black people and the
vast majority was denied the opportunity of higher education.”

The Land Act of 1913 prohibited blacks from purchasing land outside the ‘native ar-
eas’. The land allocation to the rural population was disproportionately low. This af-
fected black people in many ways. It did not only curtail development of the farming
sector, it excluded them from the financial market by denying them the means to pro-

vide sound security for loans.8

The effect of the apartheid politics was disastrous for black business and for the hu-
man capital essential to self-fulfilment, social development and economic advance-
ment in a modern society. In 1996 these figures were facts;

- Whites, 13 percent of the population, held 80 percent of the professional positions
and 93 percent of management positions in private business.

- Less than 7 percent of South African Ph.D. holders were black. Very few black
South Africans had higher education in Business, Finance, Engineering and the
sciences, as they needed a special government permit to attend white universities
where these skills were taught.

- In 1996 adult literacy in South Africa was about 73 percent, but 80 percent of the
black people were unable to read beyond the fifth grade level. ®

South Africa has one of the most unequal distributions of income in the world. This is
caused by the extremely low levels of black participation in the economy. In 1994, a
black person’s income was 13 percent of a white person’s income. A Coloured person’s
income amounted to 27 percent and an Indian income to 40 percent of a white per-
son’s income.1° For many black people in South Africa the only difference in their ex-
istence today, compared to the era of apartheid, is that their legal status has im-

proved.

" The impact of black economic empowerment initiatives, Accountancy and Finance Update, August 1997

& Abeluleki Consulting, draft document, p 7

° Ford, Christopher A., Challenges and Dilemmas of Racial and Ethnic Identity in American and Post-Apartheid
South African Affirmative Action, UCLA Law Review, vol. 43, August 1996, number 6, p 1973ff

%\Women lose out in Africa’s richest nation, The Star, 31 October 2000



Though the apartheid system has been abolished in South Africa, race and colour still
determine the economic and social structure of the society. President Thabo Mbeki
described the status, year 2000, in the nation like this: “... South Africa is two nations
in one — one white, affluent and privileged and the other black and disadvantaged.’!
The previous race ideology, the President pointed out, has led to that distribution of
wealth, income, intellectual resources, land and opportunity for personal advance-
ment are skewed in favour of whites in South Africa. He summarised by stating that
the aim of the whole system was that whites should always remain the dominant

group and the black majority the dominated.12

2.2 The Evolution of Black Economic Empowerment

There is a considerable lack of clarity as to what the concept of black economic
empowerment really is. Different people and constituencies define it in different ways
and assign it different meaning. Consequently, it is important to be aware of who de-

fines black economic empowerment in the discussion.

The definition also varies over time. Black economic empowerment (BEE), Affirma-
tive Action, National Economic Empowerment and Development (NEED) are differ-

ent terms used from the late 1980’s and onwards to describe mainly the same thing.

In the late 1980’s, white business regarded black economic empowerment as a
mechanism to create a black middle class with interests in the economy. The initial
thought was that by partly re-arranging the racial composition of the ownership
structure of the economy, the market economy and political stability would be en-
sured. Corporate social responsibility programmes and black advancement initiatives
were introduced to achieve black economic empowerment. The creation of a small in-
fluential black business class was part of the goal. Blacks were to gain access in to the
formal economy at the same time as the underlying structures of the economy were to
be left unaffected.13 At this time black people were mostly put in middle management
positions without any managerial responsibility.}4 The black people that did have
managerial responsibility were mainly taken in of pure business sense. This was when
for example black people were needed to give the company insight into black peoples’

consumption needs and habits.

1 A long way towards combating racism, Enterprise, October 2000

12 A long way towards combating racism, Enterprise, October 2000

3 NALEDI, draft document - The evolution of “Black Economic Empowerment” in South Africa, p 6f

% The impact of black economic empowerment initiatives, Accountancy and Finance Update, August 1997



The first democratic elections in 1994, when the African National Congress, ANC,
came to power, were a political turning point. Corporate South Africa responded by
appointing black non-executive directors and by selling businesses to black
empowerment groups. Financial institutions provided funding to so-called Special
Purpose Vehicles (SPVs)!’, which enabled black people without capital to go into
business.18 At this point, black economic empowerment was largely a function of the
white businesses’ efforts to change themselves.l” Political correctness became very

important in corporate South Africa.

Black economic empowerment was met with suspicion from the black community in
the late 1980’s, as they feared that it would only create a black middle class without
fundamentally transforming the oppressive political system and give full political
rights to all. It was not until in the early 1990’s that ANC converted to the concept of
black economic empowerment. The ANC'’s position has thereafter been characterised
by concepts such as de-racialisation and democratisation of the economy and eco-

nomic emancipation of the black majority.18

After the 1994 elections, the ANC-led Government of National Unity (GNU) was fo-
cused on reconstruction and reconciliation. Emphasis was put on economic inclusiv-
ity, aimed at broadening the economic base of South Africa. This was done by pro-
moting small, medium and micro enterprises (SMMESs) and through the Reconstruc-
tion and Development Programme (RDP). Black economic empowerment was on the
government’s agenda from the very beginning, although not as strongly as it is to-
day.1®

Black economic empowerment of today can be described as a process aimed at re-
dressing the imbalances in the ownership and control of South Africa’s economic re-
sources by increasing black participation at all levels of the economy. This shall be
done by job creation, poverty alleviation, specific measures to empower black women,
education, skills transfer and management development, meaningful ownership and

access to finance to conduct business.20

1> SpVs are presented in chapter 6.2

18 TIPS Annual Forum “Growth and Investment in South Africa”, Johannesburg 21 of September 1999, Panel -
National economic empowerment, http://www.tips.org.za/events/proceedings/bee.html 2001-07-11

" Empowerment companies no longer there for the picking’, Business Day, 9 May 2000

8 NALEDI, draft document - The evolution of “Black Economic Empowerment” in South Africa, p 8ff

19 BusinessMap, Empowerment 2000 — New Directions, 2000, (BusinessMap 2000), p 49

20 BEE moves to phase two, Enterprise, October 2000



Over the years, the government has expanded the parameters of its empowerment
objectives in business to include training, affirmative action, affirmative procurement
and equity ownership. The empowerment requirements vary between different state
departments, agencies and governments on local, provincial or national level. Several
government departments have for example articulated their own policies for
empowerment. Subsequently, it is difficult to determine what aspects of

empowerment that are most relevant in doing business with these public entities.?!

Black economic empowerment can also be seen as a way to deepen the economy and
stimulate growth in the country by releasing the economic potential of the black

population.22

Under President Thabo Mbeki’s leadership work has been put in to create a more co-
herent, over-reaching approach towards black economic empowerment. The speed to
enforce change in the South African society has been picked up and empowerment is
becoming a vital part in most of the government’s policies. The government is now
increasingly using both legislative leverage and its buying power to promote black

economic empowerment.23

The sectors most affected by empowerment are broadcasting, gaming, fishing, IT and
telecommunications, construction, transport, energy, mining, asset management in
the financial services sector, municipal services (including water and sewage provi-
sion), education, health care and the defence industry. Altogether these sectors con-
tributed to the GDP with 38.5 percent in 1998.24

2.3 Empowerment Comparisons®

Black economic empowerment is not a unique phenomenon. Various forms of af-
firmative action have, and are, taking place around the world. In Malaysia, a pro-
gramme similar to the one in South Africa was launched in 1969. South Africa has
learned a lot from their experiences. Likewise, Malaysia is a country where affirma-
tive action targets a majority of the population. Affirmative action is also used to

achieve gender equity in several countries.

2! BusinessMap 2000, p 49

22 Need to clean up, Enterprise, May 2000

2% BusinessMap, Empowerment Guidelines for Investors: Mapping state requirements and investor experiences,
2000, (BusinessMap, Empowerment Guidelines), p 4

2 BusinessMap, Empowerment Guidelines, p 7
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South Africa’s history makes it unique from other nations where affirmative action
has or is taking place. In South Africa the majority, approximately 87 percent, of the
population has been disadvantaged and is now subject to affirmative action. The
gravity of suppression is also making South Africa unique in that the empowerment

process has to be very extensive.

2.3.1 South Africa

Empowerment has successfully taken place in South Africa before. Starting in 1948,
the Afrikaners26 were subject to economic empowerment. However, the Afrikaners
began their process of economic empowerment from a far better position than blacks
did in 1994. The Afrikaners were on average relatively more educated than the aver-
age black in South Africa and they had the advantage of a major capital base in the
form of land. The labour market was also substantially different from today, with fo-
cus on manual labour force. Another difference is that the growth rates in South Af-
rica of today (2.5% in average since 1994) are much lower than the ones during the
period of 1948-1970 (5% per annum).

2.3.2 United States

In the early 1970’s, shortly after the Civil Rights movement, there was a conscious de-
cision by the government in the United States to create a class of black capitalists. The
government was proactive in trying to create equal opportunities for blacks in em-
ployment, education, housing and business. To facilitate black business development
special government structures were set up for the delivery of loans, grants, and tech-
nical assistance to black entrepreneurs. In government procurement policies special

preferences were granted to black-owned businesses.

The efforts in the United States had a material effect; from 1972 to 1992 the number
of black owned businesses grew from 188,000 to 621,000.

The situation in the United States was significantly different from the one in South
Africa today. Empowerment in the United States was focused on a minority group,
just as the Afrikaners’ empowerment in South Africa was, whereas the now ongoing
empowerment in South Africa has the majority of the population as its target. An-
other difference is the economy; the fiscal resources of South Africa cannot be meas-

ured against the much greater ones of the United States at the time. The United

% Afrikaners, also known as Boers, descend from the Dutch settlers in mid 1600.



States also had a number of good black universities that produced a well-educated

black managerial and entrepreneurial class.

The economic position of blacks and whites in the United States still, after some 30
years of various initiatives, remains unequal. Affirmative action is now stigmatised as
reverse racism. What South Africa can learn from this is that measures beyond af-
firmative action are needed and that various efforts are required to make real

empowerment progress.

2.3.3 Malaysia

Given the population and income statistics, Malaysia is the most relevant example for
South Africa. In 1969, the Malaysian government launched the New Economic Plan
(NEP), which aimed to eliminate poverty and promote greater economic equality
between the different racial groups. Specifically the Bumiputra (indigenous groups,
principally Malays) were empowered through expanded educational opportunities,
employment quotas and incentives for corporate restructuring. If a non-Malay com-
pany wanted to bid for government contracts, for example, or if they wanted to go
public, they had to restructure the company and 30% of their stocks were to be sold to
Bumiputras at a discount. In order to promote the growth of an industrial and com-
mercial Bumiputra community the government also used the allocation of contracts,

guotas and licenses.

The NEP worked very well in Malaysia for the Bumiputras, which previously were the
disadvantaged group. In 1970 the Bumiputras’ share of corporate equity ownership

was 2.4%. Twenty years later this had risen to 20.3%.

The criticism against the NEP is that the Malay elite is seen to have benefited dispro-
portionately, and the Chinese and Indians, the more successful ethnic minorities, feel
the playing field is stacked unreasonably against them. At the same time Malaysians,
from all ethnic groups, acknowledge that the empowerment focus in the NEP has

helped the country to avoid racial turmoil.

2.3.4 The Current Context

The empowerment initiatives described above have all worked well. Nevertheless, the
prevailing conditions in South Africa today are substantially different. Globalisation,
driven by technological change and economic liberalisation, has reduced a state’s
ability to dictate change in the world of today. The state is much less powerful in rela-

tion to private business or social interests than ever before. This is especially prob-



lematic given the scale of the challenge, to empower South Africa’s 38.1 million black
people. Not only the fact that it is the majority of the country’s population that needs
to be empowered makes it problematic, the relative starting points are more unfa-

vourable than the other empowerment groups experienced.

3 THE CONSTITUTIONAL GROUND FOR BLACK ECONOMIC EMPOWERMENT

Introduction

In South Africa’s new constitution, Constitution of the Republic of South Africa,
equality is defined as one of the cornerstones of the democracy in the country. At the
same time, the constitution provides for affirmative action measures to be taken. This
can be seen as incompatible. However, according to the framers of the constitution,
affirmative action shall not be viewed as a derogation from the right to equality,
rather it shall be viewed as a means to achieve equality and as part of the right to

equality.27

In this chapter we will present the constitutional ground for the affirmative action

part of black economic empowerment.

3.1 The Constitution of the Republic of South Africa
The Constitution of the Republic of South Africa was adopted in May 1996 and en-
tered into effect in February 1997.

The beginning of the preamble of the Constitution reads as follows: “We, the people
of South Africa, Recognise the injustices of our past; Honour those who have suffered
for justice and freedom in our land; Respect those who have worked to build and de-
velop our country; and Believe that South Africa belongs to all who live in it, united in
our diversity.” The preamble continues by stating that the Constitution has been
adopted by the people so as to “...[h]eal the divisions of the past and establish a soci-
ety based on democratic values, social justice and fundamental human rights;” and to

“[ilmprove the quality of life of all citizens and free the potential of each person...”

The Constitution is declared in the explanatory memorandum to “... represent the

collective wisdom of the South African people...”

" Madala, T.H., Affirmative Action — A South African Perspective, SMU Law Review, Vol. 52, No 4, Fall 1999,
p 1542



The equality section of the Bill of Rights in the Constitution makes a specific provi-
sion for the implementation of affirmative action programmes. After having stated
that “[e]veryone is equal before the law and has the right to equal protection and
benefit of the law ...”28 it continues with “[e]quality includes the full and equal enjoy-
ment of all rights and freedoms. To promote the achievements of equality, legislative
and other measures designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken.”2° Through this the Constitu-
tion authorises measures to be taken which are designed to promote the achievement
of equality.

Affirmative action is also sanctioned in the Constitution’s chapter on Public Admini-
stration, as it states that “Public administration must be broadly representative of
the South African people, with employment and personnel management practices
based on ability, objectivity, fairness, and the need to redress the imbalances of the
past to achieve broad representation.”30 (emphasis added). By stating that the ad-
ministration must be broadly representative of the South African people, it is indi-
rectly stating that affirmative action shall take place. This is further emphasised by
the fairness criteria and the explicit wording that the need to redress the imbalances
of the past shall be taken into account in employment and personnel management

practices in the public administration.

In the Equality section discrimination is prohibited. No one, including the state, may
“unfairly discriminate directly or indirectly against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and
birth.”3! This protection against unfair discrimination is modified in that discrimina-
tion on one or more of the grounds listed “... is unfair unless it is established that the
discrimination is fair.”32 This means that although the criteria listed in terms of non-
discrimination in the Constitution are far more inclusive than in many modern na-

tions, discrimination on fair grounds is in principle permissible.33

%8 Constitution of the Republic of South Africa, chapter 2 section 9 (1)

2 Constitution of the Republic of South Africa, chapter 2 section 9 (2)

% Constitution of the Republic of South Africa, chapter 10 section 195 (1) i

®! Constitution of the Republic of South Africa, chapter 2 section 9 (3-4)

® Constitution of the Republic of South Africa, chapter 2 section 9 (5)

* Tummula, Krishna K., Policy of Preference: Lessons from India, the United states and South Africa, Public
Administration Review, Nov/Dec99



Thus, the question of the legality of affirmative action in South Africa is answered.
Yet, certain questions remain, such as to what degree either law or private-sector pro-
grammes may be undertaken without conflicting with the Constitution’s core princi-
ple of equality. The requirement that discrimination shall be formally determined to
be “fair” in order to be permissible may mean that no affirmative action programme
in South Africa will be Constitutional without receiving a fairly explicit judicial im-
primatur. Therefore, the contours of South African affirmative action jurisprudence

may not become clear for some time.34

4  GOVERNMENT PoLICY PROGRAMMES

Introduction

In this chapter two major government policy programmes are presented: RDP, a so-
cio-economic policy framework, and GEAR, a macroeconomic strategy. Together
these two programmes constitute the base for the black economic empowerment
process. To be acquainted with the basic features of these programmes is important

for the understanding of black economic empowerment.

4.1 The Reconstruction and Development Programme (RDP)

The Reconstruction and Development Programme (RDP) constituted the election
manifesto of the African National Congress (ANC) for the elections in 1994.35 It was
the result of consultation within the ANC, its Alliance partners and other mass or-
ganisations.36 After the election it was adopted and supported by all political parties
in the Government of National Unity and the parliament, and it was implemented
through the RDP White Paper in September 1994.37

The RDP is an integrated, coherent socio-economic policy framework, which seeks to
mobilise all the people and resources of South Africa towards the final eradication of
the results of apartheid, the building of a democratic, non-racial and non-sexist fu-
ture. The programme is a vision for the fundamental transformation of the country. It
integrates growth, development, reconstruction, redistribution and reconciliation

into a unified programme.38

* Ford, Challenges and Dilemmas of Racial and Ethnic Identity, p 1968f

* NALEDI, draft document - The evolution of “Black Economic Empowerment” in South Africa, p 9
* The Reconstruction and Development Programme — A Policy Framework, preface

" RDP White Paper, Discussion Document, September 1994, preface 0.2

* RDP White Paper, 1.1.1 + 1.3.6



There are six basic principles of the RDP that shall ensure a coherent programme.
The first is that of an integrated and sustainable programme, in order to overcome
the legacy of apartheid. The second principle is that the programme must be a people-
driven process. Peace and security for all, nation-building, the linking of reconstruc-
tion and development and democratisation of South Africa are the other ones.3° In
one sentence it can be presented as: “An integrated programme, based on people,
that provides peace and security for all and builds the nation, links reconstruction

and development and deepens democracy ...”40

All the proposals, strategies and policy programmes contained in the RDP are

grouped into five key programmes:
Meeting Basic Needs of people, such as jobs, land, housing, water, electricity,
telecommunications, transport, a clean and healthy environment, nutrition, health
care and social welfare.4!
Developing Human Resources through education in formal institutions, at
workplaces, homes, public work programmes, youth programmes and in rural ar-
eas. Arts and culture programmes as well as access to sport and recreation are also
treated within this key programme. 42
Building the Economy. This programme deals with linking reconstruction and
development. Topics such as industry, trade and commerce, resource-based in-
dustries, upgrading infrastructure, labour and worker rights and issues regarding
Southern Africa are being dealt with in this key programme.43 Racial and gender
inequalities in ownership, employment and skills are addressed as serious weak-
nesses in the economy.44
Democratising the State and Society. This key programme sets out the role
for the Constitution and Bill of Rights, of national, provincial and local govern-
ment, the administration of justice, the public sector, parastatals, the police and
security forces, social movements and NGOs.45

Implementing the RDP. This programme deals with the implementation and

co-ordination of the RDP and the establishment of effective RDP structures, as

well as development of a programme to finance the RDP.46

¥ RDP White Paper, 1.3.2-1.3.7

“ The Reconstruction and Development Programme — A Policy Framework, 1994, 1.3.8
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The RDP white paper from 1994, dealing with implementation questions, states that
it is essential that the existing ownership patterns become less concentrated. The
participation in the economy needs to increase, become more racially inclusive and
small, medium and micro enterprises must account for a larger part of the economic
activity.#” Therefore, the government sets out to, together with the private sector and
NGOs, to determine appropriate support policies for small and medium-sized enter-

prises.48

The RDP is to be financed through the RDP Fund.4° Resources are drawn from sav-
ings by the departments, international and domestic grant aid, interest earned from
the investments of money standing to the credit of the fund, sale of state assets and

from other sources, such as revenue from lotteries and gambling.5°

4.2 Growth, Employment and Redistribution — A Macroeconomic Strategy

Growth, Employment and Redistribution (GEAR) is a macroeconomic strategy
launched by the government in 1996. It is a strategy for rebuilding and restructuring
the economy, built on the goals set forth in the RDP programme.>! The GEAR strategy

has somewhat displaced the RDP programme’s economic role.

Central for the programme is to increase the economic growth, in order to reverse the
unemployment crisis, provide resources for the expansion in social service delivery
and for progress toward an equitable distribution of income and wealth. The strategy
points out that transformation towards a competitive outward-oriented economy is
required for a sustained growth on a higher level. The GEAR strategy set out a growth
rate of six percent per annum and job creation of 400,000 per annum by the year of
2000.52

The core elements of the GEAR strategy are:

budget reform to strengthen the redistributive thrust of expenditure;

fiscal reform aimed at reducing the size of the government’s deficit, counter infla-
tion and free resources for investment;

a monetary policy to keep the real effective exchange rate stable at a competitive

level and to prevent a resurgence of inflation;

*” RDP White Paper, 3.1.4

¢ RDP White Paper, 3.10.1
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> Growth, Employment and Redistribution — A Macroeconomic Strategy, June 1996, 1.1
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gradual relaxation of exchange controls and a reduction in tariffs to contain input
prices and facilitate industrial restructuring;

an industrial policy with tax incentives to stimulate new investment in competitive
and labour absorbing projects, a flexibility within the collective bargaining system
and a strengthened levy system to fund training;

speeding up the restructuring of state assets, in order to optimise investment re-
sources and address service deficiencies and backlogs by an expansionary infra-
structure programme; and

an expansion of trade and investment flows in Southern Africa.53

A key element in the government’s strategy for employment creation and income
generation is the promotion of small, medium and micro enterprises (SMMESs). Vari-
ous programmes and institutions have been established to give effect to this strat-
egy.>* The GEAR strategy seeks to give clear directions to the economic course of

South Africa and aims to build a competitive fast-growing economy.>5s

The GEAR policy has come under a flood of criticism. Some say that South Africa
needs ‘a change of GEAR’, while others are calling on the government to scrap the
GEAR policy since it has failed in what it set out to achieve, namely to bring economic

growth and create jobs.56

The government’s policies will not be described further, nor analysed in this Thesis.

5 GOVERNMENT TooOLS TO DRIVE EMPOWERMENT

Introduction

This chapter aims at presenting different state initiatives that have introduced an
empowerment component in the course of business. We will concentrate on the gov-
ernment’s usage of its buying power in order to promote black economic
empowerment (BEE). The government’'s empowerment activities through licenses,
privatisation and public-private partnership will be dealt with briefly, just to give the
reader an introduction and to help to place the phenomena in the context. The chap-
ter begins with describing the multi-faceted approach that characterises the govern-

ment's empowerment efforts.

%% Growth, Employment and Redistribution, 1.4
> Growth, Employment and Redistribution, 5.4
% Growth, Employment and Redistribution, 10
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5.1 Government’s Definition on Black Economic Empowerment

For a company dealing with state entities in the course of its business, it is an essen-
tial but difficult task to elucidate the government’s approach to black economic
empowerment. Whereas there should not be any obscurity about the government’s
objectives with the transformation process overall, the varying emphasis put on

empowerment aspects in different situations can be perplexing.

In the absence of a BEE-blueprint stating the essence of black economic
empowerment, government departments and state entities have developed their own
empowerment conducts. This implies differing empowerment policies between state
departments, governments and agencies on local, provincial and national level.
Empowerment requirements are also enforced with varying emphasis depending on
the procedure in question. This means that the empowerment obligations differ be-
tween, for instance, a licence application at a local authority and a tender procedure

at state level.

To ensure that the government’s approach to black economic empowerment finds
homogeneous expressions, legislation has recently been passed for instance in the
procurement area. However, until uniform procedures are established and followed
throughout the public sector, it will be difficult to determine unambiguously what as-
pects of empowerment are considered most relevant in doing business with public

entities.

Generally, the elements that are most frequently looked at are equity ownership,
management representation, skills development and training as well as small busi-
ness and community support. Usually, bidders for any government contracts have to

show that they have considered empowerment in all these aspects.>’

5.2 Preferential Procurement

5.2.1 Background

The government — at national, provincial and local level — is estimated to procure
goods and services at a value of R110 billion each year.58 The procurement budgets of
state owned enterprises are substantial as well, amounting to between R40 and R60

billion.5°

> BusinessMap, Empowerment Guidelines, p 10
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In order to take a part of these resources by closing government or parastatal deals, it
is crucial for companies to understand the procurement system and policies as well as

the inducements behind them.

It is not a new phenomenon that the government of South Africa utilises its extensive
buying power to promote political, social and economic objectives. In the late 40’s, as
the National Party came to power, the public tendering system was made use of to
advance Afrikaners’ social and economic position.6° In addition, a kind of preferential
procurement took place during the time of international sanctions, as the tender con-

ditions allowed a 10% premium for local manufacturers.6!

After the democratic elections in 1994, there was an urgent need for procurement
strategies that would reflect the objectives stated in the Reconstruction and Develop-
ment Programme (RDP).62 Subsequently, an interim “10-Point Plan”63 on public sec-
tor procurement was introduced in early 1996. The foremost aim of the plan was to
improve small, medium and micro enterprises’ (SMMES) access to state tenders, for
example by establishing Tender Advice Centres, simplifying the tender documents

and dividing larger contracts into smaller ones.64

To implement the 10-Point Plan and to especially promote SMMEs owned by black
people or women, a price preference system was developed for contracts under R2
millions. According to the evaluation formula, a tender could be awarded up to 88 of
total 100 points for the price. Remaining 12 points were awarded based on the equity
ownership structure of the bidding company; Up to 10 points could be received if the
bidding company was 100% owned by black people (1 point at 10% ownership etc)
and similarly up to 2 points could be received based on the equity owned by women.
Thus, the price premium for a tendering company entirely owned by black women
was up to 13.64% (12/88).65 With other words, such a company could present a ten-
der scoring 76 points for the price and still be competitive with a company scoring 88,

the maximum points, for their price.

% Naledi, Policy Bulletin, Vol. 2., No 4, November 1999, p 5
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With the adoption of the new Constitution in 1996, the constitutional ground for
preferential procurement was laid. The section on procurement starts with stating
that “[w]hen an organ of state ... contracts for goods or services, it must do so in ac-
cordance with a system which is fair, equitable, transparent, competitive and cost-

effective”.66

According to the same section, this does not prevent an organ of state from imple-

menting a procurement policy that provides for

“a. categories of preference in the allocation of contracts; and
b. the protection or advancement of persons, or categories of persons, disadvantaged

by unfair discrimination.”?

This is in line with the equality clause in the Constitution’s Bill of Rights, by which

measures may be taken to promote equality.68

To enable an unsuccessful tenderer to verify that his constitutional rights to equal
treatment have been observed during the tender evaluation, the Appeal Court has
ruled that all public bodies, including parastatals, have a constitutional duty to pro-

vide reasons for their decisions.®

The Constitution sets out that national legislation must provide a framework in which

the preferential procurement policy may be implemented.”®

The process towards a legislative framework started in April 1997 with the Green Pa-
per on Public Sector Procurement Reform in South Africa. In this extensive discus-
sion document, the government clearly manifests its determination to use its pur-

chasing power to attain specific socio-economic objectives.”

5.2.2 The New Procurement System

After a strongly delayed legislation process, the Preferential Procurement Policy
Framework Act (Framework Act) was finally passed in February 2000 to give effect
on the Constitution, by providing a framework in which an organ of state must de-

termine and implement its own preferential procurement policy.

% Constitution of the Republic of South Africa, chapter 13, section 217 (1)

¢7 Constitution of the Republic of South Africa, chapter 13, section 217 (2)
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Similar to the former 10-Point Plan, the Framework Act propounds a preference point
system to be followed. For contracts with a Rand value above a prescribed threshold,
up to 10 points may be allocated for ‘specific goals’, whilst up to 90 points can be
granted based on the price. For contracts equal to or below the threshold value, spe-
cific goals can score up to 20 out of 100 points.”2 Thus, the smaller contracts can be
granted more points for specific goals in order to promote the SMME sector.

According to the Framework Act, the specific goals may include

“(i) contracting with persons, or categories of persons, historically disadvan-
taged by unfair discrimination on the basis of race, gender or disability;
(i) implementing the programmes of the Reconstruction and Development

Programme ...”73

The invitation to submit a tender must clearly specify any specific goal for which
points may be awarded in the procurement process in question.”* Further, a specific
goal must be measurable, quantifiable and monitored for compliance in order to be

adequate for preference point allocation.”™

The Minister of Finance may exempt an organ of state from any or all the provisions
of the Framework Act if it should be of importance for national security or in the
public interest. The provisions of the Framework Act may also be deviated from if the

likely tenderers are international suppliers.”®

Due to its general character, the Framework Act does define neither the concept of
historically disadvantaged persons nor how their participation in the contracts should
more precisely be evaluated. Further, the settlement of the crucial threshold value is

left for later regulation.””

To give substance to the Framework Act’8, Draft Regulations of the Preferential Pro-
curement Policy Framework Act (Draft Regulations) were released by the Depart-
ment of State Expenditure’ in June 2000. The Draft Regulations apply to all organs

"2 preferential Procurement Policy Framework Act, No 5, 2000, (Framework Act), chapter 2, sections 1 (a) + 1
(b) i-ii

" Framework Act, chapter 2, section 1 (d) i-ii.

™ Framework Act, chapter 2, section 1 (e)

> Framework Act, chapter 2, section 2

"® Framework Act, chapter 3, sections (a)-(c)

" Framework Act, chapter 5, section 1

"8 Also called a “disgraceful piece of slipshod work”, Empowerment: wrong message, Finance Week, 4 February
2000

™ Now included in The National Treasury together with the former Department of Finance



of state, and forbid the application of any preference system not in compliance with

the Framework Act, the Draft Regulations or other legislation.80

The threshold value referred to in the Framework Act is specified in the Draft Regu-
lations to be R2 million. To calculate the price points for a contract with a Rand value

equal to or below 2 million, the following formula must be used:

Preference Point System 80/20:8!

Pt - Pmin
80 x|1-
P min
Where Pt = Rand value of tender under consideration

P min = Rand value of lowest acceptable tender

Consequently, the formula for calculating the price points for a contract with a Rand

value above 2 million is:

Preference Point System 90/10:82

Pt - Pmin

O x |1-
P min

The invitation to submit a tender must stipulate which of these two preference point
systems will be applied to that specific tender. This implies thorough planning and
pre-calculation by the organs of state before each tender procedure. All the tenders
are to be evaluated after the preference point system indicated in the tender docu-
ment, irrespective of whether some of the received tenders have a value that should
imply for the application of the other preference point system. Should all the received
tenders fall within the system not indicated, i.e. have a value equal to or below R2
million where the 90/10 preference point system is stipulated, or consequently a
value above R2 million when stipulating the 80/20 preference point system, the ten-

der must be cancelled and re-invited with the appropriate preference point system

& preferential Procurement Policy Framework Act, No. 5, 2000: Draft Regulations, (Draft Regulations), section 2
8 Draft Regulations, section 5 (1)
8 Draft Regulations, section 5 (2)



indicated.83

For the purpose of determining preference points, the Draft Regulations define His-

torically Disadvantaged Individuals (HDIs) as including all South African citizens,

“1. who had no franchise in national elections prior to the introduction of
the 1983 and 1993 constitutions;84
women; or

disabled persons.”85

Equity ownership by these HDIs may entitle for preference points calculated by the

formula

EP
NOP x
100

Where NOP = the maximum points awarded for equity ownership by HDIs
EP = the percentage of equity ownership by HDIs within the enterprise.86

However, preference points are not granted for mere ownership of shares, without
control and active involvement in the company’s management and daily business op-
erations proportional to the degree of ownership. A change in the degree of owner-
ship after the closing date of the tender results in the withdrawal of the preference
points. Subsequently, a public company cannot score preference points for HDI-

ownership, due to the changing shareholder structure in such companies.8’

As stipulated in the Framework Act, the specific goals that may entitle to preference
points also include implementing programmes outlined in the government’s socio-
economic policy framework RDP, the Reconstruction and Development Programme.
This reference to the RDP goals seems to make the scope for attaining preference
points very broad. Surprisingly, the Draft Regulations do not put forward any princi-
ples to be used when allocating preference points for the promotion of RDP-

objectives.

8 Draft Regulations, section 5

8 The 1993 constitution was a interim constitution, negotiated principally between the then-governing National
Party leader F.W. de Klerk and Nelson Mandela
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Although the current procurement system is blamed for placing too much emphasis
on price, most of the procurement contracts cannot be secured solely with price
points. White companies have had to acclimatise to the new procurement regulations.
In order to be competitive, they have entered partnerships with HDI-owned compa-
nies or changed their ownership profile by bringing in black shareholders. These have
either been employees or people unrelated to the company. Larger companies have
also launched various social responsibility programmes, often with employee training
and community support elements, in order to show commitment to the

empowerment process.

The Draft Regulations provide a formula for calculating preference points, when they
are claimed for on the basis of partnership with companies owned by HDIs. The prin-
ciple is that each partner’s own preference points are taken into account to the same
degree that they will execute the contract. This means that a joint venture between a
100% white male owned company and a 50% HDI-owned company, where the HDI-
company delivers 60% of the contract value, could score 3 preference points within
the 90710 preference point system (10p x 50% x 60%).88

The government’s procurement procedures have until recently been administered by
a system headed by a national State Tender Board and nine provincial boards. At the
time of writing, there are plans to abolish the tender boards. A major reason for this is
that they have been found to be archaic, cumbersome and prone to corruption. In
some provinces, the tender boards are already replaced by procurement committees

within the provincial departments.90

5.2.3 Problems Connected to Procurement

The high amount of state expenditures together with the emphasis put on equity
ownership by HDIs make affirmative procurement one of the government’s most
powerful tools to promote black economic empowerment. At the same time, the eco-
nomical values involved have made abuse of the system lucrative, thus hampering the

empowerment effects.

Due to institutional weaknesses and insufficient monitoring of performance by the
government, the procurement system has left scope for companies to evade the re-

quirements of substantial involvement by the historically disadvantaged persons.

8 Draft Regulations, section 7 (4)
8 The tender trap, Business Day, 1 March 2001
% Free State acts to improve tendering, Business Day, 10 May 2001



Thus, contracts have been won by registering black persons (during the 10-Point Plan
preferably black women, since that scored two additional preference points) as own-
ers in white companies, or setting up a black-owned company to tender on behalf of
the white company, which would then be subcontracted to perform the contract obli-
gations. Further, black persons have seen their opportunity to profit by posing as
‘empowerment’ partners during a tender procedure and then leaving the scene.%!
These kinds of token conducts have raised concepts called window-dressing, fronting,
mobile black executives, rent-a-black, rent-a-face etc. The reasons for these conducts
vary, but the common denominator for companies to create an artificial
empowerment profile can be said to be the wish to qualify for government contracts.
The phenomenon is usually associated with procurement procedures, but can also

take place for instance within affirmative action.

The government has been blamed for encouraging window-dressing by focusing on
requirements on HDI-ownership without ensuring that the compliance is adequately
monitored. The Draft Regulations now state that an organ of state may require, at any
time in the tendering process, a bidder to verify its claims for preference points.92 It is
gquestionable whether this will be sufficient to address the problem, which has given

rise to negative connotations to the empowerment process in its entirety.

5.2.4 Procurement by State Owned Enterprises

State Owned Enterprises (SOEs) are not regarded as organs of state, wherefore the
Framework Act and the Draft Regulations do not formally apply to them. However,
the government, in its shareholder capacity, raises requirements that the SOESs’ pro-

curement procedures shall comply with the described legislation all the same.®3

SOEs, especially the ‘Big Four’ parastatals Eskom (electricity), Telkom (telecommuni-
cation), Transnet (transport) and Denel (defence industry) are known to be commit-
ted promoters of black economic empowerment. For instance, the power group
Eskom doubled its spending on BEE initiatives in year 2000 to R1.9 billion, mainly

through its procurement policies.%4

To eliminate fronting and tokenism, these companies have introduced firm practises
to monitor their BEE contracts. Eskom completes a thorough screening every time a

company takes part in a tender procedure, regardless of its earlier contracts with

°1 Black Faces for Hire, Enterprise, February 1998

%2 Draft Regulations, section 6.3

% policy Framework for the Restructuring of SOEs, p 73f
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Eskom. Should token practises be disclosed, the company is disqualified as a tenderer
and summoned to appear before a disciplinary committee. Transnet seeks to secure
genuine participation from a BEE-company by requiring shareholder certificates and
interviews with the bidding company and its possible partners. Moreover, contracts
are closely monitored, and where a part of a contract has been subcontracted to small

businesses, their progress is followed up.%

To an increasing extent, SOEs pay attention to their suppliers’ procurement proce-
dures and require empowerment elements in their purchase policies. This means that
the sphere that is affected by the parastatals’ affirmative procurement practises is be-

coming wider.

5.3 Licenses and quotas

In sectors such as broadcasting, telecommunication, gaming and fishing, the govern-
ment is enforcing empowerment by incorporating empowerment obligations in the
requirements for licenses and quotas necessary for operation in the field. The bidders
for such licenses and quotas are partly evaluated by their ability to meet
empowerment requirements, relating to levels of ownership by black groups as well

as non-equity-related empowerment factors, such as employment equity and training.

To give an example, the South African Telecommunications Regulatory Authority,
Satra®6, applied following evaluation criteria and weightings when the third mobile

network licence was announced in 1999:97

Empowerment 25%
Technical 13%
Business plan and implementation strategy 44%
Universal Service 11%
Impact on industry and consumers 7%

The scope of the empowerment element was wide, requiring the bidders to give evi-
dence of, among others, ownership by historically disadvantaged groups, job creation,
affirmative action and training commitments as well as community and social re-
sponsibility programmes. Due to the importance given to empowerment aspects and

the high investments required for the licence, expectations on the empowerment ef-

% BEE that works, Enterprise, June 2000
% Today the Independent Communications Authority of South Africa, Icasa
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fect were high.%8

These requirements were seen as difficult to manage and critics have called the li-
cence affair a ‘beauty contest’ not based on facts. Suspicions of irregularities and gov-
ernment intervention in the process have attracted much attention in the media and

the outcome was contested by a court process.

Beyond the third mobile network licence affair, there have been a number of flaws
abating license requirements of delivering good empowerment results. Particularly in
the field of fishing where quotas are allocated, we have been told that the
empowerment requirements are often dealt with in a way hardly corresponding with
government’s good intentions; Black SMMEs who have qualified for a quota have sold
their fishing rights further to an established fishing company, thus ruling out the
chance for skills transfer and job creation. Such conduct, known as ‘paper quota’ sys-
tem,%9 impedes empowerment from happening and needs to be addressed if the re-

quirements are to be kept.

5.4 Restructuring and Privatisation of State Owned Enterprises

The reconstruction of State Owned Enterprises (SOEs) has been an important issue
on the government’s agenda ever since the elections in 1994. The SOEs inherited by
the new government were in many cases not equipped for delivering service to all

South African citizens.

The restructuring of SOEs, often referred to with the narrower term privatisation, is
used by the government as an arena where to enforce its empowerment objectives.
However, the government’s ambition to implement empowerment elements into re-
structuring deals have varied during the last years depending on the strategic nature
of the assets to be restructured. Where non-core assets have been at stake, the
empowerment requirements have been considerable and the bidders have usually had
to find black equity partners in order to qualify for the deal. Whereas when assets
with strategic dimension or important public service function has been concerned,
government’s concern has been to find foreign, financially strong Strategic Equity
Partners (SEPs) with high technology resources and expertise in the field.1%0 The fo-
cus on the Strategic Equity Partner’s ability to meet the objectives of the specific asset

and to ensure a highly professional delivery has put empowerment requirements low

% BusinessMap, Empowerment Guidelines, p 22
% BusinessMap, Empowerment Guidelines, p 24
100 BysinessMap, Empowerment Guidelines, p 26



down on the priority list. For example, when the government initiated the search for
an SEP into the state telecommunications company Telkom in 1995, there was a fear
that a strong emphasis on empowerment aspects would affect the value of Telkom
adversely. The government therefore did not require the bidders to bring an

empowerment partner into the deal.10!

The government’s different approaches to enforce empowerment requirements in re-
structuring of the SOEs have been criticised. The lack of empowerment effect in some
deals where the government has offered stakes to both Strategic Equity Partners and
empowerment investors has been criticised as well. For example, when selling 20% of
The Airports Company of South Africa (ACSA) to Aeroporti di Roma in 1998, another
10% stake was directed to empowerment investors. Hindered by the high prices that
foreign bidders offered and the difficulties to finance the acquisition, only 4.2% of the

shares were transferred to black owners.102

The idea of selling out state assets without any positive empowerment effects ema-
nating from it was politically inconceivable. Therefore, the establishment of a trust
was initiated to secure that black equity ownership is an outcome of privatisation of

any State Owned Enterprise.

5.4.1 National Empowerment Fund Trust

The National Empowerment Fund (NEF) Trust was established in 1998 by the Na-
tional Empowerment Fund Act (No 105, 1998). The Act states that the aim of the
NEF Trust is to redress the inequalities brought about by apartheid. This shall be
done through promotion and facilitation of ownership of income generating assets to
historically disadvantaged persons (HDPs). The HDPs are defined as those persons or
categories of persons, who prior to the new democratic dispensation, marked by the
adoption and coming into force of the Constitution of the Republic of South Africa in
1996, were disadvantaged by unfair discrimination on the basis of their race. This
definition also includes juristic persons or associations owned and controlled by such

persons.103

Beyond providing historically disadvantaged persons with the opportunity to become
direct or indirect owners of SOEs, the Trust’s objectives are, among others, to encour-

age and promote saving, investments and meaningful economic participation by peo-

101 BysinessMap 1999, p 79
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ple in this target group. Furthermore, the NEF Trust promotes and supports business
ventures pioneered and run by historically disadvantaged persons and promotes the

universal understanding of equity ownership among the HDPs.

To meet these objectives, the NEF Trust is entitled to acquire shares in SOEs that are
being restructured, at a discount of up to 20%.104 Up to the late year 2000, the Trust
had received shares with a nominal value of about R2 billion, most of the value repre-
sented by a 10% stake deriving from the Telkom restructuring in 1997. As the re-
structuring process of SOEs proceeds, the Trust may earmark up to 10% of the shares

in each SOE. This represents a nominal value of between R10-20 billion.105

The assets in the Trust will be distributed to the beneficiaries through three different

investment vehicles:

An investment trust will market affordable investment units, including both SOE-
shares and other investments. The trust has a dual purpose: it provides ordinary peo-
ple with the chance to be shareowners, and educates them to understand the mecha-

nisms of an equity market.106

A portfolio trust will be set to hold the shares until they can be sold to HDPs seek-

ing a direct shareholding in these SOEs.107

To encourage entrepreneurship and to address the scarce access to financing, an eq-
uity management fund is prepared for providing HDPs with venture capital. The
fund aims to take into account the HDPs’ special conditions that have a historical ba-
sis, and does thus, for example, not require extensive business records from the loan

applicants.108

The start-up phase for the NEF Trust has been long, and it was not until in April 2001
that the first CEO of the fund was appointed.i99 Therefore, it is too early to judge
whether the NEF Trust will become “... one of the most significant investment entities

in the South African financial markets ...”110 as envisaged by the government.
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5.4.2 Restructuring as a BEE-Tool Today

Government’s current approach to the restructuring of the SOEs is presented in a
Policy Framework!!! from August year 2000. The benefits of the restructuring process
are believed to be distributed more effectively through new, creative and diverse
empowerment strategies. Hence, the Policy Framework proposes a multi-dimensional
approach to empowerment through three kinds of empowerment elements in the

SOE restructuring processes:

The NEF Trust’s role as a tool to broaden ownership is emphasised. It is ex-
pected to play an important role in promoting empowerment options by pro-
viding different kinds of equity schemes for those previously excluded from
mainstream economic participation. Guidance shall be sought from interna-
tional experiences of collective investment vehicles, in order to avoid the

problems in existing empowerment-related financial engineering.112

While increasing ownership of SOEs remains a crucial element of
empowerment, the government is also enforcing operational
empowerment to ensure that a broader part of the HDPs is reach