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ABSTRACT

The purpose of this thesis is to examine developments and changes in human
rights in Saudi Arabia. - Elements of human rights practices in Saudi Arabia,
particularly those related to women, have been the subject of considerable international
comment and criticism. In a response to various forms of internal and external
influence, Saudi Arabia has moved, particularly since the mid 1990s, towards more
active involvement in the international human rights institutional and legal
arrangements by its voluntary accession to international human rights conventions and
its growing cooperation with, and engagement in, the UN human rights system.
Formally accepting internationally-recognized human rights standards and establishing
domestic institutions and introducing laws dealing with human rights appear to
constitute constructive steps towards compliance with, and further socialization into,
internationally-recoglﬁzed human rights standards. Questions arise as to what extent
and why the Kingdom has changed its pattern of dealing with human rights issues.

Given the importance and centrality of the UN human rights system, increasing
external criticism of Saudi human rights practices, and the expanding debate about the
relationship between Islamic principles and human rights, particularly in respect to
women, this thesis.explores the question of the extent to which developments towards
human rights in Saudi Arabia could be attributed to the influence of the UN human
rights system. This study examines how the Kingdom has been participating in, and
responding and reacting to influences coming through the UN human rights system. In
addition to exploring several theoretical issues and establishing a theoretical
framework for the thesis, other significant internal and external factors influencing
human rights in the Kingdom are addressed in order to assess the specific relationship
between developments towards human rights in Saudi Arabia and the UN human.rights
system.

The treatment of women in Saudi Arabia, and in the Muslim world generally,
has recently emerged as one of the most central and controversial human rights issues
at domestic and international levels. Following a thorough examination of this issue as
a case study, only a weak correlation was established between the direct influence of
UN women’s rights mechanisms and the recent developments concerning women in
Saudi Arabia. Nonetheless, this thesis acknowledges the major role of the UN human
rights system in providing the necessary conditions for empowering and legitimizing
all other forms of influence by codifying human rights principles through universaily

accepted declarations and legally binding conventions.



Abaya:
Ahlul halli wal aqd.

Aiylah:

GLOSSARY

black robe worn by women in public places.

the influential people in the community, but the literal meaning
is the people who bind and loose, meaning decision makers in
society.

means family.

Al-wala’a wa al-bara’a: an Islamic principle that lays emphasis on the universal

Anzimah:
Agqil:
Asabiyah:

Asl
Awrah
Bay’ah:
Bida’h:
Da'wah:

Deen
Dhimmi:
Diwan:

Fatwa:
Figh:
Fitnah:

Hanbali:

Hijab:
Hudood:
Hugqoogq:
Ijma:
Ijtihad:

Ikhtilaf:
Ikhtilat
Imamah:

loyalty among Muslims and the absolute renunciation by
Muslims of non-Muslims.

laws, regulations

reason, intellect or sense.

refers to solidarity among members of a given social group such
as a tribe, which has created a socially favourable mechanism
based on nepotism and personal relations, commonly known as
wastah.

the honour that stems from nobility of origin.

private parts of the body.

an oath of allegiance.

undesirable innovations.

the word comes from the verb Da'aa, meaning to call for or to
invite.

religion or faith

a non-Muslim. .

the word diwan means council. For example, the Royal Diwan
is a central department of the monarchy which includes
numerous advisors and senior public servants.

a religious edict or opinion.

jurisprudence.

in political context, it means internal strife (civil war). In social
settings, it means seduction.

the Hanbali jurisprudence (figh) is one of the four major schools
(madhhabs) within Sunni Islam, which is predominant among
the ulama in Saudi Arabia. This school was started by the
students of Imam Ahmed Ibn Hanbal (died 855).

women veiling.

fixed penalties in the shari’ah.

Rights.

consensus.

formulating an independent interpretive opinion using both
reason and knowledge of Islamic sources.

differences.

mixing between women and men.

leadership.

Jalb al maslahah wa daf’a al mafsadah: an Islamic traditional approach, which

Jihad:

Khadiri:

literally means ‘bringing interests and preventing potential
negative impacts’, authorizing the ulama to issue fatwas and the
ruler to initiate regulations in the public interest in accordance
with the surrounding circumstances.

originally means the exertion of efforts to do/make something,
but it has become associated with war against non-Muslim.
descendent of slaves or non-Arab.



Khalifah:
Khilafah:
Khilafah:

Khurafat:
Madhhab:
Mahram

Majlis Al-Shura:
Majlis:
Maslaha:
Qabili:
Qarabah:
Qiwamah:
Sahwah Al-Islamiyah:
Sahwah
Salafiyah:

Shari’ah:

Sunnah or hadith:

Tawheed:
Ulama:

Ummah:
Wahhabism:

Wajibat:
Walie al-amr

vi

caliph, successor.

caliphate, succession.

the Arabic term involves the connotations of successor as well
as the meaning of representation.

superstitions.

sect or school of jurisprudence.

male relative with whom marriage is prohibited.

the consultative council.

audience chamber.

the concept of public interest.

belong to purely free Arab family or tribe.

it means closeness in both space and social relations.

means guardianship.

the Islamic awakening movement; the neo-Islamists.
awakening.

the Salafiyah creed basically calls for imitating the earliest
Muslims in every aspect of life. The literal meaning of AI-Salaf
is predecessors, referring to the first generation and ulama in
early Islamic centuries. Muhammad Ibn Abdulwahhab’s
movement is considered the starting point of the salafi approach
of the modern era.

literally means ‘path’, but in usage it means ‘Islamic laws’. It
constitutes various norms of all human actions based on the
ulama’s understanding of the Qur ’an and Sunnah. Most parts of
the shari’ah (or Islamic laws) were formed during the eighth
and the ninth centuries.

refers to the traditions or deeds and sayings of the Prophet
Muhammad.

oneness of God.

(sing. A ’lim) means those who possess knowledge in the Islamic
shari'ah, particularly the Qur’an and the Sunnah.

the Muslim nation or community.

religious-political movement in the Arabian Peninsula whose
ideological basis was established by Muhammed Ibn
Abdulwahhab (1703-1792). The movement advocated the
return to a pure, undistorted Islam.

obligations.

the guardian who is often the father or the husband for a women

- or the ruler for Muslim community.

Zakat

a state tax formally to be handed to poor members in the Muslim
community.



AAA:
Al
CAT:

CEDAW:
CERD:

CESCR:
CCPR:
CPC:
CPVPV:
CRC:
ECHR:
ECOSOC:
GCC: -
GDI:
HRW:
IPU:
IRFA:
IRFA:
KACND:
NGOs:
NHRA:
OIC:.
STA:
SPSS :
UDHR:
UK:
UN:
UNCHR:
UNDP:
UNGA:
UNHCHR:
UsS:
USCIRF:
WTO:
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ABBREVIATIONS AND ACRONYMS

American Anthropological Association.

Amnesty International.

the International Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment.

the International Convention on the Elimination of all Forms of
Discrimination Against Women.

the International Convention on the Elimination of all Forms of Racial
Discrimination.

the International Covenant on Economic, Social and Cultural Rights.
the International Covenant on Civil and Political Rights.
Countries of Particular Concern.

Committee for the Propagation of Virtue and Prevention of Vice.
the International Convention on the Rights of Child.

European Convention on Human Rights.

UN Economic and Social Council.

Gulf Cooperation Council.

General Directorate of Investigation.

Human Rights Watch.

Inter-Parliamentary Union.

US International Religious Freedom Act, 1998.

US International Religious Freedom Act.

King Abdulaziz Centre for National Dialogue.

Nongovernmental organizations.

National Human Rights Association.

Organization of the Islamic Conference.

Saudi Journalists Association.

Statistical Program for the Social Sciences.

Universal Declaration of Human Rights.

United Kingdom.

United Nations.

UN Commission on Human Rights.

UN Development Program.

United Nations General Assembly.

United Nations High Commissioner for Human Rights.

United States.

US Commission on International Religious Freedom.

World Trade Organization.
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INTRODUCTION

The study of human rights is complex for various reasons, particularly because
of its inter-cultural and inter-disciplinary nature. Issues of human rights have attracted
the attention of scholars, politicians and a wide range of interested individuals from
within different cultures and countries. Following World War II and the adoption of
the UDHR in the late 1940s, a particular set of human rights norms has been
increasingly seen as a legitimate issue in international law and international relations.
The UN human rights system has played a major role in the codification of human
rights principles. Human rights issues have gained further international momentum
following the end of the Cold War and with the mounting exchange of ideas,
information and goods in the era of globalization. There has been an increasing
number of indications that international pressures and influences designed to influence
human rights practices worldwide have been substantively on the rise, particularly in
relation to the treatment of women. For instance, the UN series of world conferences
on women that started in the mid 1970s, the adoption of the Convention on the
Elimination of all Forms of Discrimination Against Women (CEDAW) in 1979, and
the establishment of the post of the UN High Commissioner for Human Rights
(UNHCHR) in 1993 are signs that reflect determination by the international
community of states to intensify the activities of the UN human rights system.

At the same time, there has been mounting international attention concerning
the situation of human rights in the Muslim world. With popular revivalist trends of
Islamic thoughts sweeping many Islamic countries, including Saudi Arabia, debate
surrounding the compatibility and congruence of principles of the shari’ah (Islamic
law) with the internationally-recognized human rights standards has gained increased
significance in various domestic and international settings. Human rights practices
related to women have been at the heart of this debate, gaining greater attention
following the global focus on the treatment of Afghani women during the Taliban
regime (1996-2001).

Human rights practices in Saudi Arabia, particularly as they relate to women,
have been the subject of considerable specific comment and criticism, not only
externally by states and governmental and non-governmental organizations, but also
internally by some Saudi activists. States and NGOs alike have been using diverse
mechanisms, including those available through the UN human rights system, to

attempt to influence human rights practices in the Kingdom, which are seen as being in



2

violation of the internationally-recognized human rights standards. The UN human
rights system, through its various bodies and mechanisms, carries out significant
promotional and declaratory activities that influence positively the socialization of and
learning about human rights in countries around the world, including Saudi Arabia.

The Kingdom of Saudi Arabia, as a member of the international community
and a founding member of some international and regional organizations, has been
exposed to, and affected by, events, measures, changes and developments taking place
in the international arena. Since the establishment of the UN in 1945, Saudi Arabia
has participated in drafting and deliberating upon international resolutions and in their
subsequent adoption, and in formulating declarations and conventions that constitute
what are now known generally as international human rights standards. However,
Saudi Arabia’s engagement in UN human rights activities has increased notably since
the early 1990s. The 1990s has seen unprecedented steps taken by Saudi Arabia
towards greater engagement in.the UN human rights system, such as attending the
annual sessions of the UN Commission on Human Rights (UNCHR), committing to
participate in, and cooperate with, the UN human rights mechanisms, and responding
to inquiries made by instrumentalities of the UN human rights system. Furthermore,
out of the six principal UN human rights treaties, between 1996 to 2000 Saudi Arabia
ratified four treaties; the- Convention on the Rights of the Child (CRC), the Convention
Against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment
(CAT), the Convention on the Elimination of all Forms of Racial Discrimination
(CERD), and the Convention on the Elimination of all Forms of Discrimination
Against Women (CEDAW). Such ratifications came in response to various forms of
internal and external influence, pressure and criticism of the Kingdom’s human rights
practices. Saudi Arabia also has shown an interest in engaging further in the activities
of the UN human rights system by nominating itself for membership in the UNCHR.
Since winning a seat among states members of the UNHRC in the 2000 election, Saudi
Arabia was able to retain its seat in the 2003 and 2006 elections. The engagement of
Saudi Arabia in the UN human rights system represents a formal gesture of recognition
and could be seen as evidence of its willingness to accept accountability by the
international human rights regime.

Domestically, since the establishment of Saudi Arabia in September 1932, the
framework of human rights has changed. Saudi Arabia has experienced an increasing
pace of modemization and development in every aspect of life. Conditions
surrounding Saudi Arabia’s society have since been transformed into sophisticated

levels of modernity and development in many domains, and human rights institutions,
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laws and practices are, to a certain degree, no exception. Particularly since the early
1990s, Saudi Arabia has taken several steps that could contribute to an increase in
protecting and promoting human rights. Such steps include the introduction of new
laws, policies and procedures and the creation of governmental and nongovernmental
bodies. Following Saudi Arabia’s accession to CEDAW in 2000 and the events of 11
September 2001, the issue of women’s rights has received greater attention from the
Saudi government and the public alike. Official statements and public debates on the
need to enlarge the role of women in public life and to protect their rights have
intensified, with some practical steps taken towards this direction by the government.

The central question in this thesis is to what extent such developments are
linked with Saudi Arabia’s engagement in the UN human rights system and,
especially, with its accession to CEDAW. As Saudi Arabia has changed its pattern of
engagement with the UN human rights system in the last decade or so, and in the light
of recent developments in human rights in general and women’s rights in particular, it
is interesting to investigate the relationship between changes in the situation of human,
particularly women’s, rights in Saudi Arabia and the influence of the UN human rights
system in effecting those changes.

Within the literature on human rights, considerable attention has been given to
the issue of human rights in Islam, with-some recognition of differences among the
different schools of Islamic thought. However, human rights in Saudi Arabia have not
been studied in a systematic, critical and comprehensive way. Moreover, the literature
on human rights is relatively rich in studies of the overall impact of the UN human
rights system at the domestic level in general, but the engagement of Saudi Arabia in,
and its interaction with, the UN human rights system has not been exclusively and
systematically examined. This thesis, thus, makes a contribution to the academic
literature on human rights in Saudi Arabia, particularly women’s rights, and on the
influence of the UN human rights system. It attempts to expand the understanding of
the diffusion of, and compliance with, universal human rights norms in a county like
Saudi Arabia. Among other things, it should contribute to addressing the question
about the extent to which Saudi Arabia’s engagement with the international human
rights arrangements can stimulate change in human rights practices in the Kingdom.
An hypothesized linkage between Saudi Arabia’s interaction with the UN human
rights system and developments of human rights in the Kingdom is tested. This aims
to provide answers on how Saudi Arabia has reacted and responded to influences by
the UN human rights system and on the correlation between developments in human

rights, focusing on women’s rights in the Kingdom and the impact on these
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. developments of the UN.human rights system. Moreover, this study offers an
enhanced understanding of the process of change in human rights norms in a
politically and religiously conservative country such as Saudi Arabia. Theoretical
issues related to the process of change in human rights norms are examined to establish
a theoretical framework for the thesis, including the diffusion of norms mterﬁationally,
compliance with internationally-recognized human rights norms, and universality
versus cultural relativity of human rights.

This thesis brings together three interconnected themes: the situation of human
rights in Saudi Arabia in general, the influence of the UN human rights system; and the
place of women’s rights in Saudi Arabia. The subject of human rights, however, is
remarkably broad and, rather than exploring all aspects of human rights in Saudi
Arabia, it is useful for the purpose of this study to look in detail at one specific aspect
of human rights in that country. The status and the rights of women in Saudi Arabia
constitute central, but éontroversial, questions at both domestic and international
levels. This issue has consequently been selected as a case study in order to pinpoint
more specifically the extent of correlation between developments towards human
rights in Saudi Arabia and.the influence of the UN human rights system on these
developments.

- Hypothetically, the greater the engagement in the UN human rights system, the
greater should be the compliance with international human rights norms. An
integrating theme of this thesis, therefore, is an examination of the two components of
the hypothesis, which would contribute to explaining, understanding and predicting
changes in human rights in Saudi Arabia. There are three levels of analysis at which
human rights in Saudi Arabia are examined: (a) internationally-recognized human
rights standards, (b) Islamic human rights values, and (c) Saudi traditions and customs.
The isolation of the independent variable (the UN human rights system) is generally
not possible because of the interdependent nature of human rights and the overlapping
nature and relativity of both external and internal factors affecting the development of
human rights. However, an attempt is made to assess the causal effect of the
independent variable by attempting to distinguish the role of other variables. The
theoretical examination of issues, such as norms diffusion or compliance, internal and
external factors affecting human rights in Saudi Arabia and the exploration of the
Kingdom’s engagement in the UN human rights system, is designed to contribute
fundamentally to answering the central question.

The thesis is organized into eight chapters. The first chapter provides an initial

informative foundation to, and overall background about, the situation of human rights
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in Saudi Arabia. In four sections, this chapter discusses major elements in the political
and social environment in Saudi Arabia in the first section and explores laws and
institutions related to the protection and promotion of human rights in the second. The
third section describes the current situation of human rights in Saudi Arabia drawing
from various sources, including Saudi official documents, Saudi media, and reports by
international human rights NGOs. The final section sheds light briefly on the
relationship between Saudi Arabia and the UN human rights system.

Chapters two and three address the theoretical framework of the thesis.
Chapter two covers theories relevant to the nature, emergence and diffusion of human
rights norms, questions of sovereignty versus intervention, the international human
rights regime, and the question of compliance. This chapter notably focuses on
examining the argument that the diffusion of internationally-recognized human rights,
and states’ compliance with those norms, particularly where they are related to societal
dynamics ‘such as women’s rights, cduld be better understood in the context of a
process of socialization, which involves various mechanisms and methods including
learning, cooperation, persuasion and shaming.

When. critically studying human rights in Saudi Arabia, the scholarly
arguments and political debates over the issues of universality and relativity of human
rights have to be taken into account. Given the importance of this issue, the third
chapter is devoted to this fundamental theoretical question. It examines the thesis’s
argument that internationally-recognized human rights have been universally accepted
at the formal level, whereas their acceptance across cultures has been arguably limited
to the core of human rights. It also-investigates fhose arguments promoted mostly by
developing countries in which the universality and indivisibility of human rights have
been questioned. As perspectives of Muslim ulama, including Wahhabi ulama, on the
issues of human rights and on the political system in Islam are related to the question
of cultural relativity, such views will be part of the theoretical discussion in this
chapter.

In order to understand the role of the UN human rights system in influencing
human rights norms in Saudi Arabia, major internal and external factors influencing
human rights in the Kingdom are examined. Chapter four explores four essential
elements affecting the internal circumstances in Saudi Arabia. Exploring the domestic
structure of institutions in the state and society and interaction between the two is
crucial to an understanding of the process of development and change in the
application of human rights. The second issue is to discuss cultural congruence

between universal human rights norms and domestic beliefs and values in Saudi
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- Arabia, as the level of impact of international norms essentially depends on their level
of variation from domestic values.

The state’s adoption of new policies, which may affect positively or negatively
the situation of human rights, has by and large been associated with experiences
arising from crises or major domestic events. Therefore, the influence of four crises or
events that took place during the last five decades are examined, namely the crisis of
internal power struggle combined with external threat in the 1960s, the siege at the
Grand Mosque of Makkah in 1979, the Gulf War Cerisis in 1990, and the 11 September
2001 attacks and the war on terrorism inside and outside of the Kingdom. In the last
few years, the influence of public opinion in Saudi Arabia has been on the rise. Also,
Saudi Arabia’s response to the UN human rights system influences and its obligations
arising from becoming part of the international legal arrangements is to an extent
related to how the Saudi people perceive human rights norms. Accordingly, the last
section of chapter four eiamines two issues concerning the influence and change of
domestic public opinion. It examines changes in the role of public opinion in Saudi
Arabia and explores briefly factors affecting its formation. Second, as identifying the
perspectives of a segment of Saudi society on some relevant issues could provide an
important contribution to examining the thesis’s central question and offer essential
signs of changes in values- related human rights, the-second part of this section
summarizes the overall results of a survey, which was conducted for this thesis in early
2006, whilst the details of the survey’s design, methodology and statistical analysis are
contained in Appendices T and II.

Similarly irnportant, international-level factors affecting human rights in Saudi
Arabia are examined in order to understand the dynamic of human rights changes in
the Kingdom. Apart from the UN human rights system, discussed in subsequent
chapters, chapter five .exémines four forms of international influence. Given the
importance of Saudi Arabia’s stability to the world economy and the Kingdom’s
strategic ties with powerful states, it is crucial to discuss the role of foreign states in
influencing, either directly or indirectly, domestic policies in the Kingdom. Again,
international human rights NGOs have been putting pressure on states, urging them to
respect human rights and fundamental freedoms. Accordingly, the role of international
human rights NGOs in influencing developments of human rights in the Kingdom is
examined, as those NGOs have been paying greater attention to the situation of human
rights in Saudi Arabia in recent years. Various material and immaterial aspects that
come with globalization, modernization and development play a role in affecting

various domestic trends including the internalization of the internationally-recognized
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human rights norms. Therefore, it is appropriate to discuss how such aspects have
affected the situation of human rights in Saudi Arabia. Finally, as governments have
an interest in gaining legitimacy and respect from international audiences and
international media, the fourth issue in this chapter explores the role of international
media and public opinion as they affect human rights in the Kingdom.

Chapter six involves an historical analysis and exploration of Saudi Arabia’s
interaction with, and its position in relation to issues discussed within, the UN human
rights system since 1948. Such analysis aims at an understanding of how Saudi
Arabia’s engagement in the UN human rights system has affected the situation of
human rights in general and women’s rights in particular. Saudi Arabia’s interaction
with the UN human rights system will be divided into two distinguishable phases:
phase one (from the late 1940s to the early 1990s) involves the Kingdom’s activities in
the process of debating and adopting the principal international human rights
documents; phase two (from the early 1990s until 2005) examines various aspects of
Saudi Arabia’s engagement with human rights issues, as the Kingdom becomes a
signatory to the internationally binding human rights treaties and interacts with the
UNCHR, the Sub-Commission on the Promotion and Protection of Human Rights, and
the UNCHR Special Rapporteurs and Working Groups on various subjects.

As indicated earlier, the issue of women’s rights was selected as a case study.
Chapter seven, the first part of the case study, examines developments in the role and
the rights of women in Saudi Arabia. It examines factors, other than the UN human
rights system, that have influenced the situation of Saudi women, including the role of
Islamic beliefs and domestic traditional and tribal influence. Also, it explores the
status of women in Saudi Arabia, including their right to education, their right to work
and the political climate that has influenced developments in their rights. The eighth
chapter, the second part of the case study, examines in detail Saudi Arabia’s
interaction with the UN human rights system in the area of women’s rights. It
subsequently identifies the extent to which women’s rights in the Kingdom have been
influenced, or are capable of being influenced, by the UN human rights system. The
objective of the case study is to highlight the extent of any correlation between
developments in the rights and the role of Slaudi women and the influences exerted by

the UN human rights system.



CHAPTER ONE

HUMAN RIGHTS IN SAUDI ARABIA: A BACKGROUND

Introduction:

Political practices and social values, including those norms related to human
rights, are often a reflection of the local political, social, cultural and religious realities
in a given society. In Saudi Arabia, Islam is the professed and stressed ideology of the
state and its primary source of legitimacy. The alliance between Al-Sa’ud, the royal
family, and the ulama' has been the cornerstone of the continuity of the rule of Al-
Sa’ud. This marriage between tribal and religious thinking is crucial to any
explanation of .political or social phenomena in Saudi Arabia. Accordingly, Islamic
beliefs and domestic traditions, including those related to tribal customs, familial ties
and patriarchal values, are essential elements for examining human rights in Saudi
Arabia.

While some issues will be fully investigated later in subsequent chapters, this
chapter provides background to some aspects of human rights in Saudi Arabia and lays
foundations for the following chapters. First, the social and political environment has
shaped norms of human rights. The Saudi government has been constantly declaring
and affirming that the Qur’an and the Sunnah (traditions or deeds and sayings of the
Prophet Muhammad) are the country’s constitution and the sources of all legislation,
which was clearly stated in the 1992 Basic Law of Governance. However, Saudi
society is not a product of Islam alone, but of an Islam mixed with traditions stemmed
from values linked to tribalism, familial ties and asabiyah (group solidarity) within the
context of garabah® (closeness). The concept of human rights is rooted in the people’s
social, cultural and religious norms, which have been established over centuries.
However, these have been subject to change especially during the last fifty years. It is
useful, then, to outline the basis of the Saudis’ conceptualization of human rights by
presenting an overall background of political realities and social values in the
Kingdom.

In Saudi Arabia, judicial and security institutions are the prominent
governmental bodies in charge of, among other things, protecting the rights and
integrity of individuals. In addition, there are other governmental bodies responsible

for the fulfilment of subsistence rights, or human rights needs. Recently, Saudi Arabia
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has passed laws and established institutions to secure more protection and promotion
of human rights. Therefore, the second issue in this chapter is to present a brief
description of the Saudi laws and institutions pertaining to the protection and
promotion of human rights.

Thirdly, it is imperative to identify the current situation of human rights in

* the

Saudi Arabia. Based on human rights monitoring reports® and other sources,
situation of human rights, along with concerns about human rights violations raised
against Saudi Arabia, is summarized. #While many international human rights
organizations repeatedly reported widespread human rights violations, it is known that
Saudi Arabia restricted access to investigate any claim of such violations. It is
therefore important to rely on different sources to present, objectively and fairly, the
situation of human rights there, including official and unofficial Saudi sources.

Finally, as a member of the international community, Saudi Arabia has
articulated its position on the issue of human rights. It is useful to identify Saudi
Arabia’s stance in relation to the major international human rights instruments and to
the UN human rights system at large. Demonstrating the country’s position provides a
connection between its engagement in the UN human rights system and changes and

developments in human rights in the Kingdom.
1- Political And Social Environment:

The religion of Islam is one of the most important elements in the social and
political environment in Saudi Arabia. Islam has proclaimed the concept of absolute
justice with all the associated norms relating to the rights of the individual and the
community, focusing on principles and values that support respect for the humanity
and dignity of human beings and the right to a decent life free from any act of
aggression against the person, his/her honour or home. The shari'ah proclaims the
unity of origin of human beings, that they all belong to a single family united in its
worship of Allah, and that they are descended from Adam and are equal in terms of
human dignity without distinction as to race, colour, sex, political opinion or social
status.

The understanding of the religion of Islam in Saudi Arabia is associated with
Wahhabism.> The first Saudi state arose in the Arabian Peninsula in the eighteenth
century on the basis of the Wahhabi movement. Prior to the establishment of the first
Saudi state, most provinces in the Arabian Peninsula were independently ruled by

different tribal leaders. The first ruler from the Al-Sa’ud family was Muhammad Ibn
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Sa’ud (1689-1766), who concluded an agreement in 1744 with Sheikh Muhammad Ibn
Abdulwahhab (1703-1791), an eminent religious leader and renowned reformer. The
agreement stated that together they would work to establish a state run according to the
pure Islamic faith, as many Muslims, in Wahhabis’ opinion, had deviated from the
principles of monotheism defined in the Islamic sources.® The resulting Saudi state
was based on this alliance. The Al-Sa’ud rulers during the first (1744-1818) and
second (1838-1870) Saudi states were able to impose control over the Arabian
Peninsula and beyond. Despite the success achieved in the first and second Saudi
states, both failed to establish an organized and stable state capable of facing external
and internal challenges. A new third stage of the Saudi state started when King
Abdulaziz Al-Sa’ud (1876-1953) recaptured the city of Riyadh in 1902. Following
this recapture, King Abdulaziz was able to present himself as a leader who brought a
unification that could help spread the message of Islam. From 1902 to 1926, he
extended his authority over most of the Arabian Peninsula, utilizing Islam as the
unifying force to consolidate his rule.’

Accordingly, the legitimacy of the Saudi state comes essentially from its
alliance with the ulama. The ideology of the Wahhabi movement does not connote a
new form of Islam. It is simply a movement to alter, forcefully if necessary, the
wrongful practices that contradict Islam in Wahhabis’ interpretation. It focuses on
purifying the religion of Islam by maintaining principles of the unity of God
(tawheed), combating superstitions (khurafat) and undesirable innovations (bida).

As will be explained in chapter three, the Hanbali jurisprudence (figh) is one of
the four major schools (madhhabs) within Sunni Islam, which is predominant among
the ulama in Saudi Arabia. The Hanbali School has accepted the emergence of the
hereditary monarchical system in exchange for the ruler’s guarantee to uphold the
tenets of Islam. While Wahhabism promotes protecting the interests of the feudal-
tribal nobility with its slogans advocating stability of the state and dictating that
ordinary people should obey the authorities, the secret of this movement’s social
appeal is its ability to adopt means for greater social justice, higher moral standards
and, more importantly, better levels of security and stability. In interpreting what this
means, one needs to consider that Islamic teachings adopted by Wahhabism not only
encourage some Arab values related to the less fortunate individuals in society, such as
norms of generosity and hospitality, but also call for the observation of principles that
provide more equality among individuals, as seen in the system of zakat and
egalitarianism among individuals of different races and tribes. Moreover, Wahhabism

paved the way for the creation of a central controlling authority, which had positive
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influences on making laws enforceable and improving the security and safety of
individuals and their properties in various communities in the Arabian Peninsula.
However, the prime importance of Wahhabism lay in politics rather than in the social

sphere.®

The most important aspect of Wahhabi teaching in relation to politics is the
emphasis it puts on obedience to the ruler, which coincides with tribal thinking about
respecting seniority and leadership. In a tribal society, especially in the interior region
of Saudi Arabia where lack of security was a bitter reality, the people there still greatly
value stability and security. By the same token, the Saudi state stresses the fact that
there was no security at all prior to its control over the Arabian Peninsula.” Such
realities are fundamental to understanding developments related to human rights.

Despite changes in the equation between the two major domestic powers, the
alliance between the ulama and the state remains important in the present-day Saudi
Arabia. This relationship, though, is not always harmonious and conflict with zealous
Wahhabi groups is part of Saudi Arabia’s politics. Tension and armed conflict with
fundamentalist Wahhabism have long shaped Saudi politics, as will be elaborated in
chapter four. The most important incidents are the battle of As-sbalah when King
Abdulaziz defeated the Jkhwan movement in 1926, and the siege of the Grand Mosque
in Makkah in 1979 in which hundreds of people were killed. However, the Saudi state
still has the ability to control Wahhabism through confrontation and politics, while
accommodating it into the political system, creating thus an official Wahhabism that is
sanctioned and utilized by the state.' While there are fears that Wahhabi
fundamentalists might one day shake the public image of Saudi Arabia as the only
Islamic country to achieve a successful marriage between tradition and modernity,'" to
date Saudi Arabia’s leadership has arguably maintained a balance between modernity
and religiosity.

The ulama play a vital and focal role in the political and social environment in
Saudi Arabia. As frequently declared by Saudi officials, the constitution of the
Kingdom is based on the Qur’an and the Sunnah. Therefore, the ulama is authorized
to interpret the Qur’an and Sunnah through legal opinions (fatwas) on all matters
including political questions to provide, inter alia, religious sanction of the acts of the
government. With the lack of formal legislative authority, all royal decrees and
ministerial regulations theoretically must be in conformity with the shari’ah, which
gives the official and non-official ulama rights to express their views on legislative
issues, despite limitations on such rights in practice. The role of the ulama is not
limited to legislatively-oriented spheres; they also control the judicial system, exercise

a monopoly on religious and social morals and enjoy strong influence over the
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education system. The ulama constitute an important part of the elite and have
considerable prestige socially and politically.

While the ulama appear to exercise major roles in Saudi Arabia’s life, the
government has been to a considerable extent skilful in making the religious
establishment compatible with changes associated with modernity and development.
This flexibility of the Wahhabi ulama, according to James Piscatori, comes from the
Hanbali School’s view that “an innovation is permissible unless there is a clear textual
prohibition for it.”'* However, Piscatori’s argument is open to question, given that the
ulama, especially those who are not part of the official ulama, have issued fatwas
banning some practices without citing a clear textual prohibition. The government
treats the ulama with a great deal of fespect, and the government’s wealth has been
successfully utilized in a carrot-and-stick policy towards the u/ama, which may explain
their flexibility. More significantly, the obsession with maintaining the stability and
security of the state noted earlier and the deep belief that obedience is due to the ruler
could explain much of the ulama’s flexibility and their approval of, or at times silence
about, the government’s initiatives related to development and modernization. Within
this context, it is worth noting that ulama with wide knowledge of Islam are more
likely to be open-minded to change than those who are more basic in their
enthusiastism towards Islam.

During the first and the second Saudi states, the ulama played a central role in
shaping the policies of the state, but in Saudi Arabia today there are several power
centres beside the ulama. As will be explained in chapter four, the monarch’s position
has grown stronger compared to the ulama during the last fifty years. Various reasons
have contributed to weakening the role of the ulama, including the increasing number
of technocrats and highly educated graduates from Western universities.

Nevertheless, the local politics of the state and the social behaviour of the
Saudis are strongly connected to the religion of Islam. The fact that Saudi Arabia
occupies the heartland of Islam has attached another important element to socio-
politics in the Kingdom."> While this connection with the religion continues to shape
today’s Saudi Arabia, there are other components that explain aspects of Saudi politics
and social norms. It is important to understand Saudi Arabia within not only the
context of Islam and the ulama but also the concept of traditions and customs relevant
to familial ties and tribal values. The concept of asabiyah refers to solidarity among
members of a given social group, such as a family, tribe or race, through which power

can be achieved and sustained and interests can be served.'* Familial ties and its
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association with asabiyah within the context of garabah significantly explain aspects
of the social and political behaviour in Saudi Arabia.'®

Familial or tribal groups are defined by common patrilineal descent that unites
individuals in increasingly larger segments. The lineage-group is the unit that shares
joint responsibility for avenging wrongs its members may suffer and, conversely,
paying compensation to anyone whom its members have aggrieved. Although the rise
of the centralized state has undercut tribal autonomy, contemporary tribal leaders still
play a pivotal role among the tribal community and in relations between individuals
and the central government. Since clans or tribes are very large in terms of their
members and extremely fragmented in terms of their place, tribal affiliations have
become weak in contemporary Saudi Arabia.'® For Saudis in general, the family is the
primary basis of identity that reflects the status of the individual. Aithough the literal
translation of the word (aiylah) means family, the Arabic connotation indicates, beside
the genealogical bond, relation based on protection, interdependence, support and
accountability.'” The extended family is the most important social institution in Saudi

Arabia, and loyalty to it probably exceeds even loyalty to the stat,e:.18

Loyalty to the
state is still largely not a matter of nationality; it is rather a matter of loyalty to Al-
Sa’ud based on marriage ties and/or personal interests and to Al-Sa’ud as the focus of
the Islamic nation. . Most tribes were affiliated with the Al-Sa’ud family through
marriage ties."” Cons'equently, despite increasing levels of paces towards
modernization over the last fifty years, the family system is still probably the most
stabilizing force. It is indeed difficult to visualize politics in Saudi Arabia without the
paramount importance of the role of familial ties.

Asabiyah and familial ties have produced a system of favouritism based on
patronage and personal relations, commonly known as wastah. Under this informal
system, individuals are socially obligated or beneficially motivated to provide favours
to their family members, friends and their associates, or others, to achieve their goals
even if institutional or governmental rules have to be overridden. Although wastah
may involve only lawful acts, it has generally promoted an environment in which acts
flourish that are regarded as corrupt in the West and among many Saudis as well.?
These acts have been encouraged by the traditional prerogative system of asabiyah and
wastah traditions and, more importantly, by an absence of accountability. Critics view
the culture of corruption in the Kingdom, especially in business deals, as endemic and
multifaceted.!

In addition to the asabiyah and wastah informal system, Saudi politics operate

with considerations of social stratification that are linked to population familial, tribal
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and regional diversity. Despite the likelihood of overlap occurring among tribal,
familial and regional ties, familial and tribal considerations always comes first. At the
top of the social ladder is the gabiliyah (purely free Arab) families that could claim
purity of descent from one of two eponymous Arab ancestors, Adnan or Qahtan, and
could therefore claim to possess as/ (the honour that stemmed from nobility of origin).
Qabiliyh families considered themselves distinct from and superior not only to
khadiriyah (descendants of slaves or non-Arab), non-tribal families, but also to
qabiliyh families that had intermarried with khadiriyah families. Regionally, Najd (the
central province) is the centre of political power and its leading tribal families are at
the top of the political and social order. The population of Hijaz (the western
province) is more cosmopolitan than Najd, with fewer tribal affiliations. The Hijazi
leading families are distinguished by their wealth, life-style and diverse backgrounds.

Although the population is characterized by a degree of diversity and social
stratification, the Saudis enjoy also a high degree of homogeneity and share common
values. This homogeneity is reflected in a common Arabic language and in adherence
to Sunni Wahhabi Islam, which has been fostered within the political culture promoted
by the Saudi monarchy. Moreover, the cultural homogeneity of the Kingdom rests
upon shared values and attitudes regarding relations within the family and the relations
of the family with the rest of society. Such relationships are essential to comprehend
people’s perception on concepts concerned with human rights or women’s rights.

Families, as institutions that are politically and socially influential in Saudi
Arabia, tend to be patriarchal. The father in a small family or the leader in a large
family or tribe is traditionally an authoritarian figure at the top of an hierarchy based
on age and sex. The domination of men over public spheres and the continuing
dependence of women on men perpetuate both the family and the society as a
patriarchy. However, women in Saudi Arabia by law are entitled to full use of their
own property and have economic independence. Also, a woman upon marriage does
not take her husband’s family name, reflecting both her essential independence from
the husband’s control and the strength of familial bonds. In terms of sex relations,
Saudi family dynamics are still traditional and contrast with practices based on
contemporary Western social values. ,

According to some analysts, public sex segregation, restricted mobility and
limited job opportunities are seemingly not matters of concern among the majority of
Saudi women.?* As argued throughout the thesis, however, significant change in what
is considered to be acceptable behaviour for women looks only to be a matter of time,

taking into consideration the way the society has responded to the introduction of
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women’s education in the early 1960s. Urbanization, education and modernization
have had profound effects not only on women but also upon society as a whole.
Despite the limitations imposed by sex-segregation values, and in spite of the small
proportion of women in the work force relative to men, (as explained in chapter seven)
the number of working women and the range of places in which they are allowed to
work are growing.

The interaction between Islamic beliefs, traditional values and tribal customs
has produced a Saudi style of social values and political structure, which incorporates
principles of human dignity and human rights. This interaction has also created circles
of power in which the royal family and its allies, mostly linked by marriage, are at the
apex of Saudi society. The power centres include the ulama, the highbred families,
commercial families, professional elite of technocrats, military men and, lastly,
ordinary citizens. With an absence of clear formal political or social structures, this
grouping is merely schematic, noting that these centres often overlap.”® In spite of the
obvious tribal or familial dimension in Saudi politics, the personal status of any
individual may, in some cases, play a large role in determining his position within the
circles of power. A person’s loyalty, intelligence, charisma, knowledge and wealth are
also components in the equation of power. In contemporary Saudi Arabia, new status
categories based on education and wealth have started to enlarge: they are beginning to
undermine the importance of tribal affiliation and are having a homogenizing effect
that may further integrate society.

' Saudi Arabia has acquired far greater influence in the contemporary world than
might initially have been expected when the third Saudi state was established early in
the twentieth century. The importance of Saudi Arabia comes primarily from being
the world’s largest oil producer with roughly 25 percent of the world’s known oil
reserves and also from its export of conservative form of Islam, which gives internal
issues in the Kingdom an international dimension. Wealth has fuelled the
transformation of Saudi Arabia from a pastoral and agricultural society to a rapidly
urbanizing one, with associated political and social effects. The Saudi society is,
indeed, unique in terms of witnessing a radical physical change in one generation.
Development and modernization in all aspects of life have influenced the political and
social environment and contributed to an increased openness in the society, which has
engendered changes to traditional customs and values, including those related to
human and women’s rights. Nonetheless, it should be noted that many centuries of
traditional tribal culture, in a closed, conservative and religious society like Saudi

Arabia, cannot be radically transformed in a few decades.?* The process of change in
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values and customs is expected to extend over a lengthy period of time, which explains

resistance to some unfamiliar norms.

2- Laws and Institutions and Human Rights:

The Kingdom has since 1992 had a written constitution that stipulates the
general aspects of the Saudi political system including its relationship to the
maintenance of human rights. The Basic Law of Governance states that the
Kingdom’s constitution is the Qur’an and the Sunnah and explains that its system of
government is based on justice, consultation and equality. With the exception of the
partial municipal elections, which will be discussed later, Saudi Arabia has no elected
representative institutions or political parties. The King, who also acts as Prime
Minister, ensures the application of the shari’ah and the state’s general policy and
supervises the protection and defense of the nation. All key positions including the
Crown Prince and members of the Council of Ministers and Majlis Al-Shura
(Consultative Council) are appointed by the King.

The Basic Law of Governance sets forth the general principles on which civil,
political, economic, social and cultural rights are based. It stipulates, inter alia, that
“the State shall protect human rights in accordance with the Islamic shari’ah” (Article
26); “The State shall provide security for all citizens and residents on its territories.
No one may be confined, arrested or imprisoned without reference to the Law” (Article
36); “Dwellings are inviolate. Access is prohibited without their owners’ permission.
No search may be made except in cases specified by the Law” (Article 37); “No one
shall be punished for another’s crimes. No conviction or penalty shall be inflicted
without reference to the Islamic shari’ah or the provision of the Law” (Article 38);
“The privacy of telegraph and postal communications, and telephone and other means
of communication shall be inviolate. There shall be no confiscation, delay,
surveillance or eavesdropping, except in cases provided by the Law” (Article 40);
“The judiciary is an independent authority. The decisions of judges shall not be
subject to any authority other than the authority of the Islamic shari’ah” (Article 46);
and “[a]ll people, either citizens or residents in the Kingdom, are entitled to file suit on
a basis of equality” (Article 47). Although the Basic Law of Governance does not
specify all concerns of human rights, it does recognize that the State has a duty to
protect human rights. It covers a broad range of human rights, with focus on
community concerns such as security, justice, privacy and social welfare. In other

words, civil and political rights for both the Basic Law of Governance and the Saudi
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decision-makers are inferior to other rights. It is worth noting that the Basic Law of
Governance does not elaborate on women’s rights or on the issue of equity between
men and women.

The majlis (audience chamber) of the King and other influential officials such
as ministers or provincial governors, serves as a channel for communication between
the rulers and the ruled. The ability to contact officials is promoted by the government
as a suitable type of freedom of expression and a form of practicing the right of
participation in public affairs.”> Nevertheless, with the absence of organized political
groups and independent NGOs, this traditional practice is a time-consuming custom
that, while suitable for tribal environments, is no longer able to cope with the needs of
modern government.

The reform measures of 1992 marked significant institutional developments
towards the formalization of the government system and tentative steps to expand
public participation in the decision-making process. Comprising the promulgation of
the Basic Law of Govemance, the formation of the Consultative Council and the
restructure of the Kingdom’s regions [Law of the Provinces], this reform represented
an unparalleled political development in the Kingdom. While such developments
might be seen as empty reform without significant influence on the conduct of the
government,*® their importance comes from the fact that these steps open the door for
further political developments. Some Saudis claim that modest and slow political
development is better than the experience of neighbouring republican governments
where political and civil liberties are a mere fagade to dictatorship.*’

The long awaited institution of Majlis Al-Shura was not established until 1992,
with 60 members, but its membership gradually expanded to reach 150 appointed male
members in 2005. Before making appointments, the government typically takes into
consideration tribal, regional and professional representation. The Majlis engages in
debates on public policies and provides advice and recommendations to the
government on various issues including human rights. Its functions have also
gradually expanded, particularly since 2002, which will be detailed in chapter four.
Some of its members argue that what comes first is to give the existing Majlis more
power, rather than to elect its members.”® It is expected that electing its members
would bring more ulama and tribal leaders into the Majlis, given the importance of
religion, tribalism and familial ties in society. However, the continued absence of
institutions independent of the government’s influence has allowed small groups of

elites to maintain power beyond public accountability, as noted in chapter four.
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Judicial and security systems in the Kingdom have been a target of criticism by
human rights activists, particularly by international human rights NGOs. While such
criticism is not explicitly directed to the Islamically prescribed punishments (hudood),
it severely rebukes the “inherent structural defects in the criminal justice system”.?
After waves of international criticism directed towards judicial and security systems,
and in response to domestic pressures and international influences, Saudi Arabia has
recently taken measures to improve its mechanisms for promoting and protecting
human rights within the judicial and security systems. These measures include passing
laws and setting up permanent and ad hoc committees; an early example was the
government’s decision in 1992 to establish the Board of Investigation and Public
Prosecution with duties, among others, to inspect prisons, review prisoners’ files and
to hear their complaints.

In March 2000, Saudi Arabia announced its intention to establish a national
governmental body vested with authority to look into all human rights issues; allow the
establishment of an independent non-governmental body to help to publicize and
protect human rights, to affirm compliance with human rights regulations and to
advocate the punishment of offenders; and designafe human rights departments within
three concerned ministries.’® This announcement to establish such mechanisms gave
international human rights NGOs an opportunity to put more pressure on Saudi Arabia
to fulfill its commitment to protect and promote human rights, including the creation of
means to carry out that task. While it took few years to implement such steps,
following the creation of three departments that deal with human rights, the National
Human Rights Association (NHRA), an NGO, was formed in March 2004, with 40
members including 10 women and the Human Rights Commission, a governmental
institution, was established in September 2005. Although it is too early to evaluate
their work and their influence on the situation of human rights, the creation of such
institutions reflects the government’s willihgness to respond to demands for more
protection of human rights.

Laws in the Kingdom provide clauses undér which the integrity of all persons
has to be respected.’! In March 2000, the government announced the establishment of
a committee to investigate allegations of torture.’? Also, three laws came into force in
May 2002, namely the Code of Judicial Procedure, the Code of Criminal Procedure
and the Code of Practice for Lawyers, which represent an important step towards
greater transparency in the administration of the justice system by specifying legal
procedures and due-process rights. The Code of Criminal Procedure, inter alia,

prohibits torture and other forms of ill-treatment (Article 2), states clearly that persons
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arrested or detained must be promptly informed of the charges against them (Article
35) and acknowledges the right of criminal suspects to the assistance of lawyers during
investigation proceedings and trial (Article 4). However, without an active network of
human rights lawyers or effective civil rights associations, it remains to be seen how
compliance with the new laws will be monitored and how violations of them will be
addressed.

International treaties signed by Saudi Arabia, including human rights
conventions, were promulgated by a Royal Decree, ordering their implementation by
the appropriate authorities. They form, at least in theory, part of the domestic
legislation,” in which their provisions can be invoked before the courts and other
judicial and administrative authorities, as specified in the Basic Law of Governance:
“International treaties, conventions and privileges shall be promulgated and amended
by Royal Decree” (Article 70).

The independence of the judiciary is clearly prescribed by the Basic Law of
Governance and the Statutes of the Judiciary.>* In practice, judges enjoy mostly
reasonable independence. The judicial system is composed of various forms and
levels of courts and tribunals. The Supreme Council of the Judiciary and the Ministry
of Justice administer and supervise most parts of the judicial system. The Court of
Cassation, the General Courts and the Courts of Summary Jurisdiction constitute
different levels of legal proceedings in the judicial system and exercise jurisdiction
over most criminal and civil cases. However, some criminal and civil proceedings are
held before specialized administrative tribunals, such as the Board of Grievances
which hears cases in which the state is a party, as well as offences involving bribery,
forgery, exploitation of official influence, abuse of authority or violations of human
rights.> With the high number of foreign workers in the kingdom and the alleged
abuses of their rights, there are separate judicial mechanisms designated for settling
disputes between workers and their employers, administered by the Ministry of
Labour.’® For commercial disputes, the Ministry of Commerce operates judicial
commissions to settle such matters. However, it has been reported that a study on the
establishment of a court with jurisdicfion in labour matters and a court with
jurisdiction in commercial disputes is in its final stages.”’

The Directorate of Public Security is the main governmental institution for
public security. This body has been blamed for human rights abuses of detainees. In
indirect recognition that law-keeping agencies personnel possibly could have breached
the law, Saudi officials announced in November 2002 the establishment of hotlines

that would give the public opportunity to report abuse by police officers.® Also,
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members of the Board of Investigation and Public Prosecution reportedly had made
17,000 visits during 2001 to inspect prisons and detention centres.*

Another main security body is the General Directorate of Investigation (GDI),
which looks after state security with unlimited authority to arrest and detain. Unlike
normal prisons, the GDI detention centres are beyond inspection. It is believed that
hundreds of the GDI's members observe public figures, and the public at large,
through physical monitoring and interception of communications. As a secretive
apparatus responsible for the state security, the GDI allegedly routinely abuses the
rights of detainees.

The purpose of the Organization for the Propagation of Virtue and Prevention
of Vice (OPVPV)* theoretically is to prevent crimes and preserve morality. Members
of the OPVPV typically patrol public places to oblige people to observe the strict
standards of proper dress and behaviour, with the authority to detain persons. In the
last few years, the government has restrained powers of OPVPV by introducing
regulations that place their conduct within police control. The Interior Minister visited
the OPVPV’s headquarter in November 2002 and called upon its members to respect
the sanctity of private homes and refrain from activity that could be interpreted as
harassing citizens. The Minister’s remarks héve been emphasized in local newspapers

and received full coverage.*!

3- The Current Situation of Human Rights in Saudi Arabia:

In describing the situation of human rights in Saudi Arabia, this section draws
on data from numerous sources, including Saudi official documents and reports, the
US State Department’s reports on human rights and on religious freedom, UN
documents, Amnesty International, Human Rights Watch and Saudi opposition groups.
It should be noted that international human rights monitoring reports are based on
universal human rights norms, as promoted by the UN human rights system and
standardized by international human rights instruments. These reports lack the means
of reliable monitoring and accuracy with regard to Saudi Arabia since human rights
activists are not allowed to operate in, or enter, the Kingdom. Saudi, and sometimes
non-Saudi, human rights activists who operate outside the Kingdom often have
political motives to single out only negative practices to leave an impression of
widespread human rights violations in Saudi Arabia.

Saudi Arabia at the beginning of the new millennium is still an absolute

monarchy in the sense that there are no formal, institutionalized checks on the King’s
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authority and no elected representative institutions. In practice, however, the King’s
ability to rule effectively depends on his sagacity in creating and maintaining a
consensus among prominent figures in his large extended family and in practicing
consultation with influential people (ahlul halli wal-agd)* before taking major
decisions. While the structure of the political system gives the King exclusive power
based on the traditions and customs of Saudi society, there are other circles of power
which generally influence the decision-making process, as noted earlier.

According to international human rights reports,* there is an absence of or, at
the best, a severe limitation on, the enjoyment of political and civil rights in the
Kingdom. From the Saudi government’s perspective, political and civil rights are
respected in a way that suits current culture of Saudi society through consultation with
carefully selected professionals. Nonetheless, various internal and external factors
have urged the government to take steps to widen public participation in local affairs.
For instance, Saudi Arabia witnessed in early 2005 for the first time a process of
electing half of the members in municipal councils, marking a positive, if small, step in
the field of civil and political rights.

Amnesty International reported that the Saudi judicial systems lack safeguards
against arbitrary arrest, do not provide for access to a lawyer or to family, and that
summary and secret trials take place. They also reported the use of confessions
extracted under psychological pressure or physical torture.* Within the area of
respecting human integrity, international human rights reports constantly indicate that
the Saudi authorities abuse detainees mainly to extract confessions. Described by
international human rights NGOs as credible reports, torture under interrogation of
political prisoners and criminal suspects and detention without charges are common
practices of the security personnel. Those reports also criticized sentences handed
over by the courts which entail corporal punishments such as floggings and
amputations.

However, Saudi officials believe that the sanctions including corporal
punishments are not forms of torture within the meaning of Article 1 of the
International Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), which exclude pain or suffering arising from legal
sanctions.*’ Saudi officials also deny any systematic torture during interrogations and
describe incidents of maltreatment or abuse of detainees as individual cases punishable
under the law. For cases of unapproved abuses, there have been some instances in
which torturers have been punished and victims compensated, with access provided to

social welfare rehabilitation programmes.*®
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Freedom of speech and press is limited in Saudi Arabia. The ‘open door
policy’ by which every individual, citizen or non-citizen, has the right to access senior
officials is regarded by the government as a culturally suitable form of freedom of
expression. The government’s attitude towards public demands for political reform
and respect for human rights has. changed radically in recent years, and reflects a
development in relaxing limitations on freedom of speech. Unlike its adverse reaction
to petitions presented to the King in the early 1990s, Saudi Arabia has recently showed
tolerance to such action, as will be discussed in chapter four.

Criticism of the political system or Islam or publication of what is considered
to be morally repugnant, however, are completely prohibited and considered to be a
threat to morality or the security of the state. Materials appearing in local newspapers,
television and radio are subject to strict censorship. For the Internet, all websites that
it deems sexual, politically sensitive or un-Islamic are blocked. However, the
government has been continuing in recent years to relax restrictions, particularly
regarding politically sensitive news. In 2001, the government approved a new press
law establishing a journalists’ association. Access by citizens to outside sources of
information is widely available mainly through satellite television channels and the
Internet.

Following the tragic attacks of 11 September, Saudi Arabia received massive
media attention, which has pushed the Kingdom to ease access to Western journalists
to enter the country. For a long time, Saudi authorities did not respond to requests by
international human rights NGOs to visit the Kingdom. Nevertheless, this
longstanding situation was eventually reversed; delegations from Human Rights Watch
visited the Kingdom twice: in January 2003 and in November 2006. As part of the
visits program, the delegation held talks with senior officials about human rights
practices and was allowed to visit prisons and juvenile centres.*’

The rights of Saudi women still remain under the influence of the Kingdom’s
patriarchal social and cultural traditions as well as of the conservative interpretation of
the Qur’an and Sunnah. In the last few years, however, the Saudi authorities have
taken a number of small, but significant, steps to further the opportunities available to
women and to protect and promote their rights. The issue of women’s rights has lately
been receiving unprecedented attention from internal and external actors, which will be
fully examined as a case study of the thesis.

For mainly political or security reasons, the government strictly limits freedom
of assembly and association. Public demonstrations and the establishment of political

parties are banned. However, the establishment of professional and civil associations
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is permissible after approval by the government. There is a large number of licensed
humanitarian organizations and social and professional societies. While such groups
might be subject to monitoring by the government, they usually operate freely without
direct interference.

Foreigners are allowed to work in the Kingdom only under the sponsorship of
citizens or businesses. The law allows employers to hold the foreigners’ passports
until they are due to leave the country. This system of sponsorship gives the
employers full control of the movements of foreigners and may result in injustices
occurring. Responding to criticism of the sponsorship system, the Ministry of the
Interior announced in September 2002 that the relevant authorities are considering
amendments to the present sponsorship system, particularly the permission for
foreigners to keep their passports with them, although the issue must first be fully
studied.*® In a related move, expatriates in Saudi Arabia are now allowed to travel
within various regions of the Kingdom without any travel documents.

The establishment of labour unions or the staging of strikes is prohibited in
Saudi Arabia. However, the Ministry of Labour endorsed in 2003 the establishment of
labour committees for citizens in local companies and factories. The aim of these
committees is to establish communication between employees and employers for the
improvement of work standards in the workplace. The government has no role in
selecting the committees’ members. In spite of the prohibition of strikes, foreign
workers occasionally stage strikes to protest against delay in payments of their salaries
or concerning work conditions, while those inciting the strike are subject to
punishment and/or deportation.

As indicated earlier, observing Islamic teachings, as understood locally,
remains critical for the Saudi political system. Therefore, the freedom to practice
religious rituals publicly is limited to those of the Sunni Islam, and any public practices
of other schools of Islam are shunned and discouraged. Religious minority sects and
groups of Islam, such as the Shiite, Makarmah and Sufis, are subject to discrimination
and harassment. Nevertheless, Saudi officials, despite some tensions with those
groups from time to time, have been able to maintain good relationships with their
leaders. Public religious activities for non-Muslims are entirely prohibited, although
Saudi officials on many occasions have reaffirmed the right for non-Muslims to
engage in private religious worship.

In the year 2001, Saudi Arabia received two delegations from the US
concerning freedom of religion.* Both delegations met with senior officials who

expressed a desire to continue dialogue with the US on religious freedoms and
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affirmed that the Saudi government does not interfere in private non-Muslim
worship.® Since the first report in 1999, the US State Department’s International
Religious Freedom Annual Report still found that ’freedom of religion does not exist”
in Saudi Arabia.’!

There are more than six million foreigners working in the Kingdom, who
comprised about 60-70 percent of the workforce.’> According to human rights NGOs’
reports, those workers are subject to human rights violations such as restricting their
rights to movement, association or public worship, and inequitable access to justice.
However, Saudi officials stress that regulations grant equal rights to citizens and
foreigners, and foreigners enjoy no taxation on their income and no restrictions on
transferring their incomes to their home countries.”® With such a large number of
foreigners in the Kingdom, disputes between workers and employers, in the
government view, are natural and unavoidable.>*

In looking at the situation of human rights in Saudi Arabia as reported by
various sources, one notices that respect for political rights and civil liberties in the
Kingdom fall far short of internationally-recognized human rights standards.
However, criticism of economic, social and cultural rights has been less targeted in
international human rights reports. The government provides free healthcare and
education at all levels to citizens and non-citizens and makes efforts to ensure that
every citizen has the right to a home by giving interest-free loans for building houses.
Most citizens have gained and sustained their rights to an adequafe standard of living.
Services and infrastructure are generally at good levels in most cities.

In measuring the general situation of human rights in Saudi Arabia against
iﬁtemationally-recognized human rights standards, one concludes that a state of
limited compliance is readily recognizable. In spite of some improvements and
developments, particularly at the level of laws and institutions, standards are still less
than what international human rights standards prescribe. Various socio-cultural
grounds can be named for the continuity of limited compliance, including the form of
Islam practiced in Saudi Arabia and the social norms and political practices prevailing
in the Kingdom. The earlier description of the social and political environment
provided general aspects that could help explain reasons behind this state of limited
compliance. =~ However, the following chapters, particularly those concerning
exploration of the Islamic, Wahhabi and Saudi perspectives on human rights and the
examination of internal and external factors, should offer a better understanding of the
situation of human rights and causes of limited compliance and explain changes in

human rights in Saudi Arabia.
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4- Saudi Arabia and the UN Human Rights System:

Identifying briefly Saudi Arabia’s position in relation to international human
rights treaties and the UN human rights system at large assists in addressing and
understanding the central question of the thesis. Saudi Arabia has been participant, as
a UN member, in the formulation of what is known as international human rights
standards. In the light of recent changes and developments in human rights in the
Kingdom, this thesis is concerned with examining the extent to which Saudi Arabia
has been responding to influences by the UN human rights system.

For Saudi Arabia, the protection of human rights is a universal goal, but it does
not clearly accept all universally-recognized human rights. It views its interpretation
of the shari’ah as the only necessary guide to protect human rights. Nevertheless, the
Kingdom has pledged to cooperate with, and participate in, international human rights
activities, believing in the evolutionary nature of the concept of human rights as it

varies according to cultures. To impose on individuals or societies rights that are alien

to their beliefs or principles is regarded as absurd by Saudi officials.’® The view of the |

government, and perhaps a majority of Saudi people, is that revolutionary courses of
action, which have been tried in many places in the world, have failed to provide real
democracy or respect for human rights. Revolutions are seen as threats to stability and
security, which valued by the Saudis, given their historical experience of insecurity.
Taking into consideration various political, social and religious factors, there is a
tendency to prefer the maintenance of the status quo, with tardy steps towards change.
Also, the failure of democracy in neighbouring republican countries contributes to the
belief among Saudis that gradual evolution is a better course.’ 6 All of these aspects
contribute to Saudi Arabia attitudes towards the human rights norms as embedded in
the international human rights conventions and as promoted by the UN human rights
system.

When the UN General Assembly (UNGA) called upon member-states to vote
on the adoption of the UDHR in 1948, no state voted against the UDHR. However,
Saudi Arabia, along with seven non-Muslim states, abstained. During the drafting
process of the UDHR, Saudi Arabia’s representative to the UN was heavily involved in
the debate and rejected some rights mentioned in the UDHR, including the principle of
complete equality on the basis of sex and the right to change one’s religion, as

discussed in chapter six. Unlike human rights conventions, the UDHR did not create

Y
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binding and enforceable laws for the participating states, although rights mentioned in
the UDHR are considered part of international customary law.

In looking at Saudi Arabia’s position in relation to the UNGA approval of the
six major legally binding human rights conventions, the Kingdom showed its support
for most of those conventions. With exception of the Convention on the Elimination
of all Forms of Discrimination Against Women (CEDAW), when Saudi Arabia
abstained from the voting, the Kingdom was among those states that approved the
other five international human rights conventions, notably among these were the two
1966 covenants; the International Covenant on Economic, Social and Cultural Rights
(CESCR) and the International Covenant on Civil and Political Rights (CCPR).
Nevertheless, Saudi Arabia refrained from signing and ratifying any of those
conventions until the second half of the 1990s.

Since the early 1990s, Saudi Arabia has taken unprecedented steps towards
participating in and engaging with the UN human rights system. It became responsive
to inquiries by the special rapporteurs of the UN Commission on Human Rights
(UNCHR) and by the Sub-Commission on the Promotion and Protection of Human
Rights.”” From 1995 to 1998, the situation of human rights in Saudi Arabia had been
considered under the confidential 1503 procedure, under which the Sub-Commission is
authorized to investigate complaints that appear to reveal violations of human rights.
As indicated in chapter six, the UNCHR decided to discontinue that consideration at its
1998 session, following Saudi Arabia’s responses and explanations about its human
rights practices. Also, since 2001, Saudi Arabia has been a state member in the
UNCHR (and later in the newly created UN Human Rights Council) for three
consecutive terms of three-years, as a part of its efforts to be involved in the activities
of the UN human rights system.

The most significant step in Saudi Arabia’s involvement in the UN human
rights system is seen in its accession to the legally binding human rights instruments.
Becoming part of the international legal arrangements and accepting international
scrutiny of its human rights practices is considered a major shift in Saudi Arabia’s
position towards international human rights conventions. Out of the six principal UN
human rights treaties, Saudi Arabia acceded to four treaties during the second half of
the 1990s. It is now suitable to note briefly the essential features related to Saudi
Arabia’s accession to those four instruments.

Saudi Arabia acceded to the International Convention on the Rights of Child
(CRC) in January 1996, with a generalized reservation that Saudi Arabia is not bound
by those articles that may conflict with the provisions of the shari’ah. In January
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2001, the Committee on the Rights of the Child examined the Kingdom’s initial report
on compliance with its obligations under the CRC. Saudi Arabia’s report and also
comments and debates at the committees’ meetings have essentially contributed to
pinpointing Saudi Arabia’s position on norms embedded in international human rights
conventions. In its concluding observations and comments, the CRC Committee
welcomed a number of developments, but noted, inter alia, the narrow interpretation of
Islamic texts by the Saudi authorities, expressed concerns about some practices and
made a number of recommendations in order for the Kingdom to fulfill its obligations
under the CRC.

Saudi Arabia acceded to CAT in September 1997, with two specific
reservations declaring that the Kingdom of Saudi Arabia does not recognize the
jurisdiction of the Committee as provided for in Article 20, dealing with inquiry
procedures by the committee, and shall not be bound by the provisions of paragraph
(1) of Article 30 concerning settling disputes over the interpretation or application of
CAT through arbitration or by referring the dispute to the International Court of
Justice. In May 2002, the Committee Against Torture considered the Kingdom’s
initial report on compliance with its obligations under the CAT and made its comments
and recommendations on this regard. As explained later in chapter six, the Committee
welcomed positive aspects, including the competence of the Board of Grievances to
hear allegations of violations of human rights, but expressed concerns over a number
of subjects, particularly the sentencing and imposition of corporal punishments by
judicial and administrative authorities.>

Saudi Arabia acceded to the International Convention on the Elimination of all
Forms of Racial Discrimination (CERD) in September 1997, with a general reservation
declaring that Saudi Arabia will implement the provisions of the Convention as long as
they are not in conflict with precepts of the shari’ah and a specific reservation
regarding Article 22 concerning the referral of disputes to the International Court of
Justice. The Committee on the Elimination of Racial Discrimination reviewed the
Kingdom’s initial and second reports in March 2003 and noted some positive aspects
of reforms in the field of human rights and expressed some concerns and
recommendations, which will be discussed in chapter six.

Saudi Arabia acceded to the CEDAW in September 2000, with a general
reservation declaring that Saudi Arabia will implement the provisions of the
Convention as long as they are not in conflict with precepts of the shari'ah, in addition

to two specific reservations on Article 9 (2) and Article 29 (1). The initial report was
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due on October 2001, but it has not been submitted yet. (A full discussion of the issue
of women’s rights will be presented in chapter seven and eight).
In addition to its ratification of those four major human rights conventions,
Saudi Arabia has also ratified a total of 13 International Labour Organization
Conventions, including Convention No. 29: Forced Labour, Convention No. 100:
Equal Remuneration, Convention No. 105, Abolition of Forced Labour, and
Convention No. 111: Discrimination.®* Those ILO treaties were designed to improve
the conditions of the workplace and the rights of workers. However, discrimination
against workers still occurs in both law and practice, despite steps taken to abide by
international standards. In the last few years, Saudi Arabia revised its labour law and
foreign workers’ sponsorship system, as a part of the requirements for joining the
World Trade Organization (WTO), resulting in improved rights, particularly regarding
the right of movement and access to justice.
| Meanwhile, the Kingdom has taken certain actions in response to the influence
of the UN human rights system. For example, pursuant to its obligations under the
CAT, the Saudi government announced in March 2000 the establishment of a

committee to investigate allegations of torture.®’

Also, the newly adopted code of
Criminal Procedure, which came into force in May 2002, addresses Saudi Arabia’s
obligations under the CAT. The first official visit to Saudi Arabia by a UN special
rapporteur took place in October 2002, in pursuance of an invitation first extended in
20002 Dato Param Cumaraswamy, the UNCHR Special Rapporteur on the
Independence of Judges and Lawyers, met with senior officials and examined laws,
policies and practices in the Kingdom’s administration of justice. By allowing the
special rapporteur to visit the Kingdom and investigate some domestic policies, Saudi
Arabia showed a tangible recognition of the UN human rights system, which is an

essential stage of compliance, as will be explained later.

Conclusion:

As has been briefly illustrated in this chaptér, the situation of human rights in
Saudi Arabia is in a state of change and development, particularly at the level of laws
and institutions. It is obvious that, since the second half of the 1990s, Saudi Arabia
has taken steps to draw more closely to the international institutions and legal
arrangements under the umbrella of the UN human rights system.

Following this fundamental background on human rights in Saudi Arabia and
the discussion on the Kingdom’s relationship with the UN human rights system, the
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question posed in this thesis is not about the extent of Saudi Arabia’s engagement in,
and cooperation with, the UN human rights system; it is rather whether changes and
developments in human rights in Saudi Arabia correlate with becoming part of
international human rights arrangements and interacting with the UN human rights
system. Saudi Arabia has shown, especially in the last few years, signs of greater
adherence to, and witnessed several developments towards compliance with,
internationally-recognized human rights standards. However, it is debatable whether
such developments came as a response to influences by the UN human rights system,
or whether they are merely the result of other internal and external factors. Saudi
Arabia’s participation and engagement in the UN human rights system necessarily lead
to a form of reciprocal influences, although the focus of this thesis is on Saudi Arabia’s
response to influences by the UN human rights system.

In order to examine the central question of the research, it is essential to
- establish theoretical frameworks for investigating that question. There are several
relevant theoretical and conceptual questions to be addressed in the two following

chapters.
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CHAPTER TWO

THEORETICAL FRAMEWORK
(Part 1)

Human Rights: Theories on Their Development and Effect

Introduction:

Human dignity has been the subject of philosophical debate among thinkers
throughout history. Such debate introduced different perceptions about the nature and
the basis of human rights. Therefore, this chapter, in its first section, briefly addresses
the central theoretical issues concerning dominant concepts of contemporary human
rights. Given that Saudi Arabia is part of the international community of states and
subject to influences at the international level, the second section examines major
theories that explain the diffusion of human rights norms internationally.

In this thesis, causes of compliance and non-compliance with international
human rights norms are centrally important, as it focuses on the extent to which
developments towards human rights norms in Saudi Arabia can be linked to influences
of the UN human rights system and the extent to which human rights in Saudi Arabia
are compatible with international human rights standards. Exploring the theory of
compliance necessitates addressing the question of sovereignty and intervention in the
modern international system, which is dealt with in section three. Sovereignty is one
standard excuse used by states for rejecting international human rights standards.
International influences to compel states to improve their human rights practices are a
form of intervention, given that the issue of human rights has been viewed, until
relatively recently, as an internal matter. Therefore, it is appropriate to explore
theoretical discussion on changes to the concept of absolute sovereignty, including the
new approach to the question of intervention for human protection purposes.

Regimes reflect the gradual construction of norms and rules, which often
become part of international law. The international community is increasingly
organized into regimes, not only in the area of human rights, but also in other themes
such as trade and environment. These regimes have assisted in undermining the notion
of complete sovereignty; states behaviour has become the subject of scrutiny by
international regimes. It also could be argued that conceding sovereignty and

participating in a regime is an act of sovereignty. Assessing the role of international
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regimes, in section four, is thus necessary to comprehend the concept of sovereignty
and the process of compliance.

A major empbhasis of the thesis is to study how and why countries, like Saudi
Arabia, move towards, or refrain from, compliance with the international human rights
norms. As indicated in chapter one, Saudi Arabia acceded to some of the international
human rights conventions, thereby subjecting the Kingdom’s human rights record to
unprecedented public scrutiny by the monitoring mechanisms of those conventions.
Thus, the relationship between developments of human rights in Saudi Arabia and the
Kingdom’s obligations under those treaties calls for consideration of theoretical debate
over the process of compliance. In section five, three areas within theories of
compliance are explored, starting with identifying major models of compliance,
discussing circumstances under which states may not comply with international human
rights standards and, finally, presenting theoretical discussion on the role of
international influences in inducing compliance and on domestic and international

elements that determine the extent of that role.

1- Foundational Bases of Human Rights:

Despite extensive debate about the duties and rights of human beings,
philosophical consensus is unreachable on the basis of those rights listed in the various
international conventions or declarations.! Nevertheless, a political consensus has
been reached on a list of human rights as enshrined in the UDHR and international
human rights conventions.” The main purpose of identifying a particular set of human
rights norms is to protect any individual from injustice and oppression.” Many people
have been unsatisfied with the notion that what is right or good is simply what a
particular society or ruling elite feels is right or good at any given time. Such unease
has generated a quest for enduring moral imperatives that bind societies and their
rulers over time and in different places. However, the problematical theoretical
inquiry focuses on the argument that those rights defined in the UDHR are applicable
to ‘any one’ because he/she is a human being and the rationale for what is accepted as
durable moral, human norms. Theories of human rights provide different answers to
such questions.

Religions have established moral imperatives that regulate relationships with
the rulers and among individuals. Although the term ‘human rights’ is not found in
traditional religions, theologies contain the basis for human rights. Acceptance by

traditional religions of one God as the divine source of laws, duties and rights, gives
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rise to certain universal principles such as equality, justice and human dignity. With
the development of the notion of human rights, religious scholars from various faiths
have engaged in a process of reinterpretation of the holy texts in order to support the
diverse principles of equality and justice that lie behind international human rights.*
Accordingly, many theologians ground human rights in natural or divine bases,” which
is instrumental and crucial for their diffusion and acceptance. Nevertheless, it has
been correctly argued that the legal development of human rights took place in a
climate of secularism in spite of the dominant Christian tradition in Europe, as
discussed later in chapter three. Traditional religions have challenged some aspects of
the universal human rights, especially regarding the rights of women.®

The notion of natural law goes back to the writings of classical Greek
philosophers and Roman thinkers, but was later developed when feudalism declined
during the Age of Enlightenment in Europe and secular theories of natural law arose.
Christian philosophers, such as Thomastquinas, placed enormous emphasis on the

natural law both as a reference to certain indisputable rights and as a part of the divine

law.”

The moral authority of natural rights as stemming from divine law was
challenged by political philosophers who searched for new, secularly oriented, bases of
natural rights. John Locke’s [1632-1704] notion of the social contract has greatly
impacted modern natural rights theory, with its manifestation of individualism and
universalism. The social contract notion was developed by Jean-Jacques Rousseau
[1712-1778], who viewed the social order as a sacred right that serves as the basis for
other rights.® Based on his moral philosophy, Immanuel Kant [1724-1804] argued that
it is natural for the people to have rights and power.” For Kant, the State and civil
society should exist side by side in order to preserve private individuality.'” Kant in
Perpetual Peace made the rights of man depend on republican government in which a
separation occurs between the executive power and a legislative power controlled by
the people.!! He anticipated global moral responsibility by which “a violation of rights
in one place in the world is felt everywhere.”’> The French and the American
revolutions were inspired by the theory of natural rights and influenced by its views of
individualism, rationalism and universalism.

According to natural rights theory, all human beings equally have those rights
simply because they are human, without distinction of any kind. It is based on the
premise that there is a common identification with the whole of humanity, which gives
human rights its universal characteristic. Philosophers of the Age of Enlightenment
derived both the universalist and the individualist dimensions from their theory of the

state of nature."® Individualism is a principal feature of the theory of natural rights, in
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which individuals come before communities in determining morals, as discussed later
in chapter three. It has been argued that the acceptability of the principles of human
rights comes from their justificatory discourse as moral rights rather than from legal
norms of positive moral practice. Thus, respect for human rights is demanded even if
the legal system does not recognize them.'* (Cultural relativity is dealt with in the next
chapter).

In looking at the philosophical foundations of major human rights
manifestations, including the French Declaration of the Rights and Duties of Man and
the Citizen, the Bill of Rights of the US constitution and the UDHR, it is noticeable
that those documents essentially express the European liberal, secular thought,
reflecting its views of the laws of nature. The list of rights mentioned in such
documents is at the heart of liberal concepts of the individual and the state. Human
rights, though, may be exercised by individuals against the state, giving them morally a
priority and superiority over society and the state.'®

While the contemporary understanding of universal human rights norms is
evidently associated with the natural rights theory, the notion of authority under the
natural rights theory has been a source of criticism. The assumption that natural law
theory has the flexibility to accept new claims of rights based on contemporary
conditions and understanding has also provided a source of criticism towards this
theory.’® Such flexibility arguably aligns human rights closer to the theory of
positivism. Critics of the natural theory argued that diverse concepts of nature are
unclear and controversial, and they could beget various sets of rights.!” The ulama in
Saudi Arabia, for instance, argue that their views on women’s rights reflect the nature
of women, as discussed later in chapter seven. Therefore, attempts have been made to
frame the natural theory within minimum, core rights.'®

The theory of natural rights has not been left without other challenging
theories. The positivist approach assumes that all authorities are derived from laws
prescribed by the states and officials.'”” Legal positivism emphasizes the enactment of
a system of law as the only source of laws of human rights, leaving no place for the
moral philosophical basis of human rights. For positivism, the UDHR and the UN
human rights treaties were a reflection of a positive set of rights, relying upon
deliberate human invention and agreement. Positivism offers greater flexibility to
meet changing needs by detaching human rights from divine revelations and from
human reason extrapolating from nature. Critics stress that positivism emphasizes

national sovereignty and questions the widely presumed moral, human basis of
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universal human rights.®® This approach stresses the role of the authoritative
structures, procedures and implementation of laws in order to protect human rights.*!
Natural and social sciences were developed in a quest to acquire better
understandings about peoples and their cultures and norms. In the context of human
rights, the sociological approach builds upon theories and techniques used in modern
social science in order to identify the empirical components of a human rights system,
which affect the failures or the successes in the protection of human rights.”> A
guiding principle for sociologists in approaching human rights is their emphasis upon
interests, not only individualistic interests but also public and social ones.
Significantly, historical experience and prudential justification could provide major
elements for understanding the development of the modern human rights norms.?
Various theories present different explanations on the basis of human rights.
The theory of natural rights, implying that human beings possess natural dignity and
rights, has been at the heart of propositions that international human rights norms are
universally applicable to all individuals in all cultures. Regardless of their
philosophical justification, it is useful to emphasize that human rights have emerged
through long struggles and historical experiences and by reading rationally events of
the past. While the foundations of human rights may be arguable, the need to have
certain rights is paramount among individuals from various cultures. Accordingly, it is
essential to explore arguments on the cultural applicability of the international human

rights norms, which are fully investigated in the next chapter.

2- Diffusion of Human Rights Norms Internationally:

Saudi Arabia, as a member of the international society of states, is exposed to
influence by various mechanisms used for the diffusion of human rights norms
internationally. It is essential to establish a theoretical outline for examining
developments towards human rights in Saudi Arabia through exploring major theories
on the dynamics involving the proliferation of human rights norms among members of
the international society of states.

Realist, liberal and constructivist thoughts present different answers to
questions related to the emergence, codification and compliance with international
human rights norms. For realists,>* the principal actors in international relations are
states, and their behaviour is determined by the structure of international anarchy,
supposing that international policy outcomes are determined by the distribution of

material power capabilities among states. Realists put little weight on the theoretical
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importance of norms, assuming that norms themselves possess no power to affect state
behaviour despite their existence in international life.”> This assumption leads realists
to rebut norms (like human rights) and actors (like NGOs) as significant and
independent forces in international relations. Because some states make the domestic
conduct of other states a regular concern of their actions, realists think that principles
such as human rights are a potential threat to the overall stability of the international
system and advocate state sovereignty as a central organizing principle of international
relations.

The realist stand is that international norms such as human rights gain
acceptance when they are embraced and promoted by hegemonic or dominant groups
of states. The substance of human rights issues is closely connected to the concerns of
those states that possess a predominance of economic and military power.?
Accordingly, it is observable that the recent spread of a certain set of human rights
norms throughout the international system is promoted by dominant, powerful
democracies. For realist theories, any change within the issue of human rights is a
function of the extent to which more powerful states in the system are willing to
enforce the principles and norms of the regime.”’ Realists stress the distribution of
inter-state bargaining power in the creation of the international human rights regime.
Based on their views on the functions of the international system, coercive practices
such as sanctions are an effective means of enforcement.

By contrast, liberalists argue that states are not the only actors in international
affairs; institutions such as transnational corporations/organizations and the UN also
play a role. They focus on economic interdependence as a key factor in international
politics, but neoliberals also emphasize the spread of democracy, along with its view
of human rights, as the key to world peace, based on the perception that democratic
states are inherently more peaceful than authoritarian states.”® Liberals highlight the
domestic sources of state preferences as the determinant of outcomes in international
politics, assuming that human rights are fundamentally domestic and rarely have the
same direct consequences for other states as trade policies.”’ However, liberals see
‘trade, for example, as encouraging acceptance of global human rights norms. It has
been argued that states accept binding human rights treaties mainly as a means of
political survival; regimes facing pressure for democratization are most likely to ratify
human rights instruments to protect their political systems against its opponents.*°

Liberal theory accepts a limited independent role for international instiﬁtions
in promoting norms. Many norms began domestically and become international

through the effects of ‘entrepreneurs’ of various kinds.>! It also takes a more
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traditional view of sovereign states negotiating to maximize their self-interests. The
diffusion of human rights norms is expected to be stronger between liberal states,
rather than between liberal and non-liberal states. The liberal perspective, though,
assumes that the success of human rights norms is mainly a function of pre-existing
and compatible domestic structures. Within a liberal context, the globalization of
world markets, the rise of transnational networks and NGOs and the rapid spread of
global communications technologies are undermining the power of states and shifting
attention away from military security towards economic and social welfare.

Both realism and liberalism emphasize instrumental motives and material
factors in determining states’ behaviour, giving lesser weight to factors like culture
which has been perceived as only a local or national issue.’? Factors such as power,
trade, general strategic cost/benefit calculations and coercive international bargaining
are central considerations for a state when deciding whether or not to comply with
international rules. While it cannot be denied that such factors capture an important
part of the empirical reality,> this thesis argues that other factors such as international
socialization, learning and interaction are meaningful to any research based on long-
term analysis.

One of the main assumptions of a constructivist approach is that identities,
norms and culture play important roles in world politics. The constructivist view sees
states as social actors whose actions follow international or domestic rules. Identities
and interests of states are not simply structurally determined, but are rather produced
by interéctions, institutions, norms and cultures. It is process, not structure, which
determines the manner in which states interact. Constructivism claims that while
states are the main units in international political theory, the structures of the states
system are intersubjective rather than material, and the identities and interests of states
are constructed by social structures.>

Constructivism should not necessarily be seen as an alternative to the realist
and liberalist theories, but rather as placing emphasis on norms and identities.
Whereas realism and liberalism tend to focus on material factors such as power or
trade, the constructivist approach emphasizes the impact of ideas, which can be
diffused through various means. Instead of assuming that states simply seek to
survive, constructivists consider both the interests and identities of states as malleable
matters according to specific historical processes.> However, the position of
constructivists who focus on international human rights norms has not been clear on
whether or not these norms are static and unchanging, which has generated some

criticism towards the constructivist approach to human rights.>
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Unlike the other two leading theories (realism and liberalism), constructivists
are more optimistic about achieving progress in diffusing human rights norms, though
progress may take a long time in their view. For constructivists, norms such as human
rights gain strength and potential wider acceptance because of their universal, moral
and idealistic qualities, as they have the capability of being linked with basic ideas of
human dignity shared in many cultures around the world. A fundamental inspiring
force behind human rights norms is not rational adaptation or coercion, but rather
transnational socialization, which was termed as ‘the logic of appropriateness’.”’

The diffusion and internalization of human rights norms may be understood
within a process of socialization that involves various stages.’® Constructivists have
developed a detailed theoretical framework, known as the ‘spiral’ model,*® to
demonstrate why and how states change their behaviour from non-compliance with
human rights norms to compliance with, and internalization of, those norms.*® The
spiral model involves five phases of socialization, starting with the stage of repression
when a given state violates human rights norms and may remain, for usually a lengthy
period of time, without criticism by international actors. A norm-violating state enters
the second stage when it responds to criticism by denial and arguments on the basis of
relativism or other norms such as sovereignty and non-intervention. As international
pressures intensify by various actors, the non-complying state usually seeks to pacify
international criticism by making nominal concessions and cosmetic changes, such as
the release of prisoners, easing of restrictions or conducting inquiries concerning
human rights abuses, by which the violating state acknowledges what has been denied
previously.*! | A state moves to the fourth stage when it formally recognizes
international norms through accession to international human rights instruments and
establishes domestic mechanisms for victims of human rights abuses. The final stage
of socialization is when human rights norms become fully institutionalized and
habitualized and enforceable by the rule of law, at which time international pressures
become unnecessary.*> While this model is meaningful in comprehending the process
of changes to norms on an international scale, it appears that such a theoretical model
gives little importance to the interaction between external and internal factors in
diffusing and internalizing international human rights norms.

The process of socialization and learning involves notions related to complex
learning processes based on cognitive and social psychology, by which individuals are
likely to adopt new norms whenever exposed to the prescriptions embodied in those

norms.”? Literature in social psychology, political socialization and communication
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research on persuasion and argument offer more elaborate analysis and explanation on
mechanisms of social interaction and social learning adopted by constructivists.**

Constructivists clearly suggest a longer-term perspective in linking norm-
induced change in identities and institutions to changes in behavioural patterns.”> A
suitable example of change in norms and institutions is slavery, which used to be
internationally accepted socially and politically. Slavery, at least as an institution, has
been eradicated after mobilization and struggle occurred over a long period of time.
Allowing women to vote is a settled issue in many parts of the world today. Other
institutions or practices, such as flogging or capital punishment, have been rigorously
reduced in occurrence over time.*®

In conclusion, constructivism, as a comprehensive approach that does not
necessarily reject realist and liberalist explanations but emphasizes norms’
socialization has been regarded among the essential theoretical basis for examining
and understanding developments towards human rights in Saudi Arabia. As argued
throughout the thesis, changes regarding the status of women in Saudi society are
better understood within a process of socialization, which involve multifaceted

interactions between external and internal factors.

3- Sovereignty Versus Interventionism:

For the last three centuries, international relations have been organized around
the two strongly correlated principles of sovereignty and non-intervention. The origin
of the notion of sovereignty is based on the exclusion of external actors from authority
structures within a given territory. However, states have been accepting certain
normative or procedural rules that affect their internal affairs, by which externally
driven constraints on their sovereignty become legitimate. The norm of autonomy and
non-intervention has been challenged by altemnatives including internationally-
prescribed human rights norms. Traditionally, debates over state sovereignty and
intervention indicate that the support for one necessarily comes at the expense of the
other.”

Since 1945, the number of treaties, conventions, declarations and statements
has increased dramatically in many fields including human rights. Sovereign
developed and newly independent developing states have structured major elements of
the international human rights regime within two decades, whilst many territories and
peoples were under colonial rule. The inclusion of the right to self-determination in

the internationally-recognized human rights norms as a prerequisite for the realization
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of basic rights and freedoms, followed by an expansion of the international society of
states, has notably contributed to the construction of a new meaning of sovereignty.48
Therefore, states are no longer able to maintain their traditional position concerning
non-intervention, and inevitably and explicitly accept restrictions on their own
sovereignty. Human rights treaties are clear examples of accepting external rules when
states voluntarily choose to make commitments to follow certain practices involving
treatment of their own citizens within their own territories.*” By signing conventions,
domestic practices become subject to external scrutiny, which may result in external
actors having some influence on the domestic authority structure.

Human rights conventions nominally regulate the ways in which states treat
their own citizens, and such regulations may seem to involve unjustifiable
intervention. Because protecting human rights is principally an internal issue, it was
long excluded (except for outlawing slavery, some of the ILO’s conventions and the
League of Nations’ limited efforts on minority rights) from being an issue affecting
international relations until the late 1940s. Although the principle that all states are
equally sovereign under international law was established as a cornerstone of the UN
Charter,” evolving international law has set many constraints on what states should,
and should not, do in the field of human rights in particular.

By the end of the Cold War,”' the issue of intervention for human protection
purposes became one of the most controversial and difficult questions among all
international relations issues. Granting the international community responsibility to
protect human beings from gross violations undermines the traditional notion of state
sovereignty, especially when massacres, ethnic cleansing or genocide are happening or
likely to happen. The connotation of the term ‘sovereignty’ has changed from
implying absolute control of internal affairs by a state to exercising responsibility in

both internal functions and external duties.*?

Internally, state authorities in principle
are responsible for protecting the lives of their citizens and promoting their welfare.
Internationally, state authorities are accountable to the international community, not
only to the UN mechanisms but also to international public opinion, for actions that
violate their nationals’ human rights.® The international community is witnessing a
process of transition from a culture of sovereign impunity to a culture of national and
international accountability,>* but it remains to be seen how far this process will go.
The establishment of the International Criminal Court is an example and indication of

the growing tendency to consider respect for human rights as a central subject and

responsibility of international relations.
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For many states and their political leaders, sovereignty and the norm of non-
intervention as enshrined in Articles 2.1 and 2.7 of the UN Charter are the best line of
defence against any threat of intervention in their domestic practices. However, this
post Cold-War approach to sovereignty and to the question of intervention for human
protection purposes has been arguably supported by a wide variety of legal sources
including Chapter VII of the UN Charter,”” the human rights provisions in the UN
Charter, the UDHR and other human rights conventions, Genocide Conventions, the
Geneva Conventions on international humanitarian law and the statute of the
International Criminal Court.

The UN position in relation to the issue of states sovereignty and humanitarian
intervention has been reflected in then Secretary-General Kofi Annan’s statements and
reports. He made a remarkable comment in his statement at the UN General Assembly
in 1999, when he called for a consensus on how to approach the question of
intervention.’® As a UN Secretary-General who normally reflected widely accepted
trends at the international level, Annan stressed on many occasions that state
sovereignty is being “redefined by the forces of globalization and international
cooperation.” Under this redefined sovereignty, protection of individuals’ human
rights has been given priority over the protection of those who abuse them (states).
Annan advocated an interventionism based on legitimate and universal principles,
rather than a broad or unlimited interventionism.>®

It is worth noting that intervention (or protective action) is not limited to
military action. Intervention can also take the form of influence through conditional
support programmes, assistance to dissidents or potential opposition groups, actual or
threatened political and economic sanctions, blockades, diplomatic or military threats

and international criminal prosecution.”

The intervention (or prevention measures)
basically may take either the form of positive assistance or the negative form of
threatened or actual punishments whether politically, diplomatically, economically,
legally or militarily. In a contemporary world, the utility of positive intervention
through cooperation is growing simply because it is more likely to achieve longer-term
protection for human rights.

Despite all developments surrounding the concepts of sovereignty and
intervention, sovereignty still does matter, especially when it comes to human rights,
which remain principally a national issue. Many governments in developing countries
perceive the new interventionism as an instrument in the hands of the major powers to

pursue their own national interests and seek global hegemonism. At the same time,

powerful states are likely to avoid putting their interests or the stability of violating
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states at risk for merely protecting and promoting human rights. Therefore, military
intervention usually involves various political and self-interest calculations, rather than
moral purposes such as protecting human rights.

Despite ratifying various international treaties including human rights
conventions, Saudi Arabia, like other governments, has occasionally used the principle
of sovereignty to defend its position on domestic issues including human rights.
International measures such as military intervention or economic sanctions to protect
or promote human rights may not concern the Saudi government. Nevertheless,
human rights in Saudi Arabia are susceptible to other forms of intervention and

influence including those exerted by the international human rights regime.

4- International Human Rights Regime:

By the end of the second millennium, international relations had become a
complex network of rules, norms, practices and institutions in various subjects. States
are no longer the only players in the international arena, as regimes play a role in
governing states’ behaviour in areas such as security, trade, environment and human
rights. The international regimes are typically founded on international treaties or
conventions that give the regimes their basic structural design and legal framework,*
as is the case with the international human rights regime.

As earlier mentioned, states have accepted limitations on their original
sovereignty arising from international arrangements, even if that involves changing
their domestic laws. Although started beforehand, particularly among Western states,
this trend has increasingly grown since the creation of the UN following the Second
World War. The catastrophes of world wars, particularly the Holocaust, propelled the
world, led by the Western nations, to become more conscious of the security, dignity
and rights of human beings and for the need for collective action supporting this cause
based on humanism and universalism.®’ In the preamble of the UDHR, a linkage was
clearly made between disregarding human rights and barbarous acts, “which have
outraged the conscience of mankind”, implying the importance to world peace of
creating international human rights regime.

In the international human rights regime, there are widely accepted norms,
principles and institutions. Currently, human rights declarations, conventions, treaties,
bodies of principles and codes of conduct cover almost all conceivable aspects of the
relationship between the individual and the state. The UDHR and the two Covenants

contain outlines of the international human rights agenda and established the
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benchmark for state conduct. These documents have inspired the adoption of other
international human rights conventions and the creation of laws at the national level.
The UN, along with its wider family of bodies and agencies, constitutes a prominent
part of the international human rights regime, which includes all activities of
international pressure groups. Non-state actors, especially major human rights NGOs,
have been playing an important role in influencing international affairs. While these
groups and actors are connected to the UN, activities of the UN contributed effectively
to creating, shaping and implementing the international human rights regime.62 The
UN with its organs is unquestionably the principal institution for building,
consolidating and using the authority internationally.

Protecting human rights is a fundamental objective of the activities of the
international human rights regime. In theory, actions of the international human rights
regime include enforcement, implementation, promotional and declaratory activities.*
However, the international human rights regime has been seen as a relatively strong
declaratory and promotional regime, but with limited international implementation and
absence of enforcement capacity.** The immediate impact of UN activities on human
rights is usually slight, with limitations on implementation and enforcement activities.
Therefore, the significance of the international human rights regime lies in its long-
term process of socialization and the dispensing of legitimacy.®’ |

In addition to creating human rights instruments, there is a wide range of
factors, events and activities that have contributed to progressing the international
human rights regime. During the Cold War era, the International Conference on
Human Rights held in Tehran in 1968 was a major event in which the international
community reviewed progress made since the adoption of the UDHR, affirming its
faith in the principles of the UDHR and human rights instruments and urging all
peoples and governments to dedicate themselves to the principles enshrined in the
UDHR.®® Within the UN human rights system, there are numerous procedures and
mechanisms designed to monitor states’ obligations under international human rights
conventions and international law at large. The international human rights conventions
also have their own reporting mechanisms to monitor and review parties’ compliance
with their obligations under the conventions. In addition to reporting mechanisms to
monitor and review parties’ compliance, the Economic and Social Council (ECOSOC)
resolution 1503 of 1970 authorizes the Sub-Commission on the Promotion and
Protection of Human Rights to investigate communications (complaints) that appear to

reveal a consistent pattern of gross and reliably attested violations of human rights; the



46

1503 procedure, however, is principally a promotional mechanism, involving some
random and limited monitoring.

In the history of East-West relations, the question of human rights has been
associated with the Helsinki Conference in 1975, particularly Principle VI on non-
intervention (introduced by the East) and Principle VII on human rights (introduced by
the West). Unlike the 1968 Tehran Conference, the 1975 Helsinki Conference had
stronger political intent and more important consequences. While Principle VII of the
Helsinki Conference represented an explicit agreement by participating parties to
respect human rights including political and civil rights, the non-intervention principle
contained an agreed notion to refrain from any form of intervention. Despite the rival
claims of Principle VI and Principle VII between East and West, both sides agreed that
respecting human rights and fundamental freedoms is one of the principles governing
relations between Helsinki participants. In looking at the developments of the
international human rights regime during the 1970s, the Helsinki Conference was a
major step in which human rights were included in a politically-based agreement
between the two rival international camps.

Particularly since the late 1980s, the UN has increasingly turned to socializing,
educating and inducing states to change their policies and adopt human rights
standards as defined by the international human rights instruments. Multilateral,
bilateral and nongovernmental human rights activities continued to increase slowly
through the 1980s and rapidly during the 1990s. Since the end of the Cold War, the
world order has transformed from a situation dominated by ideological and
geopolitical struggle to a state in which democracy and human rights are declared by
powerful states as a major pillar of their foreign relations.”’ Thus, the international
human rights regime has become an agent utilized by states to enhance their views,
achieve more protection and respect for hu£nan rights and, in some cases, score
political goals. The creation of a UN High Commissioner for Human Rights and the
Vienna World Conference on Human Rights in the early 1990s set examples of the
increasing role of the human rights regime in enhancing the realization and protection
of human rights.

The activities of the international human rights regime are not limited to the
UN human rights system. International human rights NGOs and the media exert a
significant influence within the international human rights regime. As explained in the
next section, human rights advocacy by NGOs have provided important contributions
not only into the development of the international human rights regime but also in

urging states to comply with the regime’s norms.
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Although standards set forth by the international human rights regime are
generally not enforceable by inter-state action, the regime along with its institutions is
designed to hold governments accountable for their internal activities.® Other regimes
often deal with transnational issues, whereas human rights involve examining the
treatment by a state of its own citizens. Unlike other international regimes, the
weakness of the international human rights regime also comes from the fact that
human rights by and large involve moral, not material, interests. When moral interests
are in conflict with material interests, states normally would prefer to serve their
material interests. Furthermore, observing human rights standards often necessitates
overriding religious, tribal and traditional values, which explains the presumed
resistance, whether by states or peoples, of some internationally-promoted human
rights standards in several non-Western countries. Another weakness comes from the
nature of human rights, as being a profoundly national issue. The fear of causing
political instability and harming economic interests may require or justify supporting
and cooperating with oppressive regimes and overlooking their violations.%

In spite of its weakness as a change mechanism, the international human rights
regime currently has achieved widely accepted substantive norms, internationalized
standard-setting procedures and promotional, implementational and monitoring
mechanisms, but very limited enforcement ability. Given the increased role of the
international human rights regime, most states avoid (at least publicly) rejecting
widely-accepted international human rights norms simply because they are unwilling
and politically unable to maintain that their national human rights practices are beyond
all international norms and procedures. The international human rights regime’s
approach, which focuses on activities that socialize, educate and induce states to
comply with international human rights standards, has put the emphasis upon the role
of individual states and their legal and political systems. To empower the international
human rights regime, areas such as trade and aid have been imported into the regime to
enhance the respect for, and realization of, human rights. Nevertheless, importing
trade or aid to the regime does not automatically ensure compliance with the norms of

the international human rights regime.”

5- Compliance and Human Rights:

It is worth noting that while all those developments were happening at the
international level, particularly regarding the human rights regime and the limits of

sovereignty, domestic developments were often also moving in a positive direction.
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Those international developments have not occurred in isolation, given factors such as
globalization and information technologies. In the case of Saudi Arabia, global
developments and international influence, as argued in chapter five, have impacted
upon the way the Kingdom reacts to pressure to comply with internationally-
recognized human rights norms.

As indicated earlier, pressures upon states to respect human rights have limited
their sovereign prerogative and freedom to maneuver, even within their own territories
and citizens. In this contemporary world system, governments would put their national
and international legitimacy at risk if theyido not at least declare respect for human
rights.”! Saudi Arabia, like many countries, has chosen to participate in, and cooperate
and partly comply with, the UN human rights system in order, among other reasons, to
avoid being labelled as a human rights violator.

Governments’ decisions to observe international commitments, particularly
international human rights norms, are usually taken under certain internal and external
conditions. Political, economic or cultural/social factors may influence the actions of
states, but it is debatable whether their commitment to human rights norms are driven
more by internal or external causes. As explained later, there are different models of
compliance with international law in general and human rights norms in particular.
Also, it is an important ingredient of this section to identify generally causes in which
compliance and continuing non-compliance with human rights norms can be
explained. Those causes have both internal and external dimensions. International
influence as a cause for compliance is among the major concerns of this thesis.
Therefore, the final theoretical issue in this section focuses on the role of international

influence in changing state behaviour.

A- Compliance Models:

The traditional approach to the theory of compliance is based on the theoretical
framework of realism. It is centred on the enforcement model, utilizing coercive
measures and imposing economic and/or military sanctions to force states to comply.”?
This approach is associated with the theory of complete sovereignty of the state. For
human rights, voluntarily accepting international norms is likely to beget a lasting
compliance with, rather than an imposition of, those norms. However, an enforcement
model may prove to be more effective in situations of gross violations of human rights.
Furthermore, such a model could be successful in bringing states to comply with
international standards in areas such as trade or the environment. Unlike commercial

or environmental matters, human rights are a fundamentally moral concern and
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profoundly an internal issue influenced by culture, which may contribute to explaining
the reluctance at the international level to adopt the enforcement model.

The new approach to compliance theory, known as ‘the managerial model’,”
relies primarily on cooperation, persuasion and shaming. Publicizing violations
arguably induces states to implement their obligations arising from joining
international treaties. Based on a constructivist theory of social obligations, the
international system is evolving as a sophisticated normative structure without
mechanisms for enforcement, especially on moral, internal matters. A sense of
obligation invites states towards compliance with norms which are not coercively
mandated by outside powers. Obligations are not limited to those which are based on
pure legality (such as rules of treaties), but they also include legally legitimate norms
based on a sense of social obligation.”* Influenced by the international atmosphere,
social obligations are likely to be initiated by domestic interest groups and then
adopted by governments.

This new approach is based on an assumption that states have the propensity to
comply with international obligations. This assumption is very obvious in the field of
human rights, where most states increasingly try to avoid being labelled as human
rights violators. When national human rights practices that violate international human
rights standards become subject to international scrutiny, that can frequently embarrass
the state in question.”” Naming and shaming is often an effectual measure to motivate
states to comply with their obligations under international human rights instruments.
A reputational compliance is based on the proposition that many rules of international
law are adhered to by states not because they are enforceable but, rather, because a
failure to honour a state’s commitment to those rules damages its reputation and may
affect its national interest.’® This reputational impact is essential to understand why
states have a propensity to comply with international law.

Unlike theorists who emphasize the role of sanctioning, material factors in
stimulating compliance, constructivists subscribe to the concept of socialization and
learning as central in promoting compliance in the area of human rights. Compliance
decisions are based in the first place on social structures and interactions between
external and internal factors. This process of socialization may take many years or
even decades to reach full compliance. While taking into consideration political and
social variations among states, the more intensive the process of socialization and
learning and the more diverse the means utilized, the less time needed to get states to
abide by the norms of the international human right regime. While the process of

socialization and learning should lead to compliance in long-term strategy, it is
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questionable to assume that full compliance is solely the inevitable end result of
learning and social interaction. Therefore, constructivists are criticized for their failure
to yet develop multi-faceted theorem that include other factors.”” Whereas this thesis
identifies socialization as one suitable theoretical basis for explaining positive
developments towards compliance with internationally-recognized human rights in
Saudi Arabia, that does not imply overlooking the possible limits of socialization,
particularly in relation to interaction between external and internal factors, as indicated
later.

Human rights conventions with formal reporting requirements do not
necessarily change states practices simply as a result of their joining those
conventions.”® What matters is not just the conventions’ provisions; it is essential to
examine any state’s behaviour in order to assess whether human rights conventions
alter its policies and all circumstances causing, or associated with, that change. The
important question here is how to relate steps taken by Saudi Arabia towards
compliance with influences exerted by the UN human rights system. The standards
against which compliance is measured are important in determining the extent to
which Saudi Arabia complies with its obligations under human rights conventions
ratified by the Kingdom and under international human rights standards as a whole.
Exploring the universalist and relativist arguments, in chapter three, is essential in
pinpointing the extent of, and obstacles to, compliance. While this thesis uses in the
first place the internationally- recognized human rights standards to measure Saudi
Arabia’s compliance, it is quite relevant to present, in the following chapters,
Islamically and culturally driven perspectives on human rights in order to assess their
influence on compliance.

The accession of Saudi Arabia to human rights treaties, its endorsement of
international human rights declarations and its willingness to cooperate with, and
participate in, the UN human rights system represents a first, but important, stage of
compliance. This engagement in the UN human rights system provides a formal
gesture of recognition and offers evidence of its willingness to accept accountability by
the international human rights regime. The second stage is Saudi Arabia’s procedural
compliance with reporting and responding to demands by the UN human rights
system. At the national level, this thesis investigates de jure and de facto compliance
embodied in the implementation of international human rights standards into the
domestic law and in the application of the law in practice, focusing on the rights and
the status of women. It is perhaps axiomatic to assume that Saudi Arabia, like other

countries, has the propensity to comply with international human rights obligations,
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but there are various factors that affect its full compliance. Accordingly, it is now
appropriate to examine scholarly explanations on the causes of human rights

violations.

B- Causes of Non-Compliance:

In general, there are a number of factors associated with the continuing non-
compliance with human rights norms. Those factors are conveniently divided into
three broad types: political, economic and ideological-cultural rationalizations, by
which causes of systematic human rights abuses can be identified. Political reasons
focus on issues such as regime type, civil society and armed conflict or civil war to
understand human rights violations. For example, respect for political and civil rights
and the strength of civil society are crucial to explain human rights violations and
corruptions. Respect for those rights and an organized, independent civil society could
play an essential role in curbing violations and corruption, bringing progress towards
compliance. Despite the fact that democracies have used repression in times of crisis
when challenges to authorities exist,”® studies on repression indicate that democratic
political systems are much less likely to engage in repression than are non-democratic
systems.® As the structure of the political system of a given country contributes to
obstructing or improving implementation and compliance, aspects of the political
structures in Saudi Arabia are identified in chapter four to comprehend developments
in human rights in the Kingdom towards compliance.

Economic conditions can be related to human rights violations. Multiple
quantitative studies point out that poor countries are more likely to be repressive than
rich countries.®' Whilst a strong correlation has been noticed between democracy and
economic development and wealth,*? which eventually affects the level of compliance
with internationally-recognized human rights norms, Saudi Arabia was classified as a
‘deviant’ case in a cross-countries study of the relationship between wealth (per capita

income) and democracy.®

There are some studies which connect particular types of
economic systems to human rights violations by establishing a link with international
economic issues such as free trade, globalization and transnational investment.®*
Cultural explanations are vitally crucial to any analysis of the occurrence of
human rights violations. Among the most important causes of human rights violations
are cultural traditions (given its overall importance in Saudi Arabia’s case, this is
discussed in detail in the next chapter), which play a major role in accepting or
rejecting human rights norms and in a number of cases affect the full compliance by a

state. If internationally promoted ideas, beliefs and values fit with the pre-existing
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domestic social understanding, and when a broad range of the society endorses
international human rights norms, it is likely to have a greater degree of compliance at
the domestic level. As argued in the subsequent chapters, the religious doctrine and
traditional cultural practices prevailing in Saudi Arabia would explain reasons behind
the current situation of human rights in that country and clarify causes of its limited
compliance with international human rights norms. Identifying the level of cultural
congruence between Saudi traditions and internationally-recognized human rights
standards, in chapter four, is crucial to comprehend developments towards compliance.

Ideologies, particularity authoritarian ideologies such as Nazism or Fascism,
may attempt to justify violations of human rights. The psychological dimension
explains aspects of human rights violations in which, for instance, individuals are
brought up, or taught, to be discriminatory against certain groups. The psychological
disposition of political leaders in authoritarian regimes can beget a willingness to take
whatever actions are necessary for maintaining their prerogatives, including repressive
actions. These ideological and psychological explanations of human rights violations
are complementary to political and cultural explanations.

It is now appropriate to look at specific reasons explaining non-compliance
with obligations arising from joining international treaties which may provide excuses
and a refuge for their non-compliance. | States may enter into a treaty in the first place
in response to internal or external influences with, or without, a sincere intention to
implement it. International treaties, mainly human rights treaties, tend to be worded
without specificity, using general language for the purpose of reaching consensus on
one hand and to accommodate any future issues related to the treaty subject on the
other, keeping in mind that legal concepts of rights and wrongs can change over the
passage of time. This zone of ambiguity occasionally opens the doors for justifying
practices that seemingly contradict a state’s obligations under a given treaty.®

The states’ right to make reservations on international treaties is a sanctuary for
non-compliance, which may imply providing a level of relativity in implementing
international rules, as indicated in the next chapter. Reservations, whether specific or
general, add more dimensions to justify non-compliance. As indicated earlier, Saudi
Arabia acceded to four major human rights conventions, with general reservations to
most of them not to abide by provisions that contradict the shari’ah. Such
reservations, as argued later, furnish Saudi Arabia with justifications for not complying
with some provisions of these conventions.

In some cases, reservations aim at excluding the applicability of the core

provisions of a treaty. Reservations that make the fulfillment of the treaty obligations
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generally conditional on national legislation, or other general and unspecified
principles (such as the shari'ah), indicate a state’s unwillingness to give the respective
treaty rules priority over its national and religious/traditional norms.®® Therefore, there
is a growing tendency within the UN human rights organs and among human rights
scholars to urge states to withdraw their reservations to human rights treaties.’

Given that human rights conventions exemplify “an extreme case of the time

lag between undertaking and performance,”®®

as they generally, but not necessarily,
involve changes in religious and traditional practices, a period of transitional
arrangements is necessary to enable states to meet the obligations arising under those
conventions. This temporal dimension has been an obstruction to full compliance with
human rights norms by states that have nevertheless ratified human rights conventions.
With the large number of states ratifying human rights treaties continuing their non-
compliance, this temporal dimension should however not imply that international
human rights instruments are inapplicable, aspirational mechanisms.

Many political, economic and cultural features of specific countries can
positively or negatively influence non-compliance. Some countries, for instance, lack
the financial resources and technical capacity to implement international treaties. In
most developing countries, where financial, technical, scientific, administrative and/or
bureaucratic assistance is a prerequisite to implementing international agreements,
limitations on state capability to carry out its obligations under international treaties
may possibly exist. While financial constraints are not applicable to Saudi Arabia, the
Kingdom lacks some technical capacities to socially diffuse and then implement some
aspects of human rights conventions. In many countries, the strength of domestic
NGOs and the independence of civil society have a considerable impact in stimulating
compliance. In addition to the central role of domestic NGOs, transnational NGOs can
play a major role in affecting state behaviour to comply with international human
rights norms, as explained in the next sub-section. Whereas the role of domestic
NGOs and civil society in the case of Saudi Arabia is still limited despite some
developments, domestic organizations in general frequently provide their transnational
counterparts with a channel into the national political arena and justifications for

involvement in local affairs.

C- International Influences as a Cause for Compliance:
This thesis’ main concem is to explore the extent to which a given country can
be influenced by international human rights activism, particularly the UN human rights

system. How far can international influence affect political change and policies that
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are related to the protection and promotion of human rights in a country like Saudi
Arabia? The concept of international influence used here is not limited to the realist
explanation of superpower pressure or to the liberalist interest-based notion, it rather
includes all international factors/actors that may play a role in the process of
adaptation, socialization and compliance with international human rights norms.
While there are different forms of international influences, the focus in this thesis is on
the multilateral influences exerted by the international human rights regime, namely
influences by the UN human rights system, and to a lesser extent by the NGOs which
participate in the deliberations of UN human rights bodies.

International NGOs can effectively publicize violations through reports,
publicity campaigns and participation in UN human rights organs. International
activism has richly contributed to the advancement of human rights globally. Unlike
criticism by states or governmental organizations, which might be simply dismissed as
being politically motivated, international NGOs usually have reasonable credibility
and can bring significant pressure to bear on states to comply, usually through naming
and shaming. International NGOs have provided unprecedented access to victims of
abuse and oppression all over the world to attract international supporters to their
cases.

There are conditions under which international influences can be more
effective. The structural situation of the target state, such as its size or wealth, may
affect its vﬁlnerability and responsiveness to international influences. Also, sensitivity
of the ruling elite to their reputation and desire for international prestige may shape the
effect of international human rights influences.®® As authoritarian states are intolerant
of local protestors and typically restrict freedoms of association and expression, the
role of international influences becomes more important. International mobilization
may trigger and stimulate domestic activists, despite restrictions, and provide them
with material and moral support including access to international audiences.

International pressures and influences either coerce governments to accept
human rights norms or persuade them to do so. Influences by powerful states can play
a significant role in making other states commit to the implementation of international
human rights norms. Democratic states usually promote norms abroad because they
are consistent with their beliefs of what universal ideals are. Other states therefore
accept, at least nominally at the beginning, binding international human rights norms
because of various internal and external factors including the international promotional
activities of those norms. In contemporary international human rights customary law,

transnational human rights obligations imply that states may have commitments to
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promote human rights within the realm of their external activities, such as trade, aid,
development and technical cooperation, participation in international organizations and
security activities.*

It is doubtful that international influences alone can force governments to
change their human rights policies. A persistent national struggle against human rights
violations is certainly a major domestic basis for achieving respect for human rights.
Although shaming activities by international actors undoubtedly play a major role in
promoting compliance, overemphasizing this particular mechanism may prove to be
empirically incorrect.”’ Nevertheless, Darren Hawkins rightly argued that the role of
international human rights activism should not be underestimated in making
governments more likely to comply with international human rights rules and in
stimulating national movements to press for political reforms and for the application of
the rule of law.”> This thesis, however, maintains that interactions between external
and internal factors are crucial for moving towards compliance, as both domestic and
international actors often need and utilize each other in the struggle against violations.

In an intensively interdependent world, there is an increasing correlation
between international influences and compliance. The world today is increasingly
interconnected; the exchange of material objects and immaterial ideas among
countries, cultures and individuals is increasingly more visible. The unprecedented
accessibility to information in‘ the era of information revolution and new
communication technologies has made governments no longer able either to control
the inflow of information or to control outflows of information on human rights
violations occurring in their territories. The latter has heightened awareness by the
international community of human rights violations wherever and whenever they may
be occurring. Evidence in the human rights literature shows that the role of
international actors is important in protecting and promoting human rights. The
positive impact of international influences is easily viewed at some levels such as
agenda setting or framing and spreading of norms. However, a major problem in
empirically demonstrating the effectiveness of international influences is that any
change in state practice can be attributed to é variety of external and internal causes.”

As discussed earlier in section two, the constructivist theory of socialization
puts great emphasis on international influences and pressures for inducing violating
states into compliance with international human rights norms.”* The earlier illustrated
‘spiral’ model relies on international pressures to explain a state’s shift from non-
compliance with human rights norms to the internalization, institutionalization and

habitualization of those norms. While acknowledging the significant role of
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international influences within the process of socialization, this thesis argues that the
effectiveness of international influences is closely related to domestic factors, given
that interaction does exist between local and international politics. As international
human rights norms are generally not enforceable under the existing international
human rights regime, international influences through socialization are meaningful
tools in prompting states to respect human rights. International influences do not
automatically guarantee full compliance with international human rights norms.
Nonetheless, mechanisms used in a process of socialization and learning, such as
shaming, naming and persuasion, are a readily available means for various
international actors in most cases. Through such mechanisms, international actors
could contribute to changing domestic policies in sovereign states without breaching
the non-intervention principle. Steadily concentrated and continuous international
influences are likely to make countries gradually move towards compliance with
international human rights norms. As argued throughout the thesis, international

influence is a significant enabling factor, but not sufficient cause, for compliance.

Conclusion:

Theories on the basis of human rights attempt to answer the question of how
‘human’ and ‘right’ can be defined or what it means to be ‘human’. Most human
rights theories recognize the need to identify a justification that can validate the moral
principles of human rights. In looking at the diverging foundations for human rights, it
is apparent that they mainly rely upon either divine revelation, human reason
extrapolating from nature or deliberate human invention and agreement. This thesis
accepts that the notion of modern human rights is derived mainly from the tradition of
natural, rational law, acknowledging that universalism constitutes the cornerstone of
internationally-recognized human rights norms.

The earlier discussion has provided a better understanding on the diffusion of
human rights norms internationally. Realists, liberalists and constructivists have
different explanations of the dynamics of international human rights; the thesis’s
argument however maintains that the diffusion of human rights is best understood in a
process of socialization and learning, which involves various forms of influence,
persuasion and interaction. As argued in this thesis, the process of socialization is a
suitable theoretical illustration of changes in human rights in Saudi Arabia.

As noted in section three, human rights remain principally a national issue

despite developments on the meaning and limits of sovereignty and intervention.
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Although the principle of sovereignty still does matter, as it is used for defending
domestic policies against intervention or external criticism, practices of human rights
in Saudi Arabia are subject to some forms of intervention involving pressures and
influence by different international actors including states, international NGOs and the
UN human rights system.

International regimes in general play a significant role in modifying state
behaviour “in their capacity as utility modifiers, enhancers of authority, learning
facilitators, role definers, and agents on internal realignments.””  While
acknowledging the significance of regimes in modifying states behaviour, regime
theory does not mean exclusion of other factors. The role of internal factors in shaping
domestic policies and producing compliance is evidently recognizable, but the
increasing complexity and interdependency of the modern world political system could
support the view that external factors have gained increasing importance in influencing
governments’ decisions on domestic issues. After taking into account all factors that
explain changes in domestic politics, regime analysis is a useful tool for analyzing a
state’s compliance. The previous brief exploration on the extent to which the human
rights regime could affect human rights in any given country is fundamental to
comprehending the regime’s role in influencing Saudi Arabia’s response to the UN
human rights system, noting that the UN plays an essential role in the regime.

Theories of compliance and understanding various models of compliance have
made a significant contribution in comprehending states’ shift from non-compliance to
compliance. = The earlier discussions have offered explanations of various
circumstances that determine the diffusion and internalization of norms. As
international influences could be regarded as a driving force for change, this thesis
aims at examining the extent to which developments in Saudi Arabia’s human rights,
particularly in women’s rights, have been associated with international influences and
with the UN human rights system in particular. A major aspect of the argument is that
international influences could play a significant role in inducing internalization of
human rights norms, while taking into consideration the importance of the interactions
between external and internal factors in shaping such processes. While the literature
offers diverse theoretical explanations on the emergence, diffusion of, and compliance
with, human rights norms as well as on sovereignty and international human rights
regimes, this thesis adopts a position in which human rights are not only a simple,
political phenomenon explained by theories of politics and international relations; they
are also connected with other theoretical issues including cultures and traditions, as

argued in the following chapter.



58

ENDNOTES (CHAPTER TWO)

! See, for instance, Jack Donnelley, International Human Rights (Boulder: Westview Press, 1993) 24
and Jerome J. Shestack, “The Philosophic Foundations of Human Rights”, Human Rights Quarterly
20:1 (1998) 202-204.
2 Donnelley, International Human Rights, 24.
* See, for instance, the preamble of the Universal Declaration of Human Rights.
* Shestack, “The Philosophic Foundations of Human Rights”, 206.
5 Donnelley, International Human Rights, 23.
S For more details, see Hilary Charlesworth, “The Challenges of Human Rights Law for Religious
Traditions”, in Religion and International Law, eds. Mark Janis and Carolyn Evans (The Hague:
Marinus Nijhoff Publishers, 1999) 401-415.
7 Shestack, “The Philosophic Foundations of Human Rights”, 206.
8 For more details, see John C. Hall, Rousseau: An Introduction to his political philosophy (London:
The Bowering Press, 1973) 84-104.
? Immanuel Kant, “Reflections on the Philosophy of Rights”, in Kant's Political Philosophy, ed.
Howard William (Oxford: Basil Blackwell, 1983) 161.
' Howard William, Kant's Political Philosophy (Oxford: Basil Blackwell, 1983) 164.
' Jurgen Haberman, “Kant’s Idea of Perpetual Peace, With the Benefit of Two Hundred Years’
Hindsight”, in Perpetual Peace: Essays on Kant's Cosmopolitan Ideal, eds. James Bohman and Matthias
Lutz-Bachmann (Cambridge: MIT Press, 1997) 145, 146.
12 Axel Honneth, “Is Universalism a Moral Trap? The Presuppositions and Limits of Politics of Human
Rights”, in Perpetual Peace: Essays on Kant's Cosmopolitan Ideal, eds. James Bohman and Matthias
Lutz-Bachmann (Cambridge: MIT Press, 1997) 172.
1 Stephen P. Marks, “From the ‘Single Confused Page’ to the ‘Decalogue for Six Billion Person’: The
Roots of the Universal Declaration of Human Rights in the French Revolution”, Human Rights
Quarterly 20:2 (1998) 473.
' For more details, see Carlos Santiago Nino, The Ethic of Human Rights (Oxford: Clarendon Press,
1991) 9-37.
' See a similar argument in Marks, “From thé ‘Single Confused Page’ to the ‘Decalogue for Six Billion
Person’: The Roots of the Universal Declaration of Human Rights in the French Revolution”, 471-475
and Jack Donnelly, Universal Human rights in Theory and Practice (Ithaca: Cornell University Press,
1989) 68-74.
'® Shestack, “The Philosophic Foundations of Human Rights”, 207.
17 See, for instance, Michael Ignatieff, Human rights as Politics and Idolatry (Princeton: Princeton
University Press, 2001) 54 and Shestack, “The Philosophic Foundations of Human Rights”, 207.
'® See, Ignatieff, Human rights as Politics and Idolatry, 57 and Shestack, “The Philosophic Foundations
of Human Rights”, 215-217.
' Shestack, “The Philosophic Foundations of Human Rights”, 209.
2 Ibid., 209-210.
2! See Ibid, 210-212 and Bamidele A. Ojo, Human Rights and the New World Order: Universality,
glzcceptability, and Human Diversity (New York: Nova Science Publishers, 1997) 9.

Ibid., 10.
B Ignatieff, Human rights as Politics and Idolatry, 55.
# Although there are different theories within realism (classical, neorealist, and offensive-defensive
theories), I use this term in its general sense.
% Robert Gilpin, War and Change in World Politics (Cambridge: Cambridge University Press, 1981)
25-38.
% Stephen D. Krasner, "Sovereignty, Regimes, and Human Rights", in Regime Theory and
International Relations, ed. Volker Rittberger (Oxford: Clarendon Press, 1993) 166.
¥ Ibid., 165-167.
2 Stephen M. Walt, “International Relations: One World, Many Theories”, Foreign Policy 110:1
(1998) 33.
% For more details, refer to Andrew Moravcsik, “Taking Preferences Seriously: A Liberal Theory on
International Politics”, International Organization 51:4 (1997) 513-553.
% Andrew Moravcsik, “The Origin of Human Rights Regimes: Democratic Delegation in Postwar
Europe”, International Organization 54:2 (2000) 220.
3! Martha Finnemore and Kathryn Sikkink, “International Norm Dynamics and Political Change”,
International Organization 52:4 (1998) 893.
32 John Meyer, John Boli, George Thomas, and Francisco Ramirez, “World Society and the National-
State”, American Journal of Sociology 103:1 (1997) 146-147.
3 Jeffrey T. Checkel, “Why Comply? Constructivism, Social Norms and the study of international
institutions”, Centre for European Studies at the University of Oslo (ARENA), Working Paper 99/24.



59

This paper was delivered at the 1999 Annual Meeting of the American Political Science Association,
Atlanta, Georgia (September 1999), viewed on line at
<http://www.arena.uio.no/publications/wp99_24.htm> accessed 16 June 2003.

** Alexander Wendt, “Collective Identity Formation and the Intentional State”, The American Political
Science Review 88:2 (1994) 385.

3% Walt, “International Relations: One World, Many Theories”, 35.

% Ty Solomon studied three volumes on human rights from a constructivist approach in international
relations (R. Foot, Rights Beyond Borders: The Global Community and the Struggle Over Human Rights
in China, Thomas Risse, Stephen Ropp, and Kathryn Sikkink, eds. The Power of Human Rights:
International Norms and Domestic Change and D. Thomas, The Helsinki Effects: International Norms,
Human Rights, and the Demise of Communism) and concluded that the three authors “seem to assume
that human rights norms are static and unchanging”. See Ty Solomon, “Norms and Human Rights in
International Relations”, Political Studies Review 4 (2006) 43.

37 See, e.g., Finnemore and Sikkink, “International Norm Dynamics and Political Change”, 888 and
Moravcsik, “The Origin of Human Rights Regimes: Democratic Delegation in Postwar Europe”, 223,
3 There are variations on the number of stages or phases involving the overlapping processes of
diffusion and socialization of human rights norms. Finnemore and Sikkink initially identified three-
stages for norms diffusion in their work “International Norm Dynamics and Political Change”, 895-905.
Later, Thomas Risse and Kathryn Sikkink provided comprehensive illustrations of five phases in their
theoretical ‘spiral’ model that explains the internalization of human rights norms. See Thomas Risse
and Kathryn Sikkink, “The Socialization of International Human Rights Norms into Domestic
Practices”, in The Power of Human Rights: International Norms and Domestic Change, eds. Thomas
Risse, Stephen Ropp, and Kathryn Sikkink (Cambridge: Cambridge University Press, 1999) 15-35.

% For details on the stages or phases of the socialization process and on the internalization of human
rights norms, see, for instance, Finnemore and Sikkink, “International Norm Dynamics and Political
Change”, 895-905 and Risse and Sikkink, “The Socialization of International Human Rights Norms into
Domestic Practices”, 15-35.

“ For more details on phases of the ‘spiral model’, refer to Risse and Sikkink, “The Socialization of
International Human Rights Norms into Domestic Practices”, 15-35.

‘! Ibid., 25.

“ Ibid, 32-33.

 Checkel, “Why Comply? Constructivism, Social Norms and the study of international institutions”.
* The following sources provide useful information on those issues. See, for instance, Geoffrey
Mercer, Political education and Socialization to Democratic Norms (Glasgow: University of
Strathclyde, 1973), Leon Mayhew, The New Public: Professional Communication and the Means of
Social Influence (New York: Cambridge University Press, 1997), Elliot Aronson, The Social Animal
(New York: W.H. Freeman, 1995), George Comstock and Erica Scharrer, The Psychology of Media and
Politics (Burlington, MA: Elsevier Academic Press, 2005), James N. Rosenau and J.P. Singh,
Information Technologies and Global Politics: the Changing Scope of Power and Governance (Albany,
NY: State University of New York Press, 2002), and Wilma de Jong, Martin Shaw and Neil Starmers,
Global Activism, Global Media (Ann Arbor, MI: Pluto Press, 2005).

 See, for instance, John E. Mueller, Quiet Cataclysm: Reflections on the Recent Transformation in
World Politics (New York: Basic Books, 1995) 155-183 (containing a chapter titled The Historical
Movement of Ideas) and Akira Iriye, Cultural Internationalism and World Order (Baltimore: The John
Hopkins University Press, 1997) 4-5.

S Mueller, Quiet Cataclysm: Reflections on the Recent Transformation in World Politics, 120.

*" International Commission on Intervention and State Sovereignty, “The Responsibility to Protect”,
(Ottawa: International Development Research Centre, 2001) 8.2, viewed on line at
<http://www.iciss.ca/pdf/Commission-Report.pdf> accessed 15 May 2003.

“ See, Christian Reus-Smit, “Human Rights and the Social Construction of Sovereignty”, Review of
International Studies 27:2 (2001) 519-538.

* Stephen D. Krasner, Sovereignty: Organized Hypocrisy (New Jersey: Princeton University Press,
1999) 30.

%0 UN document, UN Charter (1945), Article 2.1.

51 Although the issue of intervention emerged even before the Cold War ended (e.g. Pol Pot in
Cambodia), this issue became a major international question in the 1990s.

52 For more details, see International Commission on Intervention and State Sovereignty, “The
Responsibility to Protect”, 2.15 & 2.18.

% In November 1999 Newsweek survey of US citizens, more than two-thirds (68%) agreed that the “old
idea of national sovereignty which did not allow foreign interference in the domestic affairs of any
country, even if it killed many of its own people, is no longer acceptable and must change.”

5% International Commission on Intervention and State Sovereignty, “The Responsibility to Protect”,
2.15 & 2.18.


http://www.arena.uio.no/publications/wp99_24.htm
http://www.iciss.ca/pdf/Commission-Report.pdf

60

55 Chapter VII of the UN Charter contains 13 articles (from Article 39 to Article 51) on international
rules regarding action with respect to threats to the peace, breaches of the peace, and acts of aggression.
5% Kofi Annan restated his concerns on the subject in different occasions indicating that the international
community “must protect vulnerable people by finding better ways to enforce humanitarian and human
rights law, and to ensure that gross violations do not go unpunished. National sovereignty offers vital
protection to small and weak States, but it should not be a shield for crimes against humanity.” UN
document, GA/55/1/2000 of 3 April 2000, a statement by the Secretary-General presenting the
Millennium Report to the UN General Assembly, viewed on line at
<http://www.un.org/millennium/sg/report/state.htm> accessed 2 May 2003.
57 Kofi Annan, “Human Rights and Humanitarian Intervention in the Twenty-First Century”, in
Realizing Human Rights: Moving From Inspiration to Impact, eds. Samantha Power and Graham
Allison (New York: St. Martin’s Press, 2000) 311.
%8 Kofi Annan, “Interview with NewsHour”, Pbs.Org/NewsHour, 18 October 1999, transcript was
viewed on line at <www.pbs.org/newshour/bb/international/july-dec99/annan/ 10-18.htmi> accessed 18
June 2003.
% International Commission on Intervention and State Sovereignty, “The Responsibility to Protect”,
1.37 & 1.38.
% See, Abram Chayes and Antonia Handler Chayes, The New Sovereignty: Compliance with
International Regulatory Agreements (Cambridge: Harvard University Press, 1995) 1-7.
8! For more details, see Ignatieff, Human rights as Politics and Idolatry, 77-92.
62 Philip Alston, “Appraising the United Nations Human Rights Regime”, in The United Nations: A
Critical Appraisal, ed. Philip Alston (Oxford: Clarendon Press, 1992) 1.
8 Jack Donnelly analyzed human rights regimes’ activities and identified four types of activities
performed by the regime: (1) enforcement activities that involve international decision-making and
strong monitoring capabilities; (2) implementation activities that include weak monitoring procedures,
policy coordination and information exchange; (3) promotional activities that contain international
information exchange, promotion or assistance, with weak monitoring of international guidelines; and
finally (4) declaratory activities, which involve international norms but not international decision
making. For more details, see Jack Donnelly, “International Human Rights: A Regime Analysis”,
International Organization 40:3 (1986) 603-605.
5 Ibid., 614-615.
% See, David P Forsythe, The Internationalisation of Human Rights, (Lexington, Mass: Lexington
Books, 1991) 76-78.
® UN document, UN/ST/HR/1968 of 13 May 1968, Proclamation of Tehran.
7 Brenda Crossman, “Reform, Revolution or Retrenchment? International Human rights in the Post-
Cold War Era”, Harvard International Law Journal 32:2 (1991) 340.
%8 Moravecsik, “The Origin of Human Rights Regimes: Democratic Delegation in Postwar Europe”, 217.
% Jack Donnelly, “Human Rights in The New World Order”, World Policy Journal 9:2 (1992) 273.
™ China is a good example in which the use of trade to change human rights polices was not successful.
." Jack Donnelly, “Human Rights, Democracy, and Development”, Human Rights Quarterly 21:3
1999) 608.
sz For more details and analysis on the theory of compliance, see, for instance, Chayes and Chayes, The
New Sovereignty: Compliance with International Regulatory Agreements; Ann Kent, China, The United
Nations, and Human Rights: The Limits of Compliance (Philadelphia: University of Pennsylvania Press,
1999); Michael Faure and Jurgen Lefevere, “Compliance with International Environmental
Agreements”, in The Global Environment: Institutions, Law, and Policy, eds. Norman J. Vig and Regina
S. Axelrod (Washington, D.C.: CQ Press, 1999) 138-156; Isao Miyaoka, “State Compliance With
International Legitimate Norms: Wildlife Preservationist Pressures on Japan Fishing”, Columbia
International Affairs Online (CIAO), a paper presented at 41% Annual Convention of the International
Studies Association, Los Angeles (March 2000), viewed on line at <http://www.ciaonet.org/isa/mii01/>
accessed 19 June 2003; Checkel, “Why Comply? Constructivism, Social Norms and the study of
international institutions”; Andrew T. Guzn, “A Compliance-Based Theory of International law”,
California Law Review 90:4 (2002).
™ Chayes and Chayes, The New Sovereignty: Compliance with International Regulatory Agreements, 5.
™ Miyaoka, “State Compliance With International Legitimate Norms: Wildlife Preservationist
Pressures on Japan Fishing”.
” Donnelly, “International Human Rights: A Regime Analysis”, 616.
6 Andrew T. Guzman, “International Law: A Compliance Based Theory”, University of California,
Berkeley Public Law and Legal Theory Working Papers Series, Research Paper No. 47 (April 2001),
viewed on line at <http://papers.sstn.com/sol3/papers.cfm?abstract_id=260257> accessed 12 May 2003,
7 Checkel, “Why Comply? Constructivism, Social Norms and the study of international institutions”.
7 Krasner, Sovereignty: Organized Hypocrisy, 32.


http://www.un.org/millennium/sg/report/state.htm
http://www.pbs.org/newshour/bb/intemational/july-dec99/annan/_10-18.html
http://www.ciaonet.org/isa/mii01/
http://papers.ssm.com/sol3/papers.cfm2abstract_kN260257

61

7 Conway Henderson, “Conditions Affecting the Use of Political Repression”, Journal of Conflict
Resolution 35:1 (1991) 123.

% Steven Poe, C. Neal Tate, and Linda Camp Keith, “Repression of Human Rights to Personal Integrity
Revisited: A Global Crossnational Study Covering the Years 1979-1993”, International Studies
Quarterly 43:2 (1999) 301.

*! Ibid, 298.

2 Ibid, 297.

% Todd Landman, “Comparative Politics and Human Rights” Human Rights Quarterly 24:4 (2002)
898.

% See, for instance, Henderson, “Conditions Affecting the Use of Political Repression”, 120-142 and
Poe, Tate, and Keith, “Repression of Human Rights to Personal Integrity Revisited: A Global
Crossnational Study Covering the Years 1979-1993”, 291-315.

8 As discussed in chapter one, a member of the Saudi delegation argued before the Committee Against
Torture that the sanctions applied in Saudi Arabia including corporal punishments are not forms of
torture within the meaning of Article 1 of the Convention Against Torture and Other Cruel, Inhumane or
Degrading Treatment or Punishment, which excludes pain or suffering arising from legal sanctions.

8 For more details, see Christian Strohal, “The Development of the International Human Rights System
by the United Nations”, in The United Nations: Law and Practice, eds. Franz Cede and Lilly S.
Behramann London: Kluwer Law International, 2001) 164.

%7 This trend is led by member-countries of the European Union.

8 Chayes and Chayes, The New Sovereignty: Compliance with International Regulatory Agreements,
16.

% Susan D. Burgerman, “Mobilizing Principles: The Role of Transnational Activists in Promoting
Human Rights”, Human Rights Quarterly 20:4 (1998) 914-915.

% For more details on the topic of international obligations under international human rights law, see
Sigrum Skogly and Mark Gibney, “Transnational Human Rights Obligations”, Human Rights Quarterly
24:4 (2002) 781-798.

*! See, for instance, Checkel, “Why Comply? Constructivism, Social Norms and the Study of
International Institutions”.

%2 Darren Hawkins, in his book International Human Rights and Authoritarian Rule in Chile, argued
that the end of General Augusto Pinochet's rule was not only internally derived but also as a result of
ongoing international pressure which motivated Chilean movements against Pinochet regime.

% For more details, see Susan D. Burgerman, “Mobilizing Principles: The Role of Transnational
Activists in Promoting Human Rights”, 914.

* For details of the socialization processes, see Risse and Sikkink, “The Socialization of International
Human Rights Norms into Domestic Practices”, 11-17 and Finnemore and Sikkink, “International Norm
Dynamics and Political Change”, 895-905.

%" Ann Kent, China, The United Nations, and Human Rights: The Limits of Compliance, 5.



62

CHAPTER THREE

THEORETICAL FRAMEWORK
(Part 11)

Universality and Cultural Relativity of Human Rights

Introduction:

When critically studying human rights in a country like Saudi Arabia, the
scholarly arguments and political debates over issues of universality and relativity of
human rights have to be taken into account. The Saudi government, like many non-
Western governments, defends its position on human rights on the grounds of cultural
relativity and social particularities of the Saudi people. Accordingly, this question
constitutes a key theoretical issue for this thesis. This chapter primarily addresses
arguments about the construction of universal human rights across cultures, focusing
on how culture in the contemporary age is susceptible to change, and exploring the
compatibility between internationally-recognized human rights and the Islamic,
Wahhabi and Saudi traditions and how malleable those traditions are to change.

Despite the existence of internationally-recognized human rights norms, the
interpretations and forms of implementation of those norms are still practically subject
to cultural variation. Accordingly, the first section examines arguments for and against
modern conceptions of universal human rights, including the debate on the dynamic
nature of culture and the relationship between civil and political rights-on the one hand
and economic, social and cultural rights on the other. Theoretical questions are not
limited to scholarly debates within the literature of human rights, but also partially
enter into the arguments at the UN over the subject. States in the Muslim world, as
members of the UN, participated in the debates and played a part in the construction of
universal human rights standards. The second section, thus, discusses how issues
related to universality and relativity have been debated and perceived at the UN.

There is extensive literature about the political system and human rights in
Islam. This literature presents different, and sometimes conflicting, views on these
issues. Since the Kingdom relates its policies to the shari’ah, section three examines
the major questions on aspects of the political system and human rights in Islam in
order to comprehend how compatible Islamic texts are with international human rights

standards. Principles of Islam, in its Wahhabi form, have been, for more than two
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centuries, a unifying force for founding and stabilizing Saudi Arabia. Therefore,
section four is devoted to exploring the political system and human rights from a
Wahhabi perspective.

Despite Saudi Arabia’s commitment declared in several international forums to
protect and promote human rights, the religion of Islam and local traditions are
important components of Saudi Arabia’s perception of human rights. Saudi Arabia
expressed its view on the universality of human rights through its statements and
voting patterns in the UN. Therefore, the final section of this chapter discusses briefly

the position of Saudi Arabia on the issue of the universality or cultural relativity of

human rights.

1- Universality Versus Cultural Relativity: Theoretical Debate:

The central question in the debate is whether the norms of human rights are
universal in their nature or constrained by cultural/religious/national backgrounds. A
related question is whether by ‘universal’ human rights, we mean their universality in
origin, nature, substance or concept, definition, interpretation or implementation. Such
issues lead to a series of other questions including those related to whether civil and
political rights take precedence over economic and social rights and whether cultural
differences on conceptual issues such as the individual versus community and rights
versus duties could undermine universal human rights. Moreover, a relevant question
is how vulnerable culture is to change triggered by contact with other cultures.

In theory, at one end of the spectrum of the debate over universality versus
relativity, fhere is a denial of the relationship between human rights and culture,
whereas the opposite end represents those who dismiss universal human rights as being
a Western notion which is unrelated to the reality of non-Western cultures.! However,
attempting to take a stand within that spectrum or trying to strike a precise balance
between universality and relativity is a controversial and complex issue.

The basic view that human rights are primarily to protect individuals from
oppression has been universally attractive across cultures and explains the spread of
human rights globally.> Despite a widening acceptance of the universality of rights
listed in the UDHR and other human rights treaties, particularly among human rights
advocates, the interpretation and application of those rights are subject to variation.

As discussed in chapter two, human rights as internationally-prescribed were
originated in Western societies, reflecting the European liberal, secular thought, along

with its views of the law of nature (the contribution of non-Western states is discussed
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later). For universalists, human rights are perceived as self-evident universal norms,
rooted in the concept of natural law and human dignity.> Since human rights are
applicable to all human beings simply because they are human, universalists suggest
that human rights are capable of being objectively defined and applied to all societies
on an identifiable scale.* As noted in chapter two, the notion of natural rights that
underlies universality has encountered various challenges, including on the ground that
the concept of human nature could be influenced by cultural and social considerations.
Conversely, relativists are suspicious of accepting universal human rights because
what is known as universal human rights norms have arguably emerged from a single
culture. Accordingly, the primary difference between relativist and universalist
arguments is essentially connected with the underlying basis of human rights.

Modern human rights are largely influenced by evolved Western views and
experiences of human dignity, moral values and the liberal political tradition of rights,
namely the notion that the individual is the core of a society.” This individualism has
brought a sense of an inherent equality and rationality of individuals, whereas the pre-
modern societies were essentially hierarchical. Also, the notion of ‘rights’ to all
human beings, as internationally understood, differs from the concept of ‘duties’ or
‘obligations’ that exists in non-Western cultures, including the Islamic tradition (as
explained later in section three). Human rights, with their individualistic quality, are
meant to protect individuals from abuses by the community or the state. In non-
Western traditions, the community, rather than the individual, is the core of the whole
society. Such conceptual differences are essential in order to comprehend the
argument for universality or relativity of human rights. Nonetheless, despite
differences between Western and non-Western cultures on the issue of individual
versus community or right versus duty, changes have already started to affect
community-based norms in different parts of the world. In Saudi Arabia, for example,
factors such as modernization and economic prosperity have already contributed to
changes in some traditional norms, as argued later.

Within this context, one of the most important questions related to the
universality of human rights is to look at whether cultural values are malleable,
particularly to change occurring due to interaction with other cultures. The statement
of the American Anthropological Association (AAA) before the UNCHR in 1947
characterized a strong relativist stand and reflected a position in which cultures were
seen mainly as detached, static units.5 Since the early twentieth century,
anthropologists have focused their argument on the relativity of moral standards in

different societies, advocating that various social values and moral codes should be
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beyond the criticism of outsiders. They also seek to dismantle ethnocentrism, rejecting
the idea that one culture is superior to another or a culture has the right to impose its
views on another culture.” This relativist argument might be in a response to the
cultural evolutionists who put Western civilization at the highest stage, although
universalists reject ethnocentrism as being universally immoral.® Universalism is
generally against the preservation of traditions that oppose basic human rights and
strongly favoured modernity and liberalism. ‘

In the 1940s, cultural flows among various nations in the world were limited,
which led anthropologists to reject the possibility of new values being voluntarily
embraced universally. However, with the spread of global phenomena (such as the
modern state system, capital market, modernization, physical and human development
and global revolutions in information and communication technologies), cultural
exchange has extraordinarily intensified. Consequently, anthropologists have moved
towards considering culture as a less static unit, more susceptible to change.” Such
theoretical shift to constructionist analysis of culture constitutes a positive
development towards the universality of human rights, particularly the focus on human
development and its linkage to freedom, capabilities and knowledge, as indicated later.
The rapid changes in the contemporary world, resulting in high levels of cultural and
material exchange, led some anthropologists to abandon their position in relation to
cultural relativity. New trends within anthropological studies have reflected greater
doubt about rejecting human rights discourse in the name of cultural values.!® These
trends emphasized the employment of a dynamic approach to human rights, as
“people’s realities are culturally constructed”,'! and stressed the need to make cultural
relativitism an energizing, rather than restraining, mechanism and to investigate
strategies capable of tackling violations, which have been guarded by traditions.'?

In general, cultures resemble to an extent each other in their visions of human
dignity, but relativists tend to emphasize differences and to present these differences as
the essence of a culture. With the general attractiveness of the notion of human rights
to peoples from different cultures and the high levels of interaction between external
and internal factors, challenges to traditional values related to human rights have
increased. To deal with such challenges, relativists focused in the last two decades on
building more awareness of the importance of cultural values within the overall
international human rights framework. On one line of their argument, relativists think
this awareness serves to emphasize harmony among peoples of a diverse world and
contributes to a better understanding of causes of continuous violations of ‘universal’

human rights in many parts of the world."? By contrast, universalists believe that the
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focus on cultural relativity may lead to overlooking and/or legitimizing human rights
violations and could challenge both domestic and international efforts to promote
respect for human rights.'*

A major argument in the debate is the emphasis on economic, social and
cultural rights over civil and political rights or vice versa. This argument attempts to
challenge the universality and indivisibility (all human rights are equally important) of
internationally-recognized human rights by giving precedence to one generation of
human rights over the other. The Cold War debate over the hierarchy between civil
and political rights and economic, social and cultural rights has continued in different
forms within North-South and West-Islam frameworks.'”” While the adoption of two
separate covenants is regarded as a categorical split,'® trends mainly within the Third
World promote the view that the realization of economic and social rights (or other
rights within the so-called third generation of collective rights such as the right to
development) is a basic requirement for the effective enjoyment of civil and political
rights.!” As explained in the next section, states of the South have utilized the right to
development to challenge the universality and indivisibility of human rights.
However, the denial of civil and political rights on grounds such as economic
development is unacceptable, as the contradiction between the enjoyment of civil and
political rights and the realization of economic and social rights is largely illusive.
Human rights are fundamentally interrelated and interconnected such that the
enjoyment or denial of one right affects other rights. However, a constructive step
towards achieving universal realization of economic and social rights is the emphasis
on minimum essential principles of subsistence rights for all, which has received
widespread support, particularly within the UN.!®

The universality of human rights has been also challenged on the ground that
human rights are a matter of national sovereignty and compatible with the right to self-
determination. As explained in chapter two, there have been various developments
surrounding the notion of sovereignty by which violations of human rights become a
concern for the international community, despite being profoundly internal issues.

For some relativists, a cross-cultural approach is the solution in order for
different peoples in this multicultural world to get along with each other.'” They argue
that human rights as understood in the West are not necessarily appliéable to non-
Western societies where their philosophical basis is different and perhaps opposed;
even if there are some basic rights upon which a group of cultures agree at the
conceptual level, they will be implemented and manipulated according to specific

agendas and interests. For advocates of cultural relativity, the application of one set of
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universally accepted human rights standards necessarily requires a universal culture.®
Those advocates of a cross-cultural approach however do not offer practical
mechanisms for reaching consensus on cross-cultural or universal standards derived
from all cultures. The response to the relativist argument however is to employ a
constructivist approach, as noted in chapter two, which argues that values, as social
constructs, can be gradually diffused globally.21

Although internationally-recognized human rights emerged from Western
conceptions, the contribution of non-Western states to the construction of human rights
standards (discussed later) implies the universality of those rights. Even if
internationally-recognized human rights are Western in their origin, that is irrelevant to
their universal substance and applicability.?? In the post-colonial era, all non-Western
societies currently live under the Western model of the nation-state. While the current
conceptions of human rights initially emerged through a long history of struggle
against violations by the state in European societies, what is interesting for this thesis
is to look at the Western experience in a human-universal context, rather than within
their culture of origin. In addition to the attractiveness of the idea of human rights to
many people in different cultures, as human rights fundamentally aim at protecting
human agents from abuse and oppression, the fact that all states have joined the
modern international system and committed themselves in various ways to the
observance of human rights substantiates, in one way or another, the universality of
human rights.

Despite the argument that universal human rights norms do not conform with
the extreme diversity of cultural and religious values around the world,” the
interaction between external and internal factors in a given society is likely to
challenge traditional values and enhance the process of constructing new norms.
However, it is wrong to assume that changing traditional values is a straightforward
process. Revivalist and fundamentalist individuals and movements that cherish
traditions typically resist change; when change is instigated by contact with other
cultures, resistance becomes fiercer. The development of new norms and their
acceptance by societies often pass through challenging, complex, slow and gradual
processes. If history offers some examples of failure in which traditionalist,
fundamentalist forces in society were able to obstruct forming and accepting new
norms, it is also full of many examples of success in which societies gradually
accepted new norms, in spite of opposing voices.

When one looks at the legal history and theory of values associated with the

contemporary understanding of human rights, some roots of human rights could be
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detected across various cultures. Notions, such as human dignity, that underlie
universal human rights norms are relevant to cultures outside the West,>* despite
variations in emphasizing either the community or individual. One may view the
writings of the French and American revolutions in the context of a formally
articulated philosophical pattern of human rights in the modern state, rather than the
idea of human rights itself. Human rights thus are not based on one legal theory or a
particular legal system; they are rather based upon elements and experiences that are
interculturally valid. Trying to claim that human rights are a product of one’s own
religion or culture can “undermine the important function of human rights as common

ground for a pluralism of ideologies.”®

Therefore, claims that exclusively link
contemporary human rights to an Occidental or Christiah heritage have been regarded
as an obstacle to universalizing human rights.”® One can draw out that the idea of
human rights does not simply derive from the entirety of the Western culture, knowing
that part of that culture opposed some aspects of ‘secular’ human rights. Religious
liberty, for example, has been an integral part of the notion of human rights, but its
endorsement by the Catholic Church occurred as late as 1965,”” which suggests the
secular quality of human rights. Although traditional religions have challenged few
aspects of universal human rights, particularly regarding women’s rights,?® arguing
that the notion of human rights is shared by various religions and philosophies likely
contributes to the construction of a universal culture that accepts and supports the
internationally-recognized human rights globally.

In looking at the arguments of universalists and relativists, universalists mainly
focus on international normative universality, as expressed in the UDHR, rather than
on absolute moral universality which may require common features of all cultures.
Believing, for instance, in the right to be free from torture and oppression or the right
to political participation does not imply adopting Western values or necessitate
abandoning one’s own culture. By contrast, relativists tend to bring ethical and
cultural components into their argument and try to link universalism with absolutism
and ethnocentrism.” Pluralism, as a major element of the notion of democracy and
human rights that has always been acknowledged by human rights movements and
activists, is a source of legitimizing various values of human rights in different
cultures. Therefore, any alternative rights respectful of human dignity can be
tolerated, even if they differ from international human rights.>® Such argument rightly
emphasized that the universality of human rights does not mean the global imposition
of a particular set of Western values, but instead, aims at the universal recognition of

pluralism, by which some cultural differences become tolerable for the sake of
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building a universal culture of human rights. As universal human rights norms are
derived from reason and shared humanity, variations in human rights standards should
be also based on reason and respect for human dignity, rather than mere cultural
considerations. It is also essential to know that establishing reconciliation between
universalism and cultural and moral pluralism is inconceivable without advocating, at
least initially, a minimalist approach to universalism.’' This approach represents an
essential step in the construction of a universal culture of human rights.

Regardless of theories, variations of human rights’ interpretation and form
around the world provide practical evidence in the relativity of implementing human
rights. Although the UDHR has been viewed as a comprehensive list of desirable
rights, conflicts exist on the limits of some rights, even within one country as seen, for
instance, in the American debate on the right to life and the issue of abortion.*?
Moreover, the right to political participation is a suitable example in which different
forms of such rights have been recognized.>

The current practices of human rights in Western countries show that there is
mediation between the universal idea of human rights and one’s own culture.*
Differences exist between American and European societies over the precise content
and way of implementation of various rights. Despite sharing largely similar cultural
heritages, differences can be seen, for instance, in limits of freedom of expression not
only between American and European societies but also within European societies
themselves.”®> Since states of a common culture (like European, Asian or Muslim
countries) have variations in human rights practices, culture itself may not be always
an essential factor in determining the course of human rights. Muslim countries, as
explained later, vary in their formal positions towards, and interpretations and
implementations of, the international human rights standards. Although nearly all
states members of the UN have joined one or more of the international human rights
conventions, there have been gaps, for various reasons, between the practices of those
states and the theoretical, universal human rights standards listed in those conventions.

There are various reasons for the rejection of the universal human rights
standards other than the alleged cultural barriers. Holders of powers typically validate
abusive, violative policies on a cultural basis to serve their own interests, rather than
the welfare of their societies. Also, fostering national and cultural pride in some cases
motivates argument for cultural relativity. For women’s rights, male dominance in
many cultures is to blame for rejecting the norm of equality between men and women.
To justify the persistence of traditional practices, authoritarian and patriarchal ruling

elites present human rights as a Western plan designed to weaken traditional cultures
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and religions.>® While cultural diversity in practice is an axiomatic, the problem arises
when holders of authority, usually male elites, transform social, cultural and political
dominant practices into implacable internal realities.”” As adherence to human rights
necessarily places constraints on the exercise of authority, the reluctance of those in
power to voluntarily observe universal norms of human rights is hardly surprising.
Moreover, non-Western cultures accuse the West of double- standards because of the
inconsistency in dealing with violating states, which damages the legitimacy of the
universal standards.®® Also, the incorporation of some new ideas within human rights
has negatively affected the global acceptance of the universality of human rights.*

For understanding the spread of universal human rights globally, one has to take
into account the fundamental role of human rights movements. Non-state actors have
been utilizing various means to diffuse human rights globally. They promote and
operate within a conviction that the idea of human rights is attractive to millions of
ordinary people in different cultures.**  Moreover, the rise and diffusion of
contemporary global phenomena, notably modernization and the revolution in
information and communication technologies, have paved the road for a growing
acceptance of human rights and provided human rights advocacy with additional
avenues of influence. Some aspects of globalization, intentionally or unintentionally,
have contributed to the exchange of knowledge, information on cases of abuse, and to
the awareness about human rights. Despite arguments that reject the role of
contemporary global phenomena, as they essentially serve the interests of the powerful
while human rights advance the interests of the powerless,*! those phenomena have
become a driving force for creating common ground among nations.

Critics of globalization express suspicion about the positive influence of
globalization on human rights, viewing it as an ideological face for interests of
powerful lobbyists, at both global and domestic levels.** There is a growing debate on
finding diverse approaches to counter the threats posed by globalization and reaffirm
the potentiality of universal human rights.*® Because some aspects of globalization
have made the protection of economic and social rights more fragile, there is an
increased discussion over the human rights approach to globalization, in which
globalization, as an economic process, has to be subject to moral and ethical
considerations and respectful of international legal standards and principles including
human rights.** Regardless of suspicions about the real motives of the powerful
lobbyists, this thesis argues that some aspects of globalization, particularly its relations
to modernity and development and its mechanisms for lessening barriers among

cultures, are likely to positively influence the universalizing of human rights. The
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contemporary globalization of economic, political and social life has resulted in a high
level of cultural exchange and coexistence. Opening closed, authoritative societies and
entering new markets are among the key features of the globalization possess.”” As
discussed in chapter five, in Saudi Arabia different aspects of globalization and
modernization have been operating as an inevitable form of pressure that works
alongside the international, institutional influences to diffuse human rights norms and
affirm their universality.

In summary, it should be noted that the current conception of human rights has
evolved over time. While the process of developing universal human rights was
initiated by Western societies, the role of non-Western states in contributing to the
formation of internationally-recognized human rights can not be ignored. In spite of a
wide acceptance across cultures of some principles of human rights as being
‘universal’, such as the right to life or the right to be protected from torture, the term
‘universal’ has its own relativity, as defining the precise contents or the form of
implementation of universal human rights is culturally, intellectually and politically
controversial. Nonetheless, this thesis maintains that there is a striking cross-cultural
consensus on many human values, particularly those rights connected with protecting
the dignity and the well-being of individuals. Accordingly, the focus on protecting and
empowering human agency, as the essence of universal human rights, would likely
influence positively the acceptance of universal human rights globally across cultures.

Despite consensus at the conceptual, formal level, at which a majority of states in
the UN has already agreed to be part of the international legally binding human rights
arrangements, this universality is still affected by relativism at the level of
interpretation and implementation, which may explain disagreements and variations
among states in their human rights practices, even among culturally analogous states,
as indicated earlier. Universality does not inevitably necessitate a complete uniformity
or mean endorsing all Western values or adopting a Western way of life. With the
absence of explicit limitations on what constitutes universally acceptable forms of
implementing human rights, there is a margin for diversity in the international society
that reflects pluralism. While the universality of human rights, as generally expressed
in UDHR, is of central importance to this thesis, perceiving enough relativity in the
universality of human rights so as to tolerate, to a certain extent, different forms of
interpretation and implementation while accepting minimal hierarchical classification
of their importance, constitutes a fundamental step towards universalizing human

rights in practice, particularly in a country like Saudi Arabia.
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The UDHR provides guiding principles for what accepted universality means.
When practices towards human rights are not clearly prohibited in the UDHR and do
not generate condemnation from local or international NGOs, then such practices can
be tolerated even if their forms differ from, or are not declared within, international
human rights standards. For instance, the right to political participation within tribal
societies or the right to rest and leisure (limited working hours and periodic holidays)
in pastoral societies may take different forms than those applied in urbanized societies.

With the spread of global phenomena related to development and modemity
and the increase of cultural exchanges around the world, the likelihood increases of
extending globally a culture of human rights, which implies the dynamic nature of
culture. As people from different cultures are more likely to collectively agree on
what is wrong rather than on what is good,* it is therefore reasonable to regard those
rights connected with protecting the life, security and integrity of individuals as the
heart of minimum essential levels of universalism. Given their significance to human
rights, personal integrity rights are fully recognized in all three documents of the
International Bill of Human Rights (UDHR, CESCR and CCPR).*” Simultaneously,
the focus on rights connected with securing basic needs for human agency is equally

essential to achieve a minimum universalism.*®

Achieving this minimum level of
rights necessitates critically respecting and promoting these rights to all, without
distinction. Although human rights represent values that are socially constructed and
thus reflect the influence of different cultures and traditions in their construction, it
would be difficult to argue that these minimum rights now pertain to a particular
culture or tradition rather than reflect a universal belief.

Attaining a minimum level of rights is, in a sense, basic to protecting human
dignity and securing necessary needs. Illustrating the complexity of the issue,
however, is that while recognition of the need to respect human dignity and provide for
basic needs should unite different cultures in some attachment to human rights, some
roles that Orthodox Judaism or Islam impose on women, for instance, may seem
oppressive to secular women, but for religious women they may be both fulfilling and
respectful of their dignity.** In part this raises the question of agency - how far they
have a choice, and that may well be more a question of time than of culture but they
may ultimately choose according to their cultural beliefs. Nevertheless, as the
interpretations of human rights principles are, in a sense, mediated by culture and
given that progress towards their acceptance is dependant upon cultural environments,
this balance between a minimum universality and a minimum cultural relativity is an

appropriate basis for examining and understanding developments towards human
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rights in Saudi Arabia. As explored in chapter seven, the increasing realization of
Saudi women’s rights to education and work have been instrumental for the

advancement of their rights in private and public settings.

2- Universality Versus Cultural Relativity: United Nations Debate:

The theoretical and political debate over universality is very much connected
with the UN human rights instruments, which are declared to be universal despite
cross-cultural variations. The UN human rights instruments have established human
rights standards designed to guarantee an acceptable level of personal dignity based on
universalism and the notions of equality and non-discrimination. The idea, if not the
practice, of universal human rights has become part of worldwide consciousness since
the adoption of the UDHR in 1948. For many states that participated in drafting the
UDHR, there was no obvious contradiction at that point of time between endorsing an
international document containing universal norms and neglecting observation of those
norms domestically.>

During the drafting process of the UDHR and the subsequent human rights
conventions, non-Western states played an active role in debating and shaping those
documents.”® Interestingly, Western states cast about a third of the votes for the
UDHR, while two-thirds were from non-Western countries. Also, an average of more
than three quarters of member-states of the UN are parties to the six’> principal
international human rights conventions.® Such facts demonstrate that the UDHR and
the conventions represent a global view of the meaning of universal human rights, at
least at the formal level.

Under the UDHR, exercising human rights can be subject to limitations by law
to meet the “just requirements of morality, public order and the general welfare in a

democratic society.”54

Despite stating that rights and freedom mentioned in the
UDHR “may in no case be exercised contrary to the purposes and principles of the
United Nations,”> allowing limitations based on moral considerations can be
understood in a context of tolerating different interpretations of human rights and thus
to be culturally relative. Furthermore, The Vienna Convention on the Law of Treaties
allows states to make reservations, while prohibiting them from making reservations
that go against the object and purpose of the treaty.”® The purpose of granting states

rights of limitations and reservations under international law is, inter alia, to facilitate

member states’ compliance with the principles of international treaties, allowing them
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to make some allowance for cultural differences in their adherence to strict
international norms.

Nevertheless, the universality and indivisibility of human rights have been
recognized by the UN on numerous occasions and constitute fundamental parts of the
UN doctrine on human rights.”” As explained earlier, this doctrine of universality and
indivisibility was not challenge-free. Within the UN, there were several political and
theoretical statements that questioned the universality and/or indivisibility of human
rights. The 1947 AAA’s statement to the UNCHR, as indicated earlier, opposed the
UDHR, emphasizing that standards of human rights “cannot be circumscribed by the
standards of any single culture.”*® The tensions between civil and political rights and
economic, social and cultural rights during the Cold War and afterward within the
North-South dimension have produced divergent arguments among state-members of
the UN over the universality and indivisibility of human rights. The 1980s and 1990s
witnessed a reawakening of the discussion over cultural relativity. Despite tremendous
efforts by non-Western countries during the 1993 Vienna Conference to take into
consideration cultural and religious backgrounds in the application of human rights, it
is obvious that the UN doctrine is based essentially on universalism, as the 1993
Vienna Declaration, adopted by consensus, explicitly re-confirmed both the
universality and indivisibility of human rights.>

Non-Western countries participated actively in the UN debate on the right to
development, attempting to include this right within the framework of internationally-
recognized human rights.*® A central issue in debate was the emphasis on linking
development to either political and civil rights or economic and social rights.®! While
a hierarchy of human rights exists in practice in which, for instance, protecting the
integrity of individuals is more widely acknowledged than the right to rest and leisure,
the controversy comes from the non-Western states’ attempt to question theoretically
the principle of indivisibility of human rights. The universalist argument presumes
human rights theoretically are indivisible, interdependent and interrelated, whereas
some advocates of the right of development argue that the universality of human rights
requires universal conditions under which human rights can be realized.”
Accordingly, the right to development may be used to undermine universality and
justify violations of human rights.

Within UN circles, the expansion of freedom and the respect for human rights
are the primary end and principal means of development.®® During the 1993 Vienna
Conference, governments of the South presented the right to development against the

quest of the North for reaffirming the universality of human rights. A compromise
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was reached in which universality was reaffirmed with weak consideration of cultural
particularities, and the right to development was also reaffirmed as a universal and
inalienable human right.** Nonetheless, the right to development is too vague to be
considered as one of the recognizable human rights, but development itself, at least
practically, goes hand in hand with fundamental human rights and vice versa.

The debate on the links between development and human rights has contributed
to growing interest in the field of development research that takes into consideration
spreading a universal culture of human rights. In recent years, the UN has adopted a
broader perspective of development, making economic development one aspect of
human development. The UN Development Program (UNDP) has emphasized that
human rights and sustainable human development are inextricably linked. The
UNDP’s vision of human development includes not only basic needs but also
additional choices encompassing human capabilities, knowledge, human freedoms and
rights and women’s empowerment.®> The focus on knowledge and human agency in
the field of development research is very much connected with the previous argument
regarding cultural exchange and the dynamic nature of culture. Such themes arguably
are central for the construction of a universal culture of human rights.®

The issue of universality has been a major concern for many non-Western
countries around the world, particularly for Muslim countries.®’ Because the discourse
of human rights is carried out primarily by Western states, other cultures, particularly
the Islamic culture, have fears of a new form of colonialism and imperialism. Also,
given that most Muslim countries were still under colonial rule in the late 1940s and
because only seven Muslim countries® (out of 56 states that participated in
deliberating the UDHR) had the chance to influence the UDHR, one may argue that
little opportunity for contribution by Muslim countries existed when the bases of
universal human rights were formulated. Nonetheless, it is significant that many
Muslim countries, after achieving their independence, endorsed the UDHR and
subsequent conventions. All govcrnménts in the Muslim world have ratified at least
one international human rights treaty, including the two principal covenants.®® Equally
significant is that the positions of Muslim countries in relation to international human
rights standards vary to the point that it is hard to distinguish the approach of those
countries from that of non-Muslim nations.”” Muslim countries represent nearly the
entire spectrum of social, economic, ideological, institutional and political
expressions.’' Although Islam is the religion of the majority in Muslim countries, it

would be misleading to treat the Muslim world as a uniform, monolithic region. Such
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variation emphasizes that religious values are not the only obstacles to the adoption
and implementation of human rights in Muslim countries.

Muslim countries want all cultures to contribute to the formulation of the
international human rights agenda. For many Muslim countries, if one culture dictates
its views on other cultures, this leads to injustices and marginalization of other
cultures.”” On the other side, Western states overlook human rights violations in
Muslim countries due to various reasons including the fear of political Islam. As many
states in the Western and Muslim worlds are extremely wary of granting political
space to Islamist activists, this situation, among others, continues to provide a pretext
for non-implementation of universal principles of human rights in many states of the
Muslim world.”

The 1972 Charter of the Organization of the Islamic Conference (OIC)
reaffirmed the commitment to the UN Charter and to fundamental human rights in
general, without defining a specific approach to human rights in Islam. Despite the
agreement among member-states of the OIC to adopt, in August 1990, the Cairo
Declaration on Human Rights in Islam, this document is general and ambiguous on
some universal human rights issues. At the international level, governments of
Muslim countries have an uneven record of voting on human rights issues and on
ratification of human rights conventions. The ambiguity of the Cairo Declaration and
the differences in voting and ratification patterns reflect the complexity of reaching
consensus among Muslim countries on human rights issues, which leads to the
question of how compatible internationally-recognized human rights are with the

mainstream interpretation of Islamic texts.

3- Political System and Human Rights: An Islamic Perspective:

As modern human rights are perceived as defining obligations of the state vis-
a-vis vulnerable individuals and groups, it is essential to explore major aspects of how
Islamic texts, as widely interpreted, perceive the structure of the state and the
relationship between the ruler and the ruled. Moreover, the Qur’an and the Sunnah are
declared to be Saudi Arabia’s constitution and the sources of all laws and values
including human rights standards. Therefore, the examination of the political system
and human rights from an Islamic perspective, based on mainstream interpretations of
Islamic texts, should provide a useful contribution to the thesis’s theoretical
framework. Mainstream interpretations mean, in this thesis, those interpretations by

classical or contemporary jurists and wulama, who generally observe in their
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interpretations established principles in the four major schools of thought in Sunni
Islam’ and usually oppose reformist, moderate interpretations based on contextual
understandings of the texts.

The Islamic ideal political system was developed on the experience of the
Prophet Muhammad and his four caliphs who succeeded the Prophet in leading the
Muslim community. The first four caliphs were elected through shura (consultation)
without being blood relatives to the Prophet. The Prophet and his companions were .
“overwhelmingly against privilege by descent, by birth, by status, by wealth, or even
by race, and insist that rank and honour are determined only by piety and merit in
Islam.””> Based on well-established principles of egalitarianism and consultation, one
might deduce that an Islamic political system could be a republic and should not be a
monarchy.76 Opposed to tribal thinking, the Islamic tenet is also strongly against
hereditary privileges of all kinds, including, in principle, the institution of monarchy.”’

Exploring the relationship between the ruler and the ruled (individuals and the
state) is central to any investigation of human rights. Due to the linkage between the
decision-making process in any political system and the protection of human rights,
one should note that the public affairs of the Muslim ummah (nation), according to
Islamic texts, should be arranged primarily through shura. Choosing the ruler must
take place through bay’ah (an oath of allegiance) by members of the public in the
Muslim ummah. As it is practically impossible for all Muslims to themselves perform
the bay’ah to the ruler, classical jurists approved a form of representation in which
some influential people (ahlul hali wal aqd) were bestowed a right to carry out the
bay’ah on behalf of the ummah.”® Although the Qur’an and Sunnah do not contain
comprehensive descriptions of ways of practicing power, Islamic texts have approved
a clear principle that individuals of Muslim ummah are the holders of authority of
public affairs. The ummah is the source of authority, and its individuals have rights to
choose the ruler and ‘duties’ to hold him to account on his deeds.” According to a
widely accepted notion in classical Sunni Islam, validly selecting a leader should take
place through a bay’ah to a specific caliph nominated by the Muslim ummah.
However, when the leadership is achieved by force, many jurists accept recognizing
such a status quo and giving a bay’ah to the victor in the interest of maintaining
stability,?® although the act of achieving power by force is universally condemned.?'
The controversial approval of the ruler’s authority, even if he obtains control by force
has practically marginalized the people’s role in public affairs and negatively affected
their political and civil rights; people are obligated to follow the ruler as long as he can

justify his rule on Islamic grounds. Nonetheless, the essence of bay’ah represents
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some sort of social contract and expression of popular will; Sunnis are generally
known for the consensus doctrine (ijjma), as they believe in the infallibility of the
community.

Islam, as a social and political system, puts paramount emphasis on the rule of
law, equality and social justice,®® which influences the protection of human rights. The
Qur’an and Sunnah primarily contain general ethical, social principles, and the
detailed instructions of the shari’ah took shape during the first three centuries of
Islamic history. Shari'ah itself is not homogenous; its interpretation and application
are influenced by various cultural, historical and sectarian differences. Therefore,
some Muslim thinkers call for critical evaluation of the shari'ah and for opening up the
door of ijtihad (an independent opinion using both reason and knowledge of Islamic
sources), which presents a source of new legal interpretations.®*

Despite the existence of arguments supportive of absolutism and hierarchy,
Islam also provides bases for liberty and equality. Conservative ulama believe that
democracy and constitutionalism contradict Islam, arguing that such notions involve
secularism and human legislative power whilst Islamic laws are unchangeable.®’
Nevertheless, some reformist ulama are in favour of the adoption of democracy and
constitutionalism, believing that there is no fatal conflict between political freedom
and the shari'ah.®® Based on the Islamic principle of the oneness of God (tawhid), the
absolute sovereignty of God makes any human hierarchy unworkable, as all humans
are identical before Allah.®” Moreover, as the term khilafah involves the connotations
of successor and representation and given the interpretation that every human being is
identified as a vice regent (caliph) of God on earth,®® advocates of Islamic democracy
argue that the political system of Islam should be based on participation and
representation that are rooted in Islamic tradition.?® This perspective has been also
affirmed by longstanding Islamic concepts of consultation (shura), consensus (ijma),
independent interpretive judgement (ijtihad) and differences (ikhtilaf), which have
been viewed as an effective basis for Islamic democracy and constitutionalism.
Another notion central to the liberal interpretation is the concept of public interest
(maslaha) rooted in the Islamic jurisprudence, suggesting a ruling system that best
serves the public good: “a system which may change over time and place...”.”
Although such an argument may not fit into a Western-defined democracy, it presents
the basis for a political system that is comparable to, and compatible with, the global
trends of contemporary political systems.

Islam, like other religions and cultures,91 contains various and broad

interpretations about its inherent ‘human rights’ norms. Until recent times, Muslim
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scholars had not dealt with human rights as a specific set of issues, but rather in the
context of various subjects: marital law, criminal law, economic law, moral standards
and other subjects.”” In the Arabic language, the idea of right and the concept of
obligation are a source of possible confusion. Rights (hugooq) and obligations
(wajibat) in Islamic teaching are reciprocal. The entitlements of an individual are
balanced by his/her obligations; an obligation upon one party is a right to the other.”
The Qur’an, for instance, refers to the duty of Muslims to provide basic necessities to
the poor as a right of the poor.**

It is clear that certain rights in Islam are articulated as obligations and duties of
individuals and not as rights of individuals in the traditional Western sense. According
to Islamic jurisprudence, duties or obligations are divided into two broad categories:
hugooq Allah (rights of Allah) and huqooq al-ibad (rights of people). Huqooq Allah
are the rights of, or obligations due to, Allah, which include various rituals of worship.
Hugqooq al-ibad are those rights of, or obligations due to, the people and other
creatures. There are two types of rights provided under huqooq al-ibad. The first are
legal enforceable rights, whereas the second type consists of those rights that are not
subject to direct enforcement by the state, which may be termed as moral rights.*

Thus, the crucial feature of human rights in Islam is that they form obligations
connected with Allah and obtain their validity from this link, as opposed to secular
liberal notions of human rights. Unlike Islam, the distinction between Caesar’s and
God’s in Christian thought allowed the existence and the development of natural
rights.” Consequently, the main divergence between Western and Islamic traditions is
the basis of human rights. Furthermore, human rights as universally understood are
largely compatible with the concepts of individualism and rights,97 whereas in Islam
the conception of rights is based on duties/obligations owed to Allah or to the
community. Another distinction between the two conceptions is that Islam seeks to
achieve respect for human rights primarily through calling upon individuals to respect
human rights and meet their obligations, linking the call with rewards or punishments
from Allah in the hereafter life, although that does not disqualify the possibility of
creating provisions of certain safeguards based on ethical and legal principles stated in
the Qur’an and Sunnah.

In addition to conceptual variations, there are specific differences between
mainstream interpretations of Islamic texts and international human rights, mainly
equality of men and women, changing one’s religion, non-Muslim citizens, capital and
corporal punishments and slavery.”® Because of such divergences, the presence of a

human rights discourse in Islam has been questioned. However, numerous Western
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scholars generally endorse the view that Islam reflects a strong concern for human
good and human dignity, whilst rejecting the existence of human rights in Islam
equivalent to those rights expressed in international human rights instruments.” As
was the case with premodern Christianity, Islamic laws, as traditionally and textually
interpreted, include elements incompatible with modern notions of human rights.
Nevertheless, accepting that Islamic texts contain the seeds for creating progressive
versions of Islamic human rights is a positive step towards gradually bringing human
rights in Islam closer to the internationally-recognized human rights standards.

Muslim scholars differ over whether the shari’ah is static, or dynamic and
receptive to notions such as human rights, demonstrating that the shari'ah is differently
interpreted and implying that it is a malleable concept susceptible to positive changes.
In contemporary studies on the subject, traditional conservative, neo-conservative and
reformist approaches have endorsed in principle the notion of universal human rights.
However, traditional conservatives tend to interpret textually human rights strictly
within the classic Islamic jurisprudence and make reservations to, or omit, rights
deemed to be against Islam,'® whereas some wlama endorsed the notions of

! Muslim

democracy and human rights, but still offered conservative opinions.'
reformers, however, advocate the legitimatization of the internationally-recognized
human rights through reinterpreting the shari'ah sources. They draw on contextual
interpretations of Islamic texts and emphasize the original meaning of the shari’ah as a
‘path’, rather than a detailed legal code, arguing that traditional ulama have overlooked
using the inherent dynamism and flexibility of the shari ‘ah, asserting that progress
appears to be the philosophy of the Qur ‘an.'%?

To gradually overcome variations and reduce the gap between international and
traditional Islamic human rights, some liberal Muslim reformers affirm the necessity to
promote reinterpreting Islamic texts and the recovery of ijtihad, employing contextual

analysis of the texts.!®

Also, the Islamic traditional principle of jalb al-maslaha wa
daf’a al-mafsadah (bringing interests and preventing potential negative impacts),
authorizes the ulama to issue fatwas and the ruler to initiate regulations in the public
interest in accordance with the surrounding circumstances.'®* The Muslims’ belief that
Islam is a suitable way of life regardless of time and place suggésts that Islamic legal
doctrine was intended to find its evolutionary course by applying the principle of
ijtihad to serve the public interests. Given that Islamic texts are susceptible to
interpretations, modern Muslim thinkers believe that the spirit of Islam does not

contradict modern human rights standards.'®
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There is a growing tendency among liberal and pragmatic Muslim scholars to
reinterpret the Islamic sources in ways that closely harmonize the shari’ah with
international human rights principles. It is widely believed that promoting human
rights by putting forward alternative interpretations of Islamic sources is more likely to
achieve a positive outcome than rejecting the shari ‘ah,'% bearing in mind that
substantial proportions of people in the Muslim world sympathize with trends that are
connected with the framework of Islam. Those people however may not regard the
shari’ah as static, but the ulama, who can reinterpret the Islamic sources, could
influence significantly people’s perspectives on such issues. For many Muslims,
linking contemporary human rights with Islamic sources empowers their meaning and
impact, “just as rooting the rights of the UDHR in the Bible gives them a special
meaning and force to Christians.”!"”’

The idea of absolute equal rights among individuals regardless of gender,
religion or social status is unknown to the traditional shari’‘ah. There are three groups

of people who are deemed to be inferior under certain provisions of the shari'ah: non-

Muslims, slaves and women. While the legal status of non-Muslims and slaves are

8

subject to change,'® women are the only group that must remain forever in its

established legal status as women.'?

Nevertheless, the spread of Western influence in
the Muslim world on the one hand and the malleable quality of Islamic texts and their
receptive nature to re-interpretation on the other, have begat significant changes and
developments to the three groups in various ways.'1°

In looking at the political system and human right from an Islamic perspective,
one should note that the situation in classical Islamic civilization (approximately from
the seventh to fifteen century) was better than elsewhere despite some inequalities
recognized by Islam. The argument that Islamic texts reflect a strong concern for
human good and human dignity does not mean the mainstream interpretation of human
rights in Islam is compatible with international human rights. It should be noted,
however, that Islam has been wrongly perceived in the West as a static phenomenon,
which is against modernity, democracy and human rights and is retrogressive. This
attitude has been boosted by different factors including the prevailing tendency among
traditional wlama to emphasize closing the door of interpretation (ijtihad) and a
reluctance to reform the shari'ah.!'' Also, human rights violations and injustices
happening in the Muslim world have uplifted such attitudes. However, the perception
of what constitutes Islamic norms varies widely, depending on one’s perception of

Islam, as seen, e.g., in the wide range of ideas among Muslims about democracy and

2

elections.!'? Therefore, Islam does not by itself generate despotism, violence and
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violations of human rights in the Muslim world; they are rather the result of endemic
political, social and traditional cultures. Despite theoretical differences and thorny
areas of conflict between Western and Islamic concepts, reinterpretation of the Islamic
texts could lessen the degree of incompatibility. Throughout history, cultures

generally evolve in the light of new experiences and needs, whilst changes usually

occur over a long time frame.

4- Political System and Human Rights: A Wahhabi Perspective:

The reform movement (da'wah)’’? of Muhammad Ibn Abdulwahhab (1703-
1791) was primarily concerned with the purity of the Islamic faith and the eradication
of popular practices that are inconsistent with the established rituals clearly defined in
the Islamic texts.'"* Muhammad Ibn Abdulwahhab focused on the Islamic principle
that there is only one God, and that God does not share his power with anyone. Thus,
popular practices, such as visiting shrines or recognizing power of an imam, are clearly
un-Islamic and strongly condemned in Wahhabi beliefs. From these unitarian and
purity principles, Wahhabis sometimes refer to themselves as ahl al-tawhid (the people
of oneness), but prefer to be called simply Muslims. They label their movement as
da’wahat Ash-Sheikh (the call of sheikh Ibn Abdulwahhab) or al-da'wah al-

salafiyah'*®

(the call for imitating the earliest generations of Muslims) while their
detractors referred to them as ‘Wahhabis’, which has pejorative and negative
connotations.''® Nevertheless, because the terms ‘Wahhabis’ and ‘Wahhabism’ are
commonly used in various literatures, in the works of Muslim and non-Muslim alike,
to identify the followers of Muhammad Ibn Abdulwahhab and his creed, both words
have been used throughout this thesis.

The significance of Wahhabism is not the idea of a unitary God because this
principle goes to the heart of Islam; it is rather enforcing a particular understanding of
this principle upon Muslim communities. In 1744, Muhammad Ibn Sa’ud and
Muhammad Ibn Abdulwahhab swore a traditional oath in which they promised to work
together to establish a state run according to Islamic principles as interpreted in
Wahhabism. Waging wars to eradicate ritual malpractices became sanctioned under
Wahhabism.

Wahhabis are known for their literal interpretation of what constitutes right
behaviour according to the Qur’an and Sunnah. Critics of Wahhabism describe its
interpretation as exclusivist, intolerant and bigoted; Wahhabism therefore has become

a synonym for any intolerant movements, whether within the Islamic faith or in any
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other faiths.'"”” Muhammad Ibn Abdulwahhab was greatly inspired by the work of a
Hanbali scholar, Ibn Taimiyah (1263-1328), whose perspectives are generally regarded
as strict and conservative.!'® Wahhabism has made the Hanbali School dominant in
the Arabian Peninsula, after a successful military movement based on the Saudi-
Wahhabi religio-political alliance. Following the Hanbali legal School,'” the
Wahhabi conservative ulama accept the authority of the Qur’an and Sunnah.
Nonetheless, despite the important principle in Hanbali thought which indicates that
things are assumed to be allowable unless first proved otherwise, Wahhabi ulama tend
to restrict re-interpretation of the Qur ’an and Sunnah in regard to issues clearly settled
by the early jurists, given Wahhabism’s emphasis on the revival of the Salafiyah creed,
which calls for imitating the earliest Muslims in every aspect of life."”® This makes
Wahhabi tenets rigorous and leaves little room for ijtihad. By inclining to minimize
re-interpretation, Wahhabism is at odds with the Muslim reformation movement of the
late nineteenth and twentieth centuries, in which reinterpretation of the Islamic sources
was sought in order to conform with standards existing in the West, most notably
standards relating to gender relations and participatory democracy. Whereas a wide
scope for re-interpretation remains for Wahhabi jurists in areas not decided by the
early jurists, many Saudi ulama tend to take conservative, culturally influenced
positions in relation to new issues.

According to Wahhabi perspectives, the ruler’s primary role is to ensure that
the Islamic community lives in conformity with the shari’ah. Based on an orthodox
Sunni tradition, Wahhabism emphasized the importance of respecting and supporting
the ruler, even if he is unjust and oppressive, as long as he does not reject Islam. In the
Wahhabi idea of the state, power is legitimate no matter how it may have been seized,

and obedience to whoever is in power is obligatory.'!

State-appointed ulama go
further in addressing this issue by depicting any criticism of the ruler as a sin that may
lead to anarchy, turmoil and revolt.!** Like most Islamic movements, the Wahhabi
instruction to obey the ruler, to respond to his call for war (jihad), and to pay him zakat
(Islamic tax) provided the conditions for state formation under Saudi leadership. Such
tradition has provided a theoretical basis for absolutism “whereby the seizure of power

is purported to be sanctioned by Allah and disobedience is almost equivalent to

heresy.”'*

The objective of the Wahhabi-Saudi state is to revive the ritual and conceptual
clarity of Islam, focusing on the elimination of ritual malpractices relating to the
oneness of Allah. In today’s Saudi Arabia, religion and the state still need each othef.
Religion, as interpreted by Wahhabis, needs the support of state power for its spread
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and maintenance, and the state is in need of religion to socially bolster its power.124
However, the influence of traditional Wahhabism, as opposed to mainstream Islam, in
running the Saudi state is evidently in decline. Unlike the previous Wahhabi-Saudi
jihadi state, military campaigns under the leadership of King Abdulaziz (1902-1953),
the founder of modern Saudi Arabia, were not aimed at spreading Wahhabism, despite
using Wahhabi slogans, but rather at re-establishing the Al-Sa’ud rule.

The transition from an expansionist, revolutionary Wahhabi movement that ran
the state, to an official Wahhabism controlled by the state, has weakened the role of
the ulama, as indicated briefly in chapter one. King Abdulaziz’s renunciation of the
title of imam to proclaim himself as King, the first ever in the Saudi dynasty, was a
sign of moving away from Islamic, Wahhabi leadership patterns. By abandoning the
Wahhabi religio-political title of imam, the Saudi rule has moved towards a more
official secularization at least in the title.!*> Nevertheless, Saudi rulers esteem their
Islamic credentials as custodians of the two mosques and they consider the support of
the ulama critical; consequently the ulama remain an important component of the
ruling class.

In today’s Saudi Arabia, it is incorrect to put all ulama and activists, in relation
to their views on the structure of the political system or on human rights, in one basket
as conservative, traditionalist or fundamentalist Wahhabis. They rather represent
views within a wide spectrum: from both the Sunni and Shiite traditions, inside and
outside the government, and traditionalists, fundamentalists, reformists and liberals.
Nevertheless, the majority of ulama are conservative traditionalists, and their views on
human rights are based on literal and textual understanding of the shari'ah sources.
The ulama within the official religious establishment are mostly conservatives not only
religiously but also socially and politically, and their interpretations of the shari’ah
sources have been in harmony with government views on all political questions and on
most social issues. In the name of preserving Islam and maintaining the security of the
state, the official ulama strongly opposed constitutionalism and some human rights,
particularly those rights related to women.'*® The ulama believe that Muslims do not
need international human rights since they already have the shari’ah; they do however
accept international human rights as long as those rights are not in conflict with the
shari’ah.'?’

Human rights trends in Saudi Arabia are not limited to those of the official
ulama. There are growing opinions expressed by Saudi activists who advocate
reformist views on politics and human rights. These groups mostly adopt an Islamic

framework for reform and, directly or indirectly, criticize some official policies and
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128 While members of these

social practices including those related to human rights.
groups seemingly have many things in common, particularly their reference to Islam
and the need for reform, they stand between sharply opposed positions within the
Islamic spectrum, from conservatives and reformists to modermists.'?® In recent years,
there are indications that reformist voices are gaining greater acceptance by many
segments in society, as argued in chapter four. Finally, there is a growing trend in
which secular and liberal views on human, particularly women’s, rights are
expressed."”® The majority of this group work in the media, universities and high
public positions and are typically highly educated ‘Westernized’ people. Their
positions and qualifications give them the potential to influence and reshape the
current understanding of politics and human rights.

Wahhabism’s interpretations of the Qur’an and Sunnah have been influenced
by the surrounding political and social environment. Local traditions regulate the
behaviour of individuals and of society as a whole. In the heart of the Arabian
Peninsula where Wahhabism originated, familial obligations and social traditions have
been influential, affecting perspectives on issues like the political system’s structure
and human rights norms. Wahhabism has sanctioned several traditional practices
related to the hegemony of dynasties and patriarchies in society, as will be discussed

later in chapters four and seven.

5- Universality of Human Rights: A Saudi Perspective:

Saudi Arabia was among participant states that drafted the UDHR, a
fundamental step in universalizing human rights at the official level. When the UDHR
was under discussion, Saudi Arabia’s representative to the UN made several
statements and comments, opposing elements of the UDHR. He objected mainly to
the ideas of religious liberty and of absolute gender equality, as will be detailed later in
chapter six. While his views were contradictory to what are known as universal
human rights, they were seen as consistent with mainstream interpretations of Islamic
texts.”!  More precisely, Saudi Arabia’s position concerning the UDHR was largely
derived from conservative and traditional tendencies within Wahhabism, rather than
from collective, reformist frameworks based on Islamic sources. Saudi Arabia was not
joined by any Islamic governments when it abstained during the voting on the UDHR
in 1948," but that does not disqualify some elements of conflict between the UDHR
and Islam, as noted earlier. Despite its abstention, Saudi Arabia has not made any

formal declaration of objection to the UDHR.'*® On the contrary, Saudi Arabia
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supported the adoption of the principal international human rights conventions with the
exception of its abstention on the CEDAW voting, as explained in chapter six.

Saudi Arabia has been participating in and cooperating with the existing
mechanisms of the UN human rights system. It has endorsed the universality of
human rights in general terms, whilst calling into question the universality of some of
the declared human rights standards. On several occasions, Saudi Arabia expressed its
acceptance of international human rights norms as long as they did not go against its
interpretations of the shari'ah.'** The central argument made by countries like Saudi
Arabia is that rights, such as freedom of expression and association or the right to
political participation, make little sense provided that most citizens are comfortable
with the existing domestic structures. King Fahad (1982-2005) once declared that the
democratic system that is predominant in the world is not appropriate for the peoples

who live in this region and free elections are not in keeping with the structure of

Islam.!*

In the 1990s, Saudi Arabia ratified four major human rights conventions.
Unlike the UDHR, conventions create legally binding law on the ratifying states.
However, Saudi Arabia legally limited the effect of these conventions through
reservations, thereby precluding its compliance with certain provisions, particularly
those contrary to its interpretations of the shari‘ah. By becoming part of the
international legally binding arrangements, Saudi Arabia officially has moved a step
further in recognizing the universality of human rights.

Because of its central importance to the legitimacy of the Saudi state, Saudi
officials typically reaffirm adherence to the shari’ah and maintain that human rights in
Islam are universal by nature.'*® Yet successful human rights protection, Saudi Arabia
argues, should be based on relativity in application of human rights norms, “taking into
consideration differences in the natures of societies, their customs, traditions and
beliefs.”"*” Universality of human rights, for the Saudi government, can be enriched
- through regional declarations and agreements. The 1990 Cairo Declaration on Human
Rights in Islam is seen as supplementary and supportive of the international endeavour
in the field of human rights.'*

Unlike the Cairo Declaration which was essentially based on Islam, the revised
Arab Charter on Human Rights, adopted by the Arab League states in May 2004, has
referred to international standards as enshrined in the UN human rights documents.'*’
However the Arab Charter is affected by conservative orientations, particularly in its
provisions concerning women. Similarly to the Cairo declaration, the Arab Charter

has missed some rights and freedoms which are recognized internationally. Also, there
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are some provisions in the Charter which are not in harmony with international
standards, although many rights contained in the two documents are mostly consistent
with universal human rights.'*® Saudi Arabia has signed the Charter, while a few Arab
countries have ratified it."*'

Saudi Arabia generally endorsed, particularly at the UN forums, the
international human rights efforts and mechanisms and confirmed its keen interest and
commitment to the cause of human rights but, despite declaring that it would protect
the human rights of its citizens in accordance with the shari ‘ah,'* it has avoided
clarifying precisely what Islamic human rights are. As seen in the variations of
positions across the range of both ulama and governments in the Muslim world and in
the wide range of perspectives of Saudi ulama and activists, one can clearly affirm that
there is no single and definitive interpretation of Islamic human rights principles. With
such differences, Saudi Arabia’s vague position on the universality of the
internationally-recognized human rights may reflect its long vision, as the shari’ah
remains malleable to accommodate further norms.

In Saudi Arabia, there is an overlap between religious values and traditional
norms, as distinguished in the next chapter. The issue of legal entitlement of human
rights as universally understood is a recent phenomenon in the Kingdom. Both the
people and the government view Islam and local traditions as determinants of human
rights standards. Under such circumstances, Saudi Arabia remains skeptical about the
universality of human rights, because universal human rights standards contain
elements that contradict both Islamic and traditional values as perceived in the

Kingdom.

Conclusion:

There is a general consensus that certain human rights concepts have a
universal validity. In the contemporary world, many principles of human rights have
formally, verbally and conceptually gained international recognition and a near-
universal consensus, in spite of disagreement on some human rights issues, such as
their ideological basis, the individual versus community, rights versus duties or the
interpretation of the content of each right. Given the argument that the roots for
respecting and protecting human dignity have existed in various cultures and with the
fact that member-states of the UN have officially endorsed international human rights
standards, cultural relativity appears to be insignificant at the conceptual level,

particularly in relation to basic human rights. People from different cultures are likely
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to accept the argument that human rights in the first place aims at protecting integrity
rights and providing basic human needs; these rights thus have a striking cross-cultural
consensus. While acknowledging that human rights are universal, indivisible and
interrelated, this chapter argues that emphasizing a minimalist approach to
universality, which focuses on protecting and empowering human agency, provides
useful instruments in the construction of a universal culture of human rights.

Cultural relativity is part of the world of reality, which explains the gap
between theory and practice, even among countries of similar culture. The variations
in observing universal human rights norms existed not only in Islamic and developing
countries but also in the West. Differences are noticeable in the application of some
human rights between American and European societies, as seen, for instance, in the
limits of the freedom of expression. Culture itself however may not be always an
essential factor in determining the course of human rights. Other factors in the
political and social environment can be identified; among them is the desire of holders
of power in authoritarian and/or patriarchal societies to maintain their dominance,
utilizing, inter alia, cultural and religious arguments.

The mainstream interpretations of Islamic texts are inconsistent with some
aspects of universal human rights. Those interpretations however are impacted by the
surrounding environments; various cultural, traditional and sectarian differences have
influenced interpretations of Islamic texts, as seen in the considerable variations
among Muslim countries and ulama in their positions towards human rights issues.
While Islamic texts, according to mainstream interpretations, recognize some norms
that are incompatible with the internationally-recognized human rights, this chapter
argues that the nature of Islamic texts allows a process of reinterpretation by which the
degree of incompatibility could be lessened, given the linkage between interpretation
and the surrounding environment. As argued earlier, cultural and religious values are
not immune from change, notably if change is precipitated by contact with other
cultures. The spread of global phenomena, including modernization, communication
and information technologies and transnational human rights movements, have
resulted in unprecedented wide scale increases in cultural exchange, which indicate the
dynamic nature of culture.

In Saudi Arabia, practices of human rights are mainly guided by a mixture of
traditional values and religious interpretations, despite some developments towards
internationally-recognized human rights standards. The society has been influenced by
the increasingly-open environment, which explains the various orientations in, and the

growing debate on, human and women’s rights and suggests that traditional and
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religious values are undergoing a process of change. Such a proposition leads to the
question of what are the factors affecting human rights in the Kingdom and their
developments. For the purpose of examining the influence of the UN human rights
system in the development of human rights in Saudi Arabia, the next two chapters
explore major internal and external factors that influence human rights in Saudi

Arabia, whereas Saudi Arabia’s response to influence from the UN human rights

system is dealt with in a separate chapter.
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CHAPTER FOUR

INTERNAL FACTORS AFFECTING HUMAN RIGHTS IN SAUDI
ARABIA

Introduction:

State compliance with international human rights standards, as promoted by the
UN human rights system, varies from one country to another. Domestic characteristics of
states constitute conditioning variables that determine the extent of international human
rights influences on state behaviour. It is, therefore, essential to investigate major
endogenous and exogenous dimensions affecting developments of human rights in Saudi
Arabia and its adherence to international human rights norms. At first glance, it might
seem that domestic factors matter more than international factors in determining state
compliance with internationally-recognized human rights norms, but this conventional,
general assumption will be examined in the case of Saudi Arabia throughout this thesis. *

The central question in this chapter focuses on the extent to which developments in
- human rights, particularly women’s rights, in Saudi Arabia can be related to internal
factors. This thesis accepts the argument that internal and external factors affecting social
phenomenon such as human rights always overlap to such an extent that it is difficult to

separate them in practice. In other words, the extent of influence of a particular form of

external pressure depends on certain internal circumstances. Therefore, evaluating -

accurately the influence of external factors (in the next chapter) is not an easy task without
understanding domestic realities and circumstances. While attempting to focus on the
- domestic factors alone, this chapter also serves as a preface for the next two chapters
which will discuss the external factors.

In this chapter, four broad domestic factors are identified. The first is domestic
structure, referring to the dominant institutions in the state and society, which comprises
mainly, at the governmental level, the Royal Diwan' (council), the Council of Ministers,
Majlis Al-Shura, the Council of Senior Ulama and the legal system. At the social, civil
level, the discussion includes the institutions of civil society and the means available to
the Saudi people to influence laws and policies related to human rights. The second factor

examined is the degree of compatibility or congruence between international human rights
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norms and the widespread domestic beliefs and values of Saudis. In considering this
factor, various changes and developments that affect Saudi beliefs and traditions are
presented, including the role of education and the exposure to foreign ideas and cultures
by foreigners, the media and the Internet.

Thirdly, the chapter looks at the role of major political crises and events. Crises
are mostly associated with both the rise of opposition voices and the state’s adoption of
new policies, which eventually affect, positively or negatively, human rights. Crises often
lead to the creation of political climates in which change and reform are likely to take
place and be accepted. In Saudi Arabia, a few crises occurring during the last five decades
motivated the government to adopt new policies and reforms, or at least to promise to
make reform. Although the crises discussed combine domestic, regional and international
elements, the focus is on their domestic dimensions and influence on human rights. This
section examines: the crisis of internal power struggle combined with external threat in the
1960s; the siege of the Grand Mosque of Makkah in 1979; the Gulf War Crisis in 1990;
and the 11 September attacks ‘and the war on terrorism within and outside the Kingdom.

Public opinion in Saudi Arabia constitutes a growing factor within the domestic
domain of influence. The fourth section therefore examines the relationship and
interaction between public opinion and the recent changes in policies related to women’s
rights, given that the rights and the status of Saudi women are of central importance to the
thesis. How Saudi Arabia has responded to influences arising from its interaction with the
UN human rights system and from becoming part of the-international legal arrangements
is, to an extent, related to how the Saudi people perceive human rights norms and to their
views on factors affecting changes in those norms. Accordingly, this section also explores
through an opinion survey on how the Saudi people perceive human rights and their views
about factors. affecting the growing calls to increase the role of women in public life and

adopting policies that aim at protecting and promoting women’s rights.

1- Domestic Structure:

The effects of various forms of international influences depend, to an extent, on
state’s domestic structures.”> Major political institutions of the state, the nature of civil
society and the ways in which state and society are linked and how they interact are

essential components of domestic structure,® which will be explored here.
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In Saudi Arabia, the current domestic structure of the state is linked to Islamic,
Wahhabi perspectives, which were discussed earlier, and to the traditions and customs of
the Saudi people. The central institution of the state is the monarchy, and the monarch is
both the chief of state and the head of government. The Basic Law of Governance
adopted in 1992* declared that Saudi Arabia is a monarchy ruled by sons and grandsons of
King Abdulaziz and that the Qur’an and the Sunnah are the country’s Constitution.” Prior
to the development of huge oil revenue, legitimacy of the Saudi state was only derived
from Islam and the enforcement of the shari’ah. The current Saudi political system is to a
large extent the one shaped by King Faisal (1964-1975), where the King enjoys
unqualified power, but where the support of the ulama is essential in upholding the
legitimacy of the King’s rule. Although the King’s powers are still theoretically limited
within the bounds of the shari’ah, the monarch’s position has grown stronger compared to
the ulama since the foundation of the modern Saudi state, as explained later. The increase
of power in the hands of a few people in the state and the decrease in the ulama’s
authority have affected the process of formulating laws and policies, including those
concerning human rights.

In the process of decision-making, the two primary executive offices of the
monarchy currently are the Royal Diwan of the King and the Diwan of the Crown Prince,
and both have principal advisors in different fields. Laws and decisions by the
government must be approvéd by Royal decrees normally after discussion with close
advisors in the Diwans and/or in the Council of Ministers. In both Diwans, the King and
the Crown Prince hold regular majlises (public audience) in which citizens are provided
with an opportunity to make personal appeals for redress of grievances or for assistance in
private matters. Explaining complaints and presenting written petitions6 are well-
. established customary pracﬁceé. As prescribed by law, all citizens and non-citizens have
access to the two main majlises or others that are held by other princes and top officials.”
This form of freedom of expression, common in tribal environments, is widely publicized
by the government, despite its deficiencies in range (as essentially oriented to private -
matters) and in numbers as only limited numbers of people can be accommodated. In
addition to emphasizing the image of members of the royal family as problem solvers, this
form of ‘desert democracy’ provides in most cases a beneficial means for the victims of

human rights abuses to gain justice.
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In comparing the Saudi political system to other systems, the Council of Ministers
could be regarded as the formal executive branch of government. It functions as a
regulatory authority, and resolutions by the Council must be ratified by royal decree in
order to become laws.® Since its establishment in 1953, the Council, appointed and
responsible to the King, has advised on the formulation of general policy and directed the
activities of the growing bureaucracy. In 1993, King Fahad announced reforms regarding
the Council, including term limitations of four years and regulations to prohibit conflict of
interest for ministers and other high-level officials.” However, the Council still has no
power separate from the King who must approve all its decisions, in his capacity as prime
minister. Although the.real power remains in the hands of the royal family, the
government has managed to use capable technocrats at various levels who have an
influence in the decision-making process. While the Council is the formal body for
decision-making, purposeful debate of decisions is restrained, given the authority of the
King and other influential princes. Major decisions of the Council are usually decided by
the King typically after discussion with some advisors, in private or informal session at
the Royal Diwan.'®

As noted in chapter one, Majlis Al-Shura represents a formalization and
institutionalization of the Islamic, traditional system of consultation."’ In addition to the
gradual expansion of its membership from 60 in 1992 to 150 members in 2005, the powers
vested in Majlis Al-Shura have also gradually expanded and its methods of conduct have
progressively diversified. In early 2002, women started to participate in the Majlis as
consultants, and by November 2003 the Majlis’s recorded sessions were televised.”> In
December 2003, the Majlis was provided with new powers including proposing new laws
or amendments without seeking permission from the King."> Some ministers addressed
Majlis Al-Shura-and provided responses to questions posed by its members,-in an attempt
to illustrate the Majlis’s investigative role. While Majlis Al-Shura is still seen by critics as
a toothless institution, others may regard it as a step towards greater participation in
decision-making. However, the nature of the appointment of the members provides the
government with considerable influence on the Majlis performance. The continued
absence of independence and the lack of its genuine supervisory powers have also allowed
the government to maintain power beyond public accountability, which has negative

effects on the protection of people’s rights.
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Compared to other influential groups, the official and unofficial ulama generally
have considerable influence over state policies and constitute integral parts of the
domestic structures. The ulama used to perform important roles, as an ‘interest group’
operating as a part of civil society. However, the growth of modern state structures taking
place since the early 1960s has weakened their role. The senior ulama do not operate
independently anymore but in the framework of state-controlled and funded institutions. .
In most cases, the ulama collaborate with the state and often play the role of defending, or
silently accepting, government policies. Beside their influence on the executive and
legislative branches, the ulama have considerable power in the judiciary and the legal
system in general. Looking at the structure and nature of the judicial system provides
useful information about the means available for protecting and promoting human rights
in Saudi Arabia. The Council of Senior Ulama, the Supreme Council of the Judiciary, the
Board of Grievances and the Ministry of Justice collectively form the judicial branch of
government. However, each institution has its own functions and formation.

As noted earlier, the sources of the legal system are in the country’s Constitution,
which are the Qur’an and the Sunnah. Despite the fact that these two theoretically form
the umbrella for the legitimacy of all laws that are passed, traditional customs and values
influence the way in which Islamic texts are being interpreted, as discussed earlier in
chapter three. The legal system is founded on the books of Islamic jurisprudence based -
largely on the Hanbali Schobl, although judges have an absolute freedom to conclude
their judgments based on ijtihad. Shari’ah courts exercise jurisdiction over all criminal or
civil cases that have not been expressly assigned to other tribunals. As prescribed by law,
various levels and bodies within the judiciary enjoy in practice a reasonable degree of -
independence, which is important for the protection of human rights.

Equally essential to hun;lan rights is the process of initiating laws applied within
the judicial system. Laws in Saudi Arabia consist of two parts: the shari’ah rules; and
régulations (anzimah)."* The legal system of the Kingdom is generally based on the
shari’ah, although several modern codes have been introduced to regulate the functions of
modern society and deemed to be compatible with the shari’ah. Disputes in areas such as
commerce, labour, customé, taxes and banking are held before specialized legal
commissions or tribunals, which are formed outside the Ministry of Justice and are
administratively independent from it, including the Board of Grievances and the labour

and commercial tribunals, as indicated in chapter one. In addition, as a way for seeking
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justice, access to high officials and the right to present directly petitions are well-
established Saudi traditions.

Despite the existence of several judicial institutions and the clearly prescribed
independence of the judiciary, the legal system in the Kingdom is frequently targeted by
human rights activists for the lack of protection for individuals against unfair trials. With
the exception of cases concerning influential individuals or political activities, judges have
a reasonable level of independence in cases where ordinary persons are charged with
typical criminal acts. As noted in chapter one, the three laws of 2002 revising judicial and
securities practices were meant to develop greater transparency in the administration of
justice and the maintenance of due-process rights.

Domestic structures in the Kingdom are not clear regarding the notions of
separation of powers or the provision of checks and balances among branches of the
government. Saudi structures are largely shaped by social norms in which the society
values highly privacy, patron-client relations and the tradition of informal, personal links.
Accordingly, the monarchy, as a fundamental feature in the political structure, is
characterized by personal favouritism and patronage relations. Informal and non-
institutional processes of discussion and consensus-building remain important elements of
the political structure, although attempts have already been made to institutionalize this
process through the establishment of institutions and the passage of laws. While such -
political developments can be seen as gradual trends towards a more open political
system, the Kingdom has not yet allowed all social interest groups to operate freely.

The numbers of organized and semi-independent ‘interest groups’ have been on
the rise. As they are regarded as forerunners of a civil society in the Kingdom," those -
interest or pressure groups work to advance their interests and to protect their rights
through attempts to influence governmental policies.  ‘With the exception of traditional
means, civil society does not have the opportunity toinfluence institutionally the
government’s decisions. However, the government traditionally takes public opinion into
consideration on important issues through wide networks of informal information
gathering on “any societal item that may have political connotation.”*®

Merchant communities, as an interest group, have formed well-structured
chambers of commerce and are able to have an impact on commercial policies. Moving
beyond traditional links based on tribal or regional identities, chambers of commerce have

allowed common interests to develop among their members. The Council of Saudi
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Chambers of Commerce and Industry is an important umbrella organization that helps to
mediate between Saudi society, particularly businessmen, and the state.

Following the 2000 announcement to allow the establishment of national human
rights NGO, the NHRA was formed in March 2004, consisting of 31 male and 10 female
members. The NHRA supposedly upholds the basic rights guaranteed to the citizens by
the shari’ah and other regulations. It includes a special panel to monitor violations of
women’s rights and redress injustices inflicted on women. As reported, the NHRA issues
periodical reports on the situation of human rights in Saudi Arabia and works towards
implementing international human rights conventions ratified by Saudi Arabia."
Dismissing doubts on the NHRA’s independence, the Council of Ministers issued a
statement ensuring the independence of the NHRA with authority to deal with all matters
related to human rights.'® Despite the close association of its members with the
government,'” NHRA was given a margin of freedom to observe the conduct of some
governmental agencies and to comment on some problems related to human rights.

Welfare organizations and charitable institutions form interest groups that are
Islamically motivated. These groups mainly seek, through continued contacts with the
state, to provide services for segments of the public and to strengthen conservative beliefs
and traditional values. Furthermore, the number of scientific and professional societies
has increased recently; they operate semi-independently to serve the scientific and
professional interests of those groups. More importantly, other civil organizations were
allowed in recent years to operate in fields connected with public policies and human
rights, including the Saudi Journalists Association (SJA), the NHRA and labour
committees in large companies. Declared to be independent, it remains to be seen to what
extent such organizations will influence the process of decision-making, although they are
‘highly likely to function as advisory bodies in their fields, rather than pressure groups in a
democratic sense. While such bodies could be regarded as seeds that have the potential of
a functioning civil society, it is premature to conclude that civil society organizations have
already operated freely or achieved great influences on policy-making. The nature of the
Saudi political system dictates bringing the organizations of civil society under control, as
they have the potential, when they operate freely, to challenge the government.

In summary, in the light of existing structures of various branches, rights of
citizens are shaped by tribal and traditional political cultures promoted by different circles

in the state and society. The current domestic structures, even with the afore-mentioned
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reformist steps, reflect moves towards formal institutionalization and development of an
old process of consultation and tribal leadership, rather than the introduction of a genuine
process of democratization, although these steps could be seen as seeds for prospective
political pluralism in the long run. The links between the state institutions and the society
indicate limitations of influence of the latter on the former. Accordingly, there is little
reason to believe that developments of human rights, particularly women’s rights, in the
Kingdom are correlated merely to developments in the domestic structure of the Saudi
political system. This conclusion evidently tends to support the view that domestic factors
alone, let alone one factor, do not convincingly explain developments towards human
rights in Saudi Arabia.

Resistance to major reforms in the state institutions is based to some extent on the
fragility of the political structure. Cautious reforms are caused by fear that reform may
lead to dissolution, similar to what happened in the Soviet Union.?® For the government,
any loosening of authority would accelerate the Kingdom’s fissionable tendencies.”' Due
to the high security concerns, all state institutions are designed to ensure stability and to
give priority to security over all other issues including the maintenance of human rights.
While the issue of women’s rights may appear as a social and cultural matter that is
unrelated to the Stability or security of the state, its relations to the dominant traditionalist
views among conservative Saudis gives the issue of women a political dimension. As

promoting women’s rights and a culture of tolerance in the Kingdom became a political

goal to dismantle fundamentalist trends, security concerns of the state have intersected

with the promotion of particular human rights.

2- Cultural Congruence:

As indicated in the theoretical framework, promoting human rights norms is likely -

to have more impact at the domestic level if the domestic social understandings fit those
norms. In other words, the level of international impact depends on the level of domestic
‘normative fit’.?> While international human rights norms are not closely compatible with
the Islamic beliefs and traditional Arabic values prevailing in Saudi society, there have
been growing signs that suggest that Saudi society is undergoing a process of socio-

cultural transformation.

-
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In addition to the paramount role of Islam, Arabic traditions and tribal customs
play an essential part of Saudi political and social life, in which blood relationships are so
important. Prior to the time when Saudi Arabia was the recipient of huge oil revenues, life
in the Kingdom was hard and society revolved around the tribe or the community, work
and the mosque. Few Saudis then had knowledge of the outside world. However,
although the Saudi culture is still overwhelmingly Islamic and traditional, the process of
urbanization and modernization and the introduction of education have affected Saudi
society. Modernity, which has emerged over centuries in Europe, has existed in the
Kingdom for only few decades. Saudi Arabia has witnessed an internationally
unprecedented pace of change in the physical and intellectual environments, leading to
economic, social and political upheavals that necessitate reforms. Presently, the Kingdom
is highly urbanized with 79.7 percent of its people living in urban areas.” Physical and
non-physical changes surrounding Saudi society naturally lead to changes, albeit limited
so far, in their values and traditions. Change is also likely to beget more change, but the
question remains whether this change has moved Saudi culture closer to compatibility
with the international human rights values.

Education has been a major vehicle for the transmission of new values into Saudi
society. The availability of a variety of educational choices and curriculum changes
aiming to achieve compatibility with local and international demands have substantially
increased the potential for more influences on socio-cultural values. One of the major
objectives of education in the Kingdom is to deal with technological changes and rapid
developments in social and economic fields. In the last four decades, the literacy rate for
Saudi males and females has risen dramatically. In 1970, the literacy rate was 15 percent
for men and 2 percent for women.24 In recent statistics, the illiteracy rate in the year 2003
is 16.9 percent (7.77% for male-and 25.68 for female).”> This sharp drop in the illiteracy
rate would normally lead to the unsettling of taken-for-granted ideas that existed in an
illiterate society.

Although the educational systerh has generally reflected conservative trends and is
never fully separated from its Islamic roots, hundreds of thousands of Saudi students have
studied abroad, mostly in Western universities, bringing with them new ideas and different
values.® It is widely acknowledged that the education which will lead to employment
prospects involves knowledge of English. The ability to speak fluent English has become

a sign of privilege, not only economically but also socially. It is commonly argued that
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learning languages is not a matter of mastering vocabularies and grammatical structures
only, but also involves getting to know the culture of the language. In addition, many
non-Saudi nationals participated, as teachers coming mainly from Arab countries, in
educating Saudi citizens. Since the establishment of modern educational institutions, after
the Ministry of Education was set up in 1954, foreigners mainly from Egypt and Jordan
have taught different subjects in public schools and universities, including religious topics.
Therefore, education has played a role in importing new ideas into society through
studying abroad, learning foreign languages, or being taught by non-Saudi teachers.

The Saudi society is heavily exposed to foreign cultures by numerous means, but
especially by face-to-face contacts. Because travelling abroad is an option available to the
majority of Saudis, it is perhaps hard to find a Saudi under the age of 45 who never travels
abroad, whether for study, business, tourism or even seeking medical treatment. For
example, more than a million Saudis have lived or studied in the US alone.”” While closer
contacts with other cultures may reinforce the national identity and strengthen one’s
feelings of his/her own culture,28 the influences absorbed while travelling abroad can not
be underestimated in their affect on people’s views in many material and non-material
aspects. Travelling abroad usually, but not necessarily, promotes pragmatic perspectives
and increases tolerance of other cultures.

Saudis also are accustomed to seeing and interacting with people from all over the
world in their own country; more than a quarter of the population of Saudi Arabia are
foreigners. According to the 2004 statistics, there are more than six million foreign
residents, constituting more than 27 percent of the population.” The greatest number of -
foreigners comes from Asian countries as well as Arabic-speaking countries, in addition to
hundreds of thousands of Westerners. Furthermore, there are about three million
foreigners®® who work in domestic jobs such as maids, drivers and servants. In Saudi
homes, servants and maids are given, in most cases, exclusive responsibility for raising
children. The new Saudi generation therefore is subjected to the influence of foreign
maids who have some of the responsibility of raising this generation and potentially of
injecting it with new ideas. .

Among the most important aspects effecting change in cultural values in today’s
world of globalization and modernization is the revolution in information technologies,
particularly the Internet and satellite television channels. Both technologies have provided

peoples in closed, conservative, societies with great opportunities to expand their
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knowledge about themselves and about others. Equally, they both pose threats and
challenges to authoritarian governments and to conservative, traditional customs. In Saudi
Arabia, access to satellite television is available to most people, providing viewers with
hundreds of free-to-air television channels. In spite of many religious fatwas prohibiting
the use of satellite dishes and the 1994 royal edict banning their sale, according to some
estimates about 90 percent of Saudi Arabia’s households have satellite receivers.”!

The growth in installation of satellite dishes in the Kingdom occurred in the early
1990s, whereas Internet access to the Saudi public began in early 1999. For the Internet,
the Saudi government realized its importance for the process of modernization and its
benefits for the economy. Nevertheless, in granting the Saudi public unrestricted access to
the Internet, the implications of its influence on social values and political trends created
concerns for the government. Therefore, the government adopted various measures for
controlling access to the Internet, including the creation of a centralized Internet unit by
which all traffic was routed through one main proxy which facilitated the blocking and
filtering of undesirable sites. However, given the decentralized nature of the Internet,
Saudis go around the official proxy and the blocking and monitoring mechanisms by
following a few simple technical steps.>? )

According to some sources, the estimated number of Internet users in Saudi Arabia
has jumped from 200,000 in 2000 to more than 2.5 million users in mid 2005. 69 percent -
of users are between 16-35 yéars old and more than 60 percent of the total users are
female.>® This increasing demand, especially among Saudi youths, to obtain access to the
Internet would lead to widening the impact of the Internet on domestic values and to
creating a new culture that has the potential to change the current understanding, among -
other things, of human rights standards. More than 50 percent of the Saudi population is
below the age of 20, and only 17.2 percent are above the age of 40.>* The new generation
is increasingly influenced by various internal and external factors, including new
information technologies, satellite television and the Internet. Internet experiences among
young Saudis have the potential to broaden their knowledge and stimulate their critical -
thinking, which is regarded as an essential pre-requisite for the process of changing
norms. The Internet has beeﬁ playing a role in changing perceptions about values and
beliefs, particularly norms relating to the rights and the status of Saudi women, as more

than 60 percent of Internet users are females.>
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In looking at viewers’ participation in programs aired by Arabic satellite channels
and at writers and browsers visiting Internet forums (montadayat) and chat rooms, it is
noticeable that most of the participants come from Saudi Arabia. With such beyond-
censorship technologies, Saudis have become accustomed to view, and freely interact
with, debate about various political, economic and socio-religious questions. However,
the main use of both vehicles of globalization (the Internet and satellite television) by
Saudis is not the engagement of discussion about political or social issues, but
entertainment and dating.’ 6

Technologies available to Saudis therefore contribute to the breaking down of
barriers in Saudi society and to accelerating the process of cultural transformation from a
purely traditional, tribal life into a modernized, sophisticated society. The result is that
traditional economic, political and religious behavioural standards have come under
increasing pressure within the Kingdom, causing new social trends which accept or
positively welcome change, development or reform of some pre-existing social and
political standards.”’

Saudi Arabia- has maintained that its policies are intended to modernize and
develop the county while preserving its traditions and values. It is politically expedient to
stress that the modernization process could occur without changing the traditional value
system of the society. However, some Saudi human rights activists have criticized trends
that emphasize particularities of the Saudi people, arguing that such emphasis has

38

deepened people’s ignorance of their human rights.”™ Such activists also argued that

violations of human rights, such as torture, arbitrary arrest or confiscation of passports,

deserve condemnation by the standards of every culture and religion.39

This. emerging
trend among segments of Saudi intellectuals could contribute to decreasing differences
between international and local perspectives in relation to human rights.

Being exposed to various types of cultural effects, Saudi youth has different ideas,
values and attitudes than their parents. The gap between the generations is easily
noticeable and probably widening, despite the existence of fundamentalist trends among
* some in society. However, even among the most ardent reformists, there is virtually no
declared desire to abandon Islamic beliefs and values, but there is a growing debate on
what Islamic values are. Saudis are now questioning whether some practices pertaining to

women are based on Islamic teachings or traditional and tribal values, as explained in

chapter seven. As a result of educational and economic changes as well as exposure to
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wider cultural perspectives, frustration at constraints placed. on females by the
patriarchally dominated society is increasing.*’

Political developments may take the direction of revolution, as previously seen in
several political systems around the world. Accordingly, political structure can be subject
to change in short periods of time, whereas evolutionary changes in traditions and customs
usually occur over longer periods of time. Domestic, cultural factors thus play a role both
in preserving traditions and values and accelerating the pace of their change. In the case
of Saudi Arabia, influences of, and changes caused by, urbanization, development,
education, exposure to foreign cultures and new communication technologies have already
had consequences, especially on traditional notions that are not explicitly prescribed in the
Islamic sources. For example, some social structures and relations have changed in the
last few decades. Traditional family structures have transformed from an extended family
living in one house to a nuclear family unit, and the autonomy of the individual has
increased. Some acts, previously considered socially shameful, have been redefined in
urbanized segments of society, such as the limits of women’s veiling, their interaction
with mien and their role in public life.* Eventually, there is a high likelihood of these
factors having an even more profound impact on Saudi traditions and customs. However,
it is risky to conclude that traditional notions, beliefs and values have already changed to
the extent in which near, let alone complete, congruency between international norms and

domestic values already exists. Nevertheless, exposure to foreign cultural influences is

evidently on the rise despite some resistance, giving potential to encourage genuine .

reforms in the long term.
3- The Effects of Crises:

Crises often beget a state’s adoption of new policies. In a time of crisis, states
undertake measures which may affect human rights, positively or negatively. More -
importantly, crises are associated with fuelling opposition groups and individuals with
courage to pressure governments for change and reform. While security concerns in the
time of crises could lead to a deterioration in fundamental freedoms and expand and
justify oppression, crises can be used as vehicles to forge a broader consensus to press
governments for reform. In this section, identifying major political crises and events that

have occurred in the Kingdom, along with the historical circumstances associated with
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them, would contribute to an understanding of developments and changes in human rights
in Saudi Arabia.

Because of the importance of Saudi Arabia to the stability of the Gulf region and
to the world economy, any crisis in the Kingdom is likely to have regional and
international impact. The crises/events discussed below thus are not entirely domestic.
However, the focus is on the domestic dimensions of the crises, attempting to evaluate the
significance of these events on measures, reforms or demands for changes that were
associated with such crises.

In the last fifty years, Saudi Arabia has gone through four major crises in which
the government had to take action that, directly or indirectly, affected the situation of
human rights. As a consequence of these crises, there have been various vague promises
of reform, but the government has fulfilled only those promises that gained popular
momentum. Government policies initiated in response to political crises/events are not
necessarily welcome by the public or democratically desirable, as they usually centre on
the state’s survival in the first place. The clash between the secularizing influences of
modernization and therejection of secular trends by Islamists in Saudi society has led to a
great deal of political tension over the years. All crises in contemporary Saudi Arabia are
very much connected with such clashes. Consequently, the formulation of programs of

cautious, limited reform by the government has largely been in response to events.

A- The Crisis of Internal Power Struggle Combined with External Threat in
the 1960s:

During late 1950s and the 1960s, a political crisis took place between King Sa’ud
and his half-brother Crown Prince Faisal on the one hand, and between King Faisal and
President Nasser of Egypt on the other. Secular Arab nationalism and anti-imperialist
slogans, led by Nasser, swept the Arab world in the 1950s and 1960s and resulted in
several coups; in Iraq, Syria, Libya, and later in Yemen. Nasser’s criticism focused on the
nature of the closed, traditional political system of Saudi Arabia and on some practices
related to human rights, like the legitimization of slavery. The popularity of Nasser and
his ideas reached segments of Saudi society, including some members of the royal
family.*?

The period between 1958 and 1962 witnessed a critical political crisis within the
royal family,” dividing its members over the fitness of King Sa’ud as a ruler and

concerning a reform movement promoted by Prince Talal and other like-minded princes
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and citizens.** While progressive views among some princes called for popular support in
the form of representative government as a better safeguard for the political system,
conservative princes believed that the best solution was to create a centralized economic
and political system.* That period was rich in discussion on, and calls for, important
political reforms. These included progressive views on various issues such as slavery,
freedom of speech and assembly, and the formation of a constitutional, democratic
government.*® Those issues were new in Saudi society and mostly connected with the
civil and political rights of the Saudi people.

In June 1960, a group of princes, known as the ‘free princes’, along with some
educated citizens, submitted a proposal to King Sa’ud for constitutional reform, proposing
an elected body with legislative powers, a limited monarchy and a draft of a constitution

which would bring Saudi Arabia closer to a constitutional monarchy.*’

The agenda of
those reformist voices included some measures for the protection of human rights,
including freedom of thought, speech and assembly and rights to set up political
- organizations and trade unions and to strike and hold demonstrations.*® Seeking to
strengthen his rule, King Sa’ud allied himself with the ‘free princes’ and responded
partially to their pressure by forming a government in late 1960 which included liberal
princes and Arab nationalists.* In December 1960, the Council of Ministers reportedly
approved the creation of a partially-elected national council and the drafting of a
constitution, but this report was denied three days later.*

King Sa’ud was criticized for the inclusion of Arab nationalists in his cabinet and
for his economic mismanagement. Moreover, the Americans had suspicions about King
‘Sa’ud’s decision to give increased influence to Arab nationalists because of their anti-
Western attitudes. Under such circumstances, the royal family led by Crown Prince Faisal
decided to depose King Sa’ud with the support of the ulama and the approbation of the
West.’! In an atmosphere of inter-family power struggle and external threat posed by
Nasser’s anti-monarchy campaigns, King Faisal introduced a political reform package
known as the Ten-Point Program, arguably responding to calls for reform by President
Kennedy,” especially with regard to outlawing slavery. Besides promising the
promulgation of a constitution, Faisal’s Ten-Point Program called for the establishment of
Majlis Al-Shura, an extension of municipal elections to other parts of the country, an
independent council for the judiciary, ‘limited’ freedom of expression, abolition of slavery

and the establishment of health, education and social welfare systems.*
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A form of electoral process had existed earlier, as a part of public life in the Hejaz
region, to elect members of Majlis Al-Shura, municipal councils and some commercially-
based societies.” Between 1926 and 1963, municipal elections took place on a regular
basis in some cities, mainly in Makkah and Jeddah. In response to the crisis, King Faisal
extended municipal elections to other provinces including the capital Al-Riyadh.
However, the results of the 1963 municipal elections were disregarded, following the
government’s announcement that new elections would be held based on the revised

55
rules.

It took fourteen years to introduce the new laws, by which the Ministry of
Municipal and Rural Affairs was created in 1977. It is worth noting that the new laws
strengthen the authority of the government by allowing only half of the members of
municipal councils to be elected, whereas the second half are to be appointed by the
Minister of Municipal Affairs.’® Articles related to elections in the 1977 Municipalities
and Villages Law remained deactivated until 2003, when the government announced its
intention to hold municipal elections within one year.>’

Given the evaporation of Nasser’s influence and threat, which increased the sense
of stability among Saudi elites, and with petrodollars pouring into the Kingdom’s treasury
since the 1970s, thoughts of political reforms including the re-instalment of Majlis Al-
Shura or municipal elections were pushed aside. The re-establishment of Majlis Al-Shura,
the promulgation of the constitution in 1992, and to re-activation of municipal councils in
2003 were introduced to fulfil previous promises.

Instead of focusing on civil and political rights, King Faisal concentrated on the

economic and social aspects of his Ten-Point program. His introduction of women’s

education and television in the 1960s were the most controversial aspects of his social =

modernization, in which force was used against conservative protesters to implement such
innovative projects. Given that Saudi Arabia’s disadvantage in the use of mass media was -
exploited by President Nasser and his Arab-nationalism propaganda, King Faisal
developed radio facilities and initiated television broadcasting to strengthen domestic
unity and promote Islamic trends in the face of secular and communist perspectives that

posed a threat to the Saudi state.”®

Although the Saudi media was meant, among other
things, to reinforce prevailing social norms and cultural traditions, it had the effect of
raising awareness among Saudis of the outside world, materially and culturally, and of
contributing to public pressure for change.”® Similarly, the most important social reform

implemented by King Faisal was his introduction of women’s education in the early
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1960s. Since then, the role of Saudi women has been gradually changing, leading to an
improvement in their rights, as discussed later.

In recognition of their essential role for the state legitimacy, King Faisal allowed
the ulama to impose some of their strict Islamic interpretations on the public, which
resulted in placing greater restriction on their rights. Under security concerns caused by
this crisis, King Faisal’s reign allegedly witnessed violations of the human rights of
dissidents and domestic opponents.®’ Furthermore, freedoms of opinion and expression
were severely restricted in the name of Islam and the maintaining of national unity. King
Faisal’s vision was to focus on economic and social rights, and he considered political and
civil rights to be a threat to the security of the state led by the royal family. Nonetheless,
modernization and education during his rule were accepted as essential for raising living

standards of the Saudis and for generating an influence on their traditional values.

B- The Siege of the Grand Mosque in 1979:
Accommodation between tradition (the old) and modemity (the new) was the

corner stone of King Faisal’s reform program, by which he thought it possible to combine
peacefully the two likely-conflicting concepts. King Faisal’s social progressive program
did not go unchallenged, and eventually led to a crisis. The backbone of Al-Sa’ud rule
rests heavily on the religion of Islam as interpreted by the ulama. The King was shrewd
enough to utilize the prominent ulama and made them a controlled-part of the state,
establishing religious institutions run by appointed ulama. The actual threat occurred
from a group influenced in their interpretation of Islam by the Ikhwan movement that
challenged the rule of King Abdulaziz in 1926.

In November 1979, a Saudi Muslim fundamentalist group®' led by Juhaiman Al-
Otaibi occupied the Great Mosque in Makkah, accusing the Saudi government of material
and moral corruption and calling for its overthrow. Like the Ikhwan movement, the Al-
Otaibi group rejected both close relations with the West and the authority of the state-
controlled ulama with its monopoly in interpreting Islam.®?> Action by the Al-Otaibi group
was a reaction to foreign influences and Western lifestyle which had begun to emerge in
the Kingdom from the early 1960s, including changes related to women such as their
education, employment and their appearance unveiled on television.

Influenced by the 1979 Iranian revolution and responding to Khomaini’s call on

Shiite minorities in the Gulf region to claim their rights, Saudi Shiites in the east province
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attempted to celebrate publicly their traditional commemoration of the death of Hussein,
grandson of the Prophet Mohammed, a Shiite practice that was banned by the government.
While police forces were confronting the uprising in Makkah, units from the National
Guard engaged with Shiite celebrators to stop them from publicly celebrating the
commemoration, which resulted in riots in several Shiite towns in which at least twenty
were reportedly killed.”> The human rights of Shiite minorities were subjected to further
violations and limitations as a result of this event. At the same time, activities of the
Shiite minorities increased, demanding respect for their rights.

The government drew several lessons from the Al-Otaibi insurgence on how to
balance modernization and tradition. Following the Grand Mosque siege, the religious
establishment was flattered and indulged and the powers of the Organization for the
Propagation of Virtue and Prevention of Vice (OPVPV) were increased. Moreover, police
" surveillance on both Shiite and Sunni fundamentalists has grown since the events of 1979,
which negatively affected the human rights of those individuals. The government
response to this event was to pacify public attitudes towards Juhaiman’s insurrection by
putting renewed energy into the restrictions on foreign influences and on women,
empowering conservative trends in women’s education and employment, and limiting
their appearance on television, as indicated later in chapter seven. Furthermore, in 1980,
King Khalid emphasized his attachment to the principle of shura and ordered a review of
the shura regulations in preparation to re-establish Majlis Al-Shura.®*

As a result of this crisis and to strengthen stability of the state, the government
indirectly promoted religious practices and- attempted to -avoid provocation of
fundamentalist opposition by allowing them to impose the Islamic “Wahhabi’ moral code -
on the public. The status of personal freedoms and women’s rights thus deteriorated.
While this crisis increased the margin of freedoms to, and the activities of, religiously-
oriented circles, it contributed to furthering limitations on progressive, liberal groups in

Saudi society.

C- The Crisis of the 1990-1991 Guif War: .
This crisis paved the way for several changes in political and social spheres. It led

some Saudis to question the military, economic and political structures in their country
and the measures available to protect their rights. The presence of hundreds of thousands

of foreign forces, including tens of thousands of Western women, posed a major problem
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to the Saudi authorities, which were apprehensive about making the forces acceptable in
the conservative Saudi environment.* In the post Gulf War era, some religious scholars,
academics and Western-educated figures alike have articulated the need for reform and
sent open letters to the King demanding, among other things, a consultative council, as
well as openness and transparency in the political process. The government received, in
1991 and 1992, petitions from Neo-Islamists (4I-Sahwah Al-Islamiyah) and others.5
However, opposition came mainly from Islamist circles which gained some public support
for their cause. They were initially critical of the govérnment’s decision to invite Western
troops to defend the Kingdom and implicitly questioned its ambiguous relationship with
the West. Later, they demanded that the ulama should play a greater role in all
governmental agencies, raising several reform points in their March 1991 petition®’ and
the July 1992 prolonged petition,*® in which the Islamists articulated their socio-political
critique of the government. The theme of both petitions was to Islamize all government
policies and to improve social justice, demanding the respect of human rights as defined
by the shari’ah and the independence of the judiciary.®’ Unsurprisingly, the Council of
Senior Ulama issued a fatwa denouncing the circulation of the petitions as an un-Islamic
method of offering advice to the ruler and accusing those who prepared them with ill
intentions.”

The milestone in the activities of the Islamically-oriented rights’ advocates was the
establishment of the Committee for the Defence of Legitimate Rights (CDLR) in May
1993. According to the brief declaration of the founders,”' the general purpose of the
commiittee is to help to lift injustices, support the oppressed and defend the rights laid
down in the Islmaic shari’ah for mankind, inviting the public to provide information on
cases related to injustice.”” The statement mainly consisted of some ahadeeith (sayings by
the Prophet Mohammed) that call for lifting injustices, without details on what shari’ah
rights are. The Council of Senior Ulama denounced the establishment of the CDLR and
the use of foreign media, explaining that shari’ah courts are available to all to solve all
kinds of injustice.”” Following the fatwa, the government dismissed the founders from
their jobs, closed their private businesses and confiscated their passports. Police raided
the founders’ homes and offices, and some of them were arrested for several weeks for
questioning.™

Unlike the 1979 fundamentalist movement, Islamist leaders of the early 1990s

movement used Islamic language to articulate public grievances that related to the current
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circumstance felt by the Saudi people, including a mild economic recession and flaws in
social justice.”” Reflecting some visible social, economic and political problems, those
leaders grounded their criticism and resentment on basis of the violaﬁon of the legitimate
rights of the people, inefficient economic management, and lack of attention to strategic
planning.

Since the Gulf War, issues of rights and reforms have been increasingly attracting
the attention of various segments of Saudi society. Faced with public manifestations of
.discontent, the government introduced during the first half of the 1990s a reform package
that went hand in hand with the augmentation of state control over activities of suspected
dissidents. At the tactical level, the government, with the support of the official ulama,”®
responded to the opposition through intimidations and arrest campaigns accompanied by
restriction of movement and the banning of preaching, meetings and all independent

"activities. At the political organizational level, the government passed laws to clarify its
political structures and established several governmental bodies to institutionalize the
process of consultation and to regulate Islamic activities,”’ thereby ensuring government
control and supervision of activities that promote Islamic trends.

The 1992 reform package included the creation of Majlis Al-Shura and the
promulgation of the Basic Law of Governance and the Law of Provinces.”® As noted in
chapter one, the Basic Law of Governance contains provisions on human rights. The main
objectives of the two strategies - introducing reform combined with suppressing
influential dissidents — were to deflate internal and external pressures and to ensure the
retention of the existing distribution of political power.” This reform package cannot be
considered as a revolution in the political process; rather it reaffirmed and formalized the
tradition. In his speech about the reform, King Fahad referred to shari’ah sources and the
Arabic/Saudi traditions as being the basis of such reform.** While these reform measures
are seen by some as “merely symbolic steps that changed little”®' and left the royal
family’s power basically undiminished, what is relevant here is that the government
responded to domestic and international circumstances caused by, and associated with, the
Gulf War cris‘is.82 The government’s response to this crisis left a mix of influences, both
positive and negative, on human rights.

In the aftermath of this crisis, the issue of the people’s rights was central in the
debate, as expressed from both liberal and Islamic perspectives. Similar to its responses to

previous crises, the government tried to maintain traditional, religious values by partially
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appeasing the religious establishment, while their hold on absolute power was generally
intact, despite some structural reforms. While being mostly nominal, in an absolute
monarchy these reforms could be considered as progressive steps towards the
institutionalization of the state. With the codification of some human rights standards,
such reforms could be also viewed as positive steps that could eventually lead to greater
developments towards human rights. On the other hand, all forms of independent
activities following the Gulf crisis were controlled and the margin of freedom of
expression was narrowed, which negatively affected human rights. However, despite
deterioration of the rights of suspected dissidents, by using information technologies,
opposition activists have broken the silence and have thus helped to increase public

awareness of problems in the economic, social and political life of the Kingdom.

D- The 11 September 2001 Attacks and their Aftermath:
The tragic attacks of 11 September, and the events occurring in their aftermath,®

constitute the most significant crisis to have tremendous influence on Saudi Arabia. Since
the attacks, in which Saudi citizens were extensively involved, the Kingdom has been
struggling with external and internal demands for change. Its religious-political system
has been under unprecedented outside media and scholarly attention, largely accusing the
country of being a terrorist-breeding ground. Domestically, the media started questioning
some practices promoted by the ulama. Saudi dissidents and many like-minded reformists
view the 11 September attacks “as an opportunity to intensify the push for political, social
and educational change.”®* The suicide bombings in Riyadh in May 2003 convinced the
government to re-consider its position in relation to reform. Since the 11 September
attacks, Saudi Arabia has witnessed extraordinary, intensive internal formal and informal
debates on issues related to political, religious and social life including human rights.

The 11 September attacks and their aftermath have produced a great momentum
for reform in the Kingdom. By placing limitations on, and firm control over, the religious
establishment, the role of the ulama and their conservative views decreased, and the calls
for reforms by domestic reformists and exogenous activists dramatically increased.
Furthermore, the involvement of some Saudi activists in Al-Qaida made Western
governments no longer able to maintain their traditional position of turning a blind eye to

Saudi Arabia’s domestic issues.?’
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In relation to freedom of expression, Saudi reformists were generally allowed to
articulate their views, not only in religious and social arenas but also in some political
spheres. Prior to this crisis, writing or publicly demanding elections was considered to be
an offence. Ulama who were imprisoned for their political views in the early 1990s are
now tolerated and have taken part in government-sponsored national dialogue meetings.
The May 2003 events galvanized public debate, and discussions on religious intolerance
became a common topic for many articles and editorials in Saudi newspapers. While
state-controlled media avoided discussing linkages between violence and the closed nature
of the political system, Saudi reform activists noted that the causes of extremist violence
included “the delay in adopting radical reform and the absence of popular participation in
the decision-making process.”86 In 2003, Crown Prince Abdullah received more than five
petitions from variously-oriented and reform-minded groups, urging the government to
‘take action towards genuine political and social reforms including the establishment of
constitutional monarchy based on elected institutions and the separation of powers.®’

Under such a climate, and as the Kingdom confronts several social and economic
challe:nges,88 calls for reform could be articulated and circulated, in most cases. These
challenges, among other factors, have generated loud voices for reforms and created a
common ground for all variously-oriented reformists, which resulted in increasing
pressure on the government. Issues such as the need for transparency and accountability
in the state’s financial affairs, promoting social justice and protecting human rights
including women’s rights are increasingly pointed out in public by some Saudis as root
problems. Consequently, several developments have taken place towards economic,
social-religious and political reforms including in the area of human rights, particularly
women’s rights.

The agenda of the petitions® presented to the government are clearly connected in
many ways with human rights and fundamental freedoms. The petitions urged the
government to reform various aspects in political, social and economic life including
public elections, social justice, civil rights, an independent and reformed judiciary, the
creation of human rights institutions and freedom of speech, assembly and association.
Unlike demands for reform of the early 1990s which intended to Islamize the state
institutions and policies and attempted to challenge the royal family; the current reform
movement has aligned itself with the government and framed its demands on the basis of

modernizing the state structure through a ‘social contract’ that is consistent with general
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Islamic principles.”® While the package of reforms proposed was designed within an
ambiguous framework of the shari’ah, it sought to improve the situation of human rights
and to bring it closer to what has been recognized internationally. The reformists
advocated expanding public participation through an election for a Majlis Al-Shura,
enjoying real legislative and oversight powers and the establishment of civil society
institutions.”” While reformists may vary in their detailed understanding of the agenda,
both sides of the reform spectrum affirmed the need to tackle financial corruption®? and
the abuse of official powers. Reformers from both the liberal and Islamist camps are
committed to preserving the monarchy and have called for state-led reform, despite their
suggestions to establish institutions to curb the powers of ruling family.**

In response to these events, the government reacted in various ways, including
recognition of the legitimacy and necessity of reform. Restrictions on the media and on
public forums to address socio-cultural issues were lifted. The Saudi media has subjected
socio-cultural problems and customs to an unusual level of open discussion, criticizing
several aspects of the status quo in society and in some governmental agencies. Topics
such as the educational system, religicus curriculums, poverty, unemployment, human
rights, the treatment of foreign workers, the rights of women and several social
problems/customs have become familiar to Saudis in their own media.

Regarded as the head of the reformist wing within the royal family, King Abdullah
on numerous occasions stressed the need for reform, advocating the relaxation of
restrictions on public debate.”* He debated various issues with reformers, including
promoting transparency, expanding the margin of freedom of expression, and holding
elections.” Top officials on several occasions have stressed the need for reform and that
the Kingdom has to proceed with dialogue and to introduce changes in its political and
social lif;.e.96 While generally welcoming reform in broad terms and praising the reform
project, the government did not respond to the actual content of the reformers’ agenda.
The government showed an interest in controlling public debate about reforms by
establishing the King Abdulaziz Centre for National Dialogue (KACND) in mid 2003 and
in containing independent activities by allowing the creation of the NHRA in March 2004,
while acting firmly against independent reform advocates who refused to refrain from
calling for genuine reforms.

The establishment of the KACND was to sponsor and organize sessions in which

prominent individuals coming from different backgrounds would meet and discuss
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designated topics of national interest.”’ It is meant to be a semi-official forum for the
exchange of ideas and the promotion of pluralism. The significance of the these sessions
comes not only from the participation of various Islamic sects’ representatives and people
with secular and liberal orientations, but also from the reasonable margin of freedom to
discuss issues related to the set agenda of each session. Recommendations concluded in
sessions were formally presented to the King.”® Some recommendations reflected concern
over human rights issues and contained demands for more freedoms and a wider margin of
public participation in the decision-making process.”

Within the right to fair, open trial, three independent reformists appeared in August
2004 before a judge in open court hearing. Following their calls to reform the Kingdom’s
political and religious life, the defendants were charged with sowing dissent, creating
political instability, circuléting leaflets and using foreign media to incite people against

the government.'®

While the court sessions subsequently became closed, the event is
significant because trials are normally held entirely behind closed doors. This open
political court, in its early sessions, was the first public trial of its kind and marks a new
step, as political prisoners are usually detained without trial. In this trial, lawyers were
permitted to defend political activists, and representatives of local and international media
were allowed to cover theA trial. Despite their limited effects on the eventual imprisonment
of the accused,'®! these developments indicate a change in how the Saudi authorities
handle those arrested for political activism.

In a similar event, a Saudi academic was sentenced in September 2004 to five
years imprisonment, following his comments on Aljazeera television in April 2004. He
was found guilty of sowing sedition and inciting disobedience to the ruler. Ironically, the -
same person had earlier spent almost eight years (1995-2002) in prison without trial. In
the post 11 September era, the government no longer feels able to accept the consequences
of the imprisonment of prominent figures without bringing them to trial. For ordinary
citizens, the series of bombings in the Kingdom reportedly engendered a severe
deterioration of the rights of suspected militants, including detention without trial. Some
Saudi activists, therefore, called on the government to respect the rule of law when
detaining suspected terrorists and to stop encroaching on people’s basic freedoms in the
name of fighting terrorism. %

In deflecting internal and external criticism, the government handled calls for

political reform with a deeply cautious attitude and much suspicion, while tolerating and
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encouraging talks about socio-cultural issues, including the role of women. Critics
diminish the importance of political reform initiatives implemented or promised by the

government in the absence of an influential civil society.'®

They assert that the
government reacted to demands for reform in an ad hoc context, in which ostensible steps
were taken temporizing current situations. Despite speculation about reform steps, such as
partial municipal elections, the creation of NHRA or KACND, as being “gimmicks meant

to co-opt critics and project a more acceptable face of the regime...”'**

, these steps could
help in forming more consensus and a wider momentum to pressure the government for
genuine reforms.

Unlike previous crises in which the government responded with greater adherence
to the shari’ah and local traditions, the current calls for reform and the government’s
actions are connected more with patriotic identities and national interests. At the official
level, greater attention has been given to strengthen patriotic identities by various means
including media focus on this issue. At the unofficial level, activists from different
backgrounds have formed a new constituency made up of Islamists and liberals, Sunnis
and Shiites-that emphasize patriotic identities and national interests in their arguments. As
articulated in their joint petitions, the new ‘Islamo-liberal’'® trend has focused on both
political and social reforms, which include progressive views on human rights. Within
human rights, this post 11 September movement has started questioning some human and
women’s rights practices guarded by a mixture of Islamic and traditional values.

Whereas the government has lifted restrictions on the media and the public to
address socio-cultural issues, it has evidently continued to restrict public discussion on -
problems related to the political system and to overlook some forms of corruption. It
appears that the government’s intention is to control and sponsor activities so as to guide a
slow, .cautious process of reform, targeting first and foremost socio-cultural trends. The
government’s action against independent voices is seen by one Western observer as
exposing the limits of its commitment to comprehensive or genuine reforms.'%
Nonetheless, since the 11 September attacks, the government has adopted several
measures and introduced reformative steps, which aim at greater protection of human
rights. These measures and developments have an impact on human rights practices and
were designed to influence public opinion, particularly in relation to women’s rights, as

explained in the next section.
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4. Domestic Public Opinion:

There is commonly a linkage between public opinion and human rights practices in
any given country. In Saudi Arabia, the issue of women’s rights and their public role has
been an open topic for discussion in recent years. The government has adopted policies
towards expanding the role of women in public life, and officials have been sending
various implicit and explicit messages to the public to influence their perceptions on this
issue. The Saudi media has been used to raise public awareness of the need for increasing
the role played by women in society and the importance of protecting and promoting
women’s rights. The Saudi ulama, intellectuals from diverse backgrounds and the general
public alike have shown an interest in debating these issues. Such official and non-official
efforts and debates have én influence on, and have been also constrained by, public
opinion. Accordingly, it is essential to look at changes in the role of public opinion in
Saudi Arabia and explore briefly factors affecting its formation.

To explore further aspects of the public debate on human and women’s rights, the
second part of this section summarizes the results of a'survey conducted in early 2006,
whereas the details of the survey are contained in Appendices I and II. Consisting of
fourteen questions, the sﬁrvey aimed at serving the central objectives of the thesis by
asking direct and indirect questions about attitudes towards human rights in Saudi Arabia,
the influence of the UN human rights system and the changes in the role and the rights of
Saudi women. The crucial objective of the survey was to examine the Saudi people’s
perceptions of human rights in the Kingdom in general and of factors affecting the recent
developments in, and the mounting discussions about, the role and the rights of Saudi
women in particular. As the UN human rights system comprises one side of the triangular
dimension of the thesis topic, Saudis’ perspectives on the influence of the UN human
rights system in changes related to women have provided an important contribution to the

central question of the thesis.

A. The Role of Public Opinion:

The formation of public opinion and public policies involves a mixture of
complex, overlapping internal and external factors. It is therefore a problematic question
whether public opinion affects government policies more than government policies affect

public opinion, or vice versa. However, officials who were appointed or achieved their
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positions through familial or other succession would not necessarily feel the need to
please the public, compared to elected officials who usually listen to their constituents.'”’

There are various levels of interaction among the people, the media, and public
policies. Domestic public opinion usually, though not necessarily, plays an influential
role in formulating policies, particularly policies connected with social norms and values.
Alternatively, various forms of influence affect public attitudes towards social and
political issues, including human rights. Unlike the traditionally state-control media,
modern forms of media and communication technologies, such as the Internet and satellite
television, have been playing a new role in shaping public opinion in Saudi Arabia, as
well as in other parts of the world.

In addition to international factors, public opinion in Saudi Arabia is shaped by
diverse domestic influences, including governmental policies, education, different types of
media and influential groups such as the ulama, intellectuals, heads of leading families,
and tribal leaders. Given the nature of the Saudi political system, officials typically utilize
all available means in attempting to influence public opinion. Simultaneously, public
policies in the Kingdom are formulated on the basis of various factors including public
opinion. Accordingly, there is an interaction between public opinion and public policies,
and surveys provide an essential mechanism for measuring and analyzing public opinion
and providing a better understanding of the reciprocal relationship between the two.

Media coverage of public opinion about various political and social issues is
uncommon in Saudi Arabia, and the rarely conducted surveys go largely unreported.
Nevertheless, there have been particular academic studies in which Saudi public opinion
on some social issues was reported and examined.'®

In Saudi Arabia, the Internet has become an increasing contributor in the
formulation of public opinion, as critical and sensitive political and social, local or:
international, news first appears on Internet news forums.'® Public access to the Internet
has allowed people to be more aware of the outside world and to be able to read, write and -
interact with critical perspectives of their society and their government. Encouraged by
the anonymous nature of the Internet and the ease of overriding blocking mechanisms
imposed by the government, the Saﬁdi public is able to express, more freely, its opinion
about social and political issues. The outlet of expression provided by the Internet has the
potential to influence people’s attitudes about various issues, including human and
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women’s rights.”~ Therefore, it has been commonly argued that Internet bulletin boards



124

and forums (montadayat) have been greatly influencing public opinion in Saudi Arabia
and becoming an increasing source of news and commentaries.''! A recent study on the
impact of the Internet on Saudi female attitudes indicates that the Internet has influenced
those females who participated in the study in several ways, essentially by stimulating
their critical thinking and changing their previous perceptions.'? For instance, the
Internet has contributed to changing their views on the superiority of the Saudi culture and
encouraged them to become rebellious against some cultural and religious values such as
studying abroad without mahram (guardian).113 As the Internet provides an encouraging
element for critical thinking, there is considerable potential for perspective transformation
and changes in public opinion about various issues, including human rights. As noted

in chapter seven, recent surveys found a notable rise in the ranking of women’s
rights among issues facing Saudi Arabia.'™*

Individuals with higher education qualifications typically play a more influential
role in shaping public opinion, given their leading positions in political and social lives in
most societies. In a country like Saudi Arabia, holders of educational qualifications from
Western universities usually have better opportunities to influence public opinion. Highly
educated persons are typically active in promoting new trends that may challenge
established social norms or political orientations. In the Kingdom, the majority of
government officials and leaders of public opinion either hold postgraduate degrees or
have studied abroad or both in most cases. In looking at the educational qualifications of
most influential figures, one notes that many of them have postgraduate degrees obtained
from Western universities, particularly journalists, university professors, Majlis Al-
Shura’s members, and high-ranking public servants.

One of the most important issues related to the role of public opinion is its
potential to make an effective contribution to the formulation of human rights policies.
Norms of human rights involve not only social values observable by individuals but also
those measures enshrined in official rules. The formulation of public policies that lay
down standards for human rights is usually influenced by various, complex, and
interrelated internal and external considerations of which public opinion is only one. For
instance, the decision to outlaw slavery in Saudi Arabia in the early 1960s was largely

based on external considerations, rather than on domestic public opinion against such
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practice. A contrary example is the maintenance of the religiously-based laws of

corporal punishments, which are presumably supported by widespread public opinion,
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despite some lessening in their application.!'® Therefore, it is risky to generalize about the
role of public opinion in relation to human rights as a whole.

People’s awareness of the need to promote human rights is a factor that may
strengthen the effect of public opinion in the process of human rights policy-making.
However, despite some progress, the Saudi public has a limited awareness and knowledge
about human rights, as internationally promoted, and the complexities surrounding
domestic and international factors that may stimulate changes in human rights. This
assumption is supported by the survey conducted for this thesis (discussed below), in
which Saudis were asked about various issues related to human and women’s rights in
Saudi Arabia, including factors affecting the recent trends in the provision of rights and in

the role of women.

B. The Survey: General Findings:

Within the limitations of the survey and its methodology (discussed in Appendix
I), the age group ‘between 20-40 years’ constitutes the largest age group in the sample.
Since the other two age groups comprised a small segment of the respondents, they may
not be fully representative. Nevertheless, the age group ‘between 20-40 years’ represents
the current generation of educated and™ better-informed Saudis. It provides the
perspectives of an important segment of society that has the potential to influence the next
generation, while still being subject to exposure to a variety of influences. As the age
group ‘above 40 years’ has witnessed sweeping transformations in material life and
several changes in social norms and traditional customs, the age groups ‘between 20-40
years’ and ‘less than 20 years’ are likely to experience additional changes in social norms
and political orientations, which likely would influence the situation of human rights. The
results showed that the age group ‘less than 20 years’ has been mostly inclined to
conservative opinions about human rights, possibly linked to the influence of various
conservative views from their parents, schools or mosques. However, as the youngest
group, this particular age group could perhaps have greater potential to be influenced by
the ongoing processes of change.

While the difference between male and female was insignificant at the overall
level, women however tended, in some questions, to be more conservative than men in
their views about human rights. This slight variation may be interpreted as a consequence

of the greater freedoms available to men compared to women. Men in Saudi society are
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more likely than women to be exposed to varying new forms of influence. As explained
in chapter seven, Saudi men usually have better access to information and enjoy more
freedom of association and movement, which allows them to be more knowledgeable
about public issues such as human rights and their international dimensions. In general,
males have an interest in infusing females with conservativism as a means to protect both
their honour and their superior position.

Postgraduates and overseas-educated Saudis constitute only a minority in society
at large, and the survey sample reflects this (22.1 percent of the sample). Nonetheless, for
reasons already noted, they could be more influential in relation to developing political,
economic and social policies, including human rights, than those who lack such
qualifications and/or positions. Thus, findings pertaining to highly educated, including
overseas educated, respondehts should be seen as a focal point in the general findings.

Despite their occasional significance, age and sex were generally insignificant
factors in determining respondents’ perceptions on human rights and factors affecting
women’s rights in the Kingdom. By contrast, whether or not participants have been
educated abroad and, to a lesser extent, their levels of education have significantly
affected their attitudes. .

A large number of the study samples deemed that domestic traditions are part of
the picture when looking at human rights standards that are currently observed and applied
in the Kingdom. As shown in the data description and analysis (Appendix II, question 5),
the younger the age and the lower the education level, the more likely it is that they are led
to believe that human rights standards are drawn from the shari’ah only. - However, the
overall result clearly indicated that there is significant belief in the involvement of
domestic traditions into human rights standards in Saudi Arabia, as the majority of
participants (82.7 percent) have included domestic traditions within the sources of the -
current standards of human rights. Given the involvement of domestic traditions when
assessing human rights standards in the Kingdom, it seems reasonable to suggest that
Saudis may be more likely to tolerate changes in human rights standards, embodying these
traditions, than changes that may go against the shari’ah.

The general results indicated that a sizeable proportion of participants (37.9
percent) was not content with human rights standards as observed in the Kingdom. As
previously noted, statistical data revealed a significant link between being educated abroad

and, to a lesser extent, holding postgraduate degrees and those negative perceptions about
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the current human rights standards. This dissatisfaction with the current human rights
standards might suggest that some changes in human rights norms are likely to be
accepted and perhaps welcomed by a significant proportion of the Saudi elite.

In looking at perceptions regarding the closely related statements, respondents
changed their opinions about whether human rights standards in Saudi Arabia are at a
satisfactory level when these standards were presented in comparison with neighbouring
countries. This suggests that linking human rights standards to a particular regional and
related cultural context could affect perceptions about these standards.

Nearly half of the survey respondents (46.6 percent) believed that issues of human
rights have received increasing attention from the government, compared to 40.3 percent
who agreed that the Saudi public has been increasingly attentive to human rights.
Although the difference is insignificant, detailed statistical data (Appendix II, questions 8
and 9) indicated that the level and place of education were significant in influencing
respondents’ perceptions about the attention given to human rights. With presumed
limited pressure from the public, the understanding about the role of international
influence in motivating the government’s attention to human rights may increase.

People’s knowledge and positive perceptions about the UN human rights system
and international human rights instruments may possibly empower the role of the UN
human rights system in influencing the situation of human rights in any given country.
Governments are likely to respond positively to influences wielded by the UN human
rights system when the public are aware of, and have positive attitudes towards, the UN
human rights system. Yet slightly under 40 percent (39.1) of respondents knew that Saudi
Arabia is party to some of the international human rights instruments, whereas
approximately half (48.9 percent) responded with a ‘do not know’ answer. - On
perceptions of the influence of CEDAW, the first convention specifically on women’s -
right acceded to by Saudi Arabia, over a third (34.5 percent) answered ‘I do not know” or -
simply avoided answering the question. In general, questions that contained a specific
reference to the UN efforts on human rights or to Saudi Arabia’s engagement with the UN
human rights system at large had the most ‘do not know’ answers. Such results could be
seen as a reflection of limited publicity about Saudi Arabia’s accession to international
human rights treaties. This may support the argument that ignorance about the contents of
those questions indicates a limitation of the UN human rights system in reaching large

segments of the Saudi public and in empowering public opinion.
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The three related statements about internal and external factors affecting the recent
trends on women’s rights are considered as a backbone of the survey and a core issue
when interpreting the data. Their results contributed to the establishment of a better
understanding of public perceptions on the social and political dynamics revolving around
the issue of women’s rights and their role in society. That recent developments of
women’s rights were influenced by international factors represents the most accepted
statement in the survey, (Appendix II, questions 11-A, B and C) with the highest degree of
agreement (72.5 percent). This suggests it is reasonable to argue that international factors
may have been important in recent trends to give women in Saudi Arabia more rights and
to expand their public role.

In attempting to clarify respondents’ perceptions about the influence of the UN
human rights system, CEDAW was included in the three related statements as
representative of the efforts exerted by the UN human rights system in the field of
women’s rights. As about 40 percent of respondents disagreed that recent trends on
women’s rights are linked to Saudi Arabia’s accession to CEDAW, an evident correlation
between the two is difficult to establish. This may imply that the Saudi people by and
large have not observed a direct influence of CEDAW on public debate and reformative
steps concerning women’s ﬁghts.

The survey sought to see how far the effects of international human rights
instruments on joining states were seen as positive. The result was inconclusive because
what is positive differs according to the respondent’s starting point. Even conservatives
who agree that international human rights instruments were influential probably would
disagree with the statement that the influence is positive, because they typically believe
that the effects of international human rights instruments are negative. On the other hand,
advocates of change are likely to consider that effect as providing a positive outcome. -

According to the survey results, a large number of Saudis believe that international
influences and pressures have more impact on women’s rights than domestic factors
relevant to the media and education. Nonetheless, the weight given to the direct influence
of the UN human rights system is insignificant, as a bulk of the study samples indicated a

lack of knowledge about the UN human rights system and Saudi Arabia’s engagement
with it.
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Conclusion:

Resulting from a growing consensus for reform, and public and official recognition
of its benefits, Saudi Arabia is witnessing changes, including in the field of human rights.
- It appears that those who aspire for greater freedom and openness within the Islamic
framework are on the increase, especially in the last few years, at the expense of those
who cherished tradition and static fundamentalism. However, the question posed here is
whether those changes taking place in the Kingdom are merely the result of domestic-level
factors, or whether they are connected somehow to international circumstances that help to
build up the momentum for such change. It is realistic to conclude that domestic factors
do not completely explain changes taking place in the Kingdom. Because of the nature of
human rights as a comprehensive concept comprising political, social and economic
aspects, and du¢ to the overlap between domestic and international factors, it is
problematic to assess accurately, in isolation from the international influences, the extent
to which internal factors affected the situation of human rights in the Kingdom.

It appears that neither the current domestic structure nor the present cultural
congruence would allow the occurrence of profound changes in human rights practices at
this stage in time. However, influences and pressures associated with the domestic crisis
following the 11 September attacks, along with its international and domestic
implications, helped forge a powerful movement supportive of reform in its general sense.
After being closed for centuries, Saudi Arabia’s openness to the outside world has
undoubtedly compelled the government, as well as the society as ' whole, to start changing
their views about practices related to human rights. Domestic factors broadly appear to
matter more in engendering direct and effective pressures, but international variables
certainly facilitate and empower the internal pressure for reform. Steps taken by the
government following the 11 September attacks indicated that external pressure has been
given greater weight, especially in relation to restricting and monitoring of Islamic
activities, changing school curriculums and lifting restrictions on the media in regard to
socio-cultural issues.” In this context, it is interesting to note that some government
officials maintain that while the government is very keen for reform, Saudi people restrain
the process of reform,''® which may explain the slow, cautious steps towards reform.

However, if this argument is correct, then why is the government so keen for reform under
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particular circumstances?  External considerations can conceivably explain the
government’s keenness for reform.

Since the founding of the contemporary Saudi state, dissident groups have
periodically pressured the government to make concessions, without any genuine success.
However, when such internal pressures coincide with external pressures, the likelihood of
achieving more concessions is undoubtedly greater. Factors such as the nature of the
Saudi political system, the importance of Saudi Arabia to the world economy, as well as to
the Muslim world, and the strategic relationship between Saudi Arabia and the West,
particularly with the US, necessitate the Saudi government to take external considerations
seriously.

There are different signs, including those views expressed in the survey, that
clearly suggest that Saudis are undergoing a process of change in their perspectives on
human rights in general and women’s rights in particular. Also, the influence of public
opinion on public policy is increasingly on the rise, given the new, various means
available to the Saudi people for expressing their opinions with greater freedom compared
to decades ago. Nonetheless, public opinion in Saudi Arabia was affected by a variety of
internal and external influences, including the substantial government influence.

The survey’s generai results suggest some possible potential for further changes in
human rights in Saudi Arabia. As evidenced, most respondents are dissatisfied about
human rights as observed currently in the Kingdom, agreed that the government is paying
an increasing attention towards human rights, agreed with the statements regarding the -
recent trends to improve women’s rights, and believed that domestic traditions are among
the sources of human rights standards in Saudi Arabia. The general results also support
the view that studying abroad and, to lesser extent, holding postgraduate degrees are
significant factors in determining Saudis’ perspectives about human rights and the role of
international versus internal factors. According to most respondents, there has been a
significant link between international factors, rather than domestic factors, and the recent
trends to protect and promote the rights of women in Saudi Arabia and to increase their
public role. Although respondents gave lesser weight to CEDAW and to the UN human
rights system at large, the overall results support the hypothesis that international factors

play an important role in affecting human rights, and women’s rights in particular, in the

Kingdom.
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ENDNOTES (CHAPTER FOUR)

! The Royal Diwan is the central department of the monarch, which includes a number of advisors and
senior public servants. Under the direct authority of the King, the Diwan formulates major decisions of the
state and assists organizing the King’s functions.

2 For more details, see Thomas Risse-Kappen, “Bringing Transnational Relations Back In: Introduction”, in
Bringing Transnational Relations Back In: Non-State Actors, Domestic Structures and International
Institutions, ed. Thomas Risse-Kappen (Cambridge: Cambridge University Press, 1995) 3-33.

? See Risse-Kappen, “Bringing Transnational Relations Back In: Introduction”, 6.

* Following his conquest of Hejaz, King Abdulaziz issued in 1926 al talimat al asasiyah lil mamlakah al
hejaziyah [Basic Regulations of the Hejazi Kingdom], in which political, organizational structures for the
Hejazi Kingdom were declared including Majlis Al-Shura and some regional councils. However, after
unifying the rule of King Abdulaziz under one name (Kingdom of Saudi Arabia), those structures were
gradually re-shaped. For more information, see Foad Hamzah, al bilad al arabiyah al saodiyah [The
Country of Saudi Arabia] (Riyadh: Al Nasr Press, 2™ edition 1968) 87-97 and Abdullah Al-Othaimean,
tareekh al mamlakah al arabgyah al saodiyah [the History of the Kingdom of Saudi Arabia] (Riyadh: Darat
Al Malik Abdulaziz Press, 2" edition, 1999) 302-305.

> Article 5 of the Basic Law of Governance.

S Petitions presented to Saudi officials are in most cases related to private matters and rarely in public
matters.

7 See, for instance, Article 43 of the Basic Law of Governance.

¥ Article 1 of the Law of the Council of Ministers.

® See, Article 9 of the Law of the Council of Ministers. Also, According to the 1993 Law of the Council of
Ministers, the Council is responsible for drafting and overseeing the implementation of internal, external,
financial, economic, educational, and defence policies and general affairs of the state. Itis the final
authority for the nation’s financial, executive and administrative affairs. Its resolutions are not binding
unless agreed upon by a majority vote, and in case of a tie, the prime minister’s vote is the tie-breaker. See,
Articles 19, 20, and 21 of the Law of the Council of Ministers.

1% See Daryl Champion, “The Kingdom of Saudi Arabia: Elements of Instability Within Stability” Middle
East Review of International Affairs Journal 3:4 (1999) 9, viewed on line at
<http://www.biu.ac.il/SOC/besa/meria/journal/1999/issue4/jv3ndad.html> accessed 26 May 2004 and David
E. Long, The Kingdom of Saudi Arabia (Gainesville: University Press of Florida, 1997) 55.

' It is interesting to know that when King Abdulaziz captured the Hejaz region in 1924, he left the
Consultative Council (Majlis AlI-Shura) intact, along with other political institutions. Majlis Al-Shura was
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CHAPTER FIVE

EXTERNAL FACTORS AFFECTING HUMAN RIGHTS IN SAUDI
ARABIA

Introduction:

The ultimate goal of the contemporary human rights movement is to establish
universal norms and to extend them to all societies. The dilemma of human rights centres
on the need to accommodate all societies while also challenging other forms of authorities,
notably state authority. The concept of human rights is simultaneously local and global,
because ?t enables and elicits ihtematiqnal scrutiny of local conditions. The protection of
human rights in any given country depends on the interplay of society and state with
internationally-recognized normative standards and on domestic and global forces
committed to their implementation.! Therefore, examining international-level factors'
éffecting human rights in Saﬁdi Arabia is essential to understanding the dynamic of
human rights in the Kingdom. However, the question posed here is what are the relevant
intemational factors and what is‘ the extent of their influence on developments of human
rights in the Kingdom?

The influence of the UN human rights mechanisms constitutes only one of several
forms of influences propelling Saudi Arabia to respond positively to the demands for
reform. The focus of this chapter is on examining other international factors and their
influence on human rights in Saudi Arabia. The aim is to enlarge the understanding of the
relationship between developments of human rights, particularly women’s rights, in Saudi
Arabia and its engagement with the UN human rights system.

Saudi Arabia enjoys special importance internationally because of its unique
association with the Islamic religion and its oil wealth. As the world’s largest oil -
producer, and its importance in stabilizing the international oil market and economy,
domestic stability in the Kingdom concerns many countries in the world. As a result,
powerful states typically attempt, directly or indirectly, to influence Saudi Arabia’s
domestic policies in order to strengthen the country’s stability. Due to the security
circumstances in the Kingdom following the 11 September attacks, which have amplified

concerns over Saudi Arabia’s stability, various forms of international influence and
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pressure have increased. With the perceived necessity felt by powerful states to increase
the intensity of their influence on Saudi Arabia, the correlation between developments in
human and women’s rights and external factors will probably increase. The first section,
therefore, examines influences of foreign states on domestic policies, particularly in
relation to human rights issues. Such influences for improving human rights come either
from powerful states for example the USA and EU member-states, or indirectly from
neighbouring countries that have already adopted progressive policies in the human rights’
domain.

Influence and pressure exerted by international human rights NGOs to respect
human rights and fundamental freedoms have unquestionably gained momentum in the
last few decades. Transnational networks of nongovernmental organizations, as a part of
the international human rights regime, typically attempt to influence states to abide by
international human rights norms, either by attempting to lobby state officials directly for
policy change or by mobilizing pressures from other states and multilateral institutions.
Various forms of exogenous influence contribute to crystallizing new policies and
reformative steps in Saudi Arabia, with the aim of, among other things, promoting human
rights. It is, therefore, essential to discuss the influence of international human rights
NGOs, particularly given that in recent years they have paid greater attention to human
rights in Saudi Arabia.

As indicated in the theoretical chapters, various material and immaterial aspects of
globalization, modernization and development could play a role in universalizing human
rights norms through a process of socialization and learning. In this context, Saudi Arabia -
has been exposed to waves of global cultural trends and calls for further political
‘openness. The Kingdom has also been affected by international economic influences for
an open market combined with Saudi Arabia’s.desire for domestic economic stability and
integration in global capital markets. Such realities have chiefly pushed the Kingdom to
seriously consider reforms, mainly within economic spheres, but which may impact
human rights. Extraneous cultural influences absorbed through the various global
information and communications technologies have permanently changed the traditional
lifestyle in Saudi Arabia. The third section, thus, explores how globalization, along with
modernization, could affect human rights in Saudi Arabia.

Governments have a genuine interest in gaining legitimacy and respect, not only

from their own citizens but also from international audiences and international media.
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Both governments and NGOs normally make use of the international media to serve their
interests and goals. Through the utilization of naming and shaming to urge abusing states
to comply, media coverage of abuses and oppression has played a significant role in
advancing the human rights cause in several situations in different parts of the world.
Finally, therefore, this chapter examines the effects of international media and

international public opinion on human rights in Saudi Arabia.

1- The Role of Foreign States:

Since its establishment early in the twentieth century, Saudi Arabia has relied on
foreign powers for political and military support. Great Britain played a cardinal role
during the Kingdom’s unification,” when King Abdulaziz received financial and military
assistance from the British in fighting his rival sheikhdoms within the Arabian Peninsula.®
In the 1915 treaty with Britain, King Abdulaziz agreed to concessions to the British
including refraining from entering into relations with other countries without consultation
with Britain, in return for recognition and protection of his rule and financial assistance.”
British Foreign Affairs documents indicate that Britain ended economic aid to Saudi
Arabia in 1946. The annual report of that year also noted the Kingdom’s dependence on
US financial assistance as well.

Upon signing -a concéssion agreement with an American oil company (Standard
Oil of California) in May 1933, Saudi Arabia started receiving money in the form of loans
for more than two decades, despite the discovery of oil in commercial quantities in late
1939, because the terms of the agreement were disadvantageous-to Saudi Arabia.® Given
its nature, the agreement included no security protection as the second party was a private

company seeking profit. However, with the huge oil reserves discovered in Saudi Arabia

and with oil becoming a global source of power during and following the Second World - -

War, the security of Saudi Arabia became a vital part of US interests. The basic equation
of Saudi-US relations was that in return for preferential, unconstrained access to Saudi oil,
the US will provide protectipn to the Kingdom against foreign threat.” For the US, Saudi
Arabia, as the world’s largest oil exporter, the host for some of the most sophisticated
military bases available to the US in the Middle East, and the largest market in the region
for US goods and services especially arms, has long been a vital strategic ally in the

region.
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Due to this development, many conservative, radical salafis, as well as some Saudi
liberal intellectuals, believe that the role of the US is effective not only in shaping many
Saudi foreign and some domestic policies, but also in the survival of Saudi Arabia against
external threats.® Moreover, several academic studies have associated the longevity of the
Saudi political system with primarily international factors.”  Accordingly, the
contemporary rulers of the Kingdom are seen by some Saudis as collaborators with the US
from which they derive their security and continuity.'® Popular resentment among Saudis
against the US is partially caused by the US’s long standing turning of a blind eye to what
are widely seen as human rights abuses carried out by Saudi authorities, although other,
and more important, reasons contribute to these hostile feelings.

In exchange for Saudi Arabia’s cooperation and assistance in oil production and
pricing and for purchasing US military equipment and training, the US did not question
the domestic politics of the Saudi government.!! The issue of human rights violatioris and
restrictions on fundamental freedoms never formed part of the official bilateral discussions
between Saudi Arabia and the US. With the exception of its annual human rights report, «
US administrations-have traditionally avoided public criticism of the Kingdom’s human
rights record or the nature of its political system. Saudi domestic issues remained for
decades outside the interest of all US administrations, avoiding what might be considered
as interference in internal matters. However, this line of US foreign policy towards its
close ally has changed since the 11 September attacks. s

One of the major developments following the 11 September attacks is the growing <
realization in the US and elsewhere that domestic conditions throughout the Middle East,
particularly in Saudi Arabia, are of significant concern as -a major cause of radicalization. -
Empowering women is seen as critical not only in promoting democracy and development
but also in defeating terrorism.'”> Based on the conviction that resentful and repressed >
citizens are susceptible to extremist ideology, President George W. Bush pledged to re-
structure radically America’s foreign policy towards the Middle East, promising to spread |
democracy and emphasizing concepts such as the rule of law, limits on state power, free
speech, women rights and religious tolerance.”> Some members in the Bush
administration have commented critically and demonstrated concern about several
political, social and religious practices within the Kingdom. This new criticism comes
particularly from the network of so-called neo-conservatives and Christian rights activists

joined by the Zionist left,"* who have had major influence on Bush’s foreign policies. ,
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While generally urging the Saudi government to liberalize and democratize political and
social life in the Kingdom, American criticism mainly focused on cracking down on
Islamic charities and changing the school curricula. The Saudi government responded
positively to such criticism by reviewing and correcting the most objectionable features of
its school curricula and restricting and closely monitoring Islamic charities. In addition to
unifying most boys and girls’ curricula, the Saudi Ministry of Education deleted some
topics from the Islamic curriculum including a chapter about al-wala’a wal bara’a
principle.'?

Nevertheless, officials in the Bush administration generally refrained from harsh or
open criticism, whilst privately raising some serious concerns about domestic issues.'®
Rather, US officials publicly in general used an encouraging language when talking about
reforms in Saudi Arabia. US Secretary of State Colin Powell said that “it is up to the
Saudis to decide how they wish to transform their society”, but noted that while the US
would not dictate change, the US would like to “be able to influence how such reforms are
going to be introduced as some of them could be better than others.”’’ Carefully
commenting on the Saudi announcement to hold partial municipal elections, US President
George Bush indirectly called on the Saudi government “to give the Saudi people a greater
rolein their own society.”'® During his visit to the Kingdom in January 2004, former US
President Bill Clinton urged the Kingdom to embrace reform, noting the impossibility of
resisting the wind of change;lg Such comments by US officials on domestic policies
disclose an increasing influence by foreign states on human rights in Saudi Arabia.

In March 2004, Saudi authorities arrested a group of reformists, who had signed -
petitions calling for peaceful political, social and economic reforms as detailed in the
previous chapter. The US State Department’s spokesman Adam Ereli condemned the
detention as “inconsistent with A‘the kind of forward progress.that reform-minded people

are looking for?

and described it as “regrettable” and a “step backward”,?' especially

following initiatives disclosed by the Kingdom to expand people’s participation in

decision-making. During a meeting with Crown Prince Abdullah, US Secretary of State
Colin Powell also expressed concern over the detentions.?

| The detained reformérs were preparing a statement undermining the recently

formed NHRA, accusing it as being appointed body, and complaining about the Saudi

authorities’ neglect of their request to license a human rights NGO. The Saudi authorities

rejected the US criticism over its arrest of the activists, considering their arrest as internal
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affairs.”® As the three reformists appeared initially before a judge in open court hearing,
this remarkable and unprecedented step in the Kingdom’s judicial system was welcomed
by the US administration.”* However, after a judicial order to close this first ever open
trial, the US government called upon the Saudi authorities to reopen the trial and to
recognize the right of freedom of expression.”’

The nature of the relationship with Saudi Arabia became not only an issue in
which members of Congress discussed the US relationship with the Kingdom and
introduced a draft of an accountability act,® but also an electoral issue in the US
presidential election in late 2004. The Democratic presidential candidate, Senator John
Kerry, criticized the Bush administration for its close relationship with Saudi Arabia and
warned that Americans “will not do business as usual with Saudi Arabia.”*’ Furthermore,
personal and financial relations between the Saudi royal family and the Bush family were
criticized in the media and in widely purchased books, raising further suspicions about the
nature of the longstanding US-Saudi alliance.”®

In early 2004, the US administration leaked news about an initiative designed to
promote political, social and cultural, and economic reforms in the Middle East® The
initiative and its recommendations were formulated on the basis of the Middle East
Initiative (a US State Department plan launched in December 2002) and the UN Arab
Human Development Reports of 2002 and 2003. The main propositidn underlying the
initiative was that the growth in the “region’s pool of politically and economically

disenfranchised individuals°

increases extremism and terrorism. This proposition cited -
the three ‘deficits’ identified in the UN Arab Human Development Reports of 2002 and
2003 - freedom, knowledge and empowerment of women — as among causes of the current

conditions in the region.*!

Inspired by the 1975 Helsinki:accords, the potential influence
of the US sponsored Broader Middle East and North African Initiative (BMEI) has

increased after its adoption by the Group of Eight Industrial Nations at their June 2004

summit.*?

According to US officials, the initiative was introduced in response to growing
regional voices calling for reform in the Middle East.> From the US perspective, the
initiative is based on the belief that the primary pillars of democracy — such as
representative legislature, an independent judiciary, freedom of expression and a free
market — are “suitable for all people and compatible with any society, though they may not

look exactly the same or function in exactly the same way.”** Although the initiative was
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designed to support reform plans and to offer assistance for activities aiming at increasing
opportunities and freedom for the peoples in the region, it was not clear how these
activities would be financed.”® Therefore, it is likely that the initial objective of the
initiative is to pressure governments in the region,* including the Saudi government, to
enact previously announced reforms. Officials in Arab states, particularly in Saudi

Arabia, reacted negatively to the initiative and criticized it as interference in internal

37

affairs.”’ In looking at the initiative and the circumstances surrounding its introduction

and adoption, Saudi Arabia is considered as the focal point due to its alleged links with
extremism and terrorism.

It is worth noting that monitoring and commenting on human rights practices, in
all countries of the world including Saudi Arabia, is undertaken by various agencies in the .
US government. Since the mid 1970s when human rights were formally incorporated into
US foreign policy, the US has attempted to hold governments accountable to their
obligations under universal human rights norms and international human rights
conventions.”® The US State Department releases two major annual reports: the Country
Report on Human Rights Practices and the International Religious Freedom Report,
covering 196 countries in the 2002 reports. The US Commission on International
Religious Freedom (USCIRF), an independent federal agency established under the
International Religious Freedom Act of 1998 (IRFA), gives recommendations on
international religious freedoni to the executive branch:and Congress including specific
policy recommendations on ‘countries of particular concern’ (CPC). According to the
IRFA of 1998, to simply designate a severe violator of religious freedom as CPC is not
sufficient action. The CPC designation carries an obligation that one or more of certain -
actions specified in Section 405 of the IRFA be taken unless the President determines that
pre-existing sanctions are adequate or otherwise waives the requirement.*®

The US annual reports, as a watchdog mechanism, have been used as .a means to
assist the implementation of US foreign policy and the promotion of its interests all over
the world. Although such reports have criticized violations of human rights in Saudi
Arabia, concerns expressed in the reports over human rights practices in the Kingdom had
not been publicly raised by US administrations. Since 1999, USCIRF has been pressing
for CPC status for Saudi Arabia.. Caused mainly by its linkage with extremism and
terrorism, Saudi Arabia was finally listed as CPC in the 2004 report on religious freedom.
Despite being symbolic, the designation of Saudi Arabia as CPC is an unusual public
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rebuke by the US that could, at least in principal, lead to future sanctions against the
Kingdom. Some analysts rightly pointed out that this step is to warn Saudi Arabia that
America will not overlook, as previously, behaviours deemed to be unacceptable,*
especially when it comes to practices believed to be causing Islamic militancy. In July
2006, an agreement was struck between Saudi Arabia and the US State Department by
which the Kingdom will introduce further laws and policies to curb abuses of religious
freedom and to spread a culture of tolerance towards non-Muslims.*!

With the exception of influences and pressures related to combating terrorism,
which may include some aspect of promoting human rights such as targeting intolerance
and expanding the role of women in public life, the close and special relationship between
Saudi Arabia and the US ensures that pressure on the Kingdom over human rights will
arguably remain minimal. Realizing the high price of instability in the Kingdom, some
Westerners argue that the Saudi monarchy is the ‘lesser evil’ and therefore preferable to
what they believe is the only alternative; a conservative Wahhabi government.42 It is
jusﬁﬁablé to argue that Saudi Arabia’s cooperation with the US, especially in oil policy
and major arms contracts, has made the Kingdom largely immune from any genuine US
pressure in relation to its human rights record. However, this does not deny that the US
has been extending its influence through diplomatic means such as negotiation and
persuasion, notably increasing after the 11 September attacks.

In another form of influence coming from neighbouring states, the US invasion of
neighbouring Iraq put more pressure on Saudi Arabia to embark on a series of steps

towards reform. The decision to establish a National Dialogue Centre came after the US

invasion in order, inter alia, to strengthen the national front against any potential spill-over -

threats or Shiite uprising and also to absorb dissatisfaction arising from what is seen as -
discrimination against minorities in Saudi Arabia. Regardless of the real US intentions in -

- invading Iraqi, that the US was actively promoting democracy in Iraq raised awareness of
the need for reform in the Kingdom. Some liberal Saudis think that pressure from the US
administration on Saudi Arabia might have been the cause of tentative moves towards
reform taken in the last few years.43

In a surprise move, in January 2003, Crown Prince Abdullah launched an initiative
calling for major reforms in the Arab world, even while the Kingdom itself has one of the
world’s most conservative political systems. Following the US Middle East Initiative of

December 2002 and the UN Arab Human Development Report of 2002, the Saudi
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initiative appears to be a response to intense American pressure on governments in the
region, especially Saudi Arabia. For the Saudi government, the proposal for reform was
designed to affirm self-motivated reform and escape public perception that reformative
steps taken in the Kingdom are the result of submission to international pressures. The
Saudi initiative was later discussed and adopted by Arab leaders at the Arab summit in
2004.

In addition to intensified US influences and pressures, political liberalization in
Gulf States and in other Arab countries have left Saudi Arabia looking isolated as one of
the last fortresses of traditional rule. Despite being authoritarian political systems by
international standards, many governments in the region have incorporated major
democratic elements. With the exception of Saudi Arabia and the United Arab Emirates,
Arab monarchies have already moved to become constitutional monarchies.** In 1995
there was a coup in Qatar, followed in 1999-2000 by the deaths of the elderly heads of
state of Jordan, Morocco, Bahrain and Syria. Changes of heads of state have brought a
new approach to governance and human rights in those countries. Reforms in most
neighbouring countries have led to increased political and economic opportunities for their
peoples and resulted in an improvement of policies leading to greater protection of their
rights, including the rights of women.** In most Gulf States, the margin of freedom and
the participation of citizens and women have been widening.

Changes under way in neighbouring countries of a similar political system
indirectly, but noticeably, influence the situation in Saudi Arabia. For instance, voters in
both Bahrain and Qatar have recently approved new constitutions by referendum. Also,
Kuwaitis, Qataris, Jordanians and Moroccans can elect their representatives in
parliaments. Saudi activists have called upon the government to broaden the citizens’ role
in public life, as has been the.case in monarchical political - systems in Jordan and
Bahrain.*® Being similar to other Arab monarchies, especially members of the Gulf
Cooperation Council (GCC), has inspired some Saudis to demand changes in their social
and political life and to put more pressure on the Saudi government to reform its current
structures and policies.

In response to the incréasing calls for reform and after the US initiative for the
Greater Middle East,*’ Arab leaders agreed at the Arab League Summit, May 2004 in
Tunis, to sign a document calling for reform entitled ‘Pledge of Accord and Solidarity’

and adopted the revised ‘Arab Charter on Human Rights’.*® Unlike previous summits
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since the Arab League’s creation in 1945, Arab leaders for the first time declared their
commitment to implement the organization’s decision. While the leaders agreed and
signed a pledge to implement the decisions contained in the document, analysts question if
the document would have any significance knowing that its implementation was left

largely up to the individual countries.*

The document called on members to foster
democratic practices, broaden participation in political and public life, strengthen the role
of civil society and expand the role of women.>® Both the US and the Arab leaders believe
that reforms are essential to the security and the development of the region, but Arab -
leaders rejected the idea that the call for reform was forged under outside pressure.’’

Under the assurription that the influence of foreign states in the Kingdom’s
domestic affairs can be very effective, international human rights NGOs lobby powerful
states to press Saudi Arabia to respect human rights and fundamental freedoms.”
Furthermore, those NGO$ regularly urge multilateral institutions, such as the UNCHR, to
take decisions and actions against accused governments and to pressure them to change
abusive practices. Within this context, the EU group became accustomed, in their
statements at the UNCHR annual session, to criticize the violation of human rights and
fundamental freedoms in several countries including Saudi Arabia.>

In viewing the consequences of foreign states’ influences on, and involvement in,

promoting human rights in Saudi Arabia in general and women’s rights in particular, it is

worth noting that the outcomes to date have been insignificant in substance. Due to their

substantial economic interests in Saudi Arabia, influential Western states have largely
marginalized the issue of human rights practices in Saudi Arabia for economic and
political gains. For a long time, foreign states confined their forms of pressure to
occasional statements and periodical reports about human rights practices all over the
world, including Saudi Arabia. Conversely, Saudi Arabia succeeded in promoting the
view that its stability necessitated maintaining cultural particularities. Nonetheless, the 11
September events have unsettled the US strategy concerning domestic issues in the
Kingdom. As discussed earlier, US strategy now focuses on pressuring and encouraging
changes that would reduce or eliminate radicalism, which involves promotion of some
human rights including the spread of tolerance and strengthening the role of women in
public life. US pressure on the Kingdom has centred mainly on social change, which

naturally takes time for its consequences to materialize. If foreign states’ pressure and



148
encouragement continue and intensify, the chances for greater reforms, and larger
developments towards human rights, would likely increase.

The influence of neighbouring states on human rights in Saudi Arabia is best seen
in the context of socialization. Despite being limited, political reforms and social
developments relating to human rights in neighbouring countries, especially the GCC
states, are likely to play a more significant role in stimulating changes at grassroots of the
Saudi society than reforms taking place in other parts of the world. Saudi Arabia, for
instance, established in 2003 a governmental human rights body, following in the
footsteps of nine Middle Eastern states that have created similar institutions during the last
ten years.”* Compared to direct pressure, this indirect influence may not be noticeable, but
changes undertaken in peer neighbouring states with analogous cultures and similar

political systems are likely to be infectious and profound in the long run.

2- Non-Governmental Organizations:

Self-appointed international NGOs have played a part in constraining the absolute
sovereignty of nation-states and are able to raise responses from world opinion through
advocacy of their causes. Although overwhelmingly Western, those NGOs can be
regarded as the kernel of a global civil society, and new communication technologies have
played a major role in makiﬁg civil society visible in 'some fields.”> Much of the
conceptual authority and the political strength of NGOs comes from their funding sources
in the West; many international NGOs however have been commonly known for their °

independence and non-affiliation. To maintain their credibility, international NGOs

- always try to ensure that their agendas, and any authority they may have, are not being

directed in covert ways by funding sources. In authoritarian political systems, activities of
local NGOs that receive funds from foreign states or international NGOs are met with
suspicion from their host governments.

As indicated in the earlier theoretical discussion, the central importance of
international human rights NGOs is their ability to contribute to the protection and
promotion of human rights through, inter alia, challenging and pressuring governments as
well as by boosting social interests and raising public awareness of human rights.
International NGOs enjoy more flexibility in exerting political and diplomatic influence

than formal international institutions such as the UN.>’ International human rights NGOs,
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mainly Amnesty International (AI) and Human Rights Watch (HRW), have gained

worldwide reputations, and criticism of them is often dismissed as an attack on the values
of human rights themselves.  Pressure brought by human rights NGOs raises the
perceived costs of repressive action against a regime’s opponents and compels
governmental officials to take human rights more seriously. Citizens of an oppressive
state are less able to protect their own rights than those of states which are more respectful
of those rights. Human rights NGOs, thus, make oppressed individuals or groups feel they
are not entirely isolated, which encourages them to promote their cause.

International human rights NGOs operate on the conviction that bringing abuses
out into the light of day is the most powerful weapon in curbing such actions.
Accordingly, those NGOs utilize various forms of publicity in seeking to achieve their
objective of protecting human rights. Publishing annual monitoring reports, distributing
press releases to the international media, participating in multilateral forums such as the
UN and its organs, launching campaigns on specific issues or directed at particular
governments, calling on the concerned regimes to take actions, calling on other
governments to formally consider human rights "in their foreign policy, mobilizing
domestic and international public opinion, and offering assistance to local human rights
groups are all among the wide range of activities used by international human rights
NGOs to pressure governments to take actions and reform their policies.

International human rights NGOs have played a significant influence in numerous
countries,58 but what is less obvious is the extent of their influence in Saudi Arabia. The
Kingdom has been cited by several international human rights monitoring organizations
and groups for its alleged failure to respect a number of basic human rights. International
human rights NGOs are often harsh critics of the Saudis’ treatment of women and the
Kingdom’s judicial-system and of the use of cruel punishments, including amputations
and public beheadings.’® They have consequently been attempting to influence the
situation of human rights in Saudi Arabia by using various methods of pressure and
influence.

Because of the alleged widespread abuses in many Arab, Middle Eastern countries,
some international NGOs have in recent years designated departments committed to this
region.®’ Pressures on Arab countries by those NGOs would also influence Saudi Arabia,
especially when pressure renders changes in those countries. Also, such NGOs have been

assisting Arab human rights activists, including Saudi activists, and inspiring their
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activities. Since the early 1990s, Saudi human rights activists have been contacting
international NGOs to serve their cause. Saudi activists typically report the arrests of
reformers and cases of abuse to international NGOs, and to world media, seeking to press
for their release.’’ Despite presumed differences on the definition of human rights, Saudi
dissidents and political activists and international human rights NGOs have mutual
interests in ending what is seen as abusive practices in Saudi Arabia, at which a level of
contact and cooperation has been established. When the British government attempted in
the mid 1990s to deport a Saudi Islamist dissident®? in response to pressure by Saudi
Arabia, human rights NGOs were able to play a role in reminding the British of their
obligations arising from international and domestic laws and in blocking the deportation.

Using another method to press Saudi Arabia to do more for protecting human
rights, NGOs call upon powerful Western states to pressure Saudi Arabia to respect
fundamental human rights,> as indicated earlier. They routinely call on governments
dealing with the Kingdom to formally note the human rights situation in Saudi Arabia as
part of their foreign policy.** Following their role in reporting numerous cases of abuses
over several years in the Kingdom, these NGOs successfully pushed for the consideration
of the human rights situation in Saudi Arabia under the confidential 1503 procedure,
which is discussed later in chapter six.

International human rights NGOs have extended their calls to companies operating
in Saudi Arabia to incorporate human rights issues into their risk control and risk

management analysis, aiming to place more pressure on Saudi Arabia for the sake of

protecting human rights. In this regard, Amnesty International (AI) produced documents - - -

on the business climate in Saudi Arabia, highlighting ways in which internal -

developments and changing relations between Saudi-authorities and foreign companies
could potentially facilitate improvements in human rights observance and -outlining ways
in which foreign businesses operating in the Kingdom can exert positive influences on
human rights.* Moreover, because of segregated dining areas in Western chain
- restaurants and cafes in Saudi Arabia and their discriminatory hiring policies, some
Western activists and feminist NGOs are calling on all concemed civil groups and
individuals to protest against sex discrimination, accusing US companies operating in
Saudi Arabia of promoting sex apartheid and calling for an end of those companies’

discriminatory practices in Saudi Arabia.%
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Calling on foreign states and companies to advocate protection of human rights in
Saudi Arabia may combine various efforts to stimulate eventually changes of policies in a
pro human rights directio-n. This lobbying comes mainly in the context of the naming and
shaming of countries accused of human rights violation, under which countries are
pressured to alter their policies in order to save their international respect and reputation
(as discussed later), beside the threat of possible sanctions by companies or states.

In March 2000, IA launched a global campaign targeting human rights practices in
Saudi Arabia, aiming at exposing the Kingdom’s human rights policies, particularly in
regard to judicial procedures. Consisting of various statements, publications and
demonstrations, the campaign is the first ever international campaign about human rights
in Saudi Arabia. The Kingdom, however, dismissed the campaign as an attack on Islamic
principles. While its substantive impact was insignificant, the campaign immediately
succeeded in provoking the Saudi and international media to engage in discussion about
human rights in the Kingdom and in motivating Saudi officials to make statements on
human rights. As the campaign targeted a large audience, it contributed to boosting
awareness about the situation of human rights in Saudi Arabia.

Despite the argument that NGOs provide a credible voice that could educate the
public about issues of importance and move citizens to act in certain ways, international
human rights NGOs have had limited success in educating the Saudi people about human
rights, let alone mobilizing them. Unsurprisingly, the Saudi government, like many

governments, had reacted negatively to the augmented role of NGOs in what has been

labelled as a global civil society and to their increased involvement in international =

multilateral institutions.

Prior to the 11 September attacks, Saudi Arabia did not respond to requests by
international human_rights NGOs to visit the Kingdom and to discuss human rights
practices. However, under various forms of influence, Saudi Arabia responded positively -
to requests by HRW to visit the Kingdom, and the first ever visit by international human
rights NGOs took place in early 2003, followed by another visit in November 2006. Saudi
Arabia felt bound to discuss with the HRW delegation issues of human rights, and allowed

57 in an attempt to improve the Kingdom’s international

the delegation to visit prisons,
image. Despite this step, the long-standing taboo on scrutinizing and reporting human

rights abuses to international NGOs remains effective.
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International human rights NGOs have been conducting various activities to
influence human rights in Saudi Arabia, including publicizing abuses through reporting
and campaigns, mobilizing pressures from states, multilateral institutions, the media and
the public at large and soliciting meetings and discussions with Saudi officials. The
independence of those NGOs gives their activities credibility, which contributes to
enlarging their influence. In looking at developments taking place in the Kingdom,
international NGOs were, along with other factors, able to make a contribution, when they
made Saudi Arabia re-consider its strategy in how to deal with pressure for change in the
field of human rights. However, it is hard to establish that their influence by itself is
significant, given the overlapping nature among various external and internal factors.
Their influence however is an integral, essential part of an array of factors that have

contributed to Saudi Arabia’s engagement in the socialization and learning process.

3- Globalization and Modernization:

As discussed in the previous chapters, the process of globalization has been
connected with both modernization and technological change. It is commonly argued that
globalization also constitutes technological and social phenomena in which both
technology and civil society should play an essential role in development and
modernization.®®  Within this notion, globalization involves the diffusion of concepts
linked to capitalism and values of democratization and liberalism. The international
revolution in information technologies, particularly the Internet and satellite television,
has been a significant and constructive instrument in the diffusion process:

As illustrated in the chapter four, Saudis have been under the influence of
modernization and the global information technologies. Given the earlier noted growth in-
Internet use in Saudi Arabia and the tremendous expansion in viewing foreign satellite
televisions, cultural and traditional values, especially those related to the treatment of -
women, are encountering unprecedented challenges by exterior influences. Furthermore,
modernization and development, which are associated with material and immaterial
changes, has been posing signiﬁéant threat to Saudi traditions and cultural values.

With the massive capabilities available to Western powers not only to expand their
political and economic dominance but also their cultural influence, social traditions and

cultural values in many parts of the world became a sphere of influence of Western
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culture. Despite the perception that local cultures are the last frontier of global change,
extraneous traditions and ways of life are penetrating indigenous societies and changing
their traditional, cultural éoncepts, including newly defined concepts such as human rights
and fundamental freedoms. Within this connection, Saudis increasingly imitate Western
lifestyles and are under the influence of further cultural penetration. Not limited to Saudi
Arabia, there is also resentment and fear of the globalization process, which has
challenged traditional modes of thinking and thus provoked impulsive reactions not only
to Western influence but also to changes that come with globalization. Nevertheless,
resistance to globalization is not comprehensive since the government and segments in the
society are seeking to enjoy the benefits offered by globalization.%’ Like most societies,
there are opposing reactions in Saudi Arabia towards globalization between those who
want to maintain the status quo and those who believe that globalization is a beneficial
driving force for change and reform.

Economic, political and cuitural aspects of globalization have started to change the
environment in which the Saudi government functions. This new atmosphere has offered
the poorly-structured civil society in the Kingdom new tools, particularly the earlier noted
communication technologies. Moreover, given the influence of the global environment in
which nearly 60 percent of UN members have made major amendments to their
constitutions or adopted new constitutions during the 1990s,”® Saudi Arabia promulgated
in 1992 its Basic Law of Governance which defines the country’s political system and
outlines its structure, including its role in protecting human rights. Similarly, international
considerations have partly motivated several countries in the Middle East region,
including Saudi Arabia, to establish governmental human rights institutions nominally
designed to assist implementation of internationally-recognized human rights norms."
For economic motives, Saudi Arabia sought to join the globalized market under the
umbrella of the World Trade Organization (WTO). Yet, Saudi Arabia has not only
adjusted its trade regulations and standards, but also made adjustments relating to its legal
system, inter alia, to meet WTO requirements. It is increasingly recognized that human -
rights violations threatening the safety and security of individuals are likely to contribute
to social instability, eventually negatively affecting the investment climate.”” Therefore,
improving the Saudi legal system is indeed linked to both the creation of a proper

investment climate and to the protection of human rights.
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Saudi Arabia submitted an application to join the WTO in mid 1993, but it took
more than twelve years to convince the members that all aspects of Saudi trade and legal
regimes are in conformity with WTO. The rapid pace of globalization risks leaving Saudi
Arabia behind unless the pace of change in the Kingdom is accelerated. Therefore, Saudi
Arabia has promulgated a considerable number of new legislative acts to reform both the
national economy and the administration of justice and improve its standards in both fields
to meet international requirements.”” As indicated in chapter one, several developments in
Saudi Arabia’s judicial system have taken place since the mid 1990s. Reforms in this area
included creating institutions, such as the Board of Investigation and Public Prosecution,
and the issuance of the three laws: the Code of Judicial Procedure, the Code of Criminal
Procedure, and the Code of Practice for Lawyers. Unlike economic reforms that are
directly connected with the Kingdom’s desire to join the WTO, legal reforms are
associated with the process of globalization in its comprehensive meaning, which includes
improving transparency in the judicial process and eliminating the socially accepted and
widely practiced patronage relations, commonly known as wastah, which usually impede
transparency and serving justice.74

One of the ways to improve people’s economic rights and to promote their rights
to work is to offer education that would give individuals opportunities to compete in the
globalized economy. Saudi Arabia is facing multi-level problems related to its
educational system. To address the Kingdom’s socio-economical problems, attempts to
reform the education have been undertaken to provide the workforce market with skilled -
Saudis to replace the large number of foreign workers. Aiming also to enlarge the
involvement of women, spendihg on technical education and vocational training has
dramatically increased, by which vocational colleges and centres will increase capacity by
250 percent in the next seven years.””

Saudi women, as an integral part of the human resources necessary for economic
growth and competition in the globalized world, constitute a small portion of the
workforce (approximately 5 percent), as explained later in chapter seven. In light of the
local and global economic chal]enges facing the Kingdom, the Saudi government has
realized the need to initiate new measures and promote progressive views that would help
to encourage greater participation of women in the economy. Restrictions on women

running their own businesses were eased, as seen, for instance, in the recently established
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women’s sections in the Ministry of Commerce and in some regional chambers of
commerce.

The global role of multinational institutions has been to increase the unification of
regulations and the promotion of common international standards. In doing this,
international financial and cultural institutions have been attempting to incorporate human
rights in their agendas.”® According to the agendas of multilateral institutions such as the
WTO, IMF and World Bank, economic reforms necessitate greater transparency and
accountability, clearer regulations, good governance and social and political reforms
including wider public participation.”’ Inequalities among people in access to the
prerequisites of economic growth (such as education, knowledge and an independent
judiciary) facilitate violations of human rights. According to the World Bank, human
rights can be better guaranteed only when a judicial system functions as a strong,
" accessible and independent institution and once a parliament is effectively able to
oversight and check decisions by the executive branch.”® Development and good
governance also contribute to the protection of and improvement in human rights. Saudi
Arabia thus has been -influenced by the emergence of such a global atmosphere, as
changes in policies related to decentralization, development and good governance have
been undertaken in many countries with the assistance of international institutions.” The
Saudi government has worked with the international institutions to incorporate
decentralization into development and governance programs.®® Such cooperation has the
potential to eventually impact positively human rights in:Saudi Arabia and indicates a
level of willingness within elites to engage in a process of learning and socialization with
international actors.

Economically, Saudi Arabia has realized the need to reduce state involvement in-
the economy and.to.open up its market. Therefore, the government has taken major
economic steps, despite resistance within some circles in society and in the government as
well.®!  Several measures within a political, cultural and economic context have been
implemented, including the creation of governmental institutions such as the Supreme
Tourism Authority, the Board of Investigation and Public Prosecution, the licensing of
non-governmental bodies such as labour committees and the NHRA, and the re-
structuring of laws in areas such as the criminal law, press and publication law, and
foreign investment law. However, such moves towards economic reform are much more

substantial than reforms in areas outside the economy.
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In reaction to cultural influences associated with globalization, many Saudis,
officials and non-officials, argue that their culture can not accept many notions coming
into Saudi Arabia through globalization, believing that the cultural invasion will lead to
the disintegration of identity and the spirit of the Islamic, Arabic and Saudi culture. A
survey conducted among Saudi youth showed a high degree of awareness of threats posed
by cultural invasion in the era of globalization.? Advocating Islamic teachings and the
maintenance of traditions, conservative Saudis consider the cultural aspects of
globalization an unjustifiable threat to the diversity of global multiculturalism.® Saudi
Arabia contends that globalization should not be a source of hegemony and the imposition
of concepts and values unilaterally on other societies.®* Despite many clearly articulated
arguments against cultural globalization, which is mostly perceived as a synonym of
Westernization, there are Saudi voices who attempt to harmonize some cultural aspects of
globalization, such as the notion of acquaintance and shared values among nations, human
rights and freedoms of worship and expression, with the tenets of Islam.®

What is interesting in the issue of globalization and modernization is the extent to
which it could influence Saudi Arabia’s norms and values relevant to human rights. The
rapid and continuous economic, technological, social and political intrusion of Western
and other foreign cultures into Saudi Arabia may, eventually, put the domestic cultural
norms in jeopardy.  Although Saudi conservatives associate globalization with
Westernization and thus warn the public against cultural invasion and call for the

preservation of the Islamic, Saudi local culture,®® such efforts may not be sufficient to stop

the ongoing inflow of Western socio-economic views and lifestyle. Globalization along

with modernization have already affected some aspects of Saudis’ life and contributed to
changes in some religious and societal characteristics in Saudi society, particﬁlarly norms
connected with women and their participation in public life and in economic activities. As
global media networks and communication technologies have enabled dominant Western
powers to reach the whole globe, information barriers have already fallen, and neither the
Saudi government nor its people are able to censor or control the influx of information.
Nonetheless, despite some changes, the resistance to foreign cultural penetration is still
generally strong, but it is likely to weaken gradually, especially among younger
generations.

Following Saudi Arabia’s accession to the WTO in late 2005, numerous changes

are expected to take place within and outside the economy. What is connected to human
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rights is that joining the WTO would subject some domestic policies to international
scrutiny, particularly the legal system. Moreover, joining the WTO would help to open
the country more to the outside world and improve transparency and good governance in
the Kingdom.?” These would be seen as signs of potential positive change in the area of
human rights, including women’s women. For instance, given the increasing demands for
women to enter the workforce, the process of reshaping traditional perspectives on the role
of women are likely to further their independence and contribute to advancing their rights.
In looking at the influences of globalization and modernization on human rights in
Saudi Arabia, influences have been contributing to motivating Saudis towards greater
engagement in a process of socialization and learning about human rights, including
women’s rights. Saudi Arabia has witnessed several developments concerning human
rights since the submission of its application to join the WTO in 1993. It would be
" inaccurate, however, to link such developments to the influence of globalization and
modernization alone. Rather, the process of globalization, along with modernization in its
various material and immaterial aspects, has played a role, along with other factors, in

encouraging Saudi Arabia to reform its policies and institutions.

4- International Media and Public Opinion:

The advances in communications of the past century, ‘especially in the last twenty
years, have ushered in a world in which the news media play a-dominant role, including
shaping perspectives on the legitimacy of regimes. ‘Governments in general seek to secure
legitimacy, not only within their own society but also on the international arena, through
the media. In contemporary world politics, adherence to human rights norms has become
coupled with-a state’s political legitimacy and image. Therefore, internationally
publicizing human rights abuses shames any- accused government, questions its
legitimacy, undermines its international respect and damages its world image. This
explains why governments can no longer afford silence towards any criticism by the
international media. In order for criticized governments to secure both domestic and
international legitimacy, they have been forced to respond to criticisms of publicized
human rights abuses.

International media, which shapes and sometimes creates public opinion, has been

largely dominated by Western states. Powerful states that have great influence through
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international media may draw violating states into dialogue on human rights. China is a
good example in which the international media was used by the US, among other means,
to induce the Chinese leaders to engage in discussion about their record of human rights.*®

International public opinion often interacts with trends of the international media,
which is a crucial vehicle for publicizing human rights abuses. Since governments seek
international political legitimacy and strive for international respect, both the media and
public opinion at the international level play a considerable role in affecting domestic
policies. Public opinion in Western countries, and the media as well, can effectively
pressure their governments to take a certain course of action, including in the field of
foreign policy. Thus, governments of developing countries take into their calculations
trends in public opinion and the media of hegemonic states. Following the 11 September
attacks, which led to the downgrading of the Saudi Arabian image mainly in the US, the
Saudi government sponsored a well funded media campaign to bolster its image, not only
among decision makers but also at the public level. As part of its public relations outreach
efforts, Saudi Arabia has attempted to articulate to a US and international audience the
measures that are being implemented in the war on terrorism and the steps taken to change
practices that restrict fundamental human rights.

"In Saudi Arabia, public perceptions of domestic and international issues are
increasingly formed by the media outside Saudi Arabia, rather than by the government-
controlled press.* About 90 percent of Saudi Arabia’s households have access to satellite
 television channels.”® As Saudis have access to a great variety of both Western and
Arabic satellite channels, some influential Saudi businessmen have become heavily
involved in investing in satellite televisions and in the migrant Arabic press. Conscious of
the effectiveness of outside media, the Saudis now control a great deal of the private
Arabic media and have power over a giant empire of Arabic press and satellite channels,
not only financially but also by controlling its contents.

Saudi Arabia has showed a high level of sensitivity towards adverse media
coverage or publications. Saudis traditionally used their money and lucrative contracts
with Western companies to contain criticism of human rights violations in the Kingdom.
When, for example, the BBC broadcast in 1996 a programme on human rights violations
in the Kingdom, Orbit (Saudi-owned satellite Television Company based in Rome)
immediately terminated the BBC contract to provide an Arabic news service.” In an

attempt to stop airing a film called ‘Death of a Princess’ in the UK and the US in 1980, the
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Saudi government exerted all kinds of pressure, and the company responsible for making
the film was asked by British businesses and MPs not to show it.”>

Saudi Arabia traditionally kéeps a tight rein on the entry of international media
agents into the Kingdom and allows only carefully chosen reporters and journalists.
However, the tight restrictions on international media agents were eased after the 11
September attacks; consequently, their visits to the Kingdom have increased significantly.
Yet, despite allowing them into the Kingdom, Saudi Arabia typically attempts to control
their movements by providing escorts and cautiously selecting their interviewees.”
Nevertheless, the arrival of international media agents in the Kingdom has had a
disruptive impact on the degree of control over the news climate, and local events and
some Saudis’ informal comments no longer go unreported internationally. For example,
when the Saudi authorities arrested several pro-reform activists in March 2004, the
‘international media covered'the event, criticizing strongly the government action.’*
Agents on international media were able to interview some Saudi activists, gaining,
among other things, their perspectives on local events and policies.

The reporting' of events, including those related to human rights abuse, could
create a particular international public opinion that influences government’s decisions.
Whilst some of the arrested reformers have been released after agreeing to avoid signing
further petitions calling for reform nor talk to international media reporters, the trial of the
three reformists who refused to refrain from calling for reform was covered by the
international media worldwide.”> Knowing the effects of international media in applying
- pressure on the Saudi government, reform activists shrewdly utilized international media -

in their campaign. The government thus accused the reformists of, among other things,

contacting international media, acknowledging implicitly the influence of international

media. Various forms of pressure, including by the international media, eventually led to

the release of the three reformists in August 2005.

As the international media and international public opinion contribute to shaping
perspectives about Saudi Arabia’s legitimacy, and because the Kingdom seeks to gain
respect at the international level, it is legitimate to conclude that they both constitute a
form of international influence that have an effect on formulating some domestic policies
and decisions including those related to human rights. As illustrated, the international
media utilizes mechanisms of shaming and publicizing human rights violations in the

Kingdom. Accordingly, it can be concluded that the international media and public
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opinion play a role in encouraging and impelling Saudi Arabia to engage in the process of

socialization.
Conclusion:

Continued outside support, pressure and influence are unquestionably crucial in
translating into reality statements of intention by the Saudi government about reforms.
However, because the Saudi public perceive changes in values and traditions as a
‘Western’ agenda on one hand, and as the Saudi government is mindful to be seen as the
source of all policies on the other, Saudi officials typically stress that all steps taken
towards reform are not the result of external pressure. In May 2003, King Fahad pledged
to expand reforms, stating that “we reject interference in our internal affairs from any side
and under any pretext ... [and] are keen on undertaking self-assessment of our internal
affairs with the aim to reform.”® Also, after removing materials believed to be offensive
to other religions and chapters about jikad and non-Muslims from Saudi curriculums,
officials of the Education Ministry denied that Saudi Arabia had revamped its teaching

program in the face of Western pressure.’’

While this customary strong tone of denial
reflects sensitivity among Saudis not wishing to be seen as responding to external
influences, it might imply reacting to these influences.

Following the recent increased consciousness internationally of human rights
issues, concern about Saudi Arabia’s human rights record has evidently intensified. From

the whole range of factors determining Saudi government policy today, there is a clear

sign that international factors now have more potential to influence government choices = - -

than at any time in the recent past. Recent international circumstances have changed the
mentality of Saudis towards change, suggesting that various forms of international
influence and pressure are considered as the primary reasons behind the Saudi government
and people’s renunciation of certain aspects of the status quo amidst the desire for reform.
Reform of political, educational and economic systems in Saudi Arabia are not
only necessary to meet serious, foreseeable challenges internally, but also to improve the
relationship between the Kingdom and the rest of the world. Various forms of external
pressure and influence, particularly by influential states, have pushed the Saudi

government to respond by amending some domestic policies, mainly concerning outside
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cultures and religions, by encouraging tolerance of minorities and improving the treatment
of women. _

Some forms of external influence can be effective in the short term, especially in
the case of sanctions or intervention, but when international efforts include strategies for
strengthening local capacity, raising public and official awareness and shaming and
publicizing human rights violations, a sustainable protection for human rights is more
likely to eventuate. Accordingly, each form of influence that comprises a long-term vision
can lead to a gradual, but lasting, improvement in human rights protection.

As such, international factors have contributed, to a large extent, to the
reorientation of domestic humén rights policy in a pro-human rights direction. Since those
factors tend to overlap and interact with internal factors, it is difficult to single out one
form of influence as the sble explanation of developments towards human rights taking
place in Saudi Arabia. However, those factors have collectively provided essential
contributions in encouraging Saudi officials and people to engage in a process of

socialization and learning about human rights.
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CHAPTER SIX

SAUDI ARABIA’S ENGAGEMENT IN THE UN HUMAN RIGHTS
SYSTEM

Introduction:

As previously indicated, the influence of the UN human rights mechanisms along
with its relevant agencies constituted only one of several forms of influences propelling
Saudi Arabia to response to demands for reform. After discussing major internal and
external factors in earlier chapters, it is now appropriate to identify the main aspects of

“Saudi Arabla s engagement in the UN human rights system since the late 1940s, including

its posmon in relation to human nghts issues discussed at the UN. It is central to this
thesis to scrutinize Saudi Arabia’s engagement in, and interaction with, the UN human
rights system and how that has influenced the situation of human rights in general and
‘women’s rights in particular. ’

When the UN was established in 1945, Saudi Arabia was among the fifty-one
original members who partlclpated in the process of founding the UN and drafting its
Charter.! As a state-member in the UN during the formative years of establishing human
rights conventions and declarations, Saudi Arabia had engaged in debates over some
articles and statements, which reflected the Kingdom’s perspectives on human rights
issues. With the exception of the Kingdom’s abstention during the voting to approve the
UDHR in 1948, other aspects of Saudi Arabia’s involvement in the UN human rights
system have not yet been fully explored or critically examined.

When historically and critically reviewing how the Kingdom has interacted with
and engaged in the UN human rights system, it is possible to identify two distinctive
phases. Phase one involves the Kingdom’s activities in the process of debating and
adopting principal international human rights documents, commencing in the late 1940s
up to the early 1990s. The first section in this chapter, thus, examines mainly Saudi
Arabia’s position during the deliberation and adoption of the UDHR and the other six
major international conventions on human rights, namely the International Covenant on
Economic, Social and Cultural Rights (CESCR) and the International Covenant on Civil
and Political Rights (CCPR), the Convention on the Elimination of all Forms of Racial
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Discrimination (CERD), the Convention on the Elimination of all Forms of
Discrimination Against Women (CEDAW), the Convention Against Torture and Other
Cruel, Inhumane or Degrading Treatment or Punishment (CAT) and the Convention on
the Rights of the Child (CRC).

Following the end of the Cold War and the aftermath of the Gulf War in 1991, the
pattern of Saudi Arabia’s interaction with the UN human rights system has changed from
merely endorsing international human rights instruments by casting its vote in favour of
most resolutions that had created those instruments to becoming more involved in the
activities of the UN human rights system, including ratifying human rights treaties.
Therefore, the second section explores several aspects of the Kingdom’s involvement
during the second phase (from the early 1990s to 2006), including its ratifications of
human rights instruments and its interactions with various UN human rights mechanisms
and bodies.

In the final section, this chapter briefly analyzes the characteristics of each phase
and identifies the circumstances under which Saudi Arabia had changed its behaviour of
engagement in the UN human rights system. It also assesses whether changes taking
place in the Kingdom since the early 1990s have any correlation with influences exerted

by the UN human rights system.

1): Phase One (from the late 1940s to the early 1990s):

The UDHR is one of three pillars that lay down the international human rights
standards. The other two are the 1966 CESCR and CCPR. Together, these three
documents are known as the ‘International Bill of Rights’ because they have established
the foundations for international human rights standards. While the CCPR and CESCR
are legally binding treaties, the UDHR is -considered an initial, primary declaratory
statement designed to broadly establish benchmarks for the international community to
observe certain standards of human rights.

Although Saudi Arabia was not one of the eighteen members of the UNCHR who
drafted the initial text of the UDHR, the Kingdom’s representative to the UN participated
intensively in the two-month debate and deliberation among all delegates to the UN
General Assembly's (UNGA) Third Committee. Subsequently, the amended text of the
declaration was referred to UNGA plenary for approval. On 10 December 1948, the



169
UDHR was adopted and proclaimed by UNGA resolution 217 (III), without dissenting

vote. The final voting result was 48 states were in favour and 8 states, among them Saudi
Arabia, abstained. It is worth noting that Saudi Arabia was the only Muslim country to
abstain during the UDHR voting, and the other abstaining states were mostly communist
states (the Soviet Union, Byelorussia, Ukraine, Poland, Czechoslovakia and Yugoslavia)
and South Africa.

Contrary to perceptions that the countries with majority Muslim populations were
not active in the formulation of the UDHR and the two covenants, Saudi Arabia, along
with other Muslim countﬁes, was actively involved in the debate and discussions over the
UDHR and the proposed covenant at the UNGA’s Third Committee.> UN records show
that Jamil Al-Baroody,' Saudi Arabia’s representative to the UN, energetically

- participated in discussions and was able to attract the attention of other states delegates by
his articulate statements and vigorous arguments.

Al-Baroody’s argument recorded in UN documents revealed that Saudi Arabia’s
abstention from the UNGA vote was due to its objections to Article 16 and Article 18 of

- the UDHR. Article 16, which deals with marriage and the family, declares that “men and
women of full age, without any limitation due to race, nationality or religion, have the
right to marry...” It also establishes the necessity of consent for marriage and equal rights
in marriage. Saudi Arabia therefore expressed concerns regarding this Article, namely the
age of marriage, sex equalify in the marriage and banning limitations on marriage due to
nationality or religion.

The notion of unspecified sex equality in the UDHR was objected to by Saudi
Arabia and some other states as well. Article 16 of the UDHR states that men and women
are “entitled to equal rights as to marriage, during ﬁarriage and as its dissolution.”
Although the Kingdom’s oppdsition was not surprising since patriarchal elements in Saudi
society are recognizable, the Saudi opposition was nevertheless not based explicitly on the
maintenance of male superiority. Instead, its opposition was based on the argument that
the authors of the drafted text had based too much on the standards recognized by the
Western civilization and ignored the heritage of more ancient civilizations.” The Saudi
amendment to Article 16 proposed that men and women are “entitled to the full rights as
defined in the marriage laws of their countries”,® but the proposed amendment was
rejected by most delegates because it would undermine the notion of universal human

rights. UN records on the debate over Article 16 indicate that the Saudi representative
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argued that “it was not for the Committee to proclaim the superiority of one civilization
over all others or to establish uniform standards for all the countries in the world.”” In
voicing his opinions, Al-Baroody pointed out that a Muslim woman could own, inherit
and dispose of property, and that in the event of a divorce, she was entitled to a pre-
determined indemnity.

The second concern in Article 16 focused on the phrase that accorded marriage
rights to men and women ‘of full age’, which Al-Baroody argued did not incorporate the
notion of physiological development and proposed a replacement phrase ‘legal
matrimonial age’ for legal age for marriage.® As explained later in chapter seven, the age
of marriage in mainstream Islamic jurisprudence is linked to physical signs by which a
person reaches the age of maturity. Subsequently, Al-Baroody endorsed a substitute
phrase ‘mature age’ proposed by Syria, in deference to objections raised by other
delegations, which was unsuccessful.

Thirdly, as Article 16 clearly prohibits limitations in marriage due to race,
nationality or religion, Saudi Arabia unsuccessfully attempted to amend such prohibition
because a Muslim woman is not allowed to marry non-Muslim. Also, according to Saudi
national law, neither male or female are allowed to marry a non-Saudi without obtaining a
permit from the government. In order to limit provisions on sex equality in marriage, the
issue of ‘full age’ and the banning of limitations on marriage due to nationality or religion,
Al-Baroody’s proposals attempted to define or limit the- stipulations by subjecting
marriage rights mentioned in Article 16 to national laws. . However, the result was that
Saudi’s proposal for amendment on Article 16 failed by a large majority.

Saudi Arabia’s objection to Article 18 of the UDHR, which sought to establish the
freedom of thought, conscience and religion, was also not surprising given the religious
basis of the newly re-established Saudi state. The draft text prepared by the drafting
committee of this article stated that “this right includes freedom to change his religion or
belief, and freedom, either alone or in community with others and in public or private, to
manifest his religion or belief in teaching, practice, worship, and observance.” While
supporting the statement that “every one has the right to freedom of thought, conscience
and religion”, Saudi Arabia principally objected to the provision of the right to change
one’s religion and proposed to delete the phrase from the article.” During the debate on
this article, Al-Baroody expressed his surprise at the article’s elaboration on the right to

change one’s religion even though it was not the only freedom that the article sought to
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guarantee. He did not focus on the Islamic context to ground his arguments on the fact
that apostasy is forbidden in most Islamic jurisprudence’s schools of thought. Instead, he
used technical grounds to argue, pointing out that drafters of the article left other freedoms
with less emphasis than the freedom of religion and that the UNCHR has consulted
religious NGOs but without any participants from Islamic countries.'® Furthermore, he
argued that such inclination towards religion had resulted in crusades and religious wars,
stating that “throughout history missionaries (he did not specify any religion) had often
abused their rights by becoming the forerunners of a political intervention, and there were
many instances where peoples had been drawn into murderous conflict by the
missionaries’ efforts to convert them.”'!

In most of his arguments, Jamil Al-Baroody did not focus on points of Islamic
-theology, though he was representing a country known for its Islamic, Wahhabi,
conservatism. However, when he refrained from voting for the UDHR, it was likely that
his decision to abstain was based on consideration of Wahhabi perspectives, especially in
regard to the right to change one’s religion and issues of sex equality. In this respect,
“Saudi Arabia was the only country using frequently cultural -and occasionally religious
grounds to challenge the universality of some details in the UDHR.'?

Criticisms made by Al-Baroody of the authors of UDHR because they “for the
most part, taken into consideration only the standards recognized by Western civilization”
and towards the UNCHR when he said “it was not for the Commission to proclaim the

superiority of one civilization over all others...”"

reflected ‘his -advocacy of cultural
relativity and fear of cultural colonialism. While the UDHR is principally tied to the
notion of reason and conscience, Al-Baroody argued that the words ‘dignity and rights’
used in Article 1 “were ambiguous and had different meanings in different countries.”*
He expressed his wish to avoid both metaphysical questions and words that would be
subject to different interpretations and suggested that the text of Article 1 should state:
“equality and freedom being the ultimate Human goal, all men should act towards one
another in a spirit of brotherhood.”"?

After the vote on the UDHR had been taken, many delegations exercised their
rights to explain their votes or their reasons for abstention, but Saudi Arabia did not give
an explanation for its abstention. Although Saudi Arabia abstained from the voting, it had
cast its vote in favour of most articles in the UDHR. That most abstaining states were

communist and Saudi Arabia was the only Muslim country, may undermine attempts to
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link Saudi Arabia’s abstention with a general understanding of the teachings of Islam.
Furthermore, the position of Saudi Arabia in relation to the six major human rights
treaties, as discussed later, has weakened any correlation of Saudi Arabia’s abstention to
Islam. Nevertheless, it is not difficult to establish a linkage between Saudi Arabia’s
argument and abstention during the UDHR voting and its understanding of Islam as
envisaged by strict Wahhabism. Furthermore, if Wahhabism were sincerely taken into
consideration, Saudi Arabia would vote against the UDHR. It is thus interesting to note
that Saudi Arabia’s changing, and sometimes ambiguous, positions in relation to
international human rights standards and instruments implies pragmatism of the Saudi
government and reflects the malleability of the shari’ah.

Because of its declaratory, unbinding nature, it took only two years (1946-1948) to
finalize and adopt the UDHR. The negotiations of the two legally binding covenants
(CESCR and CCPR) continued for more than sixteen years (1949-1966). During this
period, Saudi Arabia was actively invoived in debate and discussion over proposed
articles in the two covenants. The two covenants are generally based on principles stated
in the UDHR, which resulted in a reiteration of some of the arguments mainly on sex
equality and the freedom of religion, by Saudi Arabia and other states, during the
negotiation of the two covenants.

- The first issue encountered in the formulation of a binding human rights treaty was
whether to have one covenant or two. The question of socio-economic rights vis-a-vis

civil and political rights was introduced early in the UNGA Third Committee’s debate

during drafting process of the UDHR text. After lengthy two-year debate over whether to

separate socio-economic rights from civil and political rights, the UNGA Third
Committee, by a vote of 29 to 21 with 6 abstentions, agreed to set up two separate
instruments, dealing respectively with civil and political rights, and economic, social and
cultural rights. Saudi Arabia, along with other states, was supportive of constructing one
legal document with an expansion of articles to include rights to social security, education,
free choice of employment and an adequate standard of living. Jamil Al-Baroody
expressed serious reservations about splitting the covenants and regarded the separation as -
“artificial and arbitrary” given the interconnection and interdependent nature of human
rights.l6 He went on in following sessions with his critical view when he described the

UNGA decision to draft two covenants as “a grave error.”!’
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One of the critical issues brought to the debate on the CESCR and CCPR was the

right to self-determination. Many delegates from Islamic and/or third world countries,
including Saudi Arabia, were adamant that the peoplés in non-self governing territories
should enjoy the same rights as those in independent sovereign states, which include the
right to self-determination. Saudi Arabia, and some other states, opposed the proposal by
Western states that the responsibility of colonial powers to fully implement the covenants
in their overseas colonies be limited. This was sometimes known as the ‘colonial
clause’.!® This proposal was opposed by many delegates who described it as contrary to
the UN Charter, which was based on the principle of equality of human rights.'’

The proposal for the clause was buried at the UNGA Third Committee’s 1950
session, when Saudi Arabia and Afghanistan successfully pushed for the passage of a
resolution which called for the UNCHR to ensure that the right of self-determination for
non-self governing territories were included. At a UNGA plenary session in 1951, Al-
Baroody made a passionate, lengthy statement supporting the inclusion of an article
affirming the right to self-determination.”® However, it was not until the 1955 session that
the disputed article of self-determination was finally approved, by a vote of 33 to 12 with

13 abstentions.?!

As a result, ‘Article 1’ of both covenants with identical wording has
been included to guarantee the right to self-determination.

When the draft of Article 18 of the CCPR, which is based on Article 18 of the
UDHR regarding the right to change religion, was brought before the UNGA Third
Committee for discussion, Saudi Arabia’s representative urged that the phrase should be
deleted. While avoiding referring to Islamic teachings on the subject, he cautiously -

notified the meeting of possible consequences of such provision in the Muslim world. He

also repeated what he had said during the UDHR deliberation on how missionaries had = -

often abused their rights and how such a right could promote proselytism. Al-Baroody - - =

had drawn the UNGA’s attention on several occasions to the point that Article 18 would
give preferential treatment to missionary religions, affirming that Islam “had never

engaged in systematic proselytizing.”*

Therefore, he called for a deletion of the words
“freedom to maintain or to change his religion...”.”® Following a prolonged debate, the
Third Committee approved an amendment to Article 18, by a vote of 54 to 0, with 15
abstentions among them Saudi Arabia,”* in which the controversial phrase ‘freedom to
change’ became ‘freedom to have or to adopt’ in the finally approved text of Article 18 of

the CCPR.
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Article 3 of both the CCPR and the CESCR has been designated to guarantee

equality of men and women with respect to the rights set forth in both covenants. Also,
Article 23 of the CCPR is on the protection of family and marriage and has an explicit
confirmation of the equality of rights of spouses and of the age of marriage. The term
‘full age’ in Article 16 of the UDHR, which had caused an extended debate in 1948, was
changed to ‘marriageable age’ in the CCPR. The UNCHR, of which Saudi Arabia was
not a member, approved this change. Furthermore, the UNCHR decided to remove a
controversial phrase ‘without limitation due to race, religion or nationality’ from the draft
text of this article.

Arguments by Saudi Arabia’s representative during the UNGA meetings to discuss
the text of the two covenants mirrored concerns over some issues. In the end, however,
Saudi Arabia showed its support for the two legally binding covenants when it voted in
favour of the CCPR and the CESCR. Prior to final endorsement, the UNGA Third
Committee unanimously approved the draft texts of the two covenants.”> At the UNGA
Plenary meeting. on 16 December 1966, both the CCPR  and the CESCR were
unanimously adopted with no abstentions.”® At the same meeting, Saudi Arabia was
among the 38 abstaining states during the UNGA voting on the Optional Protocol to the
CCPR,”” which enabled the UNCHR to receive and consider communications from
individuals claiming to be victims of violations of any rights set forth in the CCPR.

Prior to the approval of the two covenants, the CERD was adopted by the UNGA
resolution 2106A (XX) of 21 December 1965. Saudi Arabia was among the states that

voted for the adoption of the CERD. The debate on, and the complications of, CERD -+

were not as controversial as the two covenants, and its adoption was by a vote of 106 to 0
against with 1 abstention.®

During the first stage of interaction with the UN human rights system, Saudi
Arabia had ratified some international treaties that were part-of the UN efforts to combat
different forms of discrimination. Although Saudi Arabia abolished slavery in the early
1960s, under international pressure mainly from President John Kennedy and the UN,29
the Kingdom ratified the Slavery Convention of 1926 on 5 July 1973.° In June 1978,
Saudi Arabia came closer to the legally-binding labour rights standards when it ratified, at
once, four international labour conventions; namely the International Labour Convention
No. 29 of 1930 concerning forced labour,’' International Labour Convention No. 100 of

1951 concerning equality of opportunity and treatment of men and women,*? International
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Labour Convention No. 105 of 1957 concerning abolition of forced labour, and
International Labour Convention No. 111 of 1958 concerning discrimination in respect of
employment and occupation.**

CEDAW was drafted in the second half of the 1970s. UN records, at both the
UNGA Plenary and Third Committee meetings in which all states are participant
members, showed diminishing participation by Saudi representatives. Saudi Arabia did
not actively engage in the debate during the drafting process, and its participation was
seen mostly in voting on the CEDAW text amendments and articles. In most cases, the
Kingdom abstained from voting, except if the proposed amendment would limit the scope
of text, such as voting to delete the phrase ‘in all its forms’ from Article 2.%°

When the final text of CEDAW was presented for approval before the UNGA
Third Committee, Saudi Arabia abstained along with another 13 states. Ten days later, the
CEDAW was adopted by UNGA resolution 34/180 of 18 December 1979 through a roll
call vote of 130 to 0 with 10 abstentions (and 10 absents). Saudi Arabia was among those
who abstained from the voting. The abstaining states were Bahrain, Brazil, Comoros,
Haiti, Mali, Mauritania, Mexico, Morocco, Saudi Arabia and Senegal.36

The UNGA Third Committee unanimously approved CAT, and later CAT was
adopted without a vote by UNGA resolution 39/46 at the UNGA Plenary meeting on 10
December 1984.>" Similarly, the CRC was also adopted without a vote on 10 November
1989.3 The two conventions are considered the most universally accepted human rights
documents. Saudi Arabia’s engagement during the debate over the text of these two
conventions was limited to casting its vote mostly in favour of articles, while abstaining
from voting on articles that establish procedures for monitoring or arbitration.

Interesting in this historical review of Saudi Arabia’s engagement in the UN
human rights system are some noticeable aspects -of Saudi interaction. As a founding
member state of the UN, Saudi Arabia engaged from the early days in discussions over
human rights. The Kingdom actively participated in the debate over the creation of the
international human rights conventions, especially during the deliberations of the -
international bill of rights (UDHR, CESCR and CCPR). Secondly, despite its widely
known abstention on the UDHR voting, the Kingdom’s pattern of voting clearly showed
that it did not vote against human rights treaties. On the contrary, Saudi Arabia
demonstrated its support for the international human rights project when it approved

(without vote) or voted for international human rights conventions with the exception of
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its abstention on the CEDAW voting. Finally, UN records revealed that Saudi Arabia
during Al-Baroody’s era had played a vigorous and active role in discussing and arguing

over various human rights issues.
2): Phase Two (from the early 1990s to 2006):

This stage has witnessed various developments not only in Saudi Arabia’s
behaviour towards the UN human rights system but also in the world as whole. The end
of the Cold War, the Gulf War in 1991, the terrorist attacks of 11 September 2001 and the
War on terrorism have had profound impacts around the world and particularly on Saudi
Arabia. Since the early 1990s, Saudi Arabia has taken unprecedented steps towards more
engagement in the UN human rights system. Saudi Arabia became responsive to inquiries
by the UNCHR Special Rapporteurs and by the Sub-Commission on the Promotion and
Protection of Human Rights.*> More importantly, Saudi Arabia has joined, during this
period, the international human rights legal arrangements. Consequently, Saudi Arabia

has become legally subject to limitations and guidelines set forth by those four treaties.

A- Being Part of the International Legal Human Rights Arrangements:

Saudi Arabia’s first move to accede to the legally binding international human
rights treaties was its accession to the CRC in January 1996. However, its accession to the
CRC was conditioned with a generalized reservation that Saudi Arabia shall not be bound
by articles of the CRC where they may conflict ‘with provisions of Islamic law.** In

accordance with Article 44 of the CRC, Saudi Arabia has to submit periodical reports on -

_measures adopted that give effect to rights recognized by the CRC. The Kingdom’s initial -~ -

report was due in 1998, two years after accession to the convention, but was not submitted -

till March 2000.

In January 2001, the Committee on the Rights of the Child (the Committee)
considered the initial report of Saudi Arabia.*'  After welcoming a number of -
developments in the Kingdom related to human rights, the Committee found the report to
be “essentially legalistic and does not provide a self-critical evaluation of the prevailing

»42 The Committee observed

situation of the exercise of children's rights in the country.
that the narrow interpretations of Islamic texts by the Saudi authorities are obstructing the

enjoyment of many human rights protected under CRC and expressed, inter alia, concerns
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that persons under 18 could be prosecuted and punished for crimes in the same manner as
adults. Furthermore, some of its main concerns were that the broad and imprecise nature
of reservations potentially negated convention provisions, and that despite the policies laid
out, there was a significant gap between theory and practice. The Committee also
observed that rights recognized by the CRC were still not reflected in the basic laws; there
was a lack of systematic data collection and planning and a low level of awareness among
public and professionals working with children.*

During meetings with the Committee in February 2002, Saudi Arabia responded to
some of the comments made on its initial report. The all-male delegation defended the
report referring to the shari’ah which “protected children and guaranteed respect for their
rights.”** Members in the Saudi delegation also said “Islam gave children a privileged
position and viewed the family as the basic unit of society and the natural environment in

which evéry child should grow up and develop.”*

They reiterated the policies, measures
and institutions of the Kingdom that have been developed in line with the convention and
noted that customary practices derived from popular traditions rather than from the
shari ’dh still existed which might be considered discriminatory. They informed the
Committee that public awareness campaigns were being carried out in order to eliminate
such practices.*®

One year later, subsequent to its accession to the CRC, Saudi Arabia acceded to
the CAT in September 1997, with two specific reservations, namely not recognizing the

jurisdiction of the Committee as provided in Article 20 and not being bound by the

- provisions of paragraph (1) of Article 30, as indicated earlier in chapter one. In line with -

the requirements of the convention, Saudi Arabia submitted its initial report (due in 1998) -
in February 2001. The report started with an introduction in which the Kingdom generally
endorsed the UDHR and consequent human rights covenants, conventions and protocols, -
noting that the shari’ah guaranteed human rights and subsequently listing how the
convention’s articles are incorporated into Saudi laws. The initial Saudi report presented -
numerous laws relevant to the Convention, including the law prohibiting torture during
investigations, which stipulatgs that “confessions should result from thorough and careful
investigation without torture.”*’ During meetings of the Committee against Torture (the
Committee) with a Saudi delegation to discuss the initial report, one of the Kingdom’s
representatives said his delegation felt the Committee’s questions reflected its lack of

understanding of Saudi Arabia and ignorance of the fact that the Qur’an and the Sunnah
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were the constitution, which cannot be amended.*® The delegation defended the use of
corporal punishments for certain crimes as dictates of the Qur’an and said that these
sanctions could neither be abrogated nor amended since they emanated from God, and the
state was bound to refrain from taking any decision that ran counter to shari’ah. Using
technical, legal grounds to defend the application of corporal punishments, the delegation
argued that those sanctions are not forms of torture according to the meaning of Article 1
of CAT, which excluded pain arising from, inherent in or incidental to lawful sanctions.*’

In its concluding remarks, the Committee welcomed positive aspects, including the
competence of the Board of Grievances to hear allegations of violations of human rights,
but expressed concern over a number of matters, particularly the allegations of prolonged
pre-trial detention of some individuals and the “sentencing to, and imposition of, corporal
punishments by judicial and administrative authorities, including, in particular, flogging
and amputation of limbs, that are not in conformity with the Convention.”® The
Committee made several recommendations to the Kingdom to implement, including
clearly incorporating the crime of torture into Saudi domestic law and re-examination of
corporal punishments, which are, in the Committee view, in breach of the Convention.

Pursuant to its obligations under the CAT, the Saudi government announced in
March 2000 the establishment of a committee to investigate allegations of torture. '
Also, as indicated earlier in chapter four, the newly adopted Code of Criminal Procedure,
which came into force in May 2002, addresses some of Saudi Arabia's obligations under
the CAT by specifying legal procedures and due-process rights.

In addition to its accessionto CAT on 27 September 1997, Saudi Arabia acceded
to the CERD on the same date, with a general reservation declaring that Saudi Arabia will
implement the provisions of the Convention as long as they are -not in conflict with

precepts of the shari'ah. Also, the Kingdom made a specific reservation as not to be -

bound by Article 22 concerning referring disputes to the International Court of Justice.”> -

Under the Convention, Saudi Arabia was required to submit initial and second periodic
reports in October 1998 and 2000 respectively. However, it submitted both reports as one
document in August 2001, which outlined the legal framework in which the convention
will be upheld in Saudi Arabia.> The Committee of the Elimination of Racial
Discrimination (the Committee) reviewed Saudi Arabia’s report in March 2003 and noted
some positive aspects of reforms in the field of human rights in the Kingdom, including

the enactment of new codes related to the judicial system and that Saudi Arabia will soon
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accede to the CCPR and CESCR.>* Furthermore, the Committee expressed in 19 points its
concerns and recommendations, which include that "guarantees of non-discrimination laid
down in law, without mechanism to monitor their application, do not on their own ensure

»55 The Committee also noted that Saudi Arabia's

the enjoyment of non-discrimination.
report did not provide sufficient information on the difficulties that affected CERD’s full
implementation and on the government’s efforts to promote racial tolerance in fields such
as school curricula and public information campaigns.

Saudi Arabia has repeatedly declared in its statements before the UNCHR that
Islamic law contains a comprehensive system of human rights, which rejects racial
discrimination. = At the application level, it stated that the necessary legal and
administrative reforms to fulfil the Kingdom’s obligations under relevant international
treaties, including CERD, have been implemented.>

In Seiatember 2000, Saudi Arabia acceded to the CEDAW, with a generalv
reservation that it would not be obliged to observe the terms that were contrary to Islam.
Also, it would not be bound by Article 29 (1), concerning bringing disputes with other
states to the International Court of Justice. The second specific reservation was that Saudi
Arabia will not be bound by Article 9 (2), which grants women equal rights with men in
respect to the nationality of their children.”’ Saudi Arabia, like other countries acceding
the Convention, is legally bound to put the Convention’s provisions into practice. Parties
are also committed to submit reports, at least every four years, on measures they have
taken to comply with their treaty obligations. However, so far Saudi Arabia has not .
submitted its initial report, which was due in October 2001.>® (More details are presented
in the following chapters on women’s rights).

Saudi Arabia increasingly pursues its objective to more fully be a part of the
international legal and institutional-system and not limited only to the area of human
rights. The Kingdom has shown interest in joining other international institutional
arrangements since the establishment of the UN, but of direct interest to this thesis are
those arrangements relevant to human rights. As indicated earlier, earlier moves to join
international institutional arrangements included Saudi Arabia’s ratifications of the 1970s
of international conventions related to eradicating slavery and protecting labour rights.

From 1993, Saudi Arabia was an applicant for participation in the World Trade
Organization (WTO), up to its admission in 2006. Seeking to join the WTO has added to

pressure to open up the political and economic systems in the Kingdom. Although the
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WTO is principally a multilateral trade system with no capacity to interpret, apply, or
enforce other treaties, the human rights aspects of trade cover a wide range of moral,
ethical, political, social and legal issues.”® Human rights could be therefore considered an
indirect connection with the facilitation of trade liberalization.®® As discussed in chapter
five, the requirements for joining the WTO have encouraged Saudi Arabia to fulfil
conditions set for joining the WTO, within which some aspects of human rights have been
positively influenced. In another move to participate more fully in existing international
arrangements, Majlis Al-Shura applied for membership in the Inter-Parliamentary Union
(IPU), but it was not until April 2003 that the Majlis Al-Shura was admitted as a member
in the IPU after the granting of a greater legislative role to the Majlis Al-Shura and a larger

participatory role to women in it.

B- Saudi Arabia’s Interactions with the UN Human Rights System:
o The 1503 Procedure:

One of the most significant events contributing to Saudi Arabia’s increased
interaction with the UN human rights system was the consideration of the situation of
human rights in the Kingdom under the confidential 1503 procedure from 1995 tov 1999.%1
Under this procedure, the Sub-Commission on the Promotion and Protection of Human
Rights (the Sub-Commission) is authorized to investigate communications (complaints)
that appear to reveal a consistent pattern of gross and reliably attested violations of human

rights and to refer them to the Commission. Being the main subsidiary body of the -

UNCHR, the Sub-Commission is also charged with performing other functions including .

undertaking studies and making recommendations to the UNCHR on various matters
concerning human rights.

In the early 1990s, the sub-commission received  information from some
individuals and groups that had persuaded it, beginning in 1995, to consider the situation
of human rights in Saudi Arabia. Saudi Arabia’s human rights record became the subject, -
for the first time, of scrutiny under the 1503 procedure. According to the rules of the 1503
procedure, it is up to the sub-Commission whether or not to refer the matter the UNCHR,
which would, if it decided to do so, mean ending confidentiality and opening the door for
passing a resolution on the matter.

Saudi Arabia took the matter seriously while the details of complaints were still in

the confidential stage. Taking into consideration the consequences of the possible passage
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of a resolution condemning violations of human rights in Saudi Arabia, the Kingdom had
to re-examine its strategies in dealing with the UN human rights system. Responding to
these communications, which were presumably related to the lack of justice safeguards in
the Saudi judicial system, the Kingdom provided the Sub-Commission with detailed
documents on some specific cases of alleged human rights violations and also on Saudi
Arabia’s judicial system. At its 1999 session, the UNCHR decided to discontinue that
consideration.” The confidential nature of the procedure means that the Sub-Commission
does not publicly explain the reasons for its decisions. However, the UK government, in
its 1999 annual report on human rights, stated that the UN Sub-Commission “concluded
that Saudi Arabia had responded sufficiently to complaints about human rights violations,

including about its judicial system.”63

The report continued “the Commission expressed
appreciation for the progress achieved by Saudi Arabia, including its increased willingness

to work with the Commission and other human rights organizations and mechanisms.”®*

o Special Rapporteurs and Working Groups:

Saudi Arabia’s interaction with the UN human rights system has seen an
increasing sense of accountability not limited only to providing detailed answers to
queries posed by international bodies such as the Sub-Committee, but also including
providing answers to, and responding positively to requests by, the UNCHR Special
Rapporteurs and Working Groups on various subjects. Since the early 1990s, numerous
UNCHR Special Rapporteurs and Working Groups on various themes had -questioned
some of Saudi Arabia’s human rights policies and investigated some cases of alleged

human rights abuses. In all UN documents reviewed by the researcher,” Saudi Arabia

had provided information, with delay sometimes, to those inquiries or concerns - -

transmitted by the UNCHR Special Rapporteurs or Working Groups. -Regardless of the
significance of such inquiries on the substance of each issue, this process of interaction
with the UN human rights system signifies a formal level of response about the conduct of
the Saudi authorities.

One of the earliest inquiries during this period was when UNCHR Special -
Rapporteur on Religious Intolerance, Mr. Angelo Ribeiro, received information in 1993
that Shiite Muslims in the Kingdom were discriminated against and attacked. When these
allegations were brought to the attention of the Saudi government, its response was that it

had the prerogative to ignore what it perceived as derogatory allegations that were
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unfounded. This is because, it argued, all Saudi citizens are Muslims and that such
allegations stemmed from political motivations to disturb law and order.®® Four years
later, the UNCHR Special Rapporteur on Religious Intolerance, Mr. Abdelatif Amro,
received a comprehensive reply from Saudi Arabia on the treatment of non-Muslim and
Shiite Muslims in the Kingdom, with detailed information on shari’ah laws in this regard.
In his report to the 1997 UNGA session, the Special Rapporteur thanked the Saudi
authorities for their detailed response and welcomed and valued their firm intention to
cooperate with him and with all human rights bodies.” It is worth noting that the human
rights of Shiites have been improving since the 1994 agreement between the government
and Saudi Shiite leaders who were then living in exile.

In 1995, the Working Group on Arbitrary Detention passed on questions to the
Saudi government regarding several individuals (Sunni Islamists) who were allegedly
subjected to arbitrary detention. Decision No 48/1995 (Saudi Arabia) adopted in
December 1995 by that Working Group noted with appreciation the information
forwarded by the Kingdom within 90 days of the transmittal of the Working Group’s
letter. Despite the provided information, the decision by the Working Group declared the
detention of those individuals to be arbitrary in accordance with international human
rights instruments.®®

The above-mentioned present only few examples of Saudi Arabia’s interactions
with the UNCHR Special Rapporteurs and Working Groups, but the most significant
event in this regard was Saudi Arabia’s consent to a request by the UNCHR' Special

Rapporteur on the Independence of Judges and Lawyers, Mr: Dato P. Cumaraswamy, to . . - -

visit the Kingdom on a fact-finding mission. ‘Saudi Arabia announced, in its statement
before the 2000 UNCHR session, that the Kingdom duly notified Mr. Cumaraswamy of a
positive reply to his request to visit the Kingdom.*

In the light of information related to allegedly unfair trials, access to lawyers and
an apparent lack of transparency in the judicial process in Saudi Arabia, the first ever-
official visit to Saudi Arabia by a UNCHR special rapporteur took place in October 2002.
Mr. Cumaraswamy met with senior officials and examined law, policy and practice in the
Kingdom’s administration of justice. At the end of his mission, he held a press conference
noting that the justice system is “currently in a stage of transition” and that the Kingdom

lacks "a culture of legal representation in the courts but this may soon be rectified.””® He
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also said Saudi Arabia had shown “the utmost cooperation” and that he “was given the
opportunity to meet whomever he wanted and visit any place he desired.””"

In his report submitted to the 2003 UNCHR session, Mr. Cumaraswamy pointed
out that the legal system in the Kingdom has been the subject of reform in the last decade
and highlighted the independence of the judiciary in the Saudi legal system.”” However,
he made several recommendations for improvements to the judicial system including the
need to improve transparency by making more information available to the public, and
privately to the involved parties, about the legal processes. The Special Rapporteur
encouraged the offering of training on human rights laws to officials through OHCHR
technical assistance programs. In several parts of his report, he was critical of the absence
of females from the judicial system and urged the Saudi government to make the judiciary
more representative by allowing women to be lawyers and even judges, knowing that

approximatély 50 percent of graduates in the shari’ah law are women.”

o UN Bodies and Saudi Arabia’s Membership:

Saudi Arabia’s participation in the works of the UN mostly remained in forums at
which all members of the UN were represented during the first phase (late 1940s-early
1990s).”* Realizing the benefits of becoming more involved in the UN human rights
mechanisms, Saudi Arabia has taken moves towards obtaining membership in various UN
human rights arrangements. While the Kingdom’s interest in.seeking membership in
various UN bodies had started to change from the early 1980s, when it became a member
of the UN Economic and Social Council (ECOSOC) in early 1980s (1981-1983), that
interest has largely intensified since the mid 1990s. Saudi Arabia was able to acquire
membership of ECOSOC in late 1990s (1999-2001 and 2003-2005). Furthermore, Saudi
- Arabia succeed in becoming a member of some subsidiary bodies of ECOSOC including
the Commission on Sustainable Development (1996-1998 and 2003-2005), Commission -
on Crime Prevention and Criminal Justice (1998-2000, 2001-2003 and 2004-2006), and
the Governing Council of the UN Human Settlements Programme (2004-2007).

A noteworthy step towards direct involvement in the activities of the UN human
rights system was Saudi Arabia’s nomination, for the first time, to membership of the
UNCHR. Saudi Arabia was able to secure a seat with a landslide majority vote in the
2000 election. Since 2001, Saudi Arabia has become a member in the Commission and

was able to win another three-year term at the 2003 election.” Following the creation of
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the new UN Human Rights Council in 2006, which has replaced the highly politicized
UNCHR, Saudi Arabia obtained the required votes and gained a seat for a third three-year
term in the new Council.”®

Within this connection, Saudi Arabia has made since the mid 1990s several
nominations to posts in UN agencies related to human rights and social activities. Those
nominations reflect the Kingdom’s new interest in becoming more involved in
international arrangements. The most notable event was the nomination in 1999 of Dr.
Ghazi Al-Qusaibi77 for the post of Director General of the UN Educational, Scientific, and
Cultural Organization (UNESCO). Practices of human rights in the Kingdom were an
issue for the Saudi candidate during the campaign, at which he confirmed his full
commitment to human rights according to the UNESCO standards.”® However, Al-
Qusaibi did not succeed in obtaining the necessary votes to win that post in the November
1999 election.

Following its accession to the CRC in 1996, Saudi Arabia nominated Dr. Ibrahim
Al-Sheddi” to the membership of the UN Committee of the Rights of the Child.
Although the nomination was unsuccessful in the first attempt, Al-Sheddi attained the
necessary votes to become a member of that Committee in 2001. He was re-nominated
for the 2003 election and retained his membership for another term.*

In January 2001, Dr. Thoraya Obaid became the executive director of the UN
Population Fund (UNFPA), when the UN Secretary General Kofi Annan appointed her to
this position. She is the first Saudi national to head a UN agency, and her achievement -
was widely publicized in the Saudi media. In April 2001, she was received by several top
officials, including the King and the Crown Prince.®! Despite appointees to this position - -
requiring to show they have worked towards and advocated notions such as sex equality,

Saudi Arabia responded to her appointment as an achievement by all Saudi women.

C- Major Aspects of Saudi Arabia’s Interactions with the UN Human Rights
System:

Saudi Arabia regularly attends UN conferences, sessions and meetings related to
human rights and delivers statements at these forums. Its statements naturally convey the
Kingdom’s positions towards debated issues and signify its level of involvement and

engagement in the international human rights system. Thefefore, it is appropriate to
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explore major actions reflecting that engagement and the principal elements in Saudi
Arabia’s statements at various UN human rights forums.

The first major engagement during this stage was Saudi Arabia’s participation with
a high-level delegation82 in the World Conference on Human Rights held in Vienna in
June 1993. In its statement before the Conference, the Kingdom pointed out its adherence
to Islamic values that furnish mankind with guarantees of rights and freedoms.®
Furthermore, Saudi Arabia alluded to the cultural relativity of human rights when it called
to “take into consideration differences in the natures of societies, their customs, traditions
and beliefs” in order to address international problems involving violations of human
rights.®* However, Saudi Arabia joined other states in the international community in
adopting by consensus the Vienna Declaration and Programme of Action, in which the
universality, indivisibility and interdependence of all human rights have been reaffirmed
and stating that the “promotion of protection of all human rights is a legitimate concern of
the international community.”®’

It is interesting to note that most statements delivered by Saudi Arabia contained
two ‘visible elements: a reference to Islam; and a signal of the need to take cultural and
social considerations into account when applying universal human rights norms as defined
by international human rights instruments. Saudi Arabia has refrained from unequivocally
rejecting universally-recognized standards of human rights, but always calls, whether
explicitly or implicitly, for the need to take into consideration diversity of cultures in the
world. As was the case in Saudi Arabia’s statement in the Vienna Conference, Saudi
Arabia noted in an address before the UNGA Third Committee in December 1996 that the

shari’ah guarantees for Saudi citizens all rights included in the UDHR and called for a

need to take into consideration various cultural and social particularities of a diverse -

world.*® Similarly, Crown Prince Abdullah, in his speech at the UN Millennium Summit
in September 2000 and after endorsing UN efforts in the field of human rights, pointed at
an Islamic perception of the origin of human rights, in which human rights are seen as a
gift from Allah. He also plainly expressed dissatisfaction with the idea of one culture
trying to impose its own views on others and stated “it is absurd to impose on an
individual or a society rights thaf are alien to its beliefs or principles.”®’

Saudi Arabia was among those, mainly developing and under-developing,
countries who place a great emphasis on the right to development. Through its statements

at UN sessions and meetings, Saudi Arabia has demonstrated its support to the right of
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development. It displayed its efforts in assisting developing and least-developed countries
for the realization of that right.*® While supporting countries’ right to development, Saudi
Arabia stressed the importance of allowing counties to choose their own models of

development, “without being put under pressure to conform to specific modes of
thoughts.”®

3): Saudi Arabia and the UN Human Rights System: Analysis and
Comparison:

In order to understand why Saudi Arabia has changed its pattern of engagement in
the UN human rights system, from a limited involvement during the first phase to a
tendency to be part of the international human rights arrangements during the second
" phase, it is essential to identify major aspects of international political dynamics during
the first period compared with the second period. Moreover, it is equally important to
examine and compare the domestic changes that have urged Saudi Arabia to take a
different approach in dealing with the UN human rights system.

Prior to the 1990s, two opposing ideologies during the Cold War shaped
discussions about most international issues, including human rights. Disagreement over
the equality of human rights, however, lessened by the end of the Cold War and was
followed by reaffirmation of the indivisibility of human rights in the 1993 Vienna
Declaration. Another aspect of the period subsequent to 1990 has been the growing

attention given to human rights. While the issue of human rights was part of the

ideological conflict between West and East camps, the importance of human rights has -~ -

increased internationally following the end of the Cold War. Although international
human rights instruments, such as the two covenants, were adopted as early as mid 1960s,
it took more than ten years for them to come into force, while other instruments entered

into force in the late 1980s. Thus, the construction of the core legally-binding

international human rights treaties was completed just before the end of the first phase; the -~

CRC was adopted in November 1989 and came into force in September 1990.

At the domestic level, the issue of human rights received negligible attention
among Saudis during the first stage. Reviewing what was in the Saudi media during that
period revealed that neither the government nor the people showed an interest in

discussing human rights as such. Ideological matters such as Islamism, communism, and
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liberalism and political questions such as the conflicts in Palestine or Afghanistan
preoccupied public and intellectual lives. However, a variety of international and national
circumstances have changed the ways of approaching some issues in Saudi Arabia,
including human rights.

One of the most remarkable phenomena of the second phase was the revolution in
information technologies, as the increased flow of information has become a contributing
factor in protecting human rights and advancing the process of awareness and learning.
Saudi Arabia, like other states, came to realize that the possibility of subjecting state
conduct to domestic or international publicity or scrutiny has increased substantially. On
the other hand, human rights governmental and non-governmental bodies and activists,
including the UN, have become more aware of the details of human rights situations all
over the world and have further means to communicate with states and peoples about
human rights. Another aspect of the sécond phase was the Gulf War of 1991, an
international event that had tangible consequences to the region, and had a major impact
on Saudis’ thinking about themselves and the world around them. As indicated in chapter
four, political, social and economic issues in Saudi Arabia became-a focus of the world
media that was now able to reach the Saudi public. In addition to questioning political
and social policies, the Saudi public started to examine the taken-for-granted notion of
being able to preserve a unique, closed country and to maintain a balance between
modernity and tradition. The ramifications associated with the 1991 Gulf War coincided
with an unprecedented flow of information into, and out of; the Kingdom, which
highlighted various political and social concerns in Saudi Arabia including the shortage of -
safeguards for human rights and the lack of freedoms as envisaged by international human -
rights standards.

When reviewing Saudi Arabia’s engagement in the activities of the UN human
rights system and its voting pattern during the formative era of international human rights
standards, it is worth noting that, despite its rare abstentions, Saudi Arabia cast its vote in
favour of nearly all resolutions that have constructed the international human rights
treaties’ system. However, Saudi Arabia’s abstention during the UNGA voting to approve
the UDHR has notably led some critics to generalize about the Saudi position in relation
to the international human rights project. Contrary to an assumption that Saudi Arabia

opposed or was disengaged from the human rights project, Saudi Arabia was represented
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by an eloquent diplomat who participated actively and forcefully in UN debates leading to
the creation of the principal international human rights documents and institutions.”

It has been argued that the refusal of the Saudi Arabian representative to the UN to
vote for the UDHR might be interpreted as rationalizing existing hierarchies and
oppression through the exploitation of Islam.”' Nevertheless, what is unambiguous is that
Saudi Arabia avoided approving articles, declarations or treaties that were deemed to be
clearly contrary to its interpretation of Islam or breaching its sovereignty. While always
avoiding opposing explicitly internationally-recognized human rights standards, Saudi
Arabia has constantly been a believer and promoter of a form of cultural relativity that
would allow the Kingdom to disregard those standards deemed contradictory to its
understanding of the shari’ah.

Despite the fact that Saudi Arabia has been relatively active in debates over a
" variety of political and social issues presented before the UN bodies, the formative period
witnessed only the endorsement of international human rights conventions without making
any legal commitment to implement international human rights standards. During the first
period (from the later 1940s to the early 1990s), Saudi Arabia showed little interest in
seeking membership in various UN committees, and its participation was limited to UN
bodies in which all states are members. That position, however, has changed, as the
Kingdom became more involved in the activities of the UN human rights system since the
early 1990s.

The submission of reports by Saudi Arabia to watchdog committees within the
international human rights treaties’ system, however, was- a significant event. Saudi
- Arabia redefined its perception of the notion of sovereignty, when its internal conduct
become subject to questioning by international bodies. Saudi delegations that participated
in discussing the country reports with treaties committees have confirmed that comments
and recommendations on Saudi Arabia’s reports would be taken seriously by -their

government.’?

Conclusion:

For Saudi Arabia, the purpose of engaging in the UN human rights system was to
attempt to influence the outcome of that system, especially working to prevent possible

moves that may cause shaming, or give publicity to what might be considered as human
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rights violations in the Kingdom. Also, the Kingdom has a genuine interest in
demonstrating to the rest of the world that human rights as observed in Saudi Arabia are
not only in accordance with the shari’ah but also compatible with, or at least not in
violation of, the internationally-recognized human rights standards. As reviewed in this
chapter, Saudi Arabia’s engagement in, and interaction with, the UN human rights system
has increased since 1990s, but what is important is to look at such involvement as a
primary step in the process of socializing Saudi Arabia into human rights.

As discussed in previous chapters, several developments in the Kingdom related to
human rights have taken place in recent years, notably the establishment of institutions
and the passage of laws that aimed to offer more protection of human rights. With yet
minor changes in the substance, such moves constitute crucial steps in the construction of
a course of action that may change the situation of human rights substantially in the long
term. Apart from the real outcome of such steps, the question posed here is to what extent
such developments can be attributed to influences by UN human rights system. The
general reservations expressed by the Kingdom when it joined the international legally
binding arrangements are among the -factors explaining the absence of any short-term
impact from the UN human rights system. Nevertheless, although influences from the UN
human rights system appeared to be insignificant prior to the Kingdom’s late involvement,
since the early 1990s, it is likely to have had more positive impacts over the years in the
context of the process of socialization, awareness and learning. Significantly, the UN
human rights system has provided the necessary conditions, ‘by. codifying human rights -
principles through -its universal declarations and conventions, for empowering and
legitimizing other forms of influence.

By becoming part of the international legal arrangements, it-added another factor
to other circumstances that influenced positively the situation of human rights in Saudi
Arabia, at least at the structural level of institutions and laws. The following chapters will
explore women’s rights as a case study in this thesis, in order to provide a clearer
understanding of the correlation between the UN human rights system and developments

in women’s rights in the Kingdom.
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CHAPTER SEVEN

WOMEN'’S RIGHTS IN SAUDI ARABIA AND THE INFLUENCE OF
THE UN HUMAN RIGHTS SYSTEM
(PART )

Women in Saudi Arabia and Factors Affecting their Status

Introduction:

There are various reasons for selecting women’s rights in Saudi Arabia as a case
study, in an attempt to examine more specifically the extent to which developments of
human rights in Saudi Arabia have been influenced by the UN human rights system. In
looking at debates on human rights in Saudi Arabia, the status of women in the Kingdom
is recognized as one of the most central and controversial human rights issues at both
domestic and international levels.

Based on the theoretical foundations of this thesis, positive changes in compliance
with, and diffusion of, international human rights norms, particularly those rights related
to societal dynamics, can be better understood in the context of a process of socialization.
As women’s rights are closely connected with the social aspects of Saudi life, they
provide a case study that is strongly relevant to the theoretical framework. Moreover,
issues related to developments in women’s affairs in the Kingdom have received
considerable attention from the public and the government as well as from external actors.
Unlike other issues of human rights, there are substantial volumes of literature on the
status of women in Islam and on the role of women in Saudi society. Violations and
restrictions of the rights of women, either by governmental policies or social practices, are
not subject to denial, unlike other human rights violations, as Saudis at official and public
levels openly consider such ‘restrictions’ as a part of Islamic values and local traditions.

The progress of women’s rights in Saudi Arabia is surely linked to various changes
in the political, economic and social environments in the Kingdom, without excluding the
importance of the worldwide atmosphere. However, identifying the extent to which such
developments have been influenced, or could be influenced, by factors other than the UN
human rights system is both fundamental and instrumental in answering the central

question of this thesis. This chapter, therefore, not only explores the status of women in
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Saudi Arabia but also examines internal and external circumstances that have influenced
women’s rights.

The chapter is concerned with two fundamental questions; what is the status of
women in Saudi Arabia; and to what extent factors other than the UN human rights system
have influenced the changed situation of Saudi women? Saudi Arabia’s position on
woman’s issues has been often associated with both Islamic views and local traditions. In
order to explore the status of women in Saudi Arabia, two essential issues closely
connected to the Saudi social and political climate have to be addressed. The religion of
Islam and the traditions and customs of Arabs are both important components of Saudi
society. Therefore, the chapter investigates the status of women in Islam as stated in the
Qur’an and Sunnah and interpreted in the shari’ah. It also identifies, in the second
section, perspectives on women in the Arab, tribal culture in general and the current Saudi
culture in particular.

Following exploration of these two fundamental issues, the third section examines
the status of women in Saudi Arabia, including their right to education, their right to work
and the political climate that has influenced developments in their rights. Being
instrumental in the realization of other rights, women’s rights to education and work have
been particularly contentious because they are connected with women’s mobility and in
empowering their role in private and public settings. It is therefore crucial to explore
developments related to women’s education and employment and their influence on the
role played by Saudi women. Moreover, it is essential to examine some of the political
turbulences, which have impacted upon the political climate and ultimately the status of
women in Saudi society. Finally, it is essential to look briefly at new developments on
women occurring during the last few years in order to realize the extent to which their

rights have been expanded.

1. Islam and the Status of Women:

A common external criticism is that Saudi women are prevented from developing
their own personality and are tied to housework and the care of their children. Saudi
women are largely portrayed as second-class citizens who are controlled by their male
guardians. Saudi Arabia applies strict sex segregation, and in public women are required

to wear an abaya (black robe) covering them from head to toe. Such practices pertaining
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to women are allegedly ascribed to Islam, particularly the conservative Wahhabi
interpretations of Islam. Saudi Arabia, thus, advances the view that criticism of human
rights practices in the Kingdém, including women’s rights, corresponds to an attack on
Islamic laws.! The question then is whether Islamic texts support the restrictions imposed
on women in Saudi Arabia. |
Fourteen centuries ago, Islam developed a highly respected position for women
and provided them fair and just treatment. Until fairly recent times, the status of women
according to the Qur’an and Sunnah was progressive and civilized when compared to
women’s position in other cultures. Despite the contemporary image of Wahhabism as
being misogynist, the writings and the life of Mohammed Ibn Abdulwahhab did show
some interactions with women reflecting general concem for, and recognition of, their
role.? His intellectual works are almost entirely dedicated to the concept of fawheed

(oneness of God), leaving no defined perspectives on social issues such as the status of

women.3

To comprehend the status of women in Islam, one has to distinguish three levels of
analysis: the status of women as imbedded in the Qur’an and Sunnah, the status of women
in shari’ah as illustrated by various generations of male ulama, and the practices of
Muslim communities throughout Islamic history in relation to women. The position of
women in Islam is subjected to various interpretations among different Islamic schools of
thought, which may imply adaptability of the shari‘ah to some women’s matters. While
a few aspects of Islamic principles regarding women clearly prescribed in the Qur’an and
Sunnah are incompatible with the universally-recognized human rights standards, some
discriminatory practices in the Muslim world, reflecting cultural and social considerations,
have been erroneously associated with Islam. It is therefore important to differentiate
practices that are based on cultural particularities and those prescribed in the Islamic texts.

> One verse

In several Qur’anic verses, women are mentioned along with men.
emphasizes that men and women are created from one soul, referring to equality in human
dignity and before God.® The Qur’an plainly states that both Adam and Eve were victims
of seduction, but clearly it was Adam who went astray.” Women are presented in the
Qur’an and Sunnah as speakers in religious and political settings for their own rights.®
The Qur’an assigned women and men with political, social and economic duties and

bestowed both with equal rights in general’ The Prophet reportedly said “women are the
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partners of men”,'’ implying equally shared responsibilities and obligations for the

welfare of the Muslim community.

The general rule in the Qur’an confirms, in principle, that men and women enjoy
equal rights, but those rights are not necessarily absolutely identical. Islamic texts
emphasize respecting and protecting women, by which women receive favourable
treatment. Among the Prophet’s last commandments before his death was his call upon
his companions to take good care of women, stating “you have rights over your women
and they have rights over you.”"!

Islamic sources acknowledge several rights for women that are comparable in
many aspects with women’s rights as recognized by the UN human rights system. The
rights of women to own and run independently their own businesses are guaranteed in
Islam. According to the Qur’an and Sunnah, women have full right to control their
possessions, with complete segregation of property between a man and his wife. The
retention of a woman’s name and property after marriage is considered an indication of
women’s liberation and independence. Women enjoy equal rights to men in taking part in -
social and religious activities, such as attending prayers in mosques or visiting relatives
and neighbours. Politically, both women and men pledged their allegiances (bay’ah) to -
‘the Prophet” as full participants in Muslim community.'> Both have equal rights to
participate in public affairs, including politics."”> During the early days of Islam, women
used to argue with the Prophet or his caliphs over decisions concerning the whole Muslim
community.’* Moreover, the emigration of Muslim women with the Prophet, their
participation in combat,'® and more importantly the engagement‘of Aisha (the Prophet’s .
favourite wife) in political activities were an unambiguous endorsement of the right of
women to take part in the political life of the Muslim community.

Although the Qur’an and Sunnah contain several references to notions of equality
between men and women not only before Allah but also in some aspects of life, there are
two conspicuous principles that have major impact on the status of women in the Muslim
World. Based on culturally-influenced interpretations of Islamic texts by male ulama, the
prevailing understanding of the two principles have established a set of women’s rights
that are contrary to the internationally-recognized women’s rights standards.

The concept of guardianship (giwamah), in which men enjoy authority over
women, has been well established in the Islamic faith. The meaning of verse (4:34) of the

Qur’an according to one translation states that “men are the protectors and the maintainers
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of women because Allah has made one of them to excel the other, and because they spend
(to support them) from their means.”’® The variations in translating this verse reflect the
controversy surrounding the accurate meaning of giwamah. However, the general
understanding among ulama of this verse is that the man is the guardian of the woman, as
being the maintainer, caretaker and leader who disciplines her if she deviates. The
superiority of men, according to most interpretations of this verse, does not mean
diminishing woman’s personality or depriving her of her rights."” Qiwamah is justified in
shari’ah because men are obligated to support women financially and are better in
executing certain tasks, especially those involving physical strength. For conservative
ulama, women are disqualified from holding positions of leadership, despite controversy
in linking some positions with leadership, such as the position of judges.'® While the
notion of giwamah is shared by other Islamic schools of thought, it has been
overwhelmingly emphasized among prominent Saudi ulama. They have underlined that
subordination of women to their male guardians in all major decisions involving taking a
role in activities outside the home is in submission to God’s rules."

Influenced by cultural traditions, the concept of giwamah was extended to claim
that men are mentally, as well as physically, superior to women. The Prophet addressed a
group of women by saying “..Oh women. I wonder from what I saw from you how such
irrational and religious-imperfect persons were capable of defeating someone of
understanding...”® This statement by the Prophet was in the context of praising women,
but one of the audience asked the Prophet about the meaning of being imperfect rationally
and religiously. He explained that the irrationality of women is exemplified in the fact
that the testimony of one man equals, in some cases, two women. Religiously, women’s
biological condition of menstruation, during which religious duties of prayer and fasting
are suspended, disables them from practicing complete religious observance.”! Whereas
this hadith proved that Islam has recognized specific biological, physical and
psychological differences between men and women, it has been misunderstood or misused
to justify oppressive social practices related to women.?

Wahhabis emphasized giwamah by promoting the idea that women are naturally
deficient in exercising rationality and wisdom (lack of agl ‘reason’) and religious
observance (lack of deen ‘religion’). Accordingly, women’s psychological character, said
to be naturally inclined to emotion, undermines their capacity to make rational and wise

decisions. The Prophet called upon women to accompany a mahram (male relative with
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whom marriage is prohibited) when travelling from one place to another that requires
staying over night.”> Based on a mal-interpretation of that rule, Saudi authorities routinely
impose on a woman intending to travel alone a request to obtain permission from her
walie al-amr (guardian).
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