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Disappointment with international efforts to find legal solutions to climate
change has led to the emergence of a new generation of climate policy. This
includes the emergence of courts as new ‘battlefields in climate fights’. Cross-
national comparative analysis of the United Kingdom, Canada and Australia
supplements research that has found that litigation plays an important govern-
ance gap-filling role in jurisdictions without comprehensive national-level
climate change policies. The inductive research design identifies patterns in
climate change litigation. The three countries illustrate the varieties of climate
policies, and thus serve as a useful entry point for thinking more generally
about the interplay between climate politics and legal mobilisation. To
improve theoretical understandings of the role of courts in climate change
politics, the range of litigants and the variety of cases brought to courts under
the umbrella of the term ‘climate change litigation’ are identified.
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Introduction

With the international climate consensus fading with disillusionment at the slow
progress under the United Nations Framework Convention on Climate Change
(UNFCCC), scholars and stakeholders have begun to propose what they see as a
more feasible ‘next generation’ of climate policy (Jaccard et al. 2002, McKibbin
and Wilcoxen 2002, Victor 2004). Courts, in both international and national
jurisdictions, have been identified as emerging policy actors in the field of
climate change governance (Bach and Brown 2008, Peel 2008, Burns and
Osofsky 2009, Humphreys 2010). Existing literature on climate change litigation
tends to focus on the regulatory role that lawsuits are playing and sees courts as
catalysts in climate change policymaking. Scholars have found that courts can
‘fill a governance gap’ when national legislators are reluctant or unable to
address the climate change problem. Environment advocates as well as corporate
actors, government departments and sub-national authorities look to the courts to
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clarify their obligations under existing environmental statutes and international
law or to anticipate future policy action on climate change.

Observers of US climate politics have put forward this governance-gap filling
explanation. Despite recalcitrance to regulate in Congress and in the international
sphere, US climate policy is progressing through the courts. Cases supporting or
opposing action on carbon emissions have been pending in state and federal
courts for a number of years and have also featured in several high profile cases
before the US Supreme Court. In 2007, in Massachusetts v. EPA, 12 states and
several US cities brought a suit against the Environmental Protection Agency
(EPA) to force it to regulate carbon dioxide and other greenhouse gases (GHGs)
as pollutants under the Clean Air Act Amendments 1990. In 2011 in AEP v.
Connecticut, several states, New York City and a number of non-profit organisa-
tions sought a court order requiring five large electric utilities to reduce their
GHGs. The court found that Congress had entrusted the regulator, the EPA, in
the first instance to determine how GHGs should be regulated, further bolstering
the agency’s authority in the area. Commentators attribute this court activity to
Congress’ failure to adequately address the climate issue. For example, Carol
Browner, Director of the White House Office of Energy and Climate Change
Policy, noted that ‘the courts are starting to take control’ of climate change (cited
in Markell and Ruhl 2010, p. 10646). In 2009 a Wall Street Journal op-ed
contended that, because of the lack of progress internationally and in
Congress, the ‘climate change lobby is already shifting to plan B, or is it already
plan D? Meet the carbon tort’. Osofsky (2009, p. 383) argues that ‘until execu-
tive and legislative branches are able to construct effective multiscalar regulatory
mechanisms … litigation’s formal and informal interactions likely will continue
to play an essential role in the overall regulatory framework’. In their exploration
of US environmental policymaking, McGrory Klyza and Sousa (2008) similarly
claim that environmental policymaking happens despite legislative gridlock.
They point specifically to the active role of courts in deciding environmental
conflicts. This is not a new phenomenon: the turn to the courts on climate issues
can be seen as a legacy of the environmental laws passed in the 1960s and 1970s,
which allowed for citizen suits whereby Congress invited citizens to engage
actively in policymaking by liberalising access to the courts.

If climate change litigation arises to fill a governance gap, one would expect
countries with little legislative or regulatory activity on GHG emissions to have
higher levels of climate change-related activity in the courts. Here I explore the
interplay between climate policy and levels of climate change litigation across
three national jurisdictions: Australia, Canada and the United Kingdom.
Comparison suggests no clear relationship between a lack of national policy
and levels or types of litigation. The governance gap-filling explanation for
climate change litigation is not entirely convincing on its own.

Here, while also concerned with climate change litigation, I shift the focus
from the impact or outcomes of climate change litigation and towards the process
of legal mobilisation to determine who is bringing cases across jurisdictions and
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on what basis. I focus on the front end of legal actions rather than the back end
for two reasons. First, in order to better understand how courts fill the ‘govern-
ance gap’, we need to look at the whole range of cases that appear before the
courts. As socio-legal scholars have long pointed out, the courts can only play a
policy gap-filling function when they are beckoned to do so by litigants. Second,
courts are important political actors not only for their policy influence, but also
for the vital role they play in granting legitimacy to particular arguments,
ideologies and identities. Beyond looking at battles between the upper echelons
of the judiciary and other branches of government, I consider the roles of a wide
range of legal actors, including grassroots activists, to get a balanced picture of
how law is mobilised in the name of climate change.

I begin by outlining the strategy for case selection and data gathering, and
consider the limitations of the analysis before discussing the national climate
change policy and litigation landscape in Canada, the United Kingdom and
Australia. Rather than focusing solely on those legal cases that serve regulatory
roles, I survey all types of legal actions. This fills a gap in the literature by
painting a picture of the range of litigants and the enormous variety of cases
brought to courts under the umbrella of ‘climate change litigation’. It provides an
overview of the types of issues being litigated and the actors involved in the
litigation processes. The three countries illustrate the varieties of climate policies
– from environmental leaders to laggards – and thus serve as useful examples for
thinking more generally about the relationship between climate policies, legal
mobilisation and jurisprudence.

Methodology: the comparative politics of climate change litigation

The research presented here contributes to current debates in a number of
different ways. First, in terms of geographic coverage, it studies several different
jurisdictions, one which has already been the focus of much scrutiny by scholars
interested in climate change litigation (Australia), one which has recently become
the focus of more attention (United Kingdom), and one which has not been
systematically studied from this angle (Canada). These three countries share a
similar legal tradition and generally comparable systems of parliamentary poli-
tics. This research design suggests that differences found in terms of levels and
types of litigation will likely stem from factors other than those specific to the
common law legal system or the political culture. This approach also helps
address the implicit problem in many previous analyses of climate change
litigation: dependent variable bias. Börzel (2006, p. 129) argues that research
on litigation and participation tends to suffer from a selection bias on the
dependent variable: ‘cases in which citizens and groups fail to bring claims …
are hardly considered’.

Second, I contribute a different angle to the theoretical literature on climate
change litigation. Previous research focused on climate change litigation as
‘filling a governance gap’ has illuminated the impact that legal actions,
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particularly successful ones, can have on policy. This study, by contrast, takes a
bottom-up approach in surveying all types of legal actions, both those that are
successful in the courts and those that are not, across the three national jurisdic-
tions. This is important in discovering why some courts might have a high
number of climate change cases on their docket and others have only low
numbers or no cases. This then feeds into broader questions of why some
jurisdictions might grant courts a greater role in climate change policymaking
than others. My focus is on the mobilisation of law and policy by actors broadly
concerned with climate change. This pushes conventional legal analyses to the
background and replaces it with a political perspective on law and social change
(McCann 1994, Scheingold 2004).

The research strategy deployed here is exploratory and inductive, and seeks
to identify patterns and offer hypotheses on the recursive relationship between
policy and legal mobilisation. In order to study the nature of the relationship
between existing national policies, legal mobilisation and climate change litiga-
tion, I survey the levels and nature of climate litigation across countries and
explore similarities and differences, not just in the relative numbers of climate
change cases taken before the courts, but in the significance and subject of those
cases. I adopt the definition of climate change policy used in the GLOBE Climate
Legislation Study (Townshend et al. 2011, p. 4):

Legislation, or regulations, policies and decrees with a comparable status, that refer
specifically to climate change or that relate to reducing energy demand, promoting
low carbon energy supply, tackling deforestation, promoting sustainable land use,
sustainable transport or adaptation to climate impacts.

My analysis focuses on policies at the national level that have come into effect,
but also examines important bills that failed to pass through legislative processes.

Turning to litigation, like Markell and Ruhl (2010, p. 10647), I define climate
change litigation as any piece of litigation in which either party or the judicial
decision ‘directly and expressly raise an issue of fact or law regarding the
substance or policy of climate change causes and impacts’. As an initial source
of cases I relied heavily on the climate change litigation inventory developed by
the Center for Climate Change Law at Columbia University. Climate change cases
were also identified through legal search engines (CANLII, BAILII and
AUSTLII) and secondary literature, as well as through non-governmental orga-
nisation (NGO) documents, online newspaper archives and general web browser
searches. Cases identified ranged from those decided in 1994 to those decided by
the end of June 2011 (see appendix). Cases were coded with the help of a research
assistant. We sought several types of information: the identity of the complainant
(who brought the legal action); the identity of the defendants (the target of the
lawsuit); the tribunal (in what forum was the case brought); the year of decision;
the outcome of the case; the impact of the decision on developments in policy.
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Relying on data like this offers only a very limited, and at times even
misleading, picture of legal mobilisation. There are a number of dimensions on
which this type of analysis falls short. Without a baseline for comparison it is
difficult to interpret whether the number of legal cases and the number of
‘successes’ is ‘high’ or ‘low’ for a jurisdiction. Consequently, this type of data
are used to make more limited claims. It is relied on to highlight empirically that
there is at least some level of legal mobilisation activity around the issue of
climate change in these jurisdictions. For a number of reasons – including
difficulties in gathering data on cases, particularly in lower courts – it is the
relative levels of litigation that should be interpreted as indicating something
about the nature of legal mobilisation. That is, it is the comparative exercise that
can provide analytical leverage.

Cases not reaching a final court ruling, because they are dropped or settled
or because they do not pass through the permission stage, often tell an
important story. As Hilson (2010) points out, methodologically such cases
are difficult to identify as they are not recorded in official law reports or
legal databases. I have tried to identify such instances through the secondary
literature, media searches and NGO contacts; I include a discussion of these
cases where relevant.

There is also a difficulty in considering the idea of ‘success’, as not all cases
are the same, and there may be some that address issues of greater importance for
the litigating party. Litigants who are ‘repeat players’ (Galanter 1974) in the
courts may lose the majority of their cases but win most of the cases (or win on
the issues) that are most important to them. Judicial decisions are often not
binary decisions but instead address a number of legal issues put forward by the
parties to the case. It is frequent for both sides to claim victory after a high court
decision. Counting case results is clearly a limited tool and, in order to under-
stand the multiple and complex motivations of (potential) litigants, qualitative
and ethnographic research would be more useful. Instead, my research leverages
the cross-national comparison to sketch an overall picture of the nature and types
of cases being brought (or not brought) across jurisdictions and considers
whether the existence of climate change policies shapes the levels and types of
cases.

Climate change litigation: a comparative picture

This section surveys the climate change litigation landscape across the three
countries to explore the levels and nature of legal mobilisation around climate
change. It considers how climate change-specific policies, or a lack thereof, may
influence or drive legal mobilisation; it focuses on domestic initiatives though
some legislation is explicitly based on international or supranational commit-
ments, such as the Kyoto Protocol or regulation mandated by the European
Union (in the UK case). An overview of litigation trends across the three
countries is followed by an exploration of litigation activity highlighting
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particular cases which either exemplify these trends or have proven significant
for their policy impact (or lack thereof).

An empirical overview

Figure 1 demonstrates approximate levels of climate litigation across countries.
Again, these figures should be read with caution as the method used to identify
and count cases has undoubtedly underestimated the number of disputes; the
comparison between countries is more useful here than the absolute figures.
According to this analysis the United Kingdom has a relatively high number with
25 cases identified according to the criteria discussed above. Australia, on which
there has been much more focus in academic analyses, has 19 cases, but Canada
has only five. While it is difficult to discern any identifiable trends in Canada
with such a small number of cases there are some commonalities across the types
of cases in the other two jurisdictions.

In the United Kingdom, corporate actors have brought more than a third of
cases. This confirms Hilson’s (2010) observation that many anti-climate policy
cases are brought by industry actors which typically seek to challenge policies
that affect their commercial interests. However, NGOs have also been signifi-
cant players, bringing six of the 25 cases, all with the aim of reducing GHG
emissions or promoting renewable energy policies. Local governments have
also allied with community groups and NGOs in bringing a handful of cases.
Central and local governments have been the sole targets of legal actions in the
United Kingdom, with the exception of those examples of reactive litigation
where direct action protestors are the subject of prosecutions. This is perhaps
not surprising as judicial review – a challenge to the way in which government
decisions have been made – has in the United Kingdom been the dominant
form of legal action on climate change. Thus far there have been no examples

Figure 1. Relative numbers of climate cases by country.
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of tort litigation or public nuisance claims such as are increasingly seen in the
United States.

The Australian picture is somewhat different. Climate change litigation has
largely been driven by claims taken or supported by NGOs; NGO-driven litiga-
tion accounts for 10 of the 19 claims. Corporate actors have been less litigious
than their UK counterparts, representing 16% of claimants. However, as in the
United Kingdom, the majority of claims have been brought against various
government authorities. State governments have been the target of almost half
of the claims. Interestingly, the Commonwealth government has been the target
of only three of the lawsuits identified, but academic analyses to date have
focused very much on these cases and specifically on litigation invoking the
duties of the federal government under the Environmental Protection and
Biodiversity Conservation Act (EPBC) 1999.

Canada: climate change policy and litigation

Canada has no comprehensive federal climate change legislation. In recent years
a number of private members’ bills have attempted to establish binding commit-
ments to reduce GHG emissions, but all failed. The closest the House of
Commons came to passing overarching and longer-term climate change legisla-
tion was with the Climate Change Accountability Act (Bill C-311). The proposed
regulation, comparable to UK climate legislation, would have required the
federal government to set regulations to bring GHG emissions 25% below
1990 levels by 2020 and to bring emissions to 80% below the baseline by
2050. It passed through the House of Commons in May 2010 but died in the
Senate (Townshend et al. 2011).

The evidence presented here counters claims that climate litigation is in any
significant way ‘working its way north to Canada’ and also contradicts the
assertion that ‘litigation has become a tool for claimants to address the absence
of an overarching federal policy in both countries [Canada and the United States]
in respect of greenhouse gas (GHG) emission reductions’ (Schatz 2009, p. 129).
There is relative quiet on the climate litigation front in Canada. This quiescence
is not only striking when contrasted with the hundreds of cases brought in the
United States, but also in comparison to the levels of legal activity in the United
Kingdom and Australia. Two issues have been the subject of legal activity in
Canada: the federal government’s obligations under the Kyoto Protocol; and the
development of oil sands in Northern Alberta. NGOs initiated both sets of cases.

The first applications concerned Canadian implementation of the Kyoto
Protocol, which came into force in Canada in 2005. In 2007, in Friends of the
Earth v. The Minister of the Environment, a NGO made a Federal Court
application seeking declaratory relief that the government was in violation of
its international obligations under the Canadian Environmental Protection Act
(CEPA). Section 166 of the CEPA mandates the Environment Minister to take
action if she has reason to believe that a substance released in Canada may
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reasonably be anticipated to contribute to air pollution that violates or is likely to
violate an international agreement binding on Canada. However, before this
application could proceed, a private member’s bill was passed into law as the
Kyoto Protocol Implementation Act (KPIA) 2007. The opposition in parliament
passed the KPIA 2007 despite resistance from the minority Conservative govern-
ment; the act’s aim was to implement Canada’s targets under the Kyoto Protocol
during the first commitment period of 2008–12. It required the Minister for the
Environment to prepare a climate change plan that included a projection of
Canada’s emissions for each year of the commitment period and to prepare a
statement indicating whether each measure to reduce emissions proposed in the
previous year’s plan was implemented by the deadline. As a private member’s
bill without government backing, the KPIA had no teeth: it could not authorise
the expenditure of public funds to achieve its objectives. When the minister
delivered his climate change plan in August 2007, as mandated by the act,
Friends of the Earth (FoE) brought a series of three applications – grouped
together as Friends of the Earth v. The Governor in Council et al. (2008) –
seeking a declaration from the court that the minister had failed to fully comply
with the legal requirements of the KPIA and directing him to take such steps.

The applications were denied on the basis that the legislation was not
justiciable, i.e. not an issue for the courts to resolve. Justice Barnes concluded
that ‘the Court has no role to play reviewing the reasonableness of the govern-
ment’s response to Canada’s Kyoto commitments’ (para. 46). In the decision the
judge highlighted that, as a private member’s bill, it created a tension between
the Conservative minority government’s policy and the intentions of the act
passed by the House of Commons: ‘the KPIA was not supported by the govern-
ment which had earlier stated that Canada would not comply with the Kyoto
Protocol targets. The KPIA thus embodies a legislative policy which is incon-
sistent with stated government policy’ (para. 8). The court’s view corresponded
with that of the respondent: the KPIA creates a system of parliamentary account-
ability that the court cannot and should not assess; and their ‘accountability for
their failure to fulfill Canada’s Kyoto obligations will be at the ballot box and
cannot be in the courtroom’ (para. 7). In November 2008, FoE appealed the
decision to the Federal Court of Appeal, which dismissed its case. These
decisions effectively removed any domestic legal requirement for Canada to
adhere to its Kyoto commitments.

The second issue that became the subject of litigation was the consideration
of GHG emissions in the authorisation of an oil sands mine in Alberta. The
project’s carbon footprint is enormous, with projected average emissions of 3.7
million tonnes of carbon dioxide equivalent per year contributing 0.51% and
1.7% of Canada’s and Alberta’s annual GHG emissions, respectively (Schatz
2009, p. 135). A group of NGOs – the Pembina Institute for Appropriate
Development, Prairie Acid Rain Coalition, Sierra Club of Canada and Toxics
Watch Society of Alberta – brought an application challenging the authorisation
of the proposed project by the review panel. Established by the Alberta Energy

454 L. Vanhala



and Utilities Board and the Government of Canada, the panel had concluded that
the project was not likely to cause significant adverse environmental effects
based on the proposed mitigation measures contained in the Environmental
Impact Assessment (EIA). The NGOs alleged that the environmental assessment
undertaken by the review panel did not comply with the mandatory provisions in
the Canadian Environmental Assessment Act (CEAA), particularly in regard to
the consideration of GHGs from the project, which the panel argued were
insignificant. The matter was remanded to the review panel, which subsequently
issued an addendum to its reasons and provided the necessary rationale.
However, following the judicial review decision remanding the matter back to
the panel, the Minister of Fisheries and Oceans, which had originally granted a
permit to Imperial Oil, retracted the authorisation which was required for the
project. Imperial Oil unsuccessfully sought to challenge the minister’s decision in
the Federal Court. This series of cases appears to constitute a win for the
movement to reduce carbon emissions (or at least prevent developments that
significantly increase emissions) in Canada. However, the victory is a very
qualified one. The review panel delivered additional reasons for its decision in
May 2008 and less than a month later the minister re-issued the permit allowing
the project to go ahead.

In sum, legal mobilisation in pursuit of a reduction of GHGs in Canada
remains embryonic at best and ineffective at worst. First, the series of KPIA
cases lends support to Rosenberg’s (1991) ‘hollow hope’ thesis that law and
courts cannot serve as the basis for significant social change, particularly when
the law in question was passed without the support of the government of the day.
In his decision, the judge remarked upon the lack of public funding behind the
Act as well as the clear tension between the legislative policy of implementation
of the Kyoto Protocol and the explicit policy of the minority Conservative
government not to meet its Kyoto commitments. Second, the results of the
cases addressing the tar sands development could be interpreted as pyrrhic
victories: successive victories in court were unable to halt but at best delayed
the project and raised public awareness of the issues with the tar sands.

UK: climate change policy and litigation

In contrast to Canada, the United Kingdom has one of the most ambitious and
far-reaching programmes of climate change legislation in the world. Over the last
decade governments have passed laws that regulate GHGs directly and devel-
oped legal provisions on renewable energy, energy efficiency, biofuels and
measures to encourage investment in low-carbon technology. The flagship leg-
islation is the Climate Change Act 2008, which provides a long-term framework
for improving carbon management. It includes specific and binding emissions
reduction targets of at least 80% reduction from 1990 levels by 2050. The
Climate Change Act also established an independent institution, the Climate
Change Committee, to advise the government on setting and meeting carbon
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budgets and on preparing for the impacts of climate change. Another important
source of climate policy is the influence of progressively developing European
Union (EU) regulatory action, mainly in regards to EU directives on the EU
Emission Trading System (ETS), which entered into force in 2005 to help
achieve the targets agreed at Kyoto. More recently the EU adopted the
‘Climate and Energy Package’ (CARE) that entered into force in June 2009.
Most pertinently for the United Kingdom, the package extends and revises the
ETS, sets national targets for renewable energy and promotes the development of
carbon capture and storage.

As Hilson (2010) has pointed out, while the profile of climate change
litigation has expanded rapidly in some jurisdictions it has received relatively
little European attention. Hilson identifies the ‘healthy existence’ of CCL in the
United Kingdom and this research affirms it. The types of cases being brought
vary across a wide range of issues, a diverse array of causes of action and involve
many different policy stakeholders. Yet while the United Kingdom has among
the most ambitious climate change legislation in terms of clear and binding
commitments to curb GHG emissions, the Climate Change Act 2008 itself has
played only a marginal role in climate change litigation to date.

The existence and siting of wind farms dominated the docket of early cases
concerned with climate change. There was a subtle shift in decisions of the
Planning Inspectorate, where the majority of these cases were heard. All the early
cases resulted in losses for climate advocates; in the balance between a commit-
ment to renewable energy and local concerns the latter always prevailed.
However, in later cases there was some acknowledgement of this balance. In
Bradford v. West Devon BC 2007 the planning inspector acknowledged the
importance of combating global warming, but concluded that this policy goal
must be balanced against visual and landscape concerns and hence upheld the
council’s refusal of planning permission for two wind turbines.

The UK Export Credit Guarantee Department’s (ECGD) (in)action on cli-
mate change was also the subject of intensive NGO campaign activity and
litigation. The ECGD is a UK government department that provides govern-
ment-backed loans, guarantees, credits and insurance to help private UK cor-
porations to conduct business abroad, particularly in the developing world. In
March of 2005, FoE made a freedom of information request under the
Environmental Information Regulations (EIR) to the ECGD regarding an appli-
cation made to the department for credit for the Sakhalin project, a project
proposed by Shell to develop gas and oil production off the north-east coast of
the Russian island of Sakhalin. The NGO sought information on inter-depart-
mental commentary on why the project was being treated as potentially sensitive.
The ECGD refused to release the information, citing an exception within the
relevant regulations for inter-departmental communications; the Information
Commissioner upheld this refusal. However, FoE appealed that decision to the
Information Tribunal who ordered the ECGD to release the data. The govern-
ment appealed that decision to the High Court who, three years after the initial
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request was made, ordered the ECGD to release the information to FoE.
However, the same month that the High Court made its decision it was reported
that the energy company behind the project – Sakhalin Energy – had withdrawn
its application for funding from the ECGD (and from the US Export Import
Bank) but that the project was continuing.

Finally, another phenomenon unique to the United Kingdom among the
countries studied here is the rapid growth of reactive climate change litigation
(Vanhala 2009, Hilson 2010): activists undertake civil disobedience tactics aim-
ing to raise the public profile of the climate change issue and/or the goal of being
taken to court to advance arguments within a judicial venue about particular
activities that are environmentally destructive. Among the most high profile of
these cases is the acquittal of the ‘Kingsnorth Six’ in 2008. In this case, a UK
trial court acquitted climate change activists of causing criminal damage at the
Kingsnorth coal-fired power station in Kent. Six Greenpeace activists had
attempted to shut down the station by scaling its chimney and painting the
Prime Minister’s name down the side. The defendants argued that, by shutting
down the coal plant for a day, they prevented greater damage to the climate (an
‘even more valuable property’). The jury’s verdict was the first instance in which
‘prevention of property damage’ resulting from the impacts of climate change
was used as a lawful excuse in court. The case became very high profile and the
‘defense of climate change’ was included in the New York Times’ review of the
‘year in ideas’ (Mingle 2008). However, the legacy of this case has not been as
significant as its initial result and public profile might suggest. Since 2008 there
have been at least four other direct action protests with a focus on climate change
impacts whose perpetrators offered similar defence arguments but were ulti-
mately convicted.

To summarise, there has been a wide range of legal actions relied upon in
proactive litigation by individuals and NGOs in the United Kingdom. Targets of
climate actions have included the ECGD, the UK Treasury and the Department
for Trade and Industry. Local governments were heavily involved in a number of
early cases on planning permissions for wind farms, but these issues no longer
appear to be resolved as regularly through the courts as they were in the 1990s
and early 2000s. Uniquely among the countries explored here, direct action
activists have also figured in climate change cases as subjects of criminal legal
sanctions. Of the 25 cases studied here only one, R (London Borough of
Hillingdon & Ors) v. Secretary of State for Transport & Another (2010) – the
case against the expansion of Heathrow airport – has explicitly relied on the
Climate Change Act 2008. This is probably because the Act was only recently
adopted; future litigation probably will rely increasingly on it.

Australia: climate change policy and litigation

Australia, like Canada, has no climate change-specific, national legislation. Until
2007, among the world’s developed nations, only Australia and the United States
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had refused to ratify the Kyoto Protocol, leading to their international reputations
as climate laggards (Tranter 2011). In 2007, a Labor government, led by Kevin
Rudd, was elected in the world’s ‘first climate change election’ (Rootes 2008).
Promising to prioritise the climate issue, Rudd ratified the Kyoto Protocol two
days after taking power. However, while there was much legislative activity on
climate change following Rudd’s election, there was little success. The Carbon
Pollution Reduction Scheme (CPRS) Bill 2009, the centrepiece of a package of
legislation introduced by the Labor government, proposed an ambitious cap-and-
trade system of emissions trading. The proposed legislation symbolised a drastic
u-turn in policy that moved Australia from one of the last recalcitrant industria-
lised countries on Kyoto to one of the more ambitious (Wilder and Fitz-Gerald
2009, p. 446). However, the bill failed in the Senate; in April 2010, Rudd
announced that the government had decided to delay pursuing the CPRS until
2012, after the current commitment period of the Kyoto Protocol, citing the lack
of bipartisan support and slow international progress on climate action, pointing
specifically to the need for greater clarity on the action of other major economies
including the United States, China and India.

However, the record of litigation in Australia suggests that environmental
advocates have successfully influenced the judiciary to interpret and apply the
Environment Protection and Biodiversity Conservation (EPBC) Act 1999 to
climate change. This is much like the US cases Connecticut v. AEP 2011 and
Massachusetts v. EPA 2007, in which the Clean Air Act was considered to
include a role for the Environment Protection Agency in the regulation of
GHGs. Through a series of cases, the Australian courts decided that
Environmental Impact Assessments (EIAs) required under the EPBC Act and
relevant state environmental planning legislation must consider climate change.
The analysis here supports Bach and Brown’s (2008, p. 39) assertion that ‘by
taking a general environmental protection statute and applying it progressively to
the home-grown causes of global climate change, Australian judges have stepped
into a breach that legislators and executive branch agencies have typically
avoided’.

However, the emergence of climate cases in Australia was slow. One of the
earliest was Greenpeace Australia Ltd v. Redbank Power Co. (1994). Greenpeace
challenged a state decision granting development consent for the construction of
a power station, asserting that its emissions would exacerbate the greenhouse
effect. Applying the precautionary principle, Greenpeace unsuccessfully argued
that the court should refuse development consent for the project. After that loss,
no more climate cases were pursued in Australia for a decade.

In wind farm cases in Australia, tribunals have tended to respond very
differently from UK courts. The New South Wales Land and Environment
Court (a specialist court) upheld a proposal for a wind farm in the small town
of Taralga, noting that the overall public benefits outweighed any private bur-
dens. In Taralga Landscape Guardians Inc. v. Minister for Planning (2007), a
community organisation challenged the proposal, citing negative impacts on the
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people and wildlife of their town and the surrounding countryside. The court
held that the concept of ecologically sustainable development, specifically inter-
generational equity, is central to any decision-making process concerning the
development of new energy resources.

With its reliance on coal as both a source of domestic energy production and
as an export commodity, Australia has the world’s highest greenhouse gas
emissions per capita. Thus it is not entirely surprising that, as Lesley
McAllister (2009, p. 48) writes, ‘[i]n Australia, the most prominent climate
change cases have involved attempts to stop greenhouse gas emissions from
the burning of coal before that coal is even mined … With this approach,
environmentalists have had some notable success in ensuring that such “indirect”
or “downstream” greenhouse gas emissions are assessed as part of the decision-
making process’.

In Australian Conservation Foundation v. Latrobe City Council (2004), a
state tribunal overturned the decision of a government panel that refused to
consider the GHG impacts of burning coal. The Hazelwood coal-fired power
station is one of the largest in the state of Victoria and a significant contributor to
GHG emissions. A government panel established to consider the extension of the
power station was instructed not to take into account matters related to GHG
emissions. The court held that the assessment must consider the GHG emissions
impact, the first time in Australia that a public agency was required to acknowl-
edge the implications of GHG emissions from burning coal as part of the process
of approving a mining development (McAllister 2009), a decision that ‘stands as
one of the world’s first climate change lawsuits resolved in favor of environmen-
talists’ (Bach and Brown 2008, p. 41).

The Anvil Hill case in 2006 took this further. The court held that for projects
with the potential to directly or indirectly contribute to GHG emissions, the
climate change impacts of the proposal should be properly considered and
assessed under the state Environmental Planning and Assessment Act 1979; it
is not sufficient to simply raise the climate change issue in the EIA; the project’s
proponent must attempt precise quantifications. The Anvil Hill mine became the
subject of later litigation as well when the Anvil Hill Project Watch Association
applied for judicial review of a decision that the mining project was not a
controlled action under the federal EPBC Act 1999. The judge found in Anvil
Hill Project Watch Association Inc. v. Minister for the Environment and Water
Resources (2008) that there no was no legal error in the ministerial delegate’s
approach to determining whether GHG emissions from the coal mine would have
a ‘significant impact’ on a matter controlled by the EPBC Act.

Some of the coal mining cases have focused on the tricky issue of the
causality of climate change. The link between coal mining and climate impact
came under question in the decision in Wildlife Preservation Society of
Queensland Proserpine/Whitsunday Branch Inc. v. Minister for the
Environment and Heritage & Others (2006). An Australian federal court upheld
a federal agency decision not to require an EIA for a coal mine proposal under
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the EPBC Act. Environmental groups argued that the burning of coal harvested
from the mines would contribute to global warming; this could have substantial
adverse impacts on the ecosystems of world heritage areas like the Great Barrier
Reef, triggering the EIA requirement under the EPBC Act. The court held that
the GHGs from coal mining and burning had been considered by the agency in
its decision not to require an environmental impact statement. The judge was not
persuaded that there is a casual link between coal mining activities and damage
to ecosystems. A similar legal argument was used in Your Water Your Say Inc v.
Minister for the Environment, Heritage and the Arts (2008) and was also
unsuccessful.

Among the jurisdictions studied here, Australia is the only country where the
issue of adaptation to climate change (rather than mitigation to avoid climate
change) has been litigated. In Charles & Howard Pty Ltd v. Redland Shire Council
(2008), the Queensland Planning and Environment Court held that a local coun-
cil’s decision requiring a proposed dwelling to be relocated to an area less
vulnerable to tidal inundation was justified. The court considered climate change
induced flood risks and concluded that the council’s decision was compatible with
local planning policy. In the same year, the Victoria Civil and Administrative
Tribunal overturned a local council decision granting consent for residential
developments in a coastal region. A regional coastal board challenged the coun-
cil’s decision, arguing that the proposed developments were inappropriate in light
of projected sea-level rises as a result of climate change. The tribunal applied the
precautionary principle, finding that sea-level rise and more extreme weather
conditions resulting from climate change presented a reasonably foreseeable risk
of inundation of the site, and determined that development consent should not be
granted. In Northcape Properties v. District Council of Yorke Peninsula (2008),
the South Australian Supreme Court upheld a local council decision to refuse
development consent on the basis of unacceptable climate change risks to the
proposed development. The court found the proposed development in violation of
the goals and objectives of the council’s Development Plan, and that a hazardous
sea-level rise over the next 100 years due to climate change was a sufficient basis
to support the refusal of the coastal development application.

Legal scholars have been optimistic about the emergence and progress of
climate litigation in Australia. There has been a tendency to apply the precau-
tionary principle: if an action or policy has a suspected risk of causing harm to
the public or to the environment then, in the absence of a scientific consensus,
the burden of proof that it is not harmful falls on those taking the action. This
principle – together with judicial discourse on intergenerational equity and the
courts’ adaptation to climate change issues – all suggests that judicial thinking is
ahead of government policy concerning climate change in Australia. However, as
socio-legal scholars would be quick to point out, particularly in light of the coal
mine litigation victories, wins in court often do not translate to change on the
ground. None of the coal mine expansion projects has been stopped in its tracks
by litigation. Although some projects were slowed down, and the resulting
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requirements more carefully consider the climate change causes and conse-
quences, none was ultimately thwarted.

Conclusion

The failure of international actors to adequately grapple with the urgent nature of
the climate change challenge has meant that states and sub-state actors are
stepping into the breach. National-level legislation in the United Kingdom and
sub-state action in parts of Canada, Australia and the United Kingdom exemplify
this. This research has inductively explored data on climate change litigation.
The patterns and contrasts outlined above can contribute to theoretical thinking
on the role of litigants and courts in comparative climate change politics.

Considerable research on climate change litigation has focused on the role
specific, successful cases have played in filling a governance gap. My research,
which has taken a broader lens to explore all types of cases, finds no clear
relationship between the existence or lack of policy and levels or types of litiga-
tion. Among the countries examined, the United Kingdom has seen the most
climate cases but the majority were brought before the Climate Change Act
came into effect. It is too soon to tell what the relationship between that act and
levels of litigation will be. Environmental activists have instead relied on existing
protections and statutes, particularly the Environmental Impact Assessment proce-
dures and the Environmental Information Regulations, in taking judicial reviews.
In Australia, environmental activists have also been proactive in reframing existing
environmental protection policies to address climate change concerns in the courts.
Reliance on the specific triggers of action in the EPBC has limited the types of
actions and arguments these groups can make, but it has nonetheless proved to be
a feasible legal basis on which to take climate claims. Finally, the case of Canada
poses a challenge to the claim that climate change litigation is spreading north.
There have been only a handful of legal cases invoking climate change impacts or
concerns. Attempts to reframe Canadian environmental protection legislation to
include considerations of GHGs (as has been done in the United States, United
Kingdom and Australia) have been unsuccessful.

When it comes to the impact of legal mobilisation on policy outcomes, the
results are somewhat disheartening for those interested in slowing and reversing
the growth of GHG emissions. While there have been some significant court
victories in terms of holding governments to account in regulating GHG emis-
sions, efforts to force major corporate emitters to reduce their emissions have
been largely unsuccessful. The examples of tar sands litigation in Canada and
coal mining cases in Australia are among the most worrying for environmental
advocates because of the very high levels of emissions involved. As the political
science literature on courts has long suggested, victories in court do not neces-
sarily translate into changes on the ground. Future research could more system-
atically explore the socio-legal implications of climate change litigation for
policy but also for levels of public dialogue and awareness.
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My research suggests that it is neither the presence nor lack of overarching
federal legislation that necessarily drives litigation. Rather, a huge variety of
litigants and cases have been activated under the umbrella of climate change.
This raises a related research question: do pre-existing, effective and homegrown
environmental protections and the mobilisation of actors who are able to success-
fully reframe this legislation to address climate concerns before the courts offer
sufficient conditions for climate change legal mobilisation? My research com-
plements work on the judicialisation of climate change policy by broadening
understanding of the range of cases brought in the name of climate change and
the role of litigants in climate politics. By looking at cases, both successful and
unsuccessful, at all levels of the court system and gaining some insight into the
types of actors bringing suits, we can begin to explore the complex and multiple
motivations of those who choose to mobilise the law.
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