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<cn>4. <ct>Experimental approaches to private lae:.case

of redressing personal injury

<au>Christopher P. Reinders Folmer
<a>INTRODUCTION

The inherent variability of cases in legal praciitéghe domain of private law places
important constraints on the conclusions to be driram observations from actual litigation.
Simply put, cases in the domain of private law w&ith regard to numerous features (for
example, nature of harm, liability standard, lesflault, claims, awards, features of the
litigants, and so forth) that may impact the preessthat occur within them, yet whose
unique contributions to these outcomes are implessibseparate. This notion poses an
important challenge for legal theorizing and polgking, as it makes it impossible to
ascertain which factors or processes may accoupiiticular desirable or undesirable
phenomena in litigation—and impossible to undedtaimerefore, how legal policy and
procedure should be shaped in response. Whileidakttheoretical approaches and field
observations can provide important indicationsirtimability to provide causal evidence
means that initiatives derived from them may betloéf mark, and thereby may fail to
produce the desired results.

Experimental approaches provide a powerful to@awonter such limitations. These
approaches seek to minimize or control the vaiigtithat characterizes cases in litigation
practice, and to tease apart the effects of theenous features on which they differ. Their
means of doing so are laboratory or field experitsiein which actual litigation contexts are
adapted or are simulated under controlled circungsts: In these experiments, the many,
covarying features that characterize cases in Hiigation are disentangled by isolating
particular key features (for example, whether agiel® are provided or not) and varying them
systematically between cases, while minimizingafaitity on other factors (for example,
between types of tort, level of harm, and so ohyotigh this approach, the researcher can
isolate the unique contributions of particular teas or phenomena (for example, apology) to
particular outcomes or challenges in legal pradficeexample, secondary victimization).

Thereby, experimental approaches enable the atiqoisif unique causal evidence with
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which legal theorizing and procedure can be teateblevaluated—to thereby enrich and
advance current debate on such questions, antbtoiriuture policy to address them (for
example, current discussions on initiatives toliiate apology).

In the present chapter, experimental approachggidomain of private law are illustrated
by focusing on the present discussion on victinorasion in the area of personal injury
litigation. The chapter will outline how experimahapproaches have been employed to
illuminate the debate on the sufficiency of ext@amncial designs of personal injury
litigation, and to evaluate the contribution of poged reforms in this domain. The chapter
will thereby show how experimental approaches eanded to test theoretical predictions
and observations from practice, and how their amiohs may be applied to inform legal

policy about the need for, and nature of, futuferras.

<a>PERSONAL INJURY LITIGATION: CURRENT DEBATE AND PRSPECTIVES

The sufficiency of extant designs of litigatiorcisrrently the subject of debate in the domain
of personal injury litigation. Extant designs ofg@nal injury litigation are focused on
providing economic compensation to victims, with #im of restoring them to the exact
position they would have enjoyed in the absendé®injury! In recent years, however,
these designs have been criticized for being ekadggocused on the economic resolution
of injury, and negligent of victimg'elational restoration. Specifically, such criticism stems
from the insight that the harm of transgressionwtsrestricted to their material
consequences, but also extends to their normatideedational implications: the fact that
they constitute a violation against social normg eonventions that prohibit such behavior,

and harm a victim’s sense of being an autonomaoiisieintial, and esteemed social actor who
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is treated justly and whose rights and identitytmiag respectetiTo restore a transgression,
a resolution therefore should not only compengegevictim’s (material and immaterial)
costs, but should address these normative andredhtispects as well. As such, a resolution
should also convey recognition of the wrongfulnefsthe act, and of the perpetrator’s
responsibility or guilt for it—and thereby reaffirthe legitimacy of the norms that were
broken, and reempower the victim by subjectingp@moetrator to his/her capacity to
forgive#

Current designs of personal injury litigation, haxwe have been claimed to be insufficient
for this purpose; they are said to neglect thepeds in the resolution of injuPyand restore
them insufficiently through the remedies they pdaf Firstly, in its aim to restore the victim,
personal injury litigation focuses extensively e tonsequences of the transgression (that is,
the victim’s material and immaterial harm, suchraslical costs, loss of revenue, disability,
pain and suffering, lost future prospects, andrgo@nd on assigning the appropriate level of
(economic) compensation for thenthis focus involves little attention to the noriaat
aspects of the transgression, or to its relatioosts for the victin§,and may even crowd out

the victim’s perspective by relying extensivelytbe input of experts (secondary
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victimization)? Secondly, to restore the victim, personal injitigation relies on economic
compensation, which therefore must serve as aisubdor the victim’s actual costs (as
health cannot directly be corrected by money, @nfitaterial harm)® Some question,
however, whether such reparations are sufficientestoring personal injury, as money and
health may not be transposable, and substitutiaig tinay be experienced as objectionable.
Moreover, the act of paying compensation does mettlly address the normative or
relational aspects of hartiyather, an economic resolution enables the peroetio resolve
the transgression without having to admit to wramgg or guilt. These limitations are
suggested to form an important impediment to satl® and reconciliation, and explain why
some scholars have advocated legal reforms to ssltliem—most notably through
initiatives to facilitate apolog}?

Initiatives to facilitate apology in personal inyditigation advocate legal reforms that
promote the provision of apologies by tortfeasgrptohibiting their use as evidence of
guilt,** or by imposing a legal duty to apologi?eThey do so because substantive apologies
convey acknowledgment of wrongdoing and an expoessi remorsé® and thereby
constitute an admission that the violation showdhave happened, and should not happen
again!’ Apologies are therefore regarded as a possibl@snefeaddressing the (neglected)
need for normative and relational acknowledgmeait ¥ictims experience in current designs

of personal injury litigation—and thereby as a neeahfacilitating its resolutiot?
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Initiatives to promote the provision of apologiagiersonal injury litigation are primarily
based on theorizint, on insights derived from social scientific reséeiton observations
from other legal domains and jurisdictiofisand on field research involving case studies,
interviews, and surveyd.However, because apologies are only infrequemtigleyed in
litigation practice, and because proposed initestito facilitate them have not yet been widely
implemented in practice, extant perspectives pewialy limited indications of their potential
contribution to personal injury litigation. For gereasons, experimental approaches, in
which the provision of apologies and initiativeddoilitate them can directly be tested, can
enable valuable insight into these processes efialtowing, | briefly review extant legal
approaches to apology in personal injury litigatiand highlight their relative strengths and
limitations. | then outline how experimental approas can be employed to extend and
augment these perspectives, and how they can theretble important advances for legal

theorizing and practice in this domain.

<a>APOLOGY IN PERSONAL INJURY LITIGATION: EXTANT LESAL APPROACHES

<b>Doctrinal and Comparative Research

Insights on apology taken from doctrinal or compimealegal research are the result of
theoretical reasoning, in which insights from ageof legal sources (for example,
legislation, legal procedure, case law, and saomyynthesized to develop a theoretical
argument on (for example) the sufficiency of extémation designs or the value of
apology?® For example, such research may integrate anabfdegislation and legal
procedure with observations from salient individcases to develop the position that extant
litigation designs are likely to evoke concernsrdiability and pecuniary loss, which may

motivate legal practitioners and insurers to didsuzonciliatory initiatives, and thereby

19 For example, Cohen (n 14); Brent T White, “Say YewSorry: Court-Ordered Apologies as a Civil Right
Remedy” (2005) 9Tornell Law Review 1261.

20 For example, Vines (n 5).

2! For example, Deborah L Levi, “The Role of ApoldgyMediation” (1997) 7New York University Law
Review 1165.

22 For example, Hulst and others (n 5).

23 See also Deborah L Rhode, “Legal Scholarship” 2200 5Harvard Law Review 1327; Marnix VR Snel,
“Source-Usage within Doctrinal Legal Inquiry: Ches; Problems, and Challenges” (20144 and Method,
DOI: 10.5553/REM/.000005.



impede the resolution of personal injdfyinsights may also be deduced from comparisons
with other legal domains or systems, where apotogie more commonly issued or are
facilitated through procedure or legislation (faample, comparison of legislation and
procedure between Japan, where extant legislatioougages apology, and America, where it
does not® comparison with initiatives to safeguard apolagyarious common law
jurisdictions26 comparison with criminal litigation, where initiags exist to facilitate contact
between victims and offendéfs As such, doctrinal and comparative approacheaptbogy
offer important strengths in terms of their themadtsynthesis and development, by
integrating insights from a broad range of soumtsa theoretical argument that is firmly
grounded in legal discourse and litigation practidewever, an important limitation to these
approaches is their limited provision of tangildmpirical evidence with which their
propositions can be substantiatédhis leaves such contributions vulnerable to lsiasel
errors?® and limited in their capacity to resolve the ledebate on apology—in which the

same methods are also employed to advocate thesiopposition:°
<b>Field Research

A second strand of insight on apology follows frbeid research that targets the main
protagonists of personal injury litigation (for emple, victims, perpetrators, legal
representatives, insurers, and so on), and assbsseseeds or experiences to understand the
sufficiency of extant litigation designs and théueaof apology. The majority of such

initiatives concern anecdotal evidence or casdesunh individual actors: However, more
recently, such initiatives have extended to mangctiired research involving qualitative or

guantitative method¥®.
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Anecdotal evidence and case studies are frequieictlyded in doctrinal approaches to
apology and personal injury litigatiéA They typically involve citations from verbal or
written statements by individual actors from thagpice of personal injury litigation. Whité,
for example, presents anecdotal evidence on th#sradevictims taken from his experiences
as a solicitor, to substantiate the claim thateatted need for apology may contribute to
decisions to litigate. Such initiatives are commadaid in that they aim to bolster their
theoretical argument with observations from legatfice, to thereby provide (some)
empirical evidence for their claims. However, tise of anecdotal evidence and case studies
is highly limited for this purpose, as the provisiof specific, isolated examples that support
one’s reasoning represents no true test of theqtieas’ generality?®

Qualitative field research on personal injury Etiign counters these limitations by
collecting a sample of relevant actors or casessgsttmatically exploring the hypothesized
phenomena (for example, nature of victims’ neeettlesnent decisions, satisfaction
following litigation) within them. Such contributis typically rely on interviews in which
key concepts are systematically explored througbpem format that does not restrict the
answers that respondents may provide. Reéfis; example, employed this method to
compare perceptions of victims’ litigation goaldvaeen physicians’ lawyers, plaintiffs’
lawyers, and plaintiffs in medical malpractice cadder study collected a sample from each
of these groups, and explored the reasons victeasribed for their decisions to litigate and
the reasons attributed to them by attorneys. Théeoo of their responses was analyzed and
coded, and compared between these samples. Thgacison revealed that lawyers
misperceived the goals of plaintiffs by assumirgntito be (exclusively or predominantly)
motivated by financial goals; in contrast, victinagtual motives mostly reflected extralegal
objectives of principle (for example, admissiorr@gponsibility, prevention of similar
incidents, apology, and so on). This example higitt§i the strengths of qualitative
approaches, in terms of their standardized (thaeisistructured) method, which enables the
focal concepts to be systematically assessed watkample of respondents, and their
inductive approach, which places no preset resinston responses and can thereby capture

relevant issues beyond those theorized. In thgslécapons, qualitative approaches to
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personal injury litigation therefore have greatgutal for advancing or refining extant legal
theorizing or procedure. Nevertheless, qualitatnethods also have their limitations (for an
overview, see Diefenba&h. For one, such research is frequently laboriauestd the large
volume of responses from individual cases, ancetbes must often rely on relatively modest
samples. In legal contexts, this may be exacerlatguactical limitations in gaining access
to litigants or legal professionals. These limaas make qualitative approaches vulnerable to
variability, in that observations may differ on nerous dimensions that are impossible to
separate—for example, nature of harm, severitynpaency, relationship with offender,
duration of litigation, and so ofi.These aspects make it difficult to isolate thesoea for the
observed phenomena (that is, causality), or to kwbether they apply beyond the current
sample (that is, generalizability).

Survey research on personal injury addresses lineisgtions by targeting large samples of
respondents and presenting them with an identitadftypically closed-format) questions.
Hulst and Akkerman¥’ for example, employed this method to examineuattis toward
economic compensation for emotional harm in redetiof personal injury victims. Their
study collected a sample of 726 relatives of peabmjury victims through large market
research panels and victim associations. Thesemdspts were presented with quantitative
measures that assessed their need for compengatiemotional harm; their beliefs about its
impact on their emotional restoration; and theaf@rences for the appropriate level,
procedure, and mode of its assignment. The ansyféine 463 respondents whose cases
would be eligible for compensation were analyzdue fesults indicated that they displayed
sizable needs for such compensation and favoradikef$ concerning its likely impact,
regarding it as a gesture of acknowledgment. Tkasnple highlights some important
strengths of survey research, in that a sizablebenmf cases can be collected at limited
effort and cost (relative to qualitative approagdhbtoreover, the standardization of measures
ensures that focal concepts can be examined thootighe sample, and compared between
categories within it (for example, respondents whadatives were injured versus killed in an
incident) rather than only in the subset of resporsl who mention them of their own accord.
These aspects potentially enable important advancamnsitivity to specific questions and in

generalizability of results, making survey reseaneti suited for testing the predictions of
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legal theorizing. However, survey research alstessisome important limitatiorf8 By

relying on standardized measures, such approachesae restrictive than qualitative
research and offer limited scope for capturinguate issues beyond those theorized, which
may threaten the validity of its conclusions. Moreg as the example illustrates, surveys may
also be limited by bias in sampling, due to limdas in access to, or nonresponse from,
particular types of respondents or cases. Lasilyey research is limited in its capacity to
control variability, isolate causal relationshipad capture actual, legally relevant behaviors
(for example, how may emotional awards impact eettint decisions?).

In sum, extant legal research into the sufficieattgurrent designs of personal injury
litigation, and the value of apology, is limited &yaucity of empirical support. Field
research has been employed to redress this deficiand provides important insight into
victims’ satisfaction with current (financial) dgas of personal injury litigation and the needs
that are and are not sufficiently recognized or wigtin them?! But with regard to the
present debate on apology, extant research ssibens important limitations. Most
prominent of these is its limited capacity for fiiinating the actual value or impact of
apologies. Because apologies are infrequently edifer personal injury litigation, and may be
offered especially in particular types of casesdfresearch provides only limited insight into
their remedial value. Because proposed initiattedscilitate apology have not yet been
widely implemented in practice, field research a#rmeadily assess their benefits. Extant
research on these questions is therefore limiteds$essing respondents’ beliefs or
predictions on the value of apolotilnsights from psychology suggest, however, thappee
may frequently mispredict their own responses storative initiatives® As such, in order to
understand the value of apology, and of initiatiteefacilitate it, research is needed that can
illuminate victims’ actual responses to such refaing, in settings where the influence of
covarying features can be minimized. Experimerparaaches provide a valuable means of
doing so, and thereby can represent an importatitiaw to the legal researcher’s

methodological arsenal.
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<a>EXPERIMENTAL APPROACHES

Experimental approaches aim to simulate actughliton contexts in controlled
circumstances, or to experimentally modify actiadtion practice in the field. In doing so,
they aim to examine legal questions in settingsrevitige variability that characterizes cases
in actual litigation (for example, between typedast, level of harm, and so on) can be kept
constant. In this controlled setting, specific focariables are varied ananipulated between
cases (for example, whether an apology is provadetbt; the size of the settlement being
offered), while particular outcomes are measureddkample, level of satisfaction of
victims’ relational needs; victims’ willingness settle). Through this approach, the
manipulated variables’ unique effects on thesean#s can be assessed. In this way,
experimental approaches enable legal researcheesttoausal relationships that cannot
readily be separated in legal practice. Moreovey tan be shaped to test phenomena that
occur infrequently in legal practice (for examgdeyvision of apologies), or which have not
yet been implemented in that area (for exampléaiiues to facilitate or coerce apology).
Thereby, experimental approaches can enable impgtaliminary insights into such
guestions, and thus contribute unique evidencetimeperspectives on private law.

Three major types of approach can be separatadhwliffer in their levels of
complexity, control, and embeddedness in legaltip@cBelow, each type is described in

detail and illustrated by means of examples relet@personal injury litigation and apology.
<b>Experimental Vignettes

Experimental approaches employiignettes or scenarios seek to examine legal questions
by (hypothetically) placing participants within stirdized, equivalent situations and
assessing their responses. They do so by provilamg with written descriptions of legally
relevant settings (for example, litigation followia personal injury incident), in which they
are asked to imagine themsel¢&sVithin these descriptions, key variables are malaigd

(for example, provision of apology versus no apgjodhereupon, participants are requested

to fill in a questionnaire of (usually quantitatjdependent measures (for example,

44 Robbennolt (n 18); Jennifer K Robbennolt, “Apolegjand Settlement Levers” (2006)d&irnal of
Empirical Legal Sudies 333; Jennifer K Robbennolt, “Attorneys, Apologiaad Settlement Negotiation”
(2008) 13Harvard Negotiation Law Review 349.
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impressions of the offender; decisions to setie)that the impact of the manipulations on
these outcomes can be assessed.

An illustration of the vignette approach in the domof personal injury litigation is the
research program conducted by Jennifer Robbefiattjch sought to illuminate how
apology may contribute to the settlement of persmpary litigation. To do so, Robbennolt
constructed experimental vignettes of personalynjcidents in which an identical incident
(a victim being struck by a careless cyclist arefteby injured) was manipulated to feature
either an apology or no apology. Participants vieseructed to imagine themselves in the
situation and their settlement intentions were mess The results indicated that participants
who received an apology set lower reservation pr{t®vest acceptable settlement amount)
and showed greater willingness to settle thangpaits who received no apolotfy.

Further research has employed the vignette methesgand on these findings. Reinders
Folmer, Desmet, and Van Boom investigated the ptagrbetween material and relational
needs in the restoration of personal injtiripy examining how the effectiveness of apology
may be contingent on the level of financial compgios that victims are offered in
settlement. Their research presented participaitiiswignettes of personal injury incidents
based on Robbennolt’s studies, and manipulatedhéliype of harm (material harm or
personal injury, equivalent in cost); (2) whethenot an apology was provided; and (3) the
size of the settlement offer (60, 90, or 100 peroéthe claimed damages). When thus taking
into account the impact of settlement offers, shigly showed that while apologies
contributed significantly to victims’ relationals®ration—particularly in cases of partial
compensation—they did not significantly facilitaettlement decisions, which were primarily
contingent on the size of the settlement offea followup to her original study, Robbennolt
also observed potential limitations to apology whemparing the perspective of victims with
that of legal representatives, who conduct suchscan victims’ behalf® Relying again on
identical vignettes in which the provision of appfovas manipulated, Robbennolt observed
that, contrary to their appeasing impact on victiapologiesncreased settlement demands

among attorneys.

45 Ibid.

46 | bid.

47 Christopher P Reinders Folmer, Pieter TM DesmdtWillem H Van Boom, “Is It Really Not about the
Money? Victim Needs Following Physical and MateHgarm and their Restoration through Financial and
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These studies illustrate how experimental vignettasbe employed to enable valuable
insight for legal theorizing and practice. Througls approach, theoretical relationships that
cannot easily be separated or investigated iratibg practice can be examined, in a manner
that consumes relatively little time or effort dretpart of either researchers or participants.
These aspects make experimental vignettes wedldstor providing (preliminary) evidence
on the predictions of legal theorizing—in theseregkes, by suggesting that while apology
may indeed enhance victims’ satisfaction, this ne@dranslate into a more conciliatory
resolution, in light of its limited impact on viaotis’ settlement decisions and the competitive
response it evokes in victims’ attorneys.

However, vignette research also has some impditaitations?? Firstly, vignettes
frequently rely on simplified representations afd#y relevant situations, which may
underrepresent the richness and complexity ofitbatsns actually found in legal practice.
While this enables specific theoretical processdsetisolated and tested, such processes may
operate with greater complexity in legal practime €xample, by interacting with features of
the case, the litigants, and so on). As such, thafability for generating insights that are
relevant for private law is therefore criticallyptsdent on the representativeness and quality
of these portrayals. Additionally, vignette reséarelies on respondents’ imagination of
hypothetical incidents, and on their predictionsh&ir likely experiences and responses.
These may differ from the ways in which they woeigberience and respond to such
situations in real lif€° Vignette research should therefore be regardedapily as a means to
gain insight into respondents’ beliefs or prefeemaeather than to derive surefire predictions

of their future behavior.

<b>L aboratory Experiments

Laboratory experiments seek to place participameztly in legally relevant situations. They
do so by simulating legally relevant settings oerge in a controlled laboratory environment,
representing, for example, the incident that issthigect of litigation (such as suffering

damage—or inflicting it upon others—through wrorigiunegligent behaviét) or the

49 Vladimir J Konecni and Ebbe B Ebbesen, “Methodaablssues in Research on Legal Decision-making,
with Special Reference to Experimental SimulationsFriedrich Loesel, Doris Bender, and Thomas &iieer
(eds),Psychology and Law: International Perspectives (de Gruyter 1992) 413-23.

50 De Cremer and others (n 43).

51 See Theodore Eisenberg and Christoph Engel, “WdpadNegligence Liability: Experimentally Testing
the Governance Effect” (2016) I8urnal of Empirical Legal Studies 116; Also see Zev J Eigen, “When and
Why Individuals Obey Contracts: Experimental Evidemnf Consent, Compliance, Promise, and Perfornmiance
(2012) 41Journal of Legal Sudies 67.
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process of litigation itself (such as negotiationsr settlements, judicial decision makfig,
mediatiort®). In the experiment these situations are stangeddbetween participants, so that
all are presented with identical circumstances|evkey variables are manipulated and/or
measured. In this way, laboratory experiments enkglglal researchers to let participants
directly experience legally relevant situationgrperiences, and to examine how particular
features or phenomena (for example, provision ofagy versus no apology) may impact the
judgments, preferences, and/or behavior that theptay within them.

While instances of physical harm are difficulrézreate in experimental settijghe
restorative initiatives that have been proposeatitiress them in personal injury litigation
(that is, facilitating or coercing apology) canreereated and tested in experimental settings.
An illustration of this is provided by the reseanfiSaulnier and Sivasubramani&mwhich
examined the effectiveness of facilitating directralirect contact between offenders and
victims, focusing in particular on the questiorhofv the presence or absence of the victim
and the level of pressure to apologize may imgeequality of perpetrators’ apologies. To do
so, the researchers conducted a laboratory expetrim&hich participants were induced to
unintentionally cause a computer crash which wasaght to result in the corruption of
crucial and irreplaceable documents. In resporfenaers were requested or coerced to
provide a written apology—either directly, by thetim of their transgression, or by one of
his/her colleagues (in which case the victim waspnesent). The quality of these apologies,
as well as their remedial potential, was assesgéudependent raters. The results indicated
that offenders’ apologies were less remorsefuledbited less remedial potential in cases
where they were coerced rather than requested.dveregoffenders exhibited less remorse
and offered less adequate apologies when apolggifiractly to the victim, rather than
indirectly through the victim’s colleague. Therelyis study provides a valuable indication
of the possible limitations of legal initiativesftilitate or coerce apology.

A final strand of laboratory experiments that ievant for the discussion on apology

focuses on the question of how restorative initedj such as the provision of apologies, may

52 See Kristin L Sommer, Irwin A Horowitz, and MartirBourgeois, “When Juries Fail to Comply with the
Law: Biased Evidence Processing in Individual amdup Decision Making” (2001) 2FPersonality and Social
Psychology Bulletin 309.

53 See Alana Saulnier and Diane SivasubramaniametEffof Victim Presence and Coercion in Restorative
Justice: An Experimental Paradigm” (2015)L38v and Human Behavior 378.

54 But see Pierre Rainville and others, “A PsychopdaJ<Comparison of Sensory and Affective Respomses
Four Modalities of Experimental Pain” (199258matosensory and Motor Research 265.

55 Saulnier and Sivasubramaniam (n 53).

56 See Carroll (n 15).
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impact judicial judgment and decision makfiguch studies fit within a broader body of
research that is primarily focused on the domaicrimhinal litigation, which experimentally
studies judicial decision making in situations whesat is demanded by law may conflict
with cognitive, psychological processes—such addabal obligation to disregard
inadmissible evidence or coerced confessions, et inability to cognitively erase that
knowledge from one’s mint. Experiments study these processes by presentiigigl
decision makers (judges, attorneys, law studentf)simulated case materials that mirror
legal practice (for example, evidence, testimora@s, so on), or by experimentally recreating
the process of litigation in mock trials. An exams the research of Jehle and colleagfes,
which presented mock jurors with realistic videbsa onurder trial in which a defendant was
charged with murdering his neighbor following apdie over property lines. The (staged)
videos were filmed at an actual courtroom, featungaerienced actors, and followed the
typical sequence of trials in the United Statesluiding a range of realistic details (such as
the judge prompting the attorneys and witnessdsgases being sworn in, and so on). Within
this setting, the defendant’s testimony was maaigual to include either an excuse, a
justification, a denial, or no explanation. Moreguée remorsefulness of these accounts was
manipulated, so that they were conveyed either reafially (downcast gaze and trembling
voice, expression of sympathy to victim’s family)without remorse (continual eye contact
and emotionless tone). Ultimately, mock jurors’diets were solicited. The results indicated
(unsurprisingly) that, relative to other accountisnials reduced the likelihood of a guilty
verdict. More relevant to the discussion on apoldmwever, it was found that accounts
which were accompanied by a remorseful demeamoeased the likelihood of a guilty

verdict. This analysis is complemented by the neteaf Rachlinski and colleagu&swho

57 For example, Brian H Bornstein, Lahna M Rung, Mtuhica K Miller, “The Effects of Defendant
Remorse on Mock Juror Decisions in a MalpracticeeC§2002) 20 Behavioral Sciences and the Law 393;
Emily P Corwin and others, “Defendant Remorse, Nleed\ffect, and Juror Sentencing Decisions” (204Q)
Journal of the American Academy of Psychiatry and the Law 41-9; Alayna Jehle, Monica K Miller and Markus
Kemmelmeier, “The Influence of Accounts and Remanséviock Jurors” Judgment of Offenders” (2009) 33
Law and Human Behavior 393; Jeffrey J Rachlinski, Chris Guthrie and AndeWistrich, “Contrition in the
Courtroom: Do Apologies Affect Adjudication?” (20188 Cornell Law Review 1198.

%8 Saul M Kassin and Samuel R Sommers, “Inadmisgibitimony, Instructions to Disregard, and the Jury:
Substantive versus Procedural Considerations” (129Personality and Social Psychology Bulletin 1046; Saul
M Kassin and Holly Sukel, “Coerced Confessions tir@dJury: An Experimental Test of the “HarmlessoE'rr
Rule” (1997) 21Law and Human Behavior 27; Joel D Lieberman and Jamie Arndt, “Understagdhe Limits
of Limiting Instructions: Social Psychological Eaplations for the Failures of Instructions to DismegPretrial
Publicity and Other Inadmissible Evidence” (200®sgchology, Public Policy, and Law 677; Kamala London
and Narina Nunez, “The Effect of Jury DeliberatiamsJurors’ Propensity to Disregard Inadmissiblé&Ernce”
(2000) 85Journal of Applied Psychology 932.

59 Jehle and others (n 57).

60 Rachlinski and others (n 57).
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examined the impact of apology on verdicts in &senf experiments with judges as
participants. While the effects of apology were esichnd fluctuated between cases, their
results generally indicated that apologies eitla o impact on judges or produced harsher
verdicts in civil law cases, while producing mildiyore lenient verdicts in criminal cases.
These experimental studies therefore highlight wtate apologies and expressions of
remorse may respond to victims’ need for relatiammhpensation, they may also entail
adverse effects for defenddfits-evidence that is important for the legal discussia

whether apology should be protected in litigafibn.

In sum, these studies illustrate how laboratoryeeixpents can be employed to enable
valuable insights for legal theorizing and practitierough their capacity to recreate or
simulate legally relevant situations while not lgefied to the restrictions of litigation practice
(for example, variability between cases, inabilitynterfere with procedure, and so on),
experiments provide a unique perspective on legalgsses and enable insight that may
serve to affirm or challenge extant assumptioriegal theorizing or practice (for example,
by suggesting that initiatives to facilitate apolagay detrimentally affect their content and
quality?®). However, as a flipside to these strengths, latiooy experiments also suffer some
important limitation$* Firstly, their simulations or abstractions of legeactice may be
simplified and artificial compared to the ways ihieh such processes may operate in real
life, where they may interact with other featurepmcesses that do not feature (or are kept
constant) in the experiment. While insights frompexments may contribute valuable pieces
to an understanding of this puzzle, their relevancéegal theorizing and practice is critically
dependent on the representativeness and qualiheinfportrayals. Moreover, laboratory
experiments may be limited by the samples they é@nwhich tend to include a
disproportionate amount of college studéftd/hile such participants may be comparable to
litigants in the sense that they are viable subjettorts, they may differ in other aspects (for
example, age, level of education, employment hy¥tavhich may affect the results.

Therefore, experiments should particularly be rdgdras a means of gaining insight into

61 See also Keith E Niedermeier, Irwin A Horowitzdadorbert L Kerr, “Exceptions to the Rule: The Effe
of Remorse, Status, and Gender on Decision MakAgX) 31Journal of Applied Social Psychology 604; but
see Bornstein and others (n 57); Gregg J Gold arddd Weiner, “Remorse, Confession, Group Iderdityl
Expectations About Repeating a Transgression” (RQa®asic and Applied Social Psychology 291.

62 See also Vines (n 14).

63 Saulnier and Sivasubramaniam (n 53).

64 See Konecni and Ebbesen (n 49).

65 But see Rachlinski and others (n 57).
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people’s judgments, preferences, and behavioegally relevant situations, rather than as a

means to directly understand how these processratepn legal practice.

<b>Field Experiments

A final strand of experimental legal research cons@xperimental approaches that are
conducted in actual litigation contexts. Such rege&volves the systematic manipulation of
particular treatments in the practice of litigatmirits periphery. In such an approach, a
treatment is implemented in one set of cases, whichntrasted with a comparable set of
cases where the treatment is not implementedi@hatrandomized trial). This approach
enables field experiments to directly examine thpdct of the focal treatments in litigation
practice—and thereby to directly assess their valulkis domain.

Examples of this approach that are relevant fosqual injury litigation are particularly
situated in the domain of criminal litigation, wekealternative dispute resolution initiatives
rooted in the principles of restorative justice é&een tested extensivéfyAn illustration is
the research by Sherman and colleagtieg)o examined the impact of participation in out-
of-court restorative justice conferences on th&rason of victims of burglary and robbery
in Australia and the United Kingdom. Restorativstice conferences bring together crime
victims and offenders in a face-to-face conferemcahich they discuss (1) the (reasons for
the) incident itself, (2) its consequences foragitharty, and (3) the necessary means to repair
the harm causéid.In Sherman’s study, suitable cases were randossigaed to follow
either the standard legal resolution of their casihe standard resolution supplemented by a
restorative justice conference. The study examireed this treatment impacted the provision
of apologies and the victims’ restoration, in temwhsheir forgiveness for the offense, their
vengefulness, and their self-blame. The resulteated that victims whose trajectory had
included a restorative justice conference werelywasore likely to receive a (credible)
apology from the offender. While there was no enadethat participation in restorative

66 Caroline M Angel and others, “Short-Term EffectfRestorative Justice Conferences on Post-Traumatic
Stress Symptoms among Robbery and Burglary VictirRandomized Controlled Trial” (2014) Dournal of
Experimental Criminology 291; Lawrence W Sherman and Heather Strang, “RasterJustice as Evidence-
Based Sentencing,” in Joan Petersilia and KevireRzReds),The Oxford Handbook of Sentencing and
Corrections (Oxford University Press 2012) 215-43; Lawrencé&kérman and others, “Effects of Face-to-face
Restorative Justice on Victims of Crime in Four Bamized Controlled Trials” (2005) Journal of
Experimental Criminology 367; Heather Strang and others, “Victim EvaluagiohFace-to-Face Restorative
Justice Experiences: A Quasi-Experimental Analy&€06) 62Journal of Social Issues 281.

67 Sherman and others (n 66).

68 Sherman and Strang (n 66).
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justice conferences significantly increased victifosgiveness for the offense or reduced
their self-blame, restorative justice did signifidg reduce victims’ vengefulness. Moreover,
a followup study indicated that restorative jusét®o significantly reduced victims’ post-
traumatic stress symptorf&Thereby, these studies provide evidence fromslitign practice
which suggests that facilitating apology may enleavictims’ restoration—at least in
criminal contexts.

While not technically a field experiment, an illkegion of what such an approach might
constitute in the domain of private law is providgdthe pilot study by Hulst and
colleagueg? which tested insurer-initiated initiatives to fiitaite contact between victims and
offenders in case of traffic accidents. In thisastigation, the researchers aimed to address
the issue that, in the context of traffic accidentghere the resolution of harm is relegated to
insurers—victims frequently indicate perpetratdask of rapprochement (that is, their failure
to seek contact and acknowledge their predicanasndn important impediment to resolution.
To this end, Hulst and colleagues collaborated widitor vehicle insurers to test three
insurer-initiated initiatives to facilitate contamttween victims and offenders. These
initiatives targeted either the offender or theiwicwith an offer to arrange written
communication (through the insurer) between eiff@ety. A third initiative offered contact
mediated by a major victim association. The godhefstudy was to examine if these
initiatives could effectively establish contactween these parties, and moreover, if they
might thereby facilitate the provision of acknowgetent and apologies. Regrettably, in this
instance the initiatives were not successful, feagety of reasons (such as protagonists
already having initiated contact themselves, prattiifficulties in implementing the
initiatives among insurers, limited number of obations; moreover, the study did not
include an untreated control group in order to carapheir impacts). Nevertheless, the study
provides a useful indication of what a field expegit on relational restoration in personal
injury litigation might constitute and how it mighe implemented (and also of the difficulties
involved in doing so). A forthcoming followup stutty the same authors has capitalized on
the lessons learned in this pilot, and will inl&élihood provide valuable novel insights into
these processes.

These studies illustrate how field experiments lmaemployed to provide important
insight for legal theorizing and practice. By ditgdesting the impact of treatments in

litigation contexts and examining whether they s$tate into tangible benefits there, field

% Angel and others (n 66).
70 Hulst and others (n 5).
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experiments enable insights that are directly pagable to litigation practice, greatly
enhancing the validity and generalizability of thraisults. However, their important strengths
in these areas do entail some limitations in otHews one, their situation in litigation practice
does mean that, relative to other experimentalaggtres, control over variability is reduced
considerably, which leaves field experiments mar@erable to differences between
respondents or cases—which may be sizable intiitiggractice, even for similar incidents
(for example, even within traffic accidents, casas vary tremendously in terms of traffic
situation, level of fault, amount and type of hafegtures of the drivers, and so on). Field
experiments may also be restricted by practicatditions. They generally require greater
effort and organization, and may suffer importamitations in light of legal restrictions (for
example, current legislation is unlikely to permnitrial to coerce apology in some cases and
not in others). These aspects mean that field @rpeats simply may not be feasible for some

guestions.

<a>EXPERIMENTAL APPROACHES TO PERSONAL INJURY: CONGSIONS FOR
PRIVATE LAW

The present chapter addressed the question afngictestoration in personal injury litigation
to illustrate how experimental approaches can cempht and extend legal theorizing in the
domain of private law. It illustrated how empiricakearch employing experimental
vignettes, laboratory experiments, and field experits can contribute crucial pieces to the
puzzle of understanding whether, and how, victinegjlected relational needs should be
addressed in future litigation. They do so throthghir capacity to control variability, to
examine causal relationships, and to capture phenarthat occur infrequently (or not yet at
all) in legal practice. On the one hand, througséhimportant strengths, experimental legal
research provides insight that confirms the promieeof normative and relational concerns
in victims’ need for restoration in personal injifiyconsistent with extant legal reseaféion
the other hand, however, insights from experimdetgl research raise questions regarding
the value of the theorized initiatives to facilitapology for redressing these concerns, and

for promoting the resolution of personal injurygétion.® While experimental approaches to

" For example, Reinders Folmer and others (n 47).
2 Abel (n 5), Carroll and Witzleb (n 5); Hulst andiermans (n 5); Hulst and others (n 5); Relis (h 18
73 For example, Carroll (n 15); Cohen (n 14); Latifi4); Shuman (n 14); Vines (n 5); White (n 19).
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this question support the prediction that sinceid exhaustive apology can increase
satisfaction of victims’ normative and relationaledls, they cast doubt as to whether the act
of doing so will translate into its theorized batsefor theresolution of such cases—which,
according to such evidence, remains primarily drigg economic outcomééMoreover,
although such evidence underlines the relationalkvaf exhaustive apologies, insights from
experimental approaches cast doubt over whetheoped initiatives to facilitate them are
likely to result in such substantive apologiegnd lastly, while apologies may benefit the
relational restoration of victims, experimentaldance suggests that their provision may be
met less favorably by other legal protagonistshsag judicial decision makéfsand
attorneys’.” While these findings demand further investigatigth regard to litigation
practice, they do highlight possible limitationsajeology which legal theorizing and practice
may need to address in order for them to fulfiditiremedial potential.

More generally, this chapter illustrates how expemtal approaches can constitute a
valuable addition to the methodological arsenaabiolars in the domain of private law, with
which the theoretical discourse of doctrinal apphas can be supplemented with empirical
evidence, to thereby strengthen its argumentatioihpaedictions® Experimental approaches
can enable legal researchers to obtain evidentspkeaks to the validity of the assumptions
that underlie theorizing or policy in the domainpoivate law—for example, on the factors
that deter transgressions (for example, do lighéiid penalties promote more careful
behaviof?), the reasons that underlie people’s decisiofiigate (for example, does
facilitating victims’ understanding of their rightsomote decisions to pursue litigatf8n and

the way in which law and legal procedures are apy judicial decision makers (for

74 See Reinders Folmer and others (n 47).

7S Saulnier and Sivasubramaniam (n 53); also sed Ibagunissen and others, “The Apology Mismatch:
Asymmetries between Victim’'s Need for Apologies &etpetrator’'s Willingness to Apologize” (2013) 49
Journal of Experimental Social Psychology 315; Joost M Leunissen and others, “Forecastingr&in the
Averseness of Apologizing” (2014) Zpcial Justice Research 322; Karina Schumann, “An Affirmed Self and a
Better Apology: The Effect of Self-Affirmation orrdnsgressors’ Responses to Victims” (2014)&4 nal of
Experimental Social Psychology 89.

76 Jehle and others (n 57); Rachlinski and othe&7jn

7 Robbennolt 2008 (n 44).

78 See Willem H Van Boom, Pieter TM Desmet and Chphker P Reinders Folmer (edBjjvaatrecht in het
laboratorium: verslag van acht rechtspsychologische experimenten [ Private Law in the Laboratory: A Report of
Eight Legal-psychological Experiments] (Boom Juridische Uitgevers 2015).

7 See Theodore Eisenberg and Christoph Engel, “Ass@ivil Damages Adequately Deter: A Public Good
Experiment” (2014) 1Tournal of Empirical Legal Studies 301; Eisenberg and Engel (n 51); Eigen (n 51).

80 See Willem H Van Boom, Pieter TM Desmet, and Mdah Dam, “If It's Easy to Read, It's Easy to
Claim'—The Effect of the Readability of Insurancer@@racts on Consumer Expectations and Conflict
Behavior” (2016) 39ournal of Consumer Policy 187.
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example, to what extent are laws applied consistend without bias? to what extent are
legal claims influenced by evider¥ée Thereby, experimental approaches can be emplaoyed
enrich legal theorizing on a wide range of questimlevant to private law. Importantly,
however, experimental approaches may also be Veltalitigation practice. Firstly, they

can be employed to provide stakeholders with vdéumisight into extant legal procedure. A
case in point is their capacity to illuminate homtvns’ various needs are (and are not) met
in extant litigation design® Such insights may be useful to law and policy make light of
their objective to “exactly restore the victir¥f.’'Similarly, their capacity for identifying
mismatches between the perspectives of differgat legents—such as the notion that
attorneys’ reactions to apologies may be opposeiotse of their clien8—may be valuable
to victim and attorney associations in their efdd prevent misunderstanding and to ensure
that, when in pursuit of their clients’ interesattorneys do not act in ways that oppose their
recovery®® Experimental approaches may also be valuablé¢igation practice as a means to
assess novel reforms or procedures, for exampledtiyng their effectiveness in field
experiments.

Through these applications, experimental approactascontribute to legal theorizing,
procedure, and policy that is more strongly roateempirical evidencé’ and thereby more
attuned to the way that legal agents actually thimi act (rather than how we want or believe
them to). In order to fulfill this potential, howew it is crucial that experimental approaches
are employed in ways that maximize their strengti legal relevance, and that counter their
limitations®8 Findings from experimental research may oftendsgingent on the ways in
which they represent legal situations and the feaghbles within them, and in the outcomes
they examine (and the way in which these are medsuExperiments that examine different
types of cases (for example, temporary versus pentdharm; incidental encounters versus

ongoing relationships), assess different typesutdames (for example, settlement intentions

81 See Erik J Girvan, Grace Deason and Eugene Boritia Generalizability of Gender Bias: Testing the
Effects of Contextual, Explicit, and Implicit Semison Labor Arbitration Decisions” (2015) 8&w and Human
Behavior 525; Sommer and others (n 52).

82 See Besiki L Kutateladze, Victoria Z Lawson andhbhaR Andiloro, “Does Evidence Really Matter? An
Exploratory Analysis of the Role of Evidence ind&Rargaining in Felony Drug Cases” (2015)L28v and
Human Behavior 431.

83 For example, Reinders Folmer and others (n 47).

84 Busnelli and others (n 1).

85 Robbennolt 2008 (n 44); also see Relis (n 18).

86 For example, Cohen (n 14).

87 See Willem H Van BoonDoor meten tot weten: Over rechtswetenschap als kruispunt [ Measurement
Brings Knowledge: Law as a Crossroad Science] (Boom Juridische Uitgevers 2015).

88 See Konecni and Ebbesen (n 49).
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versus settlement decisions; anticipated versusbsponse to apology), or examine
different populations (for example, judges, attgmevictims; law students, general
population) may produce different results. Thisenides the importance of replication to
understand the stability of the observed effectstanidentify important moderating variables
that may shape their magnitude (for example, h@neffect of apology may vary according
to its source, timing, and so on). In this procegperimental approaches could be combined
with different methods in a process of triangulatiowhere their collective strengths can
counter their individual limitations (for exampl#gveloping a theory by combining doctrinal
examination of legal sources with qualitative fieddearch in litigation practice; testing it in
experimental research; developing policies fromré®eilts; testing them in field
experiments).

Before closing, it is important to underline thairder to fulfill their potential value for
the domain of private law, experimental approaakgsire the expertise of legal scholars, to
ensure that experiments are optimally attunedearttricacies of legal theory and practice in
this domain. Herein lies the bridge between thesthads and classical doctrinal approaches
to private law, and the considerable advancestlagtbe possible by integrating the two. To
reap these benefits, the challenge for the donfginiwate law is therefore to advance the
empirical foundation of legal scholars’ work, oritwest in profound collaborations with
empirical disciplines. It is this synthesis thatlwnable a truly substantive, empirical study of

law.
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