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Abstract

Pursuant to its 2008 Stabilization and Association Agreement governing the process of EU
integration Serbia is obliged to align its consumer protection standards (including those related
to enforcement) with those of the EU. This article considers the overall approach to enforcement
of consumer law in Serbia, focussing in particular on the extent to which EU enforcement
principles have been successfully exported to Serbia and whether the goals of EU consumer
policy have been achieved. It argues that the incorporation of EU norms has brought
fundamental changes to Serbian enforcement mechanisms at a formal level, such as in relation
to mediation processes as well as the introduction of injunctions for the protection of collective
consumer interests. In practice, however, the impact of this incorporation is quite limited. A
number of factors that restrict the practical effectiveness of the mediation processes and
injunctions required by EU law are explored in the article, including weak sanctions; excessive
reliance on poorly resourced consumer organizations; absence of a business culture of
compliance or a sophisticated and determined consumer protection enforcement culture
sufficiently grounded in expertise; as well as an overarching political, legislative and
institutional instability. These factors also undermine the general aim of EU policy to achieve
effective consumer protection enforcement in the Serbian context.

Key words: consumer law, implementation of consumer acquis, enforcement mechanisms,

enforcement deficiencies, Serbia

|. Introduction

On the 29" of April 2008 Serbia signed, and on the 10" of October 2008 the Serbian
Parliament ratified, the Stabilization and Association Agreement (SAA), thereby formally

commencing the process of European integration. The SAA provides a conditional guarantee

! Act on the Ratification of the Stabilization and Association Agreement between the European Communities and
their Member States on one part, and the Republic of Serbia, on the other part, Official Gazette of the Republic of
Serbia (OG RS) No. 83/08.


https://core.ac.uk/display/161395791?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

A.Fejds, The Impact of EU Norms and Policies on Consumer Protection Enforcement in
Serbia available at link.springer.com

of membership of the European Union (EU), subject to fulfilment of a number of political and
economic criteria, including harmonization of the economic law of Serbia with that of the EU
(Vasiljevi¢ 2009). Specifically, Art. 78 SAA obliges Serbia to align its consumer protection
standards with those of the EU, such that it has an effective consumer protection system that
will be achieved by a solid administrative infrastructure for market surveillance and by
effective law enforcement? (Papovic&Fej6s 2008). When the SAA was signed, the legal
framework of consumer protection in Serbia was neither fully developed nor harmonized with
EU legislation (Czuczai 2006). Relative to the EU consumer aquis, the then-existing
Consumer Protection Act of 2005° was often vague and incomplete, both in terms of
substantive coverage and procedural provisions for enforcement.

After singing the SAA the process of adopting the consumer acquis commenced, and
the process had two phases. The first mainly related to the creation of a legal framework for
the development of consumer law. This involved numerous and wide-ranging legislative
changes. In September 2010, a completely new Consumer Protection Act of 2010 (CPA) *
was adopted. The CPA has been modelled on France and Italy (Karaniki¢-Miri¢ 2009), and
represents a comprehensive consumer code, save for consumer credit which is regulated by
the Financial Services Users Protection Act of 2011 (FSUPA).° Besides these two key
consumer protection laws, other related acts have also been adopted or amended. Since there
is neither space nor a need to list all of these, what is important to point out is that a
substantial part of consumer acquis has been implemented, and
it can therefore be said that (at least on paper) the legal protection of consumers to a relatively
high level is guaranteed.

However, after the adoption of the CPA it was clear that substantive law rules are only
“letters on the paper” if they are not properly enforced. Therefore, in the second phase of

development, the enforcement of consumer protection rules has become the main focus.®

2 See: http://ec.europa.eu/enlargement/pdf/serbia/key document/saa_en.pdf (last access: 10. Feb. 2012)

3 Zakon o zastiti potrosa¢a, OG RS No. 79/2005. This act replaced the first “modern” consumer protection act of
Serbia, the Consumer Protection Act of 2002 (OG FRY No. 37/2002).

4 Zakon o zastiti potrosa¢a, OG RS No. 73/10

5 Zakon o zatiti korisnika finansijskih usluga, OG RS No. 36/11.

b See the recently adopted Civil Procedure and Energy Acts, which - although of a more general scope of
application - contain enforcement rules as well as the second project for strengthening consumer protection in

Serbia (2011-2014) which is focussed on enforcement.
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This article focuses on this latter issue of enforcement. It considers the enforcement
regime that has emerged in Serbia and the impact of EU consumer protection enforcement
norms, i.e. to what extent have these norms been successfully exported to influence the
Serbian enforcement regime? The essential argument is the following. EU norms and have
brought some fundamental changes to Serbian enforcement mechanisms at a formal level. The
most important of these are (i) mediation processes at the individual/alternative dispute
resolution (ADR) level and perhaps more significantly (ii) the use of injunctions as a means
of preventive and collective control. However, in practice, the impact of these EU based
norms and, indeed, the impact of broader EU policies on the general Serbian enforcement
regime remains very limited. This is due to a combination of factors. Probably the most
significant overarching factor is that the mechanisms are not designed specifically for the
local consumer needs irrespective of whether the issue is ineffective sanctions, over reliance
on under resourced consumer organizations, an “anti compliance” business culture and the
lack of a sophisticated and determined consumer protection culture that is sufficiently
grounded in expertise. “Culture” here is understood as a set of habits, systems of belief and
values, social behaviour and tradition (Piché 2009 with further references). Finally, these
various problems are exacerbated by overarching political, legislative and institutional
instability.

Before developing these arguments, some introductory points should be emphasised
about the approach taken. First, “enforcement” here is understood in its broad sense, as
encompassing the mechanisms and rules thorough which businesses or others are held to their
legally imposed responsibilities (Scott 2010).

Secondly, within this broad framework, the article differentiates public and private,
individual and collective, preventive (ex ante) and corrective enforcement (ex post), and
administrative, judicial and extra-judicial enforcement mechanisms. At the same time, it
should be recognised how difficult it is to make clear distinctions between some forms of
enforcement, especially between public and private enforcement (Cafaggi 2009). With this in
mind, the paper treats public enforcement as being enforcement by public agencies and
government organs, acting in the public interest and mainly conducting administrative
procedures. Since in Serbia there is no single regulatory and enforcement agency that would
be competent for consumer protection enforcement, public enforcement is dispersed between
specialized public agencies and other government institutions with divided competences and

diverging powers. Private enforcement, by contrast, is in the hands of non-governmental,
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consumer protection organizations, and individual consumers, relying on judicial and extra-
judicial enforcement procedures, even though preventive actions (injunctions) commenced by
private bodies (consumer protection organizations) are conducted in public interest

Thirdly, the paper is not descriptive, but analytical, seeking to identify the deficiencies
in the current system of enforcement in Serbia. Therefore, the powers and duties of
enforcement agents, as well as the procedural characteristics of enforcement mechanisms are
not presented in full detail, but only to the extent necessary to follow the critical arguments
presented.

Fourthly, the literature suggests that enforcement issues are much less related to
consumer law as such, than to the economic, social and political characteristics of the given
state (Micklitz 2012). A key facet of this in Serbia is that enforcement of consumer protection
law has not been subject to much research. The available information is scarce and often
contradictory. To bridge this gap, to a certain extent, the author relies on her own
experiences,” as well as on the information gained from other consumer protection activists,
and from the employees of public agencies.

Finally, in order to better understand the paper, a brief note on the institutional
framework of consumer protection enforcement in Serbia is necessary. Art. 125 CPA provides
that consumer protection is the responsibility of the Ministry of Internal and External Trade
and Telecommunications (“the Ministry”), consumer protection organizations, professional
chambers as well as other market players. The crucial institution in shaping consumer
protection policy is therefore the Ministry. The most important organizational unit within the
Ministry is the Department for Consumer Protection (within the Section for Trade, Services,
Prices, and Consumer Protection). This is further divided into the Division for Development
of Consumer Protection Policy, responsible for creation and monitoring of consumer
protection policy; and the Centre for Consumer Protection, responsible for coordination of the
Advice Centres established within consumer organizations. The other large organizational unit
having competence in consumer protection enforcement is the Section for Market Inspection.
In addition to these various State bodies, various other institutions have important roles to
play, including consumer organizations, inspectorates (other than the Section for Market

Inspection), public agencies, the judiciary and consumers themselves.

" The author was a legal adviser to the Consumer Protection Association of Vojvodina (regional consumer
organization for the region of Vojvodina), and member of the legal team of the National Consumers’ Association

of Serbia (association of consumer organizations) in the period of 2007-2012.



A.Fejds, The Impact of EU Norms and Policies on Consumer Protection Enforcement in
Serbia available at link.springer.com

Il. The impact of EU norms on consumer protection enforcement in Serbia

This section will consider the implementation of EU in particular Directive
2008/52/EC on mediation’® (Mediations Directive); the Recommendations on the principles
applicable to out-of-court resolution of consumer disputes® (Commission Recommendations);
and Directive 98/27/EC on injunctions®® (Injunctions Directive). There are other more specific
EU laws dealing with these issues, including Art. 7(1) Directive 1993/13/EEC on unfair
contract terms*! and Art. 11(1) of Directive 2005/29/EC on unfair commercial practices:'?
both of which deal with preventive control. Then there is Art. 24(1) of Directive 2008/48/EC
on consumer credit® requiring adequate ADR scheme(s) in the credit sector. However, the
focus here is on the general provisions on injunctions, mediation and out of court dispute
resolution outlined above. It is argued that these EU norms have brought some formal
changes to Serbian enforcement mechanisms, but without working well in practice for various
reasons stemming from the fact that the mechanisms are inadequately tailored to local

consumer needs.

8 Directive 2008/52/EC of the European Parliament and of the Council on certain aspects of mediation in

civil and commercial matters (OJ L 136, 24.5.2008).

9 Commission Recommendation of on the principles applicable to the bodies responsible for out-of-court
settlement of consumer disputes (OJ L 115/31, 17.4.1998) and Commission Recommendation on the principles
for out-of-court bodies involved in the consensual resolution of consumer disputes (OJ L109, 19/04/2001). Most
of the principles are inserted into the proposals for Directive on alternative dispute resolution for consumer disputes
and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC, COM(2011) 793 final, 29.11.2011.

1 Directive 98/27/EC on injunctions for the protection of consumers’ interests (OJ L 166, 11.6.1998). This
Directive has been later modified and codified by Directive 2009/22/EC (OJ L 110/30, 1.5.2009).

11 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts OJ L 95, 21.4.1993,

12 Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-to-

consumer commercial practices in the internal market amending Council Directive 84/450/EEC, Directives
97/7/EC, 98/27/EC and 2002/65/EC and Regulation (EC) No 2006/2004, OJ L 149, 11.6.2005.

13 Directive 2008/48/EC of the European Parliament and of the Council on credit agreements for consumers and
repealing Council Directive 87/102/EEC OJ L 133, 22.5.2008
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I1.1. EU Norms and the Theory and Practice of Using ADR to Solve Consumer Disputes

The Commission Recommendations on ADR lay down the general principles of
independence (impartiality), transparency, effectiveness, liberty, representation, the
adversarial principle and fairness. There are other requirements of accessibility,
confidentiality and enforceability set by the Mediation Directive (Arts 5, 6 and 7). This
section shows that, while, in theory, these EU norms are part of Serbian law, in practice
accessibility and enforceability (and therefore effectiveness) are compromised because the
schemes are not really designed for consumer needs, the key problems being a combination of
weak sanctions and a business culture of non-compliance.

In Serbia, both arbitration (Art. 5 of Arbitration Act of 2006)** and mediation (Art. 1
of Mediation Act of 2005) ¥ are potentially suitable methods of consumer dispute resolution,
as they can be used for solving civil or commercial disputes save for matters which are in the
exclusive jurisdiction of the courts.

Mediation is regulated by the Mediation Act of 2005 (MA), which although adopted
earlier, reflects the principles of accessibility, confidentiality and enforceability required by
the Mediation Directive.'® These EU norms were further embedded in Serbian consumer law
when it was made explicitly clear that arbitration and mediation schemes available for general
contract law disputes could be used for consumer disputes by Art. 134 CPA, in relation to
mediation and arbitration in general, and by Art. 44 FSUPA in relation to mediation in
financial services disputes. The problem however is that neither the mediation nor arbitration
mechanisms were tailored to the resolution of consumer-business disputes.

Besides the general arbitral process (ad hoc or institutional), there are several arbitral
institutions established by professional chambers and associations which in practice can be

used to solve consumer disputes. These include the Courts of Honours established by the

14 Zakon o arbitrazi, OG RS No. 46/2006.
15 Zakon o posredovanju-medijaciji, OG RS No. 18/2005.
16 Arts 6, 12 and 16 of the Mediation Act.
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commercial chambers!” and the specialized Court of Arbitration of the National Association
of Travel Agencies —YUTA!8 that hears claims of passengers against travel agencies.

Institutional mediation is conducted at the Centre for Mediation which has its
organizational units at general courts throughout the country, save for mediation in the area of
financial services, which is in the competence of the Centre for Protection and Education of
Financial Services Users (CPEFSU) operated by the National Bank of Serbia (NBS).'°
However, even though institutional mediation is conducted by trained mediators in line with
the Program of Training for Mediators,?® according to Art. 2 of MA mediation is every
procedure where the parties aim at reaching an agreement with the help of an independent third
party. It is therefore possible that mediation is performed by other institutions or organizations,
such as the consumer protection organizations.

In principle, the general arbitration procedure is suitable for consumer disputes, as it is
flexible and relatively fast, but in practice it is not appropriate for most of the consumer
disputes that involve small claims. Due to its flexibility, arbitration requires a certain degree
of knowledge of arbitration and of law in general, which is unlikely for a consumer to
possess. Additionally, the procedure is expensive as arbitrators charge high fees. Specialized
arbitration courts might be an alternative, to the extent that they are free of all or at least some
of the above deficiencies. The Arbitration Court of YUTA for example charges a small fee for
deciding on a matter, and applies a simplified procedure, where consumers do not need to
have previous legal knowledge or engage a lawyer. The decision is biding and enforceable,

and submission to the process is obligatory for YUTA members.?! Unfortunately, the number

17 Commercial Chambers Act of 2001 (Zakon o privrednim komorama), OG RS Nos. 65/01, 36/09, 99/11 (CCA).
Although the Court of Honour at Belgrade Chamber of Commerce operates from 1913. See:
http://www.kombeg.org.rs/Komora/EngOpsta.aspx?veza=4028 (last access: Feb. 2012). According to Art. 2 of

CCA there are 19 commercial chambers. Based on Art. 30(1) of CCA Courts of Honour must be established for
the Commercial Chamber of Serbia, the Commercial Chamber of VVojvodina, the Commercial Chamber of Kosovo,
the Commercial Chamber of Belgrade, and may be established for the 15 remaining regional commercial
chambers.

18 Nacionalna asocijacija turistickih agencija — YUTA, see http://www.yuta.rs/sr/yuta/arbitraza.asp (last access:
Sept. 2012).

19 Centar za zastitu i edukaciju korisnika finansijskih usluga, at http://www.nbs.rs/internet/latinica/63/index.html
(last access: Feb. 2013)

20 pravilnik o programu obuke za posrednike, OG RS No. 44/05

21 The details of the procedure are laid down by the Rules of Procedure of the Arbitration Court adopted by the
Executive Board of YUTA. http://www.yuta.rs/sr/yuta/upravni.asp (last access: Feb. 2013). The full text of rules
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http://www.nbs.rs/internet/latinica/63/index.html
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of professional organizations that have their own court of arbitration (such as that used by
YUTA) is very small; therefore their importance in consumer protection enforcement is
minor.

Courts of Honour established by commercial chambers are sometimes voluntarily used
by consumers for dispute resolution. For example in 2008 the Court of Honour at Belgrade
Chamber of Commerce handled 315 cases from which around 70% were consumer disputes.
Complaints mostly related to claims arising out of non-conformity of goods and services and
breach of warranty rights.?? Since the detailed rules of operation of Courts of Honours are
laid down on a self-regulatory basis by commercial chambers (Art. 31 CCA), the procedural
rules differ. In general, the procedure is free of charge, obligatory for members of the given
commercial chamber, and may end with a final and binding decision. 2 Nevertheless, Courts
of Honour are not the most suitable for all consumer disputes. This is because the sanctions
that can be applied do not necessarily provide lasting and satisfactory solutions for
consumers. Courts of Honour are competent to maintain market discipline, and they primarily
safeguard the observance of moral and ethical rules in business practices.?* Consequently, the
sanctions are first and foremost disciplinary, in the form of different warnings and bans. It

is not available online, save for summary information at http://www.yuta.rs/sr/yuta/arbitraza.asp (last access:
Feb. 2013).

22 See interview with M. Kosti¢-Cosié the Secretary of the Court of Honour at Belgrade Chamber of Commerce
in 2009, available at http://www.youtube.com/watch?v=1QF GryuQ6Y (last access: Feb. 2013). The Court of

Honour at the Commercial Chamber of Serbia had significantly less cases. In 2012 the total number was 17 from
which 8 consumer complaints (information on the nature of the claim is not available). In 2011 from 22 submitted
cases 13 were filed by consumers for breach of contract by the business. Information Booklet o the Operation of
the Commercial Chamber of Serbia (Informator o radu Privredne komore Srbije), January 2013, p. 46-47 available

at http://www.pks.rs/Informatorl.pdf (last access: Jan. 2013).

23 Based on the two Rulebooks publicly available it can be said the decisions of the Courts of Honour are final
and biding if it acts as a second instance organ, and if the limitation period lapsed if it acts as a first instance
organ. See Arts. 81&93 of the Rulebook of the Court of Honour at the Commercial Chamber of Serbia (Pravilnik
0 Sudu casti pri Privrednoj komori Srbije, OG RS No. 39/2006) and Art. 82 of the Rulebook on the organization,
composition and operation of the Court of Honour by the Commercial Chamber of Belgrade (Pravilnik o
organizaciji, sastavu i radu Suda Casti pri privrednoj komori Beograda, Official Journal of the City of Belgrade
Nos. 16/03, 6/09).

24 The ethical rules are laid down in the Code of Business Ethics (Kodeks poslovne etike, OG RS 1/06). The

Code is mandatory for commercial entities, members of commercial chambers and their employees (Art. 1).
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follows that the court cannot force the business to perform the contract or to pay damages to
the consumer.

Turning now to mediation, in practice, most consumers will be directed by consumer
organizations and financial service providers to solve their disputes either at the Centre for
Mediation or the CPEFSU. However, even though mediation provides fast, accessible and in
most cases free of charge dispute resolution,? it is not very suitable for consumer disputes
because it requires the cooperation of the business party and therefore does not necessarily
provide a solution if businesses refuse to cooperate. The same problem applies to any
mediation outcome, which is dependent on an agreement between the parties before it can be
endorsed by a court under Art.16 MA.?¢ However, the initial process of mediation may only
be commenced in the first place when there is an agreement between the parties. In practice
there appears to be an anti-compliance culture amongst businesses who often disregard the
consumer’s initiation of the dispute, and do not act upon the consumer’s request to go to
mediation.?’” Consequently, even though the Centre for Mediation claims to have a success
rate of 83%,28 these statistics are only based on those mediations that businesses have agreed
to participate in the first place.

The same problem arises in the area of financial services where mediation is
conducted by the CPEFSU. Again, there is a tendency for operators not to agree to participate

in the first place. However, even when they do participate, there seems to be a lower

%5 From July 2012 mediation at the Centre for Mediation for small value consumer disputes is free of charge. See:

http://www.medijacija.rs/post/show/3 (last access: Sept. 2012). Mediation in the area of financial services is also

free of charge, however, the process is conducted only in Belgrade, at the premises of NBS and therefore it might
trigger some expenses.

2 Art. 10 MA,; Point 14 Decision of NBS on the ways of complaint handling by banks and financial leasing
providers, and the activities of NBS upon the notification of complaints by users (Odluka o nac¢inu postupanja
banke i davaoca lizinga po prigovoru korisnika finansijskih usluga i na¢inu postupanja Narodne Banke Srbije po
obavestenju tih korsnika), OG RS No. 65/2011.

27 The author it thankful for informal conversations on this point with consumer protection activists at the
Association of Consumers of Serbia (Asociajacija potrosaca Srbije) and the Consumers Center of Serbia (Centar
potrosaca Srbije) taken place in March 2012, and July 2012 respectively.

28 No data is available on the nature and issues involved. See: http://www.medijacija.rs/rezultati (last access:
Sept. 2012).
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willingness to settle compared to general mediation, with the statistics showing a success rate
of around 50 %.%°

It is worth highlighting that the legal system of Serbia also has an ombudsman, but it
has no general competence that would make it suitable to solve business to consumer
disputes. According to Art. 1 of the Protection of Citizens Act of 2005 the Protector of
Citizens (Ombudsman) protects the rights of citizens, promotes human and minority rights,
and controls the operation of the public administration and public undertakings. Following the
example of Hungary,3! the Ombudsman probably could establish competence to control the
activities of the state owned enterprises providing services of general interest, but there is no
evidence of such practice.® However, the Ombudsman is not an enforcement agent that
would provide a viable solution for business-to-consumer disputes as it has no legally binding
and enforceable powers. The principal tool of the Ombudsman is a recommendation which
has no mandatory binding force, but depends on voluntary compliance, a serious deficiency
given the anti-compliance culture of Serbian businesses. It is not surprising then that the

Ombudsman has had limited success.3?

29 The majority of complaints (more than 85%) relates to the operation of banks, to credit, current account or
payment cards. For example in 2011 from the total of 1885 complaints, out of which 1122 was admissible, 885
(84.8%) were against the banks, 237(13.3%) insurance companies, 27 (1.6%) finance lease companies, 2
(0.11%) voluntary pension funds. In 2011 the success rate of mediation was 46%. Report on the activities of
CPEFSU January-December 2011 (lzvestaj o radu centra za korsnike finansijskih usluga januar-decembar 2011),

at http://www.nbs.rs/export/sites/default/internet/latinica/63/63_8/izvestaj_januar_decembar 2011.pdf (last

access: Feb. 2013). In 2010 from the total of 1066 80% of complaints was directed towards banks, from which
311 were admissible and 161 or 53% successfully mediated. See: Report on the activities of CPEFSU January-
December 2010 (Izvestaj o radu centra za korisnike finansijskih usluga za januar-decembar 2010), at
http://www.nbs.rs/export/sites/default/internet/latinica/63/63_8/izvestaj januar_decembar_2010.pdf (last access:
Feb. 2013).

30 Zakon o zastitniku gradana of 2005, OG RS Nos. 79/05, 54/07.

31 See A. Dezs6 and others, The Financial Law Project of the Parliamentary Commissioner for Civil Right,

November 2011, at: http://www.obh.hu/allam/eng/index.htm (last access: Feb. 2013).

32 Information Booklet of the Protector of Citizen for 2008-2013 (Zastitnik gradana Repulbike Srbije Informator
o radu 2008-2013), Belgrade, 2013, at: http://www.ombudsman.rs/index.php/lang-

sr/component/content/article/132 (last access: Feb. 2013).
33 In the period of 2007-2012 from the total of 11694 completed initiatives the PC initiated 4367 investigations,

in 1154 cases the organs corrected the irregularities during the processes itself without a need for
recommendation; the PC issued 1102 recommendations from which 692 (62,79%) were complied with, 247
(22.41%) were not complied with and 163 (14.79%) are still pending. In the same period the PC had 149

10
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To sum up, the above discussion shows that the various ADR schemes, particularly
mediation, are generally in line with key EU norms, including accessibility and perhaps
enforceability, but in practice there are very serious deficiencies. Of course, practical
enforcement problems will always be partly caused by lack of awareness by consumers of
their rights and of the available dispute resolution mechanisms. Another possible factor may
be a cultural tendency of Serbian people to feel “ashamed” to complain or to admit that they
have been a victim of “foul play”.3* However, the really key distinctive factors undermining
practical effectiveness have been weak sanctions and the presence of an anti-compliance
business culture. It has been suggested that the latter is possibly connected to a Serbian
mentality of being stubborn in pursuing one’s own conception of “justice” thereby making it

difficult to reach compromise (Kovacevi¢ 2006).

I1.2. Using Injunctions for the Protection of Consumers

The Injunctions Directive was implemented into Arts. 137-146 CPA. The procedural
rules have been further concretised by the Civil Procedure Act of 2011 (CPRA).*® The CPRA
introduced a new procedure, the Procedure for the protection of collective rights and interests
of citizens (Arts. 494-505 CPRA). The procedure is to be used for solving deputes arising
from unfair commercial practices and unfair contract terms. Legal standing is vested in
consumer protection organizations and their associations (Art. 495 CPRA; Arts.
129&137CPA) and individual consumers (Art. 505 CPRA; Art. 137 CPA). Therefore,
injunctions are suitable for both individual and collective disputes resolution. Consumer
organizations and their associations can represent consumers in individual actions (Art. 130
CPA).

There are several problems related to this type of enforcement, including a variety of
general procedural problems as well as specific problems related to the fact that only

consumer organizations have standing to seek injunctions.

legislative initiatives, 40 (26.85%) were accepted, 100 (67.11%) not accepted and 9 are pending (6.04%). See
above

34 The author is thankful for this insight to the activist of the Association of Consumers of Serbia given in an
informal conversation in July 2012.

35 Zakon o parni¢nom postupku, OG RS No. 72/11.
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In relation to general procedural drawbacks, neither the CPRA nor the CPA provides
any exception regarding the fees and expenses of the procedure when the proceedings are
initiated by consumer organizations. Additionally, the CPRA now provides that the
representatives of parties can only be lawyers (Art. 85 CPRA), which raises the cost of the
procedure. Even though the rule is that the losing party pays all the expenses, since the
outcome is uncertain, as judges may often be reluctant to decide against powerful businesses,
especially monopolistic enterprises, and the expenses due during the process can be
substantial, having no exception in favour of consumer organizations is a deterrent factor to
represent consumers in judicial actions. Moreover, if the dispute ends with judicial settlement,
each party bears their own expense, which is again a negative incentive for consumers,
including an incentive not to settle (Art. 158 CPRA). Another general procedural problem is
that in the procedure for collective actions no damages can be claimed, damages are awarded
in a separate procedure according to general rules of civil procedure.

An additional limitation is due to the absence of special rules regarding the effects of
the judgement. According to the general rules, the judgement relates only to a specific claim
and a specific defendant having effect only between parties to the dispute (Art. 342-343
CPA). Therefore, the judgement rendered in one case will not extend to another, regardless of
the similarity of subject matter. However, there is potential for a limited effect towards third
parties, as after declaring the term null and void, the court might order the business to
discontinue the use of an unfair term in contracts that will be concluded in the future.
Therefore, injunctions can be an effective corrective enforcement tool, though depending on
the judge’s discretion. However, they do not provide a desirable corrective solution in case of
unfair contract terms, as the judgement does not touch upon already concluded contracts not
subject to the dispute.

The second key problem is that under Art. 137 CPA only consumer organizations have
standing to represent the collective interests of consumers in judicial actions. However, these
organizations are seriously lacking in both funding and expertise.

Consumer protection organizations are non-profit and non-governmental, independent
organizations created based on the Associations Act of 2009.%They usually have a separate
legal personality, but this is not a necessary requirement for their establishment (Art. 2

Associations Act). The total number of consumer organizations in Serbia is 74.%” However,

3 Zakon o udruzenjima, OG RS No. 51/09

37 See: http://www.zastitapotrosaca.gov.rs/udruzenja.php (last access: Feb. 2013).
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not all are empowered to represent the collective interests of consumers. Only the
organizations that have the necessary manpower and professional expertise can represent the
collective interests (Art. 130 CPA).

The Ministry registers and keeps records of consumer organizations (Art. 129 CPA)
based on Rules on the Records of Consumer Organizations and Associations of Consumer
Organizations of 2011 (Rules),® of which there are currently 26. 3 All registered
organizations have general competence, with the exception of one that specializes in
protecting banking clients, the Association of Banking Clients Efektiva (“Efektiva”).*® Most of
the organizations’ activities are limited locally or regionally. However, in practice, the
institutions that are most important in creation and enforcement of consumer protection law
and policy in Serbia are the associations of consumer organizations. These are: the National
Consumers’ Protection Organization (22 member organizations);* the Association of
Consumers of Serbia (