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SUMMARY

The thesis examines the legal framework for concession agreements in Nigerian ports.
The principal question is whether the legal framework for concession in ports is
adequate. In order to answer this question, a number of related questions are raised

and answered by analysis of laws and proposed laws related to ports.

One question relates to what laws regulate concession in Nigeria. The thesis submits
that a number of laws governs concession, the principal one being the Infrastructure
Concession Regulatory Act (ICRCA).The Act provides that Federal Government
agencies may grant the private sector concession for the financing, construction and
maintenance of their infrastructure. In order to examine what this means for the port
sector, the thesis examines how concession is being currently implemented in the ports.
It is pointed out that under concession policy, a whole lot of operational duties which
used to be carried out by the Nigerian Ports Authority (NPA) were being transferred to
private sector in the new port governance paradigm. For this purpose, the possession of
key NPA assets such as terminals for handling cargos were being transferred to the
private sector vide concession agreements. The official position is that provisions in
the Nigeria Ports Authority Act (NPAA) which allow the NPA to grant leases provide
justification for the concession agreement. The concession policy also appoints the
Nigeria Shippers Council (NSC) as the economic regulator of the ports to regulate

economic activities such as tariff charged in the port.

The thesis proceeds to examine the question whether port concession as it is being
implemented is actually consistent with NPAA and other relevant laws. The thesis
submits that stripping the NPA of a whole string of operational duties on the basis of
concession is inconsistent with the provisions of NPAA which establishes the NPA as a
regulator, operator and landlord of the port. The thesis posits that the ICRCA does not
mandate the NPA to grant concession but rather leaves the decision to do so to the
relevant government agencies such as the NPA. It is further submitted that the provision
allowing the NPA to lease out its asset must be read with another provision restricting

such leases to assets that are not necessary for the performance of NPA’s statutory

XViii



duties. The thesis argues that this is based on the canon of statutory interpretation that
one section of the law must be read holistically with the other sections. It is further
argued that designation of NSC as economic regulator not only runs contrary to the
Nigeria Shippers Council Act but also Utilities Charges Regulatory Commission Act
(UCRCA) which regulates ports tariff and appoints UCRC as the relevant agency for

this purpose.

The thesis proceeds to examine the question whether the proposed laws, Nigeria Port
and Harbour Authority Bill (NPHB) which establishes the port authority as the landlord
cum regulator of port and the National Transport Commission Bill (NTCB) which
establishes port economic regulator provide adequate legal provisions for port
concession. The thesis posits that both bills legalize concession for the performance of
core port functions by the private sector. However both contain some clauses that run
contrary to the objectives stated therein. NPHB, for example, requires that the bill must
be read in the context of the specific objective of separating landlord and regulatory duty
from cargo-handling functions in the port. In contrast to this, the bill grants the NPA the
duty to carry out port business and the powers to run cargo-handling business in

addition to its landlord and regulatory functions.

It is proposed that there should be a provision in the port bill providing a separate public
company to compete with concessionaires for port businesses while the port authority
concentrates on its technical regulatory and landlord duty that will allow it to enter into
concession agreements as an independent entity. The thesis makes other proposals for
the improvement of the aspects of the bills relating to port concession including
inclusion of an outline of terms of concession agreement in the bill, public access to
concession agreement, among others. It is recommended that the proposals are
considered when the bills are passed into laws and concession agreements
renegotiated on the basis of the bills when they become laws.

Key words: Concession, concession agreements, ports, port governance, Nigeria.
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CHAPTER ONE

INTRODUCTION

1 Introduction

Ports are vital to global and national economies due largely to their role in both
domestic and foreign trade.! According to one estimate, about eighty percent of
global trade by volume is transported by means of sea.? According to the 2050
Africa Integrated Maritime Strategy (AIMS), ninety percent of African trade is
conducted by sea.® The ports constitute an essential point where transportation
vessels can take shelter and be handled.* They are the vital links between the

sea and the land territory of a state.®

A seaport system provides a string of interrelated activities including: ship-
harbour interface involving activities such as pilotage, dredging, provision of
berth; ship-port interface involving activities such as loading and unloading of
goods; and port- land interface with services such as delivering cargo to and from
hinterland.® State authorities around the world have, over time, played important
roles in rendering, supervising, controlling and driving these port activities and
services.” However in recent times, there has been phenomenal private sector
involvement in the performance of many more of the services around the world

than had previously been the case. The trend emerged globally in the 1980s, and

1 Alexander “Administrative Shortcomings and their Legal Implication in the Context of Safe
Ports” 2009 23 Australian and New Zealand Maritime Law Journal 11 86.
2 United Nations Conference on Trade and Development Review of Maritime Transport

(2012). See also UN Conference on Trade and Development (41 Quarter 2007/ 15t Quarter
2008) Transport Newsletter No 38.

3 (2013) par 2.

4 Hercules and Alair “Port Pricing” in Costas (ed) Handbook of Maritime Economics and
Business (2006) 78.

5 Johnson Coastal State Regulation of International Shipping (2004) 35- 36.

6 Draft Nigeria National Transport Policy 2010 19.

7 Vincent “European Union Port Law: The General Principles of European Union Law” in
Hooydonk (ed) European Seaports Law: EU Law of Ports and Port Services and the Port
Packages (2003) 79.




more rampartly, in the 1990s when many governments devolved responsibilities
such as operation of terminals to the private sector believing that social and

economic welfare would be improved.®

Accordingly the roles of the traditional actors in a port are changed and new
actors emerged.® Port authorities have thus transformed into intermediaries and
facilitators of development driven by trade, international terminal operators and
global shipping in view of enhanced private participation.® Concessioning of port
services is one way through which this is achieved in many countries (including
Nigeria).'! The trend has been graphically described as follows:

“The observed revival in many countries of the concession contract as a legal
basis for the private financing of port infrastructure and superstructure is quite
remarkable”.*?

2 Background

In 2004, the Nigerian Government, following global trend, decided to embark on
one of the most ambitious infrastructures concession programmes ever
attempted.® By 2006, many long term port concessions had been awarded after
the promulgation of Infrastructure Concession Act 2005 ,which “provides for the

participation of private sector in financing the construction, development,

8 Mary “Port Governance as a Tool of Economic Development :Revisiting the Question” in
Tabwoolee and Cullinane 2016 2 Dynamic Shipping and Port Development in the
Globalised Economy 128 - 129.

° Wilmsemeier and Jason “Container Ports in Latin America: Challenges in a Changing
Global Economy” in Tab-woolee P and Cullinane K (eds) 2016 2 Dynamic Shipping and
Port Development in the Globalised Economy 12.

10 Ibid.

1 Maria Port Management and Operations (2015) 23.

12 Hooydonk On the Anomalies of Port Law 18.

13 Nigeria started the process of extensive privatization in the economy in 1986.The Technical
Committee for Privatization and Commercialisation, which was created later to oversee the
process, had been in charge of privatization and commercialization in the Nigerian
economy in general as per the powers conferred on it by section 3 of Privatisation and
Comercialisation Decree No 25 of 1988 (Cap 369 Laws of Federation of Nigeria,1990) ,a
law repealed by Bureau of Public Enterprises Decree No 78 of 1993 which created the then
Bureau of Public Enterprise. This last Decree has been amended to Public
Enterprise(Privatisation and Commercialisation) Act 28 of 1999(cap P38 Law of Federation
of Nigeria(LFN)2004). See further Oghojafor , Kuye and Alaneme “Concession As a
Strategic Tool for Ports Efficiency: An Assessment of Nigerian Ports” 2012 2 American
Journal of Business and Management 130.
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operation, or maintenance of infrastructure or development projects of the
Federal Government through concession or contractual arrangements; and the
establishment of the Infrastructure Concession Regulatory Commission to
regulate, monitor and supervise the contracts on infrastructure or development
projects”.** New legislative bills governing the port sector were placed before the
National Assembly.'®> This was the result of an inquiry commissioned by the
government.'® The inquiry report noted that the Port Authority was responsible for
both daily operations and regulation of the ports.'” The report further noted that
ministerial authority was required in the Port Act for virtually all major decisions.*®
The implication of this, according to the report, is that key decisions were slowed
down by bureaucratic delay.’® One of the report recommendations was for
Nigerian government to move the ports-many of which were based on public

service port governance model and a few others tool port model - to landlord port

14 See the Explanatory memorandum to the Infrastructure Concession Regulatory
Commission Act 2005.

15 Examples of such bill which are of major interest in this thesis are the following Bills
National Transport Commission Bill, 2016 and Nigerian Ports and Harbours Authority Bill,
2015. See National Assembly: http://www.nassnig.org/document/download/8313 (Accessed
on 17-7-2017); National Assembly; http://www.nassnig.org/document/download/8345
(Accessed on 17-7-2017).

The older version of the Bills are the National Transport Commission Bill,2008 and Ports
and Harbour Bill,2006.); National Assembly National Transport Commission Bill 2008
www.nass.gov.ng/document/download/79(accessed 5-7 See National Assembly Port and
Harbour Bill 2006 www.nassnig.org/document/download/953(accessed on 5-7-2016-2016).

16 Dutch Royal Haskoning was commissioned to carry out an inquiry. Sarumi Port
Concessioning: Legal Framework and Challenges Paper presented at Conference on
Maritime Law for Judges (July 2008) 3 9.A similar inquiry was commissioned in 2003 by
Bureau of Public Enterprise which employed CPCS Transcom International for the same
purpose of Port Reform.

7 Ibid.

18 S 7 NPA Act outlines the functions of NPA In the exercise of these functions, the minister
as per s 124 of the NPA “may give to the Authority directives of a general nature or
relating generally to matters to matters of policy with regard to the exercise by the authority
of its functions and it shall be the duty of the Authority to comply with the directives”. It is in
view of provisions like this that the Haskoning report take the position that the minister is
given a lot of power; it is debatable whether this is the correct view. See further fn 18 below.

19 See for example ss 30, 41 and 44 NPA Act .The requirements, as provided by these
sections and many others to seek ministerial approval and authority, is believed to cause
delay and contributes to standstill in decision making .In fact the minister is seen as being
granted so much powers that in terms of s 51 NPA Act, the decision of the Minister on
pilotage offences is final and goes beyond judicial oversight. The argument is that saddling
a single office with lots of powers and functions could cause delay and logjam in the port
system, though this is a problematic point and needs deeper elucidation.

3
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http://www.nassnig.org/document/download/953(accessed

model.?° Following the recommendation the Nigerian government adopted the
landlord model by way of concessioning port terminals, albeit without amending
the Nigerian Port Authority Act.??

21 Port governance models

The search for an adequate balance between public and private interests,
between monopolies and competitive enterprise as well as between the interests
of port operators, regulators, owners and users in the management of the ports,
is an age-old political and legal issue.?? Port governance models are the
management models adopted to govern these interests especially between public
authorities and the private sector.?> The governance models are based on
whether the private or public sector handles management of port services and to
what extent.?* Landlord port model, recommended for Nigeria,?® is one of the four

renowned models normally provided for in policy and legal framework for

20 It has been argued that reform is needed to beat down administrative burdens on the port
system. See Obed Essentials of Port Reform (2010) 92.

2 All Africa “Nigeria: 14 Years after Concessioning, Local Ports Yield No Profit’(undated)
htp://allAfrica .com/ stories / 20170208190277/html| (accessed on 3/8/2013). The Draft
Nigeria Transport Policy recommends, for a start, adoption of Landlord Model for Federal
Lighter Terminal One, Federal Ocean Terminal One, Kirikiri Lighter Terminal and Public
Service Model for Apapa, Lagos Tincan Island Port= Container Terminal Apapa, Roro
Terminal, Calaber Port Complex, Port Harcourt Port Complex .See the Draft Transport
Policy (12) In practice, there is an overall shift to the landlord model based on the
recommendation of the report.

22 Hooydonk “The Regime of Port Authorities Under European Union Law Including the
Analysis of Port Services Directives in” in Hooydonk et al (ed)European Seaports Law:
European Law of Ports and Port Services and the Port Packages 79 83.

23 An (integrated) coastal management(or governance) paradigm (port system inclusive)
comprises three basic interrelated aspects to wit: An array of public goods or policies (and
laws); secondly, framework procedures for carrying out and implementing those policies
and laws; and thirdly a structure of organizations or agencies which implement and enforce
the procedure. James “Coastal Zone Management: A Comprehensive Analysis of National
Programmes” 1982 3 Oceans 1 252.Port governance (model) organizes these aspects of a
port and it is important this is clearly provided in the relevant port instruments without
ambiguity. Whatever the models of port governance adopted by a country, clarity in the
institutional and legal regime is essential. Port reforms or transformation, like other kind of
reforms and changes, bring about adjustments, which change the method of investment
and ports operations. This may cause changes in the regime for the sharing of risks among
the stakeholders as well as changes in the role and governance structure of relevant
medium or agency established for securing public interest oversight and control. There
should, therefore, be no room for legal uncertainties in these issues.

24 Yang Introduction to Port Management (2010) 6.

25 By Haskoning as earlier stated .See footnote 19 above.
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management of ports world over.?® The other three are public service, tool port
and private service models.?’ The institutional framework in Central and West
Africa, depended primarily on adoption of either the French model (of landlord) or
the British model (of public service or tool port),?® depending on which country
colonized a particular port-nation, with the difference between the two models
being the level of participation of the public port authority. The four models are

briefly discussed.

In a Tool Port model, the authority owns, develops and maintains the port
infrastructure as well as the superstructure, including possibly handling port
equipment such as cranes and forklifts while the private operators carry out such
functions as cargo-handling.?® In other words, the port authority makes land and
superstructure such as buildings available to private service providers

particularly, cargo-handling companies.

Public Service Port is where the port authority chooses to provide all the services
and facilities for ship and cargoes in the port.2° This means the port authority
owns, maintains and operates every available asset while cargo-handling are
carried out through labour employed by the port authorities. The public service
port is quite similar to tool port, the difference being that in the latter, cargo-
handling, which is the function of a public port authority in a service port, is
carried out by private companies.®® Where the private sector controls

infrastructure, the superstructure, port labour and performs much of other Port

26 Sarumi The Role of Nigeria Port Authority in the Present Port Order in challenges of the
Nigeria Ports Environment (2007) 30.

27 Yang Introduction to Port Management (2010) 6.

28 Harding, Passon and Rabballard “Port and Maritime Transport in West and Central Africa
Subsaharan Africa” in Transport Policy Programme Working Paper 84(2007) 21.

29 Charles, Kingsley and ljeoma The Policy Trajectory of Nigerian Tansports: Ports Policy and
Administration (2011) 6. See also Alderton Port Management and Operation (1999) 96.

30 Alderton Port Management 96 97.

81 World Bank “Alternative Port Management Structure and ownership Models” .(undated)
www.ppiaf.org/sites/ppiaf.org/files/documents/toolkits//Porttoolkit/Toolkit/module3/index.htm
| (accessed 8-8-2015).



functions, it is known as a private service port,3 focusing on shareholders

interest.

Landlord port mainly focuses on the realization of public interest. Landlord ports
have a mixed character and aims at striking a balance between the public (port
authority) and private port industry interests. Under this arrangement, the port
authority acts as the regulator and the landlord while port services are carried out
by private companies. 33The port authority in this model serves as an
independent and neutral authority, safeguarding the allocation of sites.3* The
operational and regulatory aspects are separated between public and private
sector under the landlord model unlike in the Public Service Port and Tool Port

models.

Hence, the different governance models revolve around the role of port authority
which is a body with juridical status in charge of management of the port to the
extent defined by the rules of its constitution.3® At one end, total public control
over operations, planning and regulation constitutes a public service port and on
the other side of the divide, the almost absolute lack of public control and

ownership constitutes a fully privatised service port.

Explaining the different port model helps in appreciating the shift in Nigeria from
the Public Service and Tool Port models to the Landlord Model by way of
concessioning of the port terminals and services. With the concessioning of port

services, the Nigerian Ports Authority operates a port governance system

32 Ibid.

33 Alderton Port Management and Operations 94 . See also Hofras "Public Private Roles in
Port Management”(undated)
http://peoplehotstra.edu/geotrans/eng/ch4en/conc4den/tbl public private roles ports html
(assessed 3-8-2013) which gives another category of port called Corporatized Ports having
almost been entirely privatised with the exception that their ownership remains in public
hands which assumed a majority shareholders ,a kind of balance between pressure of
landlord port and shareholder value of private service ports.

34 Valkeniers “Is the Cargo Hnadling Market in Europe Competitive?” in Hooydonk European
Seaports Law :EU Law of Ports and the Ports Package” 309 314.
35 Ibid.


http://peoplehotstra.edu/geotrans/eng/ch4en/conc4en/tbl_public_private_roles_ports_html

wherein it is today mainly saddled with regulatory activities in the ports statutorily

under its control.36

22 The legal regime

The Nigerian ports are primarily governed by the 1999 Constitution of the Federal
Republic of Nigeria, the Nigerian Ports Authority Act and related legislations such

as regulations and byelaws made thereunder,®” as well as International Law.

2 2 1 International context

Ports operate in an international context.3® This means developments and
activities in Nigerian ports can not only be viewed in terms of Nigerian domestic
laws but also in terms of their international legal context. The 1999 Constitution of
Nigeria provides that Nigeria respects its international obligations as a
Fundamental Objective and Directive Principle of Nigerian Foreign Policy.3®
However, Nigeria’s international conventional obligations are required to be

domesticated by parliamentary Act before having force of Law locally.*°

In the case of Attorney General Federation vs. Attorney General Abia State,*!

the Nigerian Supreme Court stressed the preeminent place of continental and

36 Schedule 2 to the NPA Act lists the ports under NPA as follows : Lagos Port Complex,
Tincan Island Port, Lagos, Calabar Port, Delta Port, River Port, Port Harcourt and One Port
.See also Nigeria Port Authority (undated) www.nigeriaports.org/home.aspx (accessed 2-
10-2015).

87 An example of such byelaws is Nigeria Ports Authority Docks and Premise LN 135 of 1955
Byelaws which provides for prohibited activities within the port premises.

38 Power “European Union Ports Law: The General Principles of European Union Law” in
Hooydonk et al (eds) EU Seaports Law 75.0ne international aspect is that many
ships,ship-owners,ship crews duck in foreign ports or engages in business of import and
export. See Cassese International Law 86.

39 See sec 19.Fundamental Objective and Directive Principles of State Policy are non-
justiciable sign-post for state policy See chapter 2 1999 Constitution. In deference to this
provision Nigeria, for example faithfully implemented the International Court of Justice
(1CJ) decision in Cameroon v Nigeria (2002)1CJ No 94 in which decided maritime and
land boundaries dispute between Nigeria and Cameron in favour of Cameroon.

40 Sec 12.See also the case of Ibidapo v Lufthansa Airlines (1997) 4ANWLR (part 48).

41 (2001)1 ALLFWLR 1 300.In that case the Nigerian Supreme Court did a prognosis of Law
of the Sea Convention (LOSC) 1982, Exclusive Economic Zone Act No 28 of 1978 (Cap
116 Law of Federation of Nigeria(LFN) 2004),Territorial Jurisdiction Act No 123 of 1998
(Cap R5 LFN 2004) Fisheries Act No 71 of 1972(cap C13 LFN 2004) and other instruments
while deciding on the littoral boundaries of Nigerian states. See also the case of Attorney
General River States v Attorney General Akwa Ibom (2011) All FWLR 1063.
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global instruments such as the Law of the Sea Convention (LOSC) in the

country’s relationship with the sea.

2211 Global

In terms of the of 1982 UN Convention on the Law of the Sea (LOSC),** “the
outermost permanent harbour works which form an integral part of harbour
system are regarded as forming part of the coast”.#3 The part comprising harbour
works such as jetties, quays, wharves, piers and others is what constitute the
seaports.* It is part of internal waters which is the landward side of the baseline
from which the territorial sea is measured.*® Under International Law of the Sea,
a coastal state exercises full sovereignty in its internal waters,*® of which ports
are a part. Further to that, the Convention and Statute on International Regime of
Maritime Ports, to which Nigeria is a party, states that “the treaty in no way
restricts the liberty of the competent Port authorities to take such measures as
they deem expedient for the proper conduct of the business of the port...”.#’ The
import of this provision is that the Convention is essentially an agreement on
member states’ seaports and there was need to make it clear that parties were
not deprived of the right to management decisions on their ports. The port
reforms above explained were carried out in expression of the right to exercise
jurisdiction on internal waters including ports under customary and conventional

international law.

2212 Continental

At the continental level, Nigeria is a State party to the 2010 Revised African
Maritime Transport Charter (AMTC) in which States parties “undertake to

42 1833 UNTS 3, (1982) 21 ILM 1245.

43 Art 11 LOSC.

a4 Walker (ed) Definitions for the Law of the Sea (2012)216.

45 LOSC Art.8

46 Dugard International Law:A South Africa Perspective (2005) 15 cited in Vrancken South
Africa and the Law of the Sea(2011)15; See also Churchill and Lowe Law of the Sea
2ed(1999) 61.See further the case of Anglo-norwegian Fisheries Case (UK V Norway)ICJ
Report 1951, 116) and Qatar V Bahrain ICJ Report 2001.

47 See art 3 58 LNTS 285 Adopted 10-12-1923;EIT:26-07-1926.ratified in 1965.See also
“Treaties” (undated ) http://www.austlii.edu.au/au/other/dfat/treaties/1926/14.html
(accessed 30-3-2015).
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cooperate towards the reform and efficiency of port services and promotion of
competitiveness of African ports”.#® In this connection, the state parties shall
strive to promote “private sector participation in ports operations”.*® The Africa
Charter on Maritime Security,Safety and Development (ACMSSD) also requires
Member States to encourage Public Private Partnership to facilitate
modernisation of African maritime industries.®® This is further reinforced by the
2050 Africa’s Integrated Maritime Strategy (AIMS), which provides for
collaboration with the private maritime sector for improved maritime conditions.>!
AIMS’ approach is to have the African Union (AU) “ encourage Member States to
develop legal framework for coordinated state interventions at sea and inland
waterways..”.>?> In so doing the strategy describes ports and harbour
management as a (key) part of African maritime sector,>® and stresses the

importance African maritime infrastructure development.>*

2213 Regional

Economic Community of West Africa states undertakes to “evolve common
transport and communication policies™® and commits to “the adoption of
measures for the integration of private sector particularly the creation of an
enabling environment for small and medium enterprises”.® The Economic

Community of West African States (ECOWAS) Integrated Maritime Strategy,

48 Art 22(1)(a).The charter is yet to come into force . See also Africa Union “Treaties”
(undated) http://www.au.int/en/treaties (accessed 11-8-2015).

49 Art 22(1)(b):article 22(1)(b) provides for promotion of private participation which in addition
to commitment to support port administrations(as provided for in art 3(6) could lead to a
more efficient port systems(envisaged in art 22(1)(h).

50 Sec 24(2) ACMSSD 2016.The convention ,adopted on 15% October ,2016 under the African Union,is
yet to come into force. See https://au.int/sites/default/files/treaties/33128-treaty-0060 -
lome_charter_e.pdf (Accessed on 30-10-2017) Nigeria became a signatory on 15-October,2016. See

https://au.int/sites/default/files/treaties/33128-sl-
african_charter_on_maritime_security_and_safety and_development in_africa_lome_charter.pdf
(Accessed on 30-10-2017)

51 Par [24].
52 Par [ 60].This also includes seaports :see fn 47 below.
53 Par [85].

54 Par [27]] See also Article 3(c) Africa Maritime Transport Charter which provides for global
competitiveness of African port infrastructure and operations to promote economic and
social development.

55 Treaty of Economic Community of West Africa States Art 32(a). 1010 UNTS 17, 14 ILM
1200. 12.Adopted 28-5-1978;EIF;1-8-1995.

56 ECOWAS Treaty Art 3(g).


http://www.au.int/en/treaties
https://au.int/sites/default/files/treaties/33128-treaty-0060_-%20%20%20lome_charter_e.pdf
https://au.int/sites/default/files/treaties/33128-treaty-0060_-%20%20%20lome_charter_e.pdf
https://au.int/sites/default/files/treaties/33128-sl-%20african_charter_on_maritime_security_and_safety_and_development_in_africa_lome_charter.pdf
https://au.int/sites/default/files/treaties/33128-sl-%20african_charter_on_maritime_security_and_safety_and_development_in_africa_lome_charter.pdf

which created the ECOWAS Maritime Domain to which Nigerian ports belong,
also has the objective of coordinating and strengthening practical co-operation on

maritime issues generally at national, bilateral and multilateral levels.>’

23 National

A port cannot perform its functions properly without an adequate (national) legal
framework.® In many countries, the legal framework revolves around port
authorities, which regulate uses and users of ports.>® In Nigeria, the relevant
authority is the Nigerian Ports Authority (NPA). The NPA was first established as
an independent parastatal with the enactment of the Ports Act of 1954 and
conceived as both the regulator and operator of the Nigerian seaports.®® Under
the Nigeria Ports Decree,®! the NPA was commercialised using the Company and
Allied Matters Decree,®? the legal instrument for registration of companies in
Nigeria. Thus the NPA had its name changed into the Nigerian Ports Public
Liability Company to reflect its then status as a more commercialised profit-
making entity, though its controll remained in the hands of the Federal
government.®® In 1996, the Authority reverted back to its former status and
named as an entity under the Federal Ministry of Transport. This reversion was
only formalised in 1999 with Nigeria Port Authority Decree which transfered the

57 Institute of Security Studies (ISS) “The ECOWAS Integrated Maritime Strategy
(EIS)”(undated) http://www.aa-partnerships.org/activity briefs/activity brief 0192.pdf
(accessed 23-3-15); United Nations Security Council “Coordinating Acts of Piracy Armed
Robery Around Gulf of Guinea” (2011). www.uni.org/press/en/sc10430.doc.html (accessed
on 10-8-2015). The EIM was promulgated pursuant to UN Security Council Resolution 2018
of 2011.The UN Security Council Resolution 2018 urges ECOWAS to come up with an
integrated maritime strategy.Par 2 S/RES/2018/(2011). The subsequent Security Council
Resolution 2039 of 2012 notes,in its preamble with satisfaction “ the preparatory steps
taken by ECOWAS towards developing a maritime security approach through an Integrated
Maritime Security Strategy and an Integrated Maritime Plan.” S/RES/2039(2012).

58 Hooydonk On the Anomalies of Port Law 7.

59 Hooydonk On the Anomalies of Port Law 7 8 34.

60 NPA Act 1954 cap 361 LFN 1990.See also Charles, Kingsley and ljeoma The Policy
Trajectory of Nigeria Transportation : Ports Policy and Administration ( 2011) 38-39.

61 Decree No 74 of 1993.

62 Cap 59 LFN,1990.

63 The authority for commercialization was the Bureau of Public Enterprises Decree 1993
which repealed Public Enterprises(Privatisation and Commercialisation)Decree No 25 of
1988(cap 369 LFN 1990) .The later defined commercialization as “the reorganization of
enterprises wholly and partly owned by the government in which such commercialized
enterprises shall operate as profit-making ventures and without subvention from
government”.(See sec 14).
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assets of Nigeria Ports Public Liability Company to the NPA.®* NPA Act declared
that the Nigerian Ports Decree has been “repealed and the company known as
the Nigeria Ports PLC registered under the Companies and Allied Matters

Decree1990,and its board of directors are hereby dissolved”.5®

As earlier stated the institutional and regulatory system of the port revolves
around the NPA. The regulatory role is carried out under the overall control of the
Federal Ministry of Transport and in conjunction with the Nigerian Shippers
Council (NSC) designated as economic regulator after concession.®® The former
is the transport-sector oversight body established under the powers conferred by
the Constitution of the Federal Republic of Nigeria, 1999 (as amended).®” The
NPA and NSC are accountable and answerable to the Ministry of Transport
headed by the minister who wields authority and exercises control over the two
bodies in the running of the ports.®® The Nigeria Shippers Council, is created by
the NSC Act.®® As per section 3(a) of NSC Act, the functions of the Nigeria
Shippers Council includes serving as a forum for consultation for port users. The
Council is to “provide a forum for consultation between Conference and non-
Conference Lines, tramp-owners, the Nigerian Ports Authority and the
Government of the Federation on matters of common interest”.”® It is also to

“advise the Government of the Federation through the Minister on matters

64 Decree No 28 of 1988.

65 See s 125 of NPA Act No 38 of 1999.

66 See fn 28 above.

67 See s 5(1) of the Constitution.The subsection reads in full : 5. (1) Subject to the provisions
of this Constitution, the executive powers of the Federation:

(@) shall be vested in the President and may subject as aforesaid and to the provisions
of any law made by the National Assembly, be exercised by him either directly or
through the Vice-President and Ministers of the Government of the Federation or
officers in the public service of the Federation; and

(b) shall extend to the execution and maintenance of this Constitution, all laws made by
the National Assembly and to all matters with respect to which the National”’.The
executive power is exercised in different ways including to create ministerial offices
or ministries such as the office of the Minister of Transport as provided by the
constitution in s147 (1) “There shall be such offices of Ministers of the Government
of the Federation as may be established by the President”

68 See for example sec 30 NPA Act , See also sec 4 Nigerian Shippers Council Act No 13 of
1978.

69 See generally NSC Act.

70 S 3(b)NSC Act.
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relating to the structure of freight rates, availability and adequacy of shipping
space, frequency of sailings, terms of shipment, class and quality of vessels, port

charges and facilities and other related matters”.”*

The NPA and NSC are not the only public entities directly or indirectly involved
in the port governance system in Nigeria. There is also the Nigerian Maritime
Administration and Safety Agency (NIMASA) created by the NIMASA Act,’?
formerly known as National Maritime Authority. NIMASA is responsible for
regulating coastal waters, shipping, maritime labour as well as undertaking a
number of services such as inspection, search and rescue.’® In terms of NIMASA
Act, the duties of NIMASA include “pursuing the development of shipping and
regulating matters relating to merchant shipping and seafarers”.”* NIMASA
operates in Nigerian Waters which includes ports described by NIMASA Act to
include "any place in Nigeria, navigable river or channel leading into such place
having facilities for ships to moor and load or discharge including offshore cargo
handling facilities, inland dry ports, harbour, berths, jetties, pontoons or buoys
and wharves within the limits of the ports and includes any place declared to be a
port under this Act”.”® In addition to NIMASA Act, the mandate of the Agency is
derived from the Merchant Shipping Act and Coastal and Inland Shipping
(Cabotage) Act.”® Complementary to the National Ports Authority Act and several
regulations/byelaws made pursuant to it,’” these aforementioned Acts constitute
substantial corpus of the legal framework for ports in Nigeria.

m S 3(e) NSC Act.

72 Act No 7 of 2007 .Sec (1) of the Act created the Agency; the Act applies to “any person,
ship, aircrafts, or any other craft or object in the internal and territorial waters of Nigeria and
not to warship or military patrol ships.

3 See generally s 22 NIMASA Act. It is noteworthy that the Nigerian Port Authority as it was
originally constituted used to carry out the works now carried out by Maritime Safety and
Administration Agency Charles, Kingsley and ljeoma The Policy Trajectory of Nigeria
Transportation: Maritime Policy and Administration 57.

4 See s 22(1) NIMASA Act.

5 S64 NIMASA Act.

76 The Merchant Shiping Act No 30 of 1962 regulates shipping matters such as registration
while the Cabotage Act Cap ¢ 51 of 2003 provides for cabotage in ship ownership to
promote indigenous ownership of ship. See Nimasa About us (undated)
http://nimasa.org.ng/about.phpid (last accessed (3/3/2013).

w An example of such Bylaws is Nigeria Port Authority Docks and Premises Bylaw LN No 135
of 1955.
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2 3 1 Port operations and regulation

The NPA Act covers both the operational and regulatory aspects of Nigerian
ports and grants the NPA functions to be involved in both operational and
regulatory capacities. In terms of the NPA Act, the port authority has the functions
to “provide, operate in the ports, such facilities as appear to it best calculated to
serve the interest of Nigeria;’® maintain, improve and regulate the use of the
port;”® ensure the efficient management of port operations, optimal allocations
and use of resources, diversification of source of revenue and guaranteeing
adequate returns on its investment in order to contribute effectively to the well
being of Nigerian society”.2° The authority is also to “provide for the approach to
all the ports and the territorial waters of Nigeria, such pilotage services and light
marks and other navigational services and aids, including clearing, dredging and
improving all waterways”,8! supply water to shipping vessels;®? control pollution
arising from oil or any other substance from ships using the port limits or their
approaches;® provide and operate such other services as the Minister may, from
time to time, require; and carry out such other activities which are connected

with or incidental to its other functions under this Act,® among other functions.

In executing its functions, the Authority has been granted some powers which
include the powers to “construct, execute, carry out, equip, improve, work and
develop ports, docks, harbours, piers, wharves, canals, water courses,
embankments and jetties;® erect, construct, lay down, enlarge, maintain and
alter any building, erect works which may seem directly or indirectly necessary or
convenient for any of its purposes;®’ carry on the business of carrier by land or

sea, stevedore, wharfinger, ware-houseman or lighterman or any other business

8 S 7(a) NPA Act.

9 S 7(b).
80 S 7(c).
81 S 7(d).
82 S 7(h).
83 S 7(i).
84 S 7().
85 S 7(Kk).
86 S 8(a).
87 S 8(c).
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desirable for the functions of the Authority;%8 acquire any undertaking of any
registered business that affords facilities for the loading, unloading or
warehousing of any goods in any port in Nigeria;®® appoint, license and manage
pilots of vessels;®® enter into agreement with any person for the operation or the
provision of any of the port facilities which may be operated or provided by the
Authority;®* provide, appoint, license and regulate weighers and meters for

measuring goods in any port in Nigeria”,®? among other powers.

The operational aspects of the powers and functions above include the function
of providing and operating port facilities, supplying water to shipping vessels,
carrying on the business of carrier by land or sea, stevedore, wharfinger,
warehouseman, among others. The omnibus regulatory provision requires the
port authority to “regulate the use of the port”.%® This is done in many ways
including through controlling pollution, licencing of pilots, licencing and regulating
weighers and meters for measuring goods, among others. It also includes the
power to charge dues and rates in the port, for example on ships.®* This shows
that operational and regulatory aspects are fused by the NPA Act and primarily
vested in the NPA. The fusion of a package of operational and regulatory
aspects of the ports appears to be presented in the NPA Act as the very essence
of the Act as the preamble to the law provides for “an Act to establish the
Nigerian Ports Authority with the functions of providing and operating necessary
facilities in ports and maintaining, improving and regulating the use of the ports;

and to provide for matters connected therewith”.%°

88 S 8(e).

89 S 8(f).

% S8(9).

91 S 8(l).

92 S 8(m).

93 See s 7(b).
94 See s 56.

9% See the Preamble to the NPA Act. Hence, it appears from the preamble that where the
NPA delegates or carries out its function through a third person, it is statutorily within the
framework of the fusion of a package operational port services and regulatory function in
section 7and 8 and in the context of the overaching purpose of the Act as expressed in the
preamble.

14



2 32 Concession

Concession under the Infrastructure Concession Act means

“contractual arrangement whereby the project proponent or contractor undertakes
the construction, including financing of any infrastructure facility and the operation
and maintainance thereof and shall include supply of any equipment and
machinery for any infrastructure facility and the operation and maintanance thereof
and shall include supply of any equipment and machinery for any infrastructure and
the provision of any services”.%

Concession aims at delegating a public function to a private investor which
entails the transfer of operations and activities formerly carried out by a
government authority to a private investor, for example operation of a harbour.®’
The meaning of this is that concession is a series of contracts that define the
relationship between a government and the private sector by way of Public-
Private Partnership (PPP). It is about private participation in the economy
particularly in an area of the economy that used to be public sector monopoly by

way of partnership with public authorities.

In general, the constitutional foundation for private participation in Nigerian
economy is enshrined in the right of natural and corporate persons to property
whether personal or business property.®® Furthermore,in terms of section 16(1) of
the constitution,the state shall.

(c) without prejudice to its right to operate or participate in areas of the
economy, other than the major sectors of the economy, manage and
operate the major sectors of the economy;

(d) without prejudice to the right of any person to participate in areas of
the economy within the major sector of the economy, protect the right of

96 S 36 Infrastructure Regulatory Commission Act.

o7 Christopher“Concession” in Max Plank Encyclopeadia of Public International Law(2011) par
3(12). According to Christopher it is more about municipal law with relevance of
International law seen in form of regulatory system for the protecton of private investors of
foreign origin.See Christopher “Concession”par 1.

%8 S 43 of the 1999 constitution.Subject to the provisions of this Constitution, every citizen of
Nigeria shall have the right to acquire and own immovable property anywhere in Nigeria”.
Sec 44 further provides 44. (1) No moveable property or any interest in an immovable
property shall be taken possession of compulsorily and no right over or interest in any such
property shall be acquired compulsorily in any part of Nigeria except in the manner and for
the purposes prescribed by a law that, among other things - (&) requires the prompt
payment of compensation therefore ..”.
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every citizen to engage in any economic activities outside the major
sectors of the economy.®®

Though the word privatisation or concession does not appear any where in the
Constitution,It is important to state at this point that the above provision of the
Constitution allows, in general, not only government but also private participation
and investment in the Nigerian economic activities, including through concession,

being a form of private sector patrticipation.®

One general law for private participation in Nigerian economy is the Public
Enterprises (Privatisation and Commercialisation) Act which creates National
Council on Privatisation and the Bureau of Public Enterprise. The functions of
National Council on Privatisation include to “determine the political, economic and
social objectives of privatisation and commercialisation of public enterprises”;1!
and “approve policies on privatisation and commercialisation”.1%> The Bureau of
Public Enterprise is to "implement the (National Council of Privatisation) policies
on privatisation”,1°% as well as on commercialisation.’®* The Act lists NPA as one
of the agencies to be commercialised.'%> However,as previously noted the NPA

Act reversed and clearly disallows the commercialisation of NPA.106

For the purpose of private investment by way of concession, the Infrastructure

Concession Regulatory Commission (ICRC) is established by the Infrastructure

99 See s 16(1)( c)(d).This provision is the economic principle in chapter 2 of the constitution
generally titled “Fundamental Objectives and Directive Principles of State Policy”.

100 The constitution defines in subsections 16(4)(b) and (c)‘economic activities” and
“participate” as follows :4(b) "economic activities" includes activities directly concerned with
the production, distribution and exchange of weather or of goods and services; and (c)
"participate" includes the rendering of services and supplying of goods.

101 S1i1(a) Public Enterprises (Privatisation and Commercialisation)Act 1999(Cap P30 LFN
2004)

102 S11(b).

103 Si14(a)Privatisation , not defined in this Act,as defined by its predecessor Act is the
‘relinquishing of part of the equity and other interest held by the Federal government or its
agency in enterprises either whether wholy or partly owned by the Federal Government or
its agency” See sec 14 Privatisation and Commercialisation Act cap 369 1990.

104 S14(b) See fn 62 above.

105 Second Schedule Public Enterprise(Privatisation and Commercialisation Act 1999

106 5125 NPA Act.See footnotes 62 and 63 above.
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Regulatory Concession Act.’%” The functions of ICRC include to“take custody of
every concession agreement made under this Act and monitor compliance with
the terms and conditions of such agreement’1%® and to“ensure efficient execution

of any concession agreement or contract entered into by the Government”.1%°

The ICRC Act mandates every Federal Government Minitsry and body to priotize
infrastructure projects which may be qualified for concession but does not
expansiate what makes a particular federal government agency’s infrastructural
projects qualify for concession.The relevant section of the Act is to the effect that
“‘every Federal Government Ministry, Agency, Corporation or body shall prioritize
its infrastructure projects and such priority projects may be qualified for

concession under this Act”.110

3 Proposed port legislations

The Federal Government proposed to enact Nigeria Ports and Harbours Authority
and National Transport Commission Acts both of which are still in bill forms
before the Nigerian National House of Assembly.’! The Nigerian Port and
Harbour Authority Bill (PHAB) creates the Nigeria Port and Harbour Authority
(NPHA) which shall own,manage and control ports and harbours and provide for

their operations on behalf of the Federal Government of Nigeria..”.**?2. The bill

107 See s 14(1) which provides as follows “Here is established a body to be known as the
Infrastructure Concession Regulatory Commission (in this Act referred to as "the
Commission)". For private participation in the economy in general the overall institution is
the Bureau of Public Enterprise and the associated National Council for Privatisation
established by Public Enterprises (Privatization and Commercialization) Act(see secs 9
and 12 establishing the Bureau of Public Enterprises and National Council for Privatisation
respectively).

08 3 20(a).
109 3 20(h).
1w 5 2(1).

111 See fn 15 above.

112 See clause 3 of the Port and Harbour Authority Bil(PHAB) 2015 The Second Schedule to
the Bill lists the ports under each authority as follows:The Ports under Lagos Port and
Harbour Authority are listed as follows :Part 1 I. Lagos Port Complex, Apapa;ll. Tin Can
Island Port; Roro Port;lV. Container Terminal Port;V. Kirikiri Lighter Terminal (I & 1l);VI.
Ikorodu Ligbter Terminal.Part Il — The Ports under Nigerian Delta Ports and Harbour
Authority are:l. Port Harcourt;ll. Onne Ports;lll. Federal Ocean Terminal;lV. Federal Lighter
Terminal;V. Warri;Vl. Calabar;VIIl. Burutu;VIIl. Akassa;IX. Bonny;X. Degema;XI.
Forcados;XIl. Escravos;XIll. Koko Town;XIV. Sapele.
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repeals NPAA and the Nigeria Port and Harbour Authority NPHA will replace the
NPA.113 |t vests technical regulatory of ports and harbours in NPHA.**One of the
functions of the NPHA is to provide landlord services in ports and harbours”.11®
This is consistent with one of the purposes of the bill namely “to separate
operations from the landlord and regulatory functions within ports and foster
greater operating efficiency, accountability and transparency in the management
and operation of ports”.*'® However,it also grants the function to “engage in any
business activity”!!’ and the power to carry out the business of stevedoring.!18
This appears to be inconsistent with the objective of separating landlord and
regulatory function from cargo-handling.

The PHAB is also intended to “encourage and facilitate private sector investment
and participation in the provision of port services and port infrastructure”.!® To
that effect the authority has the powers to grant a concession to provide any port
services or operate any port facility.’?® It describes ‘concession’ as “an
arrangement between an Authority and a third party pursuant to which such third
party shall be authorized to provide a port service or operate a port facility in
accordance with the Bill.12?

The National Transport Comission Bill (NTCB) “establishes the National
Transport Commission”,*?? and provides for “an economic regulatory framework
for the transport sector or regulated transport”'?® The Bill specifically applies to
the provision or use of transport services in marine,rail and road transport.*?* The

NTCB applies to ports and other transport subsectors such as rail and

113 See Preamble to the Bill.
14 Clause 1 (2)(b).

115 See clause 9().

116 Clause 1 (3)(a).

17 Clause 9 (s).

118 Clause 10 (j)

119 See clause 1(1)(c).
120 Clause 34 (1).

121 Clause 124.

122 Clause 4(1)NTCB.
123 Clause 1(c) NTCB.
124 Clause 2 NTCB.
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inlandwater ways,*?®> and and makes NTC the economic regulator of these
transport subsectors.!'?® The NTCB also intends to “create an enabling
environment for private sector participation in the provision of services in the
transport sector’*?’ The Bill provides that no person shall operate transport
services without registration with NTC.128 |t charges the NTC with regulation of
tariffs charged by service providers in the regulated transport sector.”*?® Hence
while the PHAB makes the port authorities technical regulator to ensure proper
technical operations by actors in the ports ,the NTCB makes NTC economic
regulator to ensure proper economic behaviour for example in respect of port

service charges.

4 Port Law: pre-eminent but less researched

One crucial issue is whether there is sufficient and coordinated literature relating
to ports law in general and Nigerian ports law in particular which comprehensively
analyse the primary sources .The book, On the Anomalies of Port Law, for
example, bemoans the scarcity of research and books on port law.%° It describes
Port Law as pre-eminent realm of lex specialis.’® Accordingly, Port Law is
“simply the whole of the rules pertaining to the ports”.132 Port State Jurisdiction
dwells essentially on port state control and jurisdiction with references to relevant

international instruments such as those of international maritime organizations.*33

As a preamble to this, the author touches on the power of States to grant or deny
access to their ports and to prescribe the conditions for entry.13* He does not

dwell on how a State does this with particular reference to port governance nor

25 Clause 2.

126 Clause 5(1).

127 Clause 1(g).

128 Clause 31h.

129 See Clauses 26 27).

130 Hooydonk On the Anomalies of Ports Law 22 42.

131 Hooydonk On the Anomalies of Port Law 35.

132 Hooydonk On the Anomalies Port Law 7.

133 Molenar “Ports State Jurisdiction:Towards Mandatory and Comprehensive Use” in David
and Richard (eds) Law of the Sea: Progress and Prospects (2006) 47.

334 bid.
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any specific State in general, let alone Nigeria, in particular.It is noteworthy here
that Nigeria Port Authority still retains the power to allow or disallow entry into
port under the landlord system.'*> Elements of Transportation: Policy Thrust of
Port Policy and Administration in Nigeria dwells on the evolution of ports
administration in Nigeria, highlighting recent developments in line with the scope
of the book as indicated in the title and introduction.'*® This work helps in
explaining how poor performance in ports galvanised reforms, explaining how
concession is practised but not with extensive explanatory reference to the law.
Another important work, The Policy Trajectory of Transportation: Port Policy and
Administratlon in Nigeria, neither dwells on the details of operational and
regulatory contexts of a port or on the legal issues arising from these or from the
concession of the ports.'3” European Seaports Law: EU Law of Ports and Port
Services and the Port Packages is a collection on liberalisation of port services in
the context of European Union.*® The authors contribute on aspects of the then

proposed 2001 European Union Directive on Port Services.

This work will be an addition to the pre-eminent but less researched area of Port
Law especially in the context of concessoning of port services in Nigeria, filling
the gap in existing literatures. This is significant considering the lack or paucity of
literature that comprehensively examines the legal framework of the Nigerian
ports (or ports in general) in this context. In view of the strategic importance of
ports as the second largest earner of foreign exchange for Nigeria, Africa largest
economy, it is hoped this will be an important contribution not only to Nigeria but

also to Nigerian trade and investment partners especially in Africa.

185 The management model is relevant to the decision to allow or disallow entry into ports and
prescribe conditions for stay in the port. In a fully privatized port , the private port authority
plays a role in decision for the entry and exit of ship into ports. In a fully privatized port,
there may be a self-regulating private port authority with lots of regulatory powers .See
Patrick Port Management 93 .

13 Obed Elements of Transportation:Policy Thrust of Ports Policy 34.

187 Charles,ljeoma and Kingsely The Policy Trajectory of Nigeria Transportation : Ports
Policy and Administration (2011)22.

138 Hooydonk et al(2003).
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5 Statement of problem

Since 2006, when the last port terminal got transferred from the NPA to the
concessionaires, the Nigerian Port Authority Act has not been amended to
directly and unequivocally provide for the new regime of concession.’®® The
protracted delay in the passage of the PHBA Bill and NTC Bill blamed by some
industry players for what has been termed the underperformance of the maritime
sector and particularly the ports sub-sector.’? In terms of clause 3(1) of the
PHBA Bill, a port authority is established: the “the Nigerian Ports and Harbours
Authority”, 141

As earlier stated the PHBA Bill provides for private sector participation and
investment in ports services and makes the port authority the technical regulator
as per clause 1(c) while the NTC Bill makes the Transport Commission the
commercial and economic regulator as per clause 1(c) including by way of
preventing abuse of market power ”.242 The purpose of PHBA Bill is to encourage
private investment and promote private sector participation in port services”.143
The Bill shall be construed as providing for the objective of “separation of cargo
handling from the landlord and technical regulatory functions within the port”.144
Pending the passage of the two proposed legislations into law, the NPA Act

remains the law primarily applicable to ports.

139 Business Law “Lack of Legal Framework Threatens Investment” (March 2013)
www.businessdayonline.com /2013/03/lack of legal framework threaten investment (last
accessed 21-9-2013).

140 |bid. See Akanbi “Why National Assembly is Graveyard of Maritime Bills”( August 2015 )
www.tribuneonlineng.com/why national_assembly graveyard maritime bills  "(assessed
10-8-2015).

141 According to the First Schedule to the Port and Harbour Bill 2006 the following are the ports
under the proposed authority .1 Lagos Port Complex Il. Tin Can Island Port Container
Terminal Port; Roro Port;lV. Lagos Port Complex, Apapa;V. Kirikiri Lighter Terminal (I &
II);VI. lkorodu Ligbter Terminal I, Port Harcourt;ll. Onne Ports;lll. Federal Ocean
Terminal;lV. Federal Lighter Terminal;V. Warrin;VI. Calabar;VIl. Burutu;VIIl. Akassa;lX.
Bonny;X. Degema;XI. Forcados;XIl. Escravos;XIll. Koko own;XIV. Sapele.

142 Clause 1(d).

143 Clause I(c).

144 Clause 1(3)(a).
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The fallout from this is that uncertainties have been created as to the application
of the existing ports Act creating fear among private investors, many of them
foreign, about risks to their investments.'*> The uncertainties arise from the fact
that the NPA Act has not been amended to provide for operation of the landlord
port governance model being practised now by way of concessioning, concession
being a regime in which a private “project proponent or contractor undertakes the
construction, including financing of any infrastructure, facility and the operation
and maintenance thereof..”as earlier cited.'#® The reason for this position is that
section 7 of the NPA Act essentially appears to conceive NPA as both operator
and regulator as if it excludes the possibility of NPA acting only essentially as
regulator, a point which requires a research to prove or disprove. For the

avoidance of doubt it is helpful to requote sub-section 7(a) and 7(b) which read:

“The functions of the authority shall be a) provide and operate in the ports such
facilities as appear to it best calculated to serve the interest of Nigeria b) maintain,
improve and regulate the use of ports”.

The above appears to simultaneously establish the NPA as both an operating
and a regulating body as obtainable in service port and tool port models more so
when the sub-sections are placed in the context of the preamble to the NPA Act.
The preamble, as earlier cited, provides that the NPA Act is “an Act to establish
the Nigerian Ports Authority with the functions of providing and operating
necessary facilities in ports and maintaining, improving and regulating the use of
the ports; and to provide for matters connected therewith”.14” In terms of section
1(1) of the Concession Act, the Federal government agencies and corporations
may enter into concession agreements with private operators for the operation
and maintenance of infrastructure. The issue has been whether this Act can apply
to federal government agencies such as NPA without a direct provision in their

constituent Acts clearly providing or allowing for concession.

145 See fn 59 above.
146 S 36 Infrastructure Regulatory Commission Act.
147 See the Preamble to NPA Act.
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Another issue relates to the institutional framework for regulating the ports. Ports
are multi-layered and complex organizations in which institutions and functions
often interact at different levels!*®. This well applies to Nigerian ports described
as having complex institutional management structure with tight bureaucratic
organisation.'#® The institutional paradigm suffers duplication of functions among
various parastatals of the Federal Ministry of Transport such as NPA and
NIMASA.1%0 At the beginning of 2011, some seven years after the Federal
Government of Nigeria came up with a Presidential Task Force on Port Reforms,
there were more than a dozen government agencies situated and operating at
Lagos Ports, Tincan Island and Apapa.t®! By the end of 2011, the number had
been cut down to four by the task force.’®? Of the four agencies, the primary
agency is the Nigeria Ports Authority, created as earlier stated by the Nigerian
Ports Authority Act.'>® The Nigerian Maritime Administration and Safety Agency
also operates in the port as per its mandate to carry out functions under its
constituent Act.> Such functions, inter alia, include pursuit of development of
shipping, regulating matters relating to merchant shipping and seafarers,
licensing of ships, formulating maritime safety standards, establishing procedures

for implementing international conventions.>°

148 Bichou and Gray “A Logistic and Supply Chain Management Approach to Port
Performance Measurement 2004 31 Maritime Policy and Management 46 67.

149 Ogbojafor et al “Concession As Strategic Tool for Port Efficiency: An Assessment of the
Nigeria Port” American Journal of Business and Management 2012 215.

150 See Thisday “Stakeholders”(undated).
www.thisdaylive.com/ articles/stakeholders seek end to instability in NIMASA (assessd
22-3-2015) .

151 At a point in time, there were no less than 32 government agencies including National Law
Enforcement Agency, Nigerian Customs Service, Federal Environment Protection
Agency(now defunct) , among others all claiming to be acting under the law and causing
avoidable delays in clearing goods and rendering of port services. This has been described
by Igbowku as toll gate economy or if you like toll gate port governance system) which
means many agencies positioned themselves at an entry point of the country to make
money without considering whether they statutorily empowered to do so.lgbowku Problems
Associated with Nigerian Ports(undated) www.mikeigbowku.com/major-problems-
associated-with-the-nigerian-port-system-and-suggested-solution (accessed on 22-6-2013).

152 Tolu “Infrastructure Reform Charge Along, Sometimes Stall” in The Africa Report ( April
2013) Africa Report 61

153 Sec 1, NPA Act. See further Africa Infrastructure Country Diagnostic Background Paper 8:
“Beyond the Bottlenecks of Ports in Africa” par[ XIV].

54 S22(6), NIMASA Act.

15 S22 NIMASA Act.
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NIMASA is mandated to exercise port state control under the Act.>® The extent to
which it exercises this mandate in the ports makes it stand in an overlapping
position with the statutory duties of the Nigeria Ports Authority. The functions of
the Nigeria Port Authority include controlling pollution arising from oil or any other
ship using the ports or their approaches.*®’ In terms of Sec 7 (g), the Authority
also ensures safety of life and property, which duties can equally be found in
NIMASA Act.*®8, In fact the function of NPA includes salvaging of life and property
“on the high sea”.’®® Hence, coordination between the Authority and Agency is an
important issue particularly after concession.*® The issue is, if concession which
was carried out under the ICRC Act without a new Port Act in place, results in
substantial separation of regulatory and commercial/operational aspects of ports
operation, clarity is essential in the distinctive functions of the ports-related
regulatory institutions, which is currently not the case. As far as concession is
concerned, PHAB has the powers to grant concessions in cooperation with NTC
but it is silent on how this power is to be coordinated with ICRC raising question
on NTCB purpose of “consolidation, streamlining and removing of multiplicity and
duplicity of functions among government and its agencies™!,at least in the
aspect of concession.

6 Research questions

The primary question is what is the legal framework for concession in Nigerian
port operations?

Specific questions are as follows:

a) What is the legal regime for concession in Nigeria?

156 See generally part 1V of NIMASA Act.

157 S 7(1) NPA Act.

158 S 40 NIMASA Act.

159 S 7(g)NPA Act

160 Neither of the two Acts or their predecessor Acts expressly provide for co-ordination with
the other albeit there are provisions relating to coordination with other government agencies
in the NIMASA Act Sec24 but neither Act expressly mentions the other .In comparison the
NPA Act(Sec 39) refers to Nigeria Customs and Excise Service .Sec 3of the Merchant
Shipping Act (MSA) requires NPA and other agencies to forward reports relating to
merchant shiping to the relevant ministers.Hence,the NTCB provides for coordination
between the agencies in the transport.See fn 125 above

161 Clause 1(d) NTCB.
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b) What are the port governance models and what constitute port model and
system in Nigeria?

c) To what extent is the concession agreement consistent with the existing
port related legislations?

d) To what extent do the proposed port legislations address the issue dealt

with in question 3 above?

7 Aims

The aim of this study is to examine the legal framework of concession agreement
in ports operations in Nigeria highlighting the regulatory, commercial and

operational aspects. Specific aims are:

e To examine the legal framework for concession in Nigeria.

e To describe the port governance models and in particular the current
governance model in the context of the port system in Nigeria.

e To investigate the extent to which the concessioning of port operations is
consistent with existing port legislations.

e To examine the proposed port legislations in the context of the third aim
stated above.

8 Research method

Research method refers to the procedure and manner that will be followed in
conducting a study.'%2 Method is broader than procedure as it encompasses all
aspects of the study including the logic of the design and steps for carrying out
the procedure, which in effect, is actually about translating the design into
action.®® The method of this research is essentially doctrinal and library-based,
drawing on both primary and secondary sources. The primary sources include the

relevant laws such as statutes, case laws and conventions.'®* Secondary sources

162 Qlivem and Abel Research Methods: Qualitative and Quantitative Approaches, 45.

163 Donald and Burney Research Methods Wadsworth (2002) 288.

164 Frank and Irving Element of Legal Writing: A Guide to the Principles of Writing Clear,
Concise and Precise Legal Documents (2004) 176.
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such as journals and text books will also be relied on. The specific procedure to
be employed is explanation, exploration and examination of the identified sources
of the law.1%® In legal research, one conventional approach is investigation

including explanation of the law, which will be employed in this study.66

This work will analyse the primary sources of port law particularly the Nigerian
Port Authority Act and investigate if the concession of Nigerian ports can be
accommodated in the existing port law, examining in the process the legal
framework for commercial, operational and regulatory aspects of the Nigerian
port system.

9 Limitation of studies

This study dwells on the legal framework of ports with specific focus on the legal
and institutional framework of ports governance model and the related port
operations particularly in view of the uncertainties created after the concessioning
of Nigerian ports. The study dwells on the legal framework of concession
agreements in Nigerian port system. The study, therefore, does not cover all
aspects of port legal framework, though the confusion created by the
concessioning of ports affected the whole legal framework. Hence this work does
not, for example, deal with the legal regime for environmental sustainability of
ports, except in so far as it relates to the main focus of the work. It also does not
specifically deal with maritime safety and security in ports; though reference may
be made to same where these affect the main focus of the work, for example, in

establishing areas of overlap between the agencies.

Furthermore, this work does not specifically deal with all kinds of ports, it focuses
only on seaports. It does not deal with dry ports and river ports, though it may

make recommendation on or even passing reference to such other ports as it

165 Ram the Research Methods (2000) 70.

166 Explanation normally becomes imperative in Legal research due to the often cumber some
and technical languages of the law. See Frank and Irving Element of Legal Writing (2004)
149.
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affects the seaports. Materials on Port Law are quite few, more so the aspect of
port law being dealt with particularly on Nigeria. However, this limitation is

assuaged by the availability of necessary statutes relating to the subject matter.

10  Structure and arrangement of the thesis

The thesis will be divided into six chapters. The first chapter is the general
introduction to the thesis, consisting of Introduction and Background, Statement

of Problems, Research Methodology, Research Questions and Objectives.

The second chapter titled Concession: The Legal Regime describes concession.lt
examines the different types of concession and explains the concession process.
It also explains the players and stakeholders as well as instituions in the
concession process. The chapter furthers highlights the legal and regulatory
regime in Nigeria for concession with reference to all relevant legislations and
laws. The practice of public-private partnership in the management of
undertakings by way of concessional agreement between private sector and the
government and the use of such instruments as joint ventures are described in
their legal contexts.This chapter establishes the legal framework of concession in
Nigeria as a way of laying foundation for the examination of its use in port

operations.

The third chapter titled Port Governance: It dwells on port models in general and
the Port System in Nigeria in particular describing the different aspects of port
governance system vis-a-vis port institutions particularly Nigeria Port Authority as
a landlord in the port system .It describes different port governance models:
landlord port, service port, tool-port and private port models in particular. It dwells
on the international, continental and regional, legal and institutional aspects of
ports and port governance. It includes a detailed discussion of what legally

constitutes a port in Nigeria and how the ports are currently managed.
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Chapter Four is titled Legality of Concession in Port Operations: This chapter is
about the legality of concession in port operations in view of the existing port
legislations particularly the Nigerian Port Authority Act. This explains whether the
description of port model effected by concession and the port system described in
chapter three can be situated in the port law and to what extent. It examines
whether separation of regulatory and operational aspects of port system can be
supported by the existing port legislation particularly the NPA Act. The extent to
which the land lord model of port governance and the existing institutional and
regulatory framework is consistent with the relevant port legislation is explained. It
analyses the post- concession regime of port service as well as that of
infrastructure and superstructure in the context of the NPA Act and other relevant
laws. Analysis of these laws reveals the extent to which the current practice of
concession and the resultant landlord model described in chapter three is
consistent with existing port legal regime.

Chapter five titled Analyses of Proposed Legislations is essentially about
examining the Port and Harbour Bill and National Transport Commission Bills.
This will reveal whether the proposed legislations address the issues raised in
chapter four. The analyses will lay foundation for proposals that may aid in

improving the Laws.

Chapter six is the Conclusion consisting of summary of findings and,

recommendations and general conclusion.
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CHAPTER TWO

THE LEGAL FRAMEWORK OF CONCESSION

1 Introduction

This chapter examines the legal framework of concession in Nigeria. This is in
view of the fact that concessional relationships are a phenomenon which requires
a legal regime to be initiated, implemented or executed and end. In fact, by
nature concession is essentially a legal act by which a State transfers the
exercise of rights or functions previously carried out by itself to a private person,
either a national or a foreigner, who, in turn, participates in the performance of

such public functions.

The aim of this chapter is to highlight the law relating to concession for the
purpose of appreciating the legal framework underlining the use of concession
agreements in the Nigerian seaports. The different sources of concession law are
identified and discussed in the larger context of the constitutional provision
relating to private sector participation in areas of the economy. The legal
objectives and principles of concession as provided for in relevant legal
instruments are examined in the light of the declared objectives and principles of
concession in the National Policy on Public Private Partnership. This would allow
easy alignment of the public interest-driven objective of the public authority with

the profit-driven objective of the private sector.

The underlining objectives and guiding principles of concession are to be kept in
view from the beginning of the concession process to the end, and so underlines
the chapter’'s examination of sundry issues including features and forms of
concession. The chapter also discusses the concession processes and the
institutional and regulatory regime driving them in this context. With this in the
background, it is aimed that concession in the ports, which is a contract between

the public sector and private sector for the financing, construction, operation or
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maintenance of ports facilities can be, placed in the context of the legal
framework for concession and the relevant port law particularly the Nigeria Port

Authority Act in subsequent chapters.

2 Meaning of concession

Concession is a variety of Public —Private —Partnership, adopted by the Federal
Government of Nigeria purportedly to tackle the problem of infrastructure decay
and deficit in Nigeria, among other reasons.'®’The word Public Private
Partnership is not directly defined in relevant concession-related legislations in
Nigeria. The National Policy on Public Private Partnership describes it as “a wide

range of contractual arrangements between the public and private sectors’.16®

The public —private contractual element of Public Private Partnership by way of
concession is captured in the Explanatory Memorandum to the Infrastructure
Concession Regulatory Commission Act (ICRCA). According to the Explanatory
Memorandum, ICRCA is an Act that “provides for the participation of private
sector in financing the construction, development, operation, or maintenance of
infrastructure or development projects of the Federal Government through
concession or contractual arrangements; and the establishment of the
infrastructure Concession Regulatory Commission to regulate, monitor and
supervise the contracts on infrastructure or development projects”. This means
that concession provided for by the ICRCA is a relationship or partnership
between Federal Government and private sector on the financing, construction,
development, operation and maintenance by the later (the private sector)of
infrastructure projects owned by the former (Federal Government). What, in

essence, constitutes concession?

167 See Par 5.4 National Integrated Infrastructure Action Plan (NIIM) 2014;Par 1 National
Policy On Public Private Partnership (NPPP) 2009.For more information on NIIM and NPPP
,see par 3 21 and 3 1 respectively.

168 Par [7] National Policy on Public Private Partnership.
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In terms of ICRCA, concession” means a contractual arrangement whereby the
project proponent or contractor undertakes the construction, including financing of
any infrastructure, facility and the operation and maintenance thereof and shall
include the supply of any equipment and machinery for any infrastructure and the
provision of any services.'®® This simply translates to mean that concession is
about construction works or projects and related services and supplies executed
by the private sector. While this statutory definition does not mention that the
private sector undertakes the project at the instance of public authority, this is
amply and extensively provided for elsewhere in the Act to the effect that
concession, under the Act, is granted by “Federal Government agency,
corporation or body”.*°In general, concessions entail that a private entity, called
the concessionaire runs, as per contract, an economic utility.!’* Thus they are
contracts for pecuniary interest through which one or more contracting public
authorities grant or entrust the execution of works, or the provision and the

management of services, to one or more economic operators.17?

A public entity concessional relationship with the private sector entails a grant to
a private firm of the right to construct or operate a defined infrastructure service
and to receive revenues deriving from it whereby the concessionaire generally
takes possession of the relevant public assets (but ownership remains with or at
least will revert back, to the government) and uses them to provide the relevant
product or service according to the terms of the contract.1”® A typical concession
places many of the operational and financial risks on the concessionaire.

Construction and operation of infrastructural project such as airports, seaports

69 S 36.

170 See for example S 1.See also the Explanatory Memorandum to the ICRCA. The implication
of the definition provided in S36 is that it does not adequately reflect the context of the Act
as far as the meaning of concession is concerned. For example it does not the state or
government as the granting authority as reflected in S1(1).

171 Ismail Globalization and New International Public Works Agreement in Developing.
Countries (2011) 45.

172 Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014
on the award of concession contracts Parl11l.

173 QOrganisation of Economic Cooperation and Development (2007) cited in United Nations
Conference on Trade and DevelopmentQUNCTAD) Public Monopolies, Concession and
Competition Law and Policies (2009) [par] 6.
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and roads are common instances where concession is used. Often, the private
investor either partly or entirely finances the infrastructure, which the concession
will entitle him to use and collect fees from subsequently.l’* Where the
concession initiates the construction of a new project, it is called Greenfield
concessional contract.1’®In the alternative, the concessionaire may take over the
operation of an existing infrastructure such as a harbour.'’® This is called
Brownfield concessional contract, involving revamping and operating of a facility

such as port terminals that are already in existence.’”

3 Sources of concession law in Nigeria

Concession, in Nigeria, is governed essentially by the constitution, as the national
grundnorm, Infrastructure Concession Regulatory Commission Act (ICRCA), as
the subject-matter specific legislation and Public Procurement Act (PPA), which
regulates the procurement component of the concession process .There are also
a number of other legislations with tangential impact on the concession
procedures or which may have effect on the conduct of concession such as the

Fiscal Responsibility Act (FRA), which deals with public sector financial prudence

174 UNCTAD par 7.United Nations Commission on Trade and Development was established by
the UN General Assembly in 1964 to help developing countries developmental agenda in
terms of economic diversification ,trade, innovation among others. See UNCTAD
http://unctad.org/en/Pages/aboutus.aspx (accessed 14-8-2016).

175 Obed Essentials of Transport Management: Policy Thrust of Ports Administration in Nigeria
(2008) 30.

176 UNCTAD [par] 6.

177 The ICRCA appears to apply to both Greenfield and Brownfield concessional projects but
this is not made abundantly clear. For example the definition of concession, in section 36 of
ICRCA reproduced here for the avoidance of doubt, as “contractual arrangement whereby
the project proponent or contractor undertakes the construction, including financing of any
infrastructure, facility and the operation and maintenance thereof and shall include the
supply of any equipment and machinery for any infrastructure and the provision of any
services”, gives the impression that it applies to only Greenfield concessional project
particularly in view of the fact that it is not expressly mentioned that the Act applies to both
new and existing infrastructure projects. In the self-same section 36,which is the
interpretation part for terms used in the Act, it only defines New Development and
investment project to include-(a) any project involving any infrastructure, not existing at the
time the concession is being made, that will require the injection of substantial funds or
resources to design, construct, build, maintain or operate such infrastructure, or(b) any
project involving any infrastructure, existing at the time the concession is being made, that
will require the injection of substantial funds or resources to repair, service, overhaul,
improve, maintain or sustain such infrastructure.” Strangely this word appears in no part of
the substantive Act.

32


http://unctad.org/en/Pages/aboutus.aspx

and Privatisation and Commercialisation Act (PCA), which provides-though
arguably inappropriately including concession- for privatization and
commercialisation, among others. A combined reading of relevant provisions of
these laws as well as regulations made thereunder, reveal the nature and
meaning of concession, the processes involved, relevant institutions as well as
the policy contexts such as is embodied in National Policy on Public Private

Partnership.1’®

31 The Constitution

The Constitution provides the general basis for all activities in Nigeria and “ its
provisions shall have binding force on the authorities and persons throughout the
Federal Republic of Nigeria”,'’® providing that If any other law is inconsistent
with its provisions , “the Constitution shall prevail, and that other law shall, to the
extent of the inconsistency, be void”.*® Therefore, it goes further, “the Federal
Republic of Nigeria shall not be governed, nor shall any persons or group of
persons take control of the Government of Nigeria or any part thereof, except in
accordance with the provisions of this Constitution”.* This means that all
persons, sectors, agencies, bodies and entities are mandated to be governed by
the provisions of the Constitution.

The Constitution provides for the right to property,’®which is one of the
cornerstones of private participation in an economy. It also requires that it shall
be the duty of the state to “provide adequate facilities for and encourage free
mobility of people, goods and services throughout the Federation”.'®3 This

178 See fn 27 below for more on National Policy on Public Private Partnership.

179 S1(1) of the Constitution.

180 51(3) of the Constitution.

8L S1(2).

182 S 43 and 44(1) which reads as follows: 43 “Subject to the provisions of this Constitution,
every citizen of Nigeria shall have the right to acquire and own immovable property
anywhere in Nigeria.44.(1) No moveable property or any interest in an immovable property
shall be taken possession of compulsorily and no right over or interest in any such property
shall be acquired compulsorily in any part of Nigeria except in the manner and for the
purposes prescribed by a law that, among other things.”

183 5 15(3)(a) of the Constitution which reads in full: “For the purpose of promoting national
integration, it shall be the duty of the State to: (a) provide adequate facilities for and
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provision at once combines the duty to provide infrastructural facilities and the
responsibility to facilitate the associated delivery of services and goods. Does the
Constitution allow private participation in the discharge of this duty whether by
way of concession or other means and methods of private participation? The

Constitution provides a basis to answer that question. It says: The state shall:

(c) without prejudice to its right to operate or participate in areas of the economy,
other than the major sectors of the economy, manage and operate the major
sectors of the economy;

(d) without prejudice to the right of any person to participate in areas of the
economy within the major sector of the economy, protect the right of every
citizen to engage in any economic activities outside the major sectors of the
economy. 8

In terms of the above provisions, the Constitution mandates the government to
manage the “major area of the economy”, while retaining the right to “participate”
in other areas of the economy too. It also allows “any person” to participate
“‘within” the major areas of the economy while mandating the state to protect the
right to “engage” in “economic activities” outside the “major sectors of the
economy”. These provisions are quite clear in their implications, made even
clearer by the definitions, in the Constitution, of the wordings used. However, they
need to be put in context for their legal implications.

The first implication is that the Constitution allows the private sector to participate
within major areas of the economy, describing, “to participate” as including “the
rendering of services and supplying of goods”.*® This means that, in general, the
private sector can carry on business in any part of the economy. However, where
the business requires managing and operating-not merely rendering of services
and supplying of goods-the major sector of the economy as defined-this will be
for the government, not the private sector .This leads to the second implication

namely that the government is generally, subject to qualification or conditions,

encourage free mobility of people, goods and services throughout the Federation” This is
consistent with the National Policy on Public Private Partnership.

184 S16(1) (c¢) (d).

185 S16(4) (c) .
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mandated to manage/operate and continue to manage and operate, the major

areas or sectors of the economy. The conditions are provided in the description of

what constitutes a major area or sector of the economy.

As per the Constitution, a major sector of the economy

“shall be construed as a reference to such economic activities as may, from time to time,
be declared by a resolution of each House of the National Assembly to be managed and
operated exclusively by the Government of the Federation, and until a resolution to the
contrary is made by the National Assembly, economic activities being operated
exclusively by the Government of the Federation on the date immediately preceding the
day when this section comes into force, whether directly or through the agencies of a

statutory or other corporation or company, shall be deemed to be major sectors of the

economy.”186

This means if a particular sector was exclusively managed and operated by the

government as at the time the constitution came to force, there must be a

resolution of the National Assembly to transfer, from government management

and operation, that particular sector’'s economic activities, being “activities directly

concerned with the production, distribution and exchange of weather or of goods

and services.”187

The Constitution, therefore, provides two objective criteria for allowing private

sector to manage and operate the ‘major areas of the economy”. Was the area of

the economy managed and operated by government when the constitution came

186

187

S16 (4)(a).lt is submitted that an Act of parliament allowing private participation in a
particular sector by amendment of an existing statue or enactment of a new one would
meet this criteria. An example is in the road sector. Section 8 of the Federal Road
Maintenance Agency (Establishment, etc.) Act 2002 provides: ‘without prejudice to the
generality of the following, the Agency shall- a enter into road concession contracts for the
purpose of executing relevant projects. “The essence of S16(1) is therefore to ensure that
private sector can participate in all areas of the economy but can manage and operate the
major areas of the economy after the right legislative steps have been taken. It should be
noted that privatization and concession as has been practiced in Nigeria are not only about
ordinary participation in the economy, they entail ‘managing’ and ‘operating’ including in
major areas of the economy such seaports, aviation and petroleum sectors. This issue will
be further explored, in the context of the ports with particular reference to the Nigeria Ports
Authority Act in chapter four.

S16(4)(b).
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into force? If the answer is “yes’, then comes the next question: has there been a
resolution of the National House of Assembly that it may no longer be managed
and operated by the government? If the answer is in the affirmative, then the

private sector may manage and operate that sector of the economy.

3 2 Principal concession and concession related legislations

There are a number of laws dwelling on concession directly and indirectly. Some
relate to participation of the private sector in the economy, others have tagential
relevance to concession for example in terms of the requirement for economic

planning.

321 Laws on Private Sector Participation

This deals with legislations that are directly related to private sector participation

in the economy.

3211 The Infrastructure Concessions Regulatory

Commission (Establishment etc.) 2005

The ICRCA is “an Act to provide for the establishment of the Infrastructure
Concession Regulatory Commission and for related matters”.18 The Act “applies
to investment and development projects relating to any infrastructure of any
Federal ministry, agency, corporation or body”.*® It is, therefore, the principal Act
of the National Assembly which provides for and regulates investment in and
development of projects by way of concession in Nigeria. It establishes the
Infrastructure Concessions Regulatory Commission and provides for its functions.
In general ,the Act provides that “as from the commencement of this Act, any
Federal Government Ministry, Agency, Corporation or body involved in the
financing, construction, operation or maintenance of infrastructure, by whatever
name called, may enter into a contract with or grant concession to any duly pre-

qualified project proponent in the private sector for the financing, construction,

18 Preamble to the Infrastructure Concession Regulatory Commission Act ,2005
89 S51(2).
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operation or maintenance of any infrastructure that is financially viable or any
development facility of the Federal Government in accordance with the provisions
of this Act”.?®® This means, from 10" of November, 2005,*°! Federal Government
bodies are empowered to make concessional grants to the private sector without

violating the provisions of ICRCA.

In line with its statutory duty of producing policy guidelines for concession,?the
ICRC formulated the National Policy on Public Private Partnership which

provides guidelines for the implementation of concession in Nigeria.®3

3212 The public procurement Act 2007
This is an Act enacted for the purpose of developing the legal framework and

professional capacity for public procurement,*®* which, in effect, means
acquisition of goods, works and services by any public procuring entity being any
public body.'®> The Act provides for the regulatory framework for setting
standards and requirements for Public Procurement. The Act essentially covers

procurement of goods,'® services ,°” works and disposal of assets.

1% S1(1).The commencement date as provided after the preamble to the Act is November
2005

191 The commencement date stipulated in the ICRCA Act after the preamble.

192 319 (a) Infrastructure Concession Regulatory Commission Act

193 The National Policy on Public Private Partnerships(NPPP),2009.1t describes itself as
follows:” This policy statement, and its supporting Supplementary Notes, sets out the steps
that the Government will take to ensure that private investment is used, where appropriate,
to address the infrastructure deficit and improve public services in a sustainable way’[Par]
2.

194 See the Explanatory memorandum to the Public Procurement Act No 31 2007.

195 S 60 Public Procurement Act No 31 of 2007defines procurement simply as acquisition.
According to the Supplementary Notes 1 to the National Policy on Public Private
Partnership” Public procurement is the process by which government buys goods, works, or
services from the private sector.” Par 2.Public Procurement refers to the entire process of
government acquisition (of goods, services and works). See Arrow smith, Linarelli and
Wallace, Jr, Regulating Public Procurement: National and International Perspectives, (
2000) 2 See Itis about buying or acquiring goods and services by authorities from another
juristic entity.

1% This refers to “object of every kind and description including raw materials, products and
equipment and objects in solid, liquid or gaseous form and electricity as well as services
incidental to the supply of the goods” S60 PPA.

197 Services” means the rendering by a contractor or supplier of his time and effort and
includes any object of procurement other than goods, works or constructions 60 Public
Procurement Act.
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The “disposal of assets” aspect is covered by Part X of PPA and deals with
procurement processes involving public enterprises under Public Enterprises
(Privatisation and Commercialisation) Act.'%|t provides, inter alia, that ‘open
competitive bidding shall be the primary source of receiving offers for the
purchase of any public property offered for sale”.1%® The PPA does not mention
the word concession directly. Its covers works which “means all works
associated with the construction, reconstruction, demolition, repair or renovation
of a building, structure or works, such as site preparation, excavation, erection,
building, installation of equipment or materials, decoration and finishing, as well
as services incidental to construction such as drilling, mapping, satellite
photography, seismic investigation and similar services provided pursuant to the
procurement of contract, where the value of those services does not exceed that

of the construction itself”.200

The ICRCA refers to and defines concession in terms of construction,?®*and
typifies Construction as " any form of engineering work whether civil, structural,
mechanical or electrical and includes rehabilitation, improvement, expansion,
alteration and related works and activities, supply and installation of equipment or
materials”.?2%2 This implies that concession is a procurement of works being
covered by PPA which provides that “the provisions of this Act shall apply to all
procurement of goods, works and services carried out by (a) the Federal
Government of Nigeria and all procurement entities”. In fact the type and typology
of concession dealt with under the ICRCA is called Works Concession as will be

shown later in this chapter.2%3

198 1999.

199 S 55(4).

200 S36 Infrastructure Concession Regulatory Commission Act.

201 See S1(1).

202 S36 Infrastructure Concession Regulatory Commission Act.

203 See the definition of works in s6 of the Regulation on Public Procurement of Goods
Services Statutory Instrument 45 of 2007: "Works" means all works associated with the
construction, reconstruction, demolition, repair or renovation of a building, structure or
works, such as site preparation, excavation, erection, building, installation of equipment or
materials, decoration and finishing, as well as services incidental to construction such as
drilling, mapping, satellite photography, seismic investigation and similar services provided
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For Federal Government bodies procurement requirement for all good, services
and works excludes only ‘special goods’,?** to which PPA may be applied only
after approval of the president. The relevant section reads:” The provisions of this
Act shall not apply to the procurement of special goods, works and services
involving national defense or national security unless the President's express
approval has been first sought and obtained”.?%® This means the Act deals with all
procurements —whether concessional or otherwise-by any Federal Government

agencies and bodies except the category of “special goods, works and services.”

3213 Public Enterprises (Privatisation and Commercialisation) Act
1999

This Act deals with privatisation and commercialization of what it calls “certain
public enterprises” and establishes the National Council of Privatisation and
Bureau of Public Enterprises.?®® The Act does not define privatization and
commercialization. While the National Council of Privatisation approves the
enterprises to be privatized and commercialized, as well as relevant policies and
guidelines,?°” the Bureau of Public Enterprises implements the privatization and
commercialization policies and oversees privatization of enterprises approved by

the former.208

The enterprises to be privatized and commercialized are listed in the Schedules
to the Act. The enterprises listed in Part | of the First Schedule to the Act “shall be

pursuant to the procurement of contract, where the value of those services does not exceed
that of the construction itself”.

204 Special goods “means any objects of armaments ammunition mechanical electrical
equipment or other thing by the Armed Forces or Police Force as well as the services
incidental to the supply of as may be determined by the President needed the objects” S60
Public Procurement Act.

205 5 15(2) .This may have implications on naval concessions in the Nigerian maritime waters
including the ports.

206 See the Preamble to the Act which provides for” Act to provide for privatisation and
commercialisation of certain public enterprises and to establish the National Council on
Privatisation and the Bureau of Public Enterprises; and for matters relating thereto”.

207 See sll PEA.

208 See s 13 PEA.
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partially privatised in accordance with the provisions of this Act’.?®® The
enterprises in Part Il of the First Schedule are listed for full privatization.?*°
Similarly, the enterprises listed in Part | of the Second Schedule to the Act are
slated to be partially commercialised while those listed in Part Il of the Second
Schedule to the Act shall be fully commercialised.?!! In the case of privatisation,
the National Council on Privatisation is given the powers to, by order published in
the Gazette, alter, add, delete, or amend the list of enterprises in the First

Schedule, from time to time.212

As far as commercialization is concerned, the Council may, from time to time,
also by order published in the Gazette, amend the Second Schedule “so as to
alter the category to which any enterprise listed in that Schedule shall be
classified”.2*3*The implication of this is that the Council has been given legislative
powers.?1*Ostensibly in exercise of these powers, the Council made an
amendment to include an asterisked statement at the end of the second schedule
to the effect that “privatization by concession shall not entail divestiture of
shares”, though the Act only empowers the Council to “add, delete or amend the
list of enterprises in the First Schedule”(emphasis mine).?'® The Bureau of Public
Enterprises, as the implementation agency of privatisation, perhaps following this
‘amendment’, adopts concession as one of the methods of privatization,216
thereby creating room for potential conflict between operationalization of this Act
and ICRCA.

200 S1(1).
20 51(2).
21 S6(1)(2).
22 5 1(3).
213 5 6(3).

214 This point will be explored briefly in the proper context later in the work.
215 S1(1).This point will be discussed in the appropriate context.
216 National Policy on Public Private Partnership.
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33 Planning law

National Planning Commission Act establishes National Planning Commission,
which serves as the secretariat of National Economic Council.?!’.lts main
objectives include determining how best the Fundamental Objectives and
Directive Principles of State Policy contained in the Constitution of the Federal
Republic of Nigeria 1999 can achieve the major objectives of optimal
development and suggesting amendments that may be required, from time to
time, to achieve those objectives in the light of encountered national realities.?®
It will draw up, from time to time, national economic priorities and programmes
and map out implementation strategies.?'® To that end, the Commission has
drawn up a National Integrated Infrastructure Master Plan that spells out a plan

for infrastructural programme including through Public Private Partnership.22°

34 Principal sectoral legislations

These are legislations regulating particular sectors slated for concession such as
ports, airports and electricity sector. The Nigeria Ports Authority Act,??! as earlier
stated in chapter one, is the principal legislation for ports in Nigeria and is
therefore a critical instrument as far as concession is concerned in this sector.???
While many sectoral legislations have not been amended or repealed to provide

for monumental private sector participation in the relevant agencies’ main

217 S11 National Economic Council is a constitutional body established under section
153(1)(h) of the Constitution and its composition and functions set out in the Third
Schedule(Part I)to the constitution. It comprises the following members - (a) the Vice-
President who shall be the Chairman; (b) the Governor of each State of the Federation; and
(c) the Governor of the Central Bank of Nigeria .The council have power to advise the
President concerning the economic affairs of the Federation, and in particular on measures
necessary for the co-ordination of the economic planning efforts or economic programmes
of the various Governments of the Federation. Its role in concession and other economic
activities is manifested through its secretariat at National Planning Commission.

218 352(d) National Planning Commission.

219 S2(f)National Planning Commission.

220 National Integrated Infrastructure Master (NIIM) Plan,2014. Its objectives include; adopting
an coordinated approach to infrastructure development, Promoting private sector
participation in infrastructure development Strengthening the policy, legal and institutional
frameworks for effective infrastructure development, among others. See Introduction to
NIIM.

221 Capl26 LFN 2004.

222 The remit for contextual and substantial analysis of this point in respect of the ports will be
explored in chapter four.
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operational functions,??®a few others have been repealed to that effect. An
example of repealed legislation is the National Electricity Power Authority Act,

which has been repealed by the Electricity Power Reform Act (EPRA).2%

The EPRA separates the regulatory aspect of electricity sector from the
operational aspects by setting up National Electricity Regulatory Commission.22®
The Act provides for private sector participation in the operational aspect of
generation, transmission, distribution and sale of electricity,??® which had
essentially been the preserve of the then power behemoth, National Electricity
Power Authority. The effect of this is that concession in this particular sector has
been enabled by the sectoral Act, the EPRA. An example of legislation that has

not been repealed-like NPA Act- is the National Inland Waterways Act.??’

This Act clearly illustrates the importance of sectoral legislation in concession.
This Act has provisions that may hamper private sector from the performance of

the functions relating to the Act and makes contravention of this an offence.?28

35 Legislations relating to fiscal and financial aspects

These refer to legislations governing the fiscal and financial aspects of
concession

351 Fiscal Responsibility Act no 31 2007

This legislation provides for prudent management of the country’s revenue and
expenditure, longterm economic stability of the national economy and ensures
accountability and transparency in government’s fiscal operations within what it
calls Medium Term Expenditure Framework.??® According to the interpretation

part, Medium Term Expenditure Framework is “the document referred to and the

228 Nigeria Port Authority Act ,as earlier stated is an example.

224 No 77 of 200.

225 S 31.

226 S62 Electric Power Reform Act.

227 Cap N47 LFN 2004.

228 See sl13 and 23 National Inland Waterways Act. These sections hampers private
performance of underwater engineering works, hydrographic surveys, sand and gravel-
mining, among others within waterways.

229 See the Preamble to the Act and the explanatory memorandum to the Act.

42



content of which is prescribed in section 1 of this Act”.?%° In actuality, the Medium
Term Expenditure Framework is neither directly referred to nor its content

described in section 1, it is prescribed and its contents described in section 11.

According to this section the Federal Government after consultation with the
States shall not later than six months from the commencement of the Act, cause
to be prepared and placed before the National Assembly, for their consideration a
Medium-Term Expenditure Framework for the following three financial years.?3!
The government is required to roll out the Medium Term Expenditure every three
years .To that effect, Federal Government corporations and agencies and
government owned companies listed in the Schedule to this Act shall not later
than 6 months from the commencement of the Act and for every three financial
year thereafter and not later than the end of the second quarter of every year
cause to be prepared and submitted to the Minister(of Finance)their Schedule
estimates of revenue and expenditure for the next three financial years.?®? The
schedule provides that government agencies not listed may be included by the
minister since the Act covers all Federal Government agencies. The Medium
Term Expenditure Framework shall contain a fiscal strategy which includes, inter
alia, the Federal Government’s medium-term financial objectives,?3 the policies
of the Federal Government for the medium-term relating to taxation, recurrent
(non-debt) expenditure, debt expenditure, capital expenditure, borrowings and
other liabilities, lending and investment.?3* The Medium Term Expenditure
Framework must form the basis of Federal Government budget,?®® and every
government contract in implementation thereof or carried out under it “ shall
comply with the rules and guidelines on:(a) procurement and award of contracts;

and (b) due process and certification of contract”’.?%¢ Any violation of this

230 S 56,
21 511(1).
22 5 21(1).
233 5 11(1).
234 511(2).
235 538,
23 |bid.
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requirement amounts to an offence, according to the Act.?®” All this means that
Federal Government concessional contracts are required to be within the
framework of the Medium Term Expenditure Framework and such concessional
contracts must not only comply with this Act but also other laws relating to

contract.

352 Debt Management Office Act

The main relevance of this Act lies in the fact that where the Federal Government
procures and incurs debt or borrows in the process of or for the purpose of
concessional projects ,it must comply with the relevant provisions of the Act .The
Act provides that “no external loan shall be approved or obtained by the Minister
unless its terms and conditions shall have been laid before the National Assembly
and approved by, its resolution”.?®® It provides further that “the Federal State
Government or any of their agencies shall not obtain any external loan except
with a guarantee issued by the Minister”.23® It mandates all banks and financial
institutions requiring to lend money to the Federal, State and Local Governments

or any of their agencies to obtain the privy approval of the Minister.?49

36 Other relevant legislations

According to the UNCITRAL Model Legislative Provisions on Privately Financed
Infrastructure Projects, a typical concession, apart from principal concession
law(s),may characteristically come under the impact of laws such as legislations
relating to promotion and protection of investment, property law, security interest,
general contract law, administrative law, tax law, environmental law and

consumer protection law.?* In the context of Nigeria, a good example is the

287 5 .39.The penalty for the offence is not spelt out.

238 3 21(1).
239 521(2).
240 S 24,

241 See Forward to the UNCITRAL Model Legislative Provisions on Privately Financed
Infrastructure Projects .The Model Law advises that the relationship of the other areas of
law to any specifically enacted law on privately financed infrastructure projects. The United
Nations Commission on International Trade Law (UNCITRAL), was established by the
United Nations General Assembly by resolution 2205 (XXI) of 17 December 1966 to
further the progressive harmonization and modernization of the law of international
trade. It develops model laws within its mandate as recommendation to member countries
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National Investment Promotion Commission Act which provides for the legal and
institutional framework for promoting, encouraging, facilitating and regulating
investment in the Nigerian economy.?*> The Act applies to investment by both
Nigerians and non-Nigerians. It generally permits foreigners to” invest and
participate in the operation of any enterprise in Nigeria.?*®> However, a foreigner
,unlike a Nigerian, can only invest in Nigeria after incorporating a company in
Nigeria for that purpose under the Company and Allied Matters Act,?** which is
the law dealing with registration of companies and other corporate entities.?4°
This means that while a natural person can enter into concession, if he is a
foreigner, he must incorporate a company for the purpose of the concession as
provided for under NIPMCA. Another relevant law is Utilities Charges Regulatory
Commission Act, a law that regulates the pricing of services by Federal
Government agencies and bodies.?*8It enunciates the principles to be used in
calculating of services to include cost, need to eliminate waste, consumer
protection, rate of returns of capital invested.?*’It lists Federal Government

Agencies to which the law applies to include Nigeria Port Authority.?48

Neither the ICRCA nor NPAA does make cross reference to this Act, yet it is
important in the determination of pricing structure in a concessional and other
related contractual agreements agreement. Also relevant are regulations made
pursuant to any of the above legislations. An example is Regulations on
Procurement of Goods and Works made pursuant to the Public Procurement

Act.?49

See UNCITRAL http://www.uncitral.org/pdf/english/texts/general/12-57491-Guide-to-
UNCITRAL-e.pdf (accessed 14-8-2016).

242 See preamble to the National Investment Promotion Commission Act 16 of 1995

243 S17 NIPCA. The only exception to investment by foreigners ,as provided in section 18 of
the Act,are items listed in the Schedule to the Act such as arms and ammunitions

244 5109,

245 Company and Allied Matters Act.

246 Utilities Regulatory Commission Act.

247 S 6(1)Utilities Regulatory Commission Act.

248 See Schedule to the Act.

249 The Regulations on Procurement of Goods and Works Statutory Instrument 45 2007
describes itself as follows in its s 1: “These Regulations shall apply to all Procuring Entities
and Participants in Public Contracts and to all public procurements of Goods and Works
except where a waiver is first obtained under the Act.”
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37 Common law of contract

Concession as shown in the statutory definition is essentially a contract, being
“an agreement by which two parties reciprocally promise and engage or one of
them simply promises to give some particular thing or to do or abstain from doing
some particular act”.?®® Hence it may come under the radar of common law of
contract rules particularly on matters on which there are no specific statutory
provisions. The English Common Law, as enunciated in judicial decisions
Jincluding those relating to contract, is applicable in Nigeria.?®* In Bamidele V
Commission for Local Government and Community Development, Lagos.?*?it was
held that every right found in contract whether or not government is involved,
confering sufficient interest on a party to seek redress in the court to enforce his
contractual rights shall be enforceable by the court. To that effect, the courts
would entertain concessional agreement as a contractual obligation so long as it,

like a typical concession, comprises all the elements of contract.?52

In Olaope V Obafemi Awolowo University,?5* the respondent invited the appellant
for a briefing on the construction of commercial facilities on a concession area of
the education zone .The appellant designed and delivered the structure to the
respondent who refused to pay. The court held that a valid contract had not been
entered into because the appellant was only invited for a briefing ,there was no
contract as yet. The courts could draw on the rich precedent of common law
cases on contract to adjudicate on concession cases particularly where the

relevant statues are silent.

250 Deventer Law of Construction Contract (1993)149.

251 Folasade Folake Aare Law of Contract National Open University (2008 )16.

252 (1994) 2 NWLR (PT 328) 568.

253 The elements of contract are;offer, acceptance,intention to create legal relations.
254 (1997)7 NWLR Pt 1354).
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4 Objectives and principles of concession

The ICRCA does not directly provide for objectives and principles of concession,
though some principles and objectives may be inferred from its provisions.2%®
However, the National Policy on Public Private Partnerships does directly provide
for the benchmarking objectives and principles of concession and other Public
Private Partnerships. While objectives form the basis and provide a focus for
concession, the principles help in determining the framework for the
appropriateness and mechanism of concessional transactions.?>® The policy
objectives are so fundamental the government will have to “monitor, review, and
from time to time, refine, its PPP Policy in order to achieve its wider policy
objectives” and also “propose amendment of existing legislation or the enactment
of new legislation”, to that effect.?>” This will “ensure that public authorities are
empowered to enter into agreements for the implementation of privately financed
infrastructure projects and can delegate their statutory functions to private

companies”.?%8

41 Objectives

The NPPP divides the objectives into economic, social and environmental
categories and requires the public authorities to “communicate clearly the
objectives of infrastructure policies” and “put in place mechanisms for
consultation between the public and private partners regarding these objectives”.
29This is within the parameters of the economic, social and environmental

objectives of state policy contained in chapter two of the Constitution.26°

2% The provisions of related Acts also have provisions relating to some of the principles
discussed in this part and shall be appropriately referred to where necessary.

2% See Par 8 National Policy on Public Private Partnerships(NPPP).

257 Par [4] NPPP.

258 Par [4] NPPP.

259 Par [8] NPPP.

260 See Chapter 2 of the Constitution titled “Fundamental Objectives and Directive Principles of
State Policy”. The constitution requires all organs and bodies of government to comply with
the objectives(See s13 of the Constitution).To that end one of the Functions of Fiscal
Responsibility Commission, which may involved in concession to ensure fiscal discipline ,is
“to monitor and enforce the Act and by so doing promote the economic objectives
contained in section 16 of the Constitution” See s 3 Fiscal Responsibility Act No 31 2007.
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411 Economic objectives
In terms of the Constitution

[tihe State shall, within the context of the ideals and objectives for which
provisions are made in this Constitution. (a) harness the resources of the nation
and promote national prosperity and an efficient, a dynamic and self-reliant
economy; (b) control the national economy in such manner as to secure the
maximum welfare, freedom and happiness of every citizen on the basis of social
justice and equality of status and opportunity.

(2) The State shall direct its policy towards ensuring: (a) the promotion of a
planned and balanced economic development;(b) that the material resources of the
nation are harnessed and distributed as best as possible to serve the common
good; (c) that the economic system is not operated in such a manner as to permit
the concentration of wealth or the means of production and exchange in the hands
of few individuals or of a group; and (d) that suitable and adequate shelter, suitable
and adequate food, reasonable national minimum living wage, old age care and
pensions, and unemployment, sick benefits and welfare of the disabled are
provided for all citizens”.

The extent to which different parts of the above constitutional provisions reflect in
the characterization of economic objectives by the NPPP and their relationships

with other objectives (and principles thereafter) are discussed below.

41 2 Efficiency in service to all

In line with the constitutional parameter of “an efficient a dynamic and self-
sufficient economy”,?%1 the NPPP outlines the economic objective to include the
need “to utilise federal and state assets efficiently for the benefit of all users of
public services” and to accelerate investment in new infrastructure and ensure
that existing infrastructure is upgraded to a satisfactory standard that meets the
needs and aspirations of the public in the context of improving “the availability,
quality, and efficiency of power, water, transport and other public services in
order to increase economic growth, productivity, competitiveness, and access to

markets”.262

61 16(1)(a).
%2 Par[2].
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However, in adopting concession or any other form of PPP, the Government
should be making no presumption about the relative efficiency or effectiveness of
the public and private sectors in the delivery of projects and services and will
have to use PPP where this is likely to result in better value and more

affordable.263

4 1 3 Balanced and planned economy

In line with the constitutional objective of promoting “ a planned and balanced
economic development”,?%4 and ensuring “ that the economic system is not
operated in such a manner as to permit the concentration of wealth or the means
of production and exchange in the hands of few individuals or of a group”,?%®
NPPP aims “to ensure balanced regional development”. While the NPPP doesn’t
expansiate what balanced regional development entails, the NIIM fills the gap to
the effect that it is meant to achieve equity and spread in developmental
programmes among all regions of the country and between rural and urban

areas.266

The notion of a balanced economy entails planning. For this reason and for
organized deployment of public resources, the government will ensure that there
is coordination and planning of infrastructural investment and greater use of
economic appraisal techniques to prioritise investment. To that effect, it will
develop an investment strategy in consultation with the States, the public and
civil society as well as the public,?6” and will consolidate its Medium Term
Expenditure Framework and the sectoral strategies of its ministries, departments
and agencies to, inter alia, develop the capacity of public authorities to carry out

economic appraisal of projects.268

263 Par [3].
%4 S16(2)(a).
%65 S16(2)(c).

266 NIIM.
267 par [4] NPPP.
268 |pid.
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According to FRA, the Medium Term Expenditure Framework, One common
thread of ICRCA and PPA as discussed above is that they all provide that
concession, procurement and privatization and commercialization should be
within government plan. This is what ICRCA calls “priotized projects” and PPA

refers to as balanced and planned economy.

4 1 4 Value for money and affordability
The government must ensure that all investment projects provide value for money

and that the costs to the public purse are affordable.?®® To achieve this, It will
have to be providing guidance to all public authorities as well as support and
advise them on discount rates, inflation, indexation, techniques for measuring
costs and benefits, and the valuation of risks and, where required, the
government will work with international institutions such as the World Bank to
reduce financing costs.?’? Bids for PPP will only be invited when it is clear that
there is scope for a private proponent to deliver value for money and the cost of

the service payments are affordable to both government and users.?”*

415 Improved private sector participation
A core economic objective is “to increase the capacity and diversity of the private

sector by providing opportunities for Nigerian and international investors and
contractors in the provision of public infrastructure, encouraging efficiency,
innovation, and flexibility”.?’> By capacity it would seem the policy mean the
technical and financial capability. By diversity of the private sector this would

mean all sectors, nationalities and sizes of the private sector.

269 Par [2] NPPP. See also s 38 of Regulation on Procurement of Goods and Works which
provides that value for money must be obtained through efficiency and fair access to bid.

210 Par [4].

271t Par 2.1 Supplemental Notes | to the NPPP. According to the Supplementary Notes I, Value
for Money is a combination of the service outcome to be delivered by the private sector,
together with the value of risks transferred to the private contractor and direct costs to
government and users.

212 Par [2] NPPP.
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In the case of the last category, the state intends “to encourage the direct or
indirect participation of small and medium sized enterprises in PPP projects” as
much as the bigger players.?”® This is all in view of the fact that increased and
improved private sector participation, both through PPPs and privatisation, has
been recognized by government to decrease the burden of the required
infrastructural investment and financing by the public sector.?”* For this purpose
the government shall remove distortions created by existing tax, banking,
company, or any other laws that would debar and bar the investment decisions of
public authorities against PPP, or would distort the commercial decisions of PPP
investors, proponents, contractors, or operators.?’®> To facilitate financing by the
private sector actors, the government will “take measures to increase the depth of
Nigeria’s financial markets and encourage them to provide a range of financial
instruments to mitigate financial risks”.?’® This will require that the regulation of
Nigeria’s financial and capital markets provides transparency, stability and
liquidity for investors in PPP projects and permits the development of new

sources of finance.?’”

4 2 Social objectives

In terms of the constitution, Nigeria shall be a state based on the principle of
social justice.?’® The security and welfare of the people of Nigeria shall be the
primary purpose of government.?’® To the same end, it is provided that “the State

social order is founded on ideals of Freedom, Equality and Justice”.?®® The

213 Par [2].This will also help in attaining the objective the constitutional objectives which
provides that the state ensures” that the economic system is not operated in such a manner
as to permit the concentration of wealth or the means of production and exchange in the
hands of few individuals or of a group”. See s16(3)(c of the Constitution.

24 NIIM par 5

275 par [4] NPPP

276 par [4] NPPP

217 Par [4] NPPP

218 S14(1)

219 S 14(2)(b) of the constitution

280 S17(1).The constitution further provides in sub-section 2 and 3 of that section that *

(2) In furtherance of the social order-
(a) every citizen shall have equality of rights, obligations and opportunities before the
law; (b) the sanctity of the human person shall be recognised and human dignity shall
be maintained and enhanced; (c¢) governmental actions shall be humane; (d)

o1



Constitution links the social objective with economic objectives by providing “that
suitable and adequate shelter, suitable and adequate food, reasonable national
minimum living wage, old age care and pensions, and unemployment, sick
benefits and welfare of the disabled are provided for all citizens”?®! and by way of
another provision to the effect the state shall “control the national economy in
such manner as to secure the maximum welfare, freedom and happiness of every

citizen on the basis of social justice and equality of status and opportunity”.282

The social objectives are geared towards promoting social good and well- being .
The social objectives are about facilities and services for promoting community
well-being relating to, inter alia, health, labour, education, sport, culture and

tourism and (access to) developmental facilities (especially) for youth and women
283

exploitation of human or natural resources in any form whatsoever for reasons, other
than the good of the community, shall be prevented and, (e) the independence,
impartiality and integrity of courts of law, and easy accessibility thereto shall be secured
and maintained,;

(3) The State shall direct its policy towards ensuring that- (a) all citizens, without
discrimination on any group whatsoever, have the opportunity for securing adequate
means of livelihood as well as adequate opportunity to secure suitable employment; (b)
conditions of work are just and humane, and that there are adequate facilities for leisure
and for social, religious and cultural life; (c) the health, safety and welfare of all persons
in employment are safeguarded and not endangered or abused; (d) there are adequate
medical and health facilities for all persons: (e) there is equal pay for equal work without
discrimination on account of sex, or on any other ground whatsoever; (f) children, young
persons and the age are protected against any exploitation whatsoever, and against
moral and material neglect; (g) provision is made for public assistance in deserving
cases or other conditions of need; and (h) the evolution and promotion of family life is
encouraged”.

281 S16(d).

282 S16(b).For the nexus between social and economic objectives see the provisions of
S17(2)(3) in footnote 280 above.

283 Par [2] NIIM. It should be noted that NIIM discusses this issue in terms of provision of social
infrastructure such as health and educational facilities. From the perspective of NPPP, it
goes beyond that and encompasses integration of social consideration into PPP projects
whether they are social infrastructure or economic infrastructure such as ports.
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421 Access
Accessibility as a social objective requires that the entire infrastructural service

chain be fully accessible.?*

In line with the constitutional social objective of equality of rights and
opportunities,?®> NPPP aims that concession and other PPP “ increase access to
quality public services for all members of society”,28¢ linking this to the economic
aspect earlier discussed “to ensure that user charges for new or improved public
services are affordable and provide value for money”. However it doesn’t
expansiate its position on the constitutional objective which requires that’
provision is made for public assistance in deserving cases or other conditions of
need”.?®” This is an obvious reference to social safety nets like subsidy to which
the NPPP merely refers when it provides that “the government will ensure that its
policies on user charges and tariff subsidies are sustainable and meet the needs
of both users and investors”,?® without indicating the parameters for possible
subsidy application that can be used for determining its sustainability. As for
parameters for charges this has been provided by the Utilities Charges
Regulatory Commission Act which prescribes the principles of ability of
consumers protection, avoidance wastes to beat down charges, cost of
investment and rate of return on investment in determining charges.?8 However,
this does not obviate the need for concession law and particular sectoral Act to
make ample provision in this regards in the particular and peculiar context of

concession.

422 Job security and rights

The constitution mandates the state to direct its policy so that “all citizens, without

discrimination on any group whatsoever, have the opportunity for securing

284 Par [I1.5.2] NIIM In the transport sector, for example, this means stations, bus stops,
airports, etc., should be fully accessible to and usable by people including people with
disabilities”. Par 1.5.2 NIIM.

285 S17(1) and S16(b).

26 Par[2].
287 S17(2)(9).
28 Par [4].

289 510 Utilities Charges Regulatory Commission.
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adequate means of livelihood as well as adequate opportunity to secure suitable
employment”.?? For those already employed in concessioned public enterprises,
It is an economic policy objective of concession “to respect the employment rights
and opportunities of existing employees and to ensure that any redundancy or
other social safety net issues are resolved before final project approval”.?®* This
objective is quite apposite in view of the fact that concessioning activities for
example in Nigeria ports have raised concerns about massive job loss by former
employees of government. Constitutionally, governmental actions must be

humane.29

4 2 3 Health and safety

The NPPP health and safety policy is to “enhance the health, safety, and
wellbeing of the public”.2%2 This would not only be about ensuring that” the health,
safety and welfare of all persons in employment are safeguarded and not
endangered or abused”®* and the provision of social infrastructure such as
medical and health facilities for all persons ,2°® but also generally to the effect
that” the sanctity of the human person shall be recognised and human dignity
shall be maintained and enhanced”, as the Constitution requires.?®® For this
reason concession must not only not endanger the safety and health of the public
but must promote same in a wholistic manner: enhancing the sanctity of the
human person. This would be of special significance for statutory bodies such as
Nigeria Railway Authority and Nigeria Port Authority whose incidental functions
include issues of Public Safety and Public Health in their respective operational
environments. When infrastructural services involving such bodies are
concessioned, they would need to pass the social objective of health and safety
.Where concession would endanger safety and health of the public particularly

the users of such facilities, it is submitted that such agencies would have failed

290 Sec 17 (3)(a) .

291 Par 2]NPPP.

292 5 17(b) Constitution.
293 Par 2 NPPP.

294 17(3) (c).

295 17(2)(d).

2% 17(2)(b).
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this social objective. A more critical issue would be whether the constituent Acts
of such agencies could be interpreted to mean that their core safety and health

duties are legally capable of being concessioned and to what extent.?®’

4 3 Environmental objective

In terms of the constitutional objective mandating the state to “protect and
improve the environment and safeguard the water, air and land, forest and wild
life of Nigeria”,?®® the NPPP environmental objective is “to protect and enhance
the natural environment” .This is quite germane considering the fact that
concession is being widely adopted at a time the country is faced with a number
of serious environmental challenges. Such environmental challenges include land
degradation, oil spills, pollution, urban waste, desertification and erosion, among
others.?®® NIIM notes, with concern, that environmental degradation and pollution
have led to negative indirect effects on sectors of the economy and direct threats

to human existence and survival.3%

A more specific environmental objective is “to minimize greenhouse gas
emissions and other pollutants”.2°! This is in view of the fact that “climate change
could make food, energy, and water security more difficult for Nigeria to
achieve”3%2 |t could also affect the nation’s infrastructure and make future
investments more costly or require other types of investments to make the

infrastructure climate resilient and resistant.3%3

There are relevant provisions in law that may help in achieving this environmental
objective. Under the law, "the public and private sector of the economy shall not

undertake or embark on or authorize a project or activity without prior

297 The foundation will be laid for discussion of this point in the context of NPA in chapter three
and further explored in the context of the thrust of this research in chapter four.

2% S20 of the Constitution.

2% NIIMS 2.1.6.

300 NIIMS 2.1.6.

801 Par [2] National Policy on Public Private Partnerships.

302 NIIMS 1.5.1.

303 NIIMS 1.5.1.

55



consideration, at an early stage, of the environmental effect” of the project.3%.In
a case ‘“where the extent, nature or location of proposed project or activity is
such that it is likely to significantly affect the environment, an environmental
impact assessment shall be undertaken”,3®with a view to determining the extent
of the effect. Where the environmental impact assessment of an infrastructural
concession project or any project at that- returns with a verdict it would
significantly affect the environment, it may not be authorized unless the damage
can be mitigated.3%If the impact assessment is positive, the concessional project
is still mandated to comply with relevant environmental laws for its whole life
cycle.®%” In particular, an infrastructural concessional project, involving
construction works, must comply with National Environment (Construction)
Regulation.3% In view of the fact that Infrastructural concession under the ICRCA
is essentially about construction works, it goes without saying that this regulation
applies to it. This is in addition to any other particular instrument specifically
regulating the particular sector that is the subject matter of the concession. In the
case of the port, for example, there is National Environment (Coastal and Marine)

Regulation.3%®

4 4  Principles

The NPPP provides for principles of PPP and links them to the policy objectives
by providing in the Statement of Principles that “strategies for private sector
participation in infrastructure will be disseminated and objectives shared

throughout all levels of government and relevant parts of the public

304 S 2(1)Environmental Impact Assessment Act LFN E21 2004.This is a “An Act to set out the
general principles, procedure and method to enable the prior consideration of
environmental assessment in certain public or private projects”, according to the preamble
to the Act.

305 S5 (2)(2) Environmental Impact Assessment Act.

306 S 4 (e) Environmental Impact Assessment Act.

307 The general environmental law regulating all aspects of the economy is the National
Environmental Standards Regulatory Agency Act 2007 which created the National
Environmental Standards Regulatory Agency which has the responsibility of environmental
laws, regulations ,guidelines and standards.

308 Statutory Instrument (S1) 18 of 2011.

309 Statutory Instrument (S1)18 of 2011.
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administration”.31° Both principles and objectives are mutually reinforcing; in fact
they are used interchangeably in the preamble to UNCITRAL Model Law.3'The

principles include public interest transparency, accountability, among others.

4 4 1 Public interest

Protection of public interest requires that the public is secured from what is
injurious while promoting public good and welfare.3'? It is a constitutional
requirement” that the material resources of the nation are harnessed and
distributed as best as possible to serve the common good”.3%3It is further provided
that the” exploitation of human or natural resources in any form whatsoever for
reasons, other than the good of the community, shall be prevented.”* The
primary concern of the for-profit private sector is maximization of profit while the
primary objective of government is public welfare. The private sector represents
the interest of shareholders or owners, while the government represents the
public.3*® To secure public welfare the government will need to continually ensure
that public interest is the overriding consideration in any concessional project and
to that end, ensure that “adequate consultation with end-users and other
stakeholders prior to the initiation of an infrastructure project” ,3!€ is undertaken.
On the part of the concessionaires providing infrastructural services and facilities
in communities, they “need to be mindful of the consequences of their actions for
those communities and work, together with the public authorities, to avoid or
mitigate socially unacceptable outcomes”.3!” They will therefore have to
contribute  to strategies for communing and consulting with as well as

communicating to the generality of the public, customers, affected communities,

310 par [4] NPPP.

311 See the Preamble to the UNCITRAL Model Legislation on Privately Financed Projects.

312 This is how public interest is defined,in obiter,per Mukaila ,Justice of Nigerian Court of
Appeal in Total Nigeria PLC v Ajayi (2003) LPELR 6174(CA) 28 Par G-B.

313 516(b) of the Constitution.

34 S 17(2)(d).

315 Buxham and and Ortiz Protecting the Public Interest:The role of Long term Concession
Agreement for Providing Transportation Infrastructure (2007) 8.

316 Par [8] National Policy on Public Private Partnership.

817 Par [8].
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and corporate stakeholders, in order to garner understanding and acceptance of
the objectives of the public authorities and private parties.3!8

The ICRCA has no specific provision relating to public interest in concession
agreement in contrast to UNCITRAL model Law which provides for termination of
concession agreement “for compelling reason of public interest, subject to
payment of compensation to the concessionare”.?'°In fact, the ICRCA has a
provision to the effect that concession agreement made under the Act may not be
suspended or terminated.’®°lt is submitted that the UNCITRAL Model Law
provision is more in tune with the Constitution of Nigeria on this particular

issue.321

442 Transparency

Transparency is about being scrupulous and open to stand the weight of public
accountability and scrutiny. One distinction between private entity and the public
sector is that the latter is subject to strict rules of transparency such as the one
relating to information disclosure to the public as provided for in relevant
statutes.3?°The FRA for example emphasizes that the Federal Government shall
ensure that its fiscal and financial affairs are conducted in a transparent manner

that ensures full and timely disclosure and wide publication of all transactions

318 Par [8].

319 Provision 44(b) UNCITRAL Model Law.

320 S11 Infrastructure Concession Regulatory Commission Act.

321 See fn 128 and fn 129 above. See also S14(1)(b) of the constitution which provides that *
the security and welfare of the people shall be the primary purpose of government” and S
45(1) “Nothing in sections 37, 38, 39, 40 and 41 of this Constitution shall invalidate any law
that is reasonably justifiable in a democratic society in the interest of defence, public safety,
public order, public morality or public health.” The sections referred to in this section are
about fundamental rights to, privacy(s37),religion(s38),expression (s39), association (s40)
and movement (s41).Issues of public interest relating to the categories mentioned are
allowed as derogation from these rights to make relevant laws for the purpose of public
order, public safety and other mentioned categories. Therefore where a concessional law
or agreement provides for possible termination for compelling public interest for example for
reason of public safety, public defence, public health or public order, subject of course, to
compensation, it will be in tandem with this constitutional provision.

322 See for example the preamble to the Freedom of Information Act which describes the Law
as an Act to “provide for public access to public records and information” and protection of
personal privacy. The later category will apply to private persons as guaranteed by the right
to privacy in the constitution in S37 of the constitution.

58



and decisions involving public revenues and expenditures and their implications

for its finances.”323

The requirement of transparency in a PPP presents a peculiar challenge as it
involves two sectors operating within different parameters of transparency
working together in the use of public resources. For this reason the NPP provides
that “fiscal discipline and transparency must be safeguarded and the potential
public finance implications of sharing responsibilities for infrastructure with the
private sector fully understood.”3?* This applies at all stages of the relationship
starting from the processes involved in the award of concession ,hence the
requirement that the” awarding of infrastructure contracts or concessions will be
designed to guarantee procedural fairness, non-discrimination, and
transparency.”3?> Thought out the concession it is required that “public authorities
will take effective measures to ensure public and private sector integrity and
accountability and establish appropriate procedures to deter, detect, and penalize
corruption”.326 This is in view of the fact that the state has constitutional duty to
“abolish all corrupt practices and abuse of power”.3?” To that end, the NPPP
prohibits the private sector participants, their sub-contractors and representatives
from resorting to bribery and other irregular practices, gain control over assets to
gain an unfair advantage, or attempt to win favours in the course of their

infrastructure contract or operations.32®

One important aspect of transparency which does not enjoy mention in the
NPPP’s statement of principle on transparency is the statutory requirement for
information disclosure as provided for under Freedom of Information Act (FRA).
What looks like this quite important requirement is tucked away in  passing

328 S 48(1) Fiscal Responsibility Act. See also s16(d) which provides that all public
procurement must be done in a manner which is transparent and ensures accountability.

324 Par[8].
325 Par[8].
326 Par[8].
827 $515(5) of the Constitution.
%28 Par [8].
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reference under another principle it calls” Engaging with the Market” .The relevant
paragraph therein reads:

They (the public authorities) will disclose all project-relevant information, including
the condition of existing infrastructure, and the standards of performance they
require, together with proposed penalties for non-compliance as part of the
procurement process”. Given the context in which this is mentioned, it is obvious
that it provides for information disclosure to the private sector or the market
regarding to the concessional contract to be made.

The requirement of Freedom of Information Act goes beyond this highly limited
contractual remit providing that “Notwithstanding anything contained in any other
Act, law or regulation, the right of any person to access or request information,
whether or not contained in any written form, which is in the custody or
possession of any public official, agency or institution howsoever described, is
established”.3?° It is further provided that “where information is applied for under
this Act the public institution to which the application is made shall, subject to
sections 6, 7, and 8 of this Act, within 7 days after the application is received-(a)
make the information available to the applicant”.33This provision applies to what
the Act calls public institutions .A government agency such as Ministry of

Transport or NPA easily falls under this category.

In situation where a public service function is transferred to a private entity for
example in a concessional contract, what happens to the right of the public to
information? The answer is provided by the FOI. It defines public institution
obligated to provide information as any legislative, executive, judicial,
administrative or advisory body of the government, including boards, bureau,
committees or commissions of the State, and any subsidiary body of those bodies

including but not limited to committees and sub- committees which are supported

329 S 1(1) Freedom of Information Act.

330 S 4(a) Freedom of Information Act. Section 6 provides for extension of time to provide the
information, section 7 provides for issues relating to denial of information such as statement
to the effect that the requested document is not in existence ,section 8 provides for
limitation of fees the applicant is charged to the cost of duplication and transmission.
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in whole or in part by public fund or which expends public fund and private bodies

providing public services, performing public functions or utilizing public funds.33!

This includes, for emphasis, “private bodies providing public services, performing
public functions or utilizing public funds”. This would include a concessioned
public enterprise performing public functions or being paid wholly or partly from
public funds as provided under ICRCA to the effect that project proponent
investment may be repaid or recouped by government by “way of amortization
payment”,332 meaning by installment.333The NPPP does not address itself to this
particular aspect of FOI let alone providing more guidance on its application to
PPP.

443 Competition

The principle of competition deals essentially with the economic relationship of
players with one another and with their clients and customers in a concessioned
or privatized market environment for stalling monopoly of the market by any one

or group of players.®®** The NPP observes, “The benefits of private sector

381§ 30(3) See also sec 2(7) which provides:” Public institutions are all authorities whether
executive, legislative or judicial agencies, ministries, and extra-ministerial departments of
the government, together with all corporations established by law and all companies in
which government has a controlling interest, and private companies utilizing public funds,
providing public services or performing public functions”.

382 36 (3) ICRCA.

333 In interpretation of provisions relating to transparency in the United States of Amerca ’s
Freedom of Information Act, the US Courts have developed what is known as functional
equivalency jurisprudence which means where a private entity is performing a function
hitherto performed by a public sector authority, the public record law applies to that entity
.See the case of Friedman v Correction Corporation of America,310 SW3d 366(2009).In
this case Correction Corporation of America managing some America’s prison hitherto
managed by the government declined an information requested under transparency law.
The court held it was obliged to give the information for reason of functional equivalency.
See alo the case of Kimberly Kay Allen et al v John Day and Powers Mgt,LLC,213 S.W 3d
244(Tenn.Ct. App .2006) with similar holding .1t is submitted that this would apply in Nigeria
in view of clear provision of the Freedom of Information Act on the definition of public
institution.

33 The issue of competition has been central in the promotion of enhanced private sector
participation. This issue is being considered in new proposed laws regulating different
sectors. For example the National Transport Commission, proposed to be the new
economic regulator for ports ,gives the function of the Commission to include creating “an
economic regulatory framework in respect of the provision Commission. of transport
services and facilities which promotes and safeguards competition, fair and efficient market
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participation in infrastructure are increased by effective competition and by
ensuring that business activities are subject to appropriate commercial pressures,
dismantling unnecessary barriers to entry, and implementing and enforcing
adequate competition laws”.33® One significant constitutional implication of this is
that it embodies constitutional objective of ensuring that “the economic system is
not operated in such a manner as to permit the concentration of wealth or the
means of production and exchange in the hands of few individuals or of a
group”.3%® Hence procurement for concession must be done in a manner that

promotes competition.33’

444 Capacity development

This is presented to be about the authorities responsible for privately operated
infrastructure having the ability to manage the commercial processes involved in
concession and to partner on an equal basis with their private sector
counterparts.®3 For this purpose NPPP states that “training will be provided to
transfer relevant skills and understanding to those involved in projects, including
decision makers”.3%° Capacity is restricted to the commercial —know-how of
public officers managing the process and decision makers rather than targeting
the whole economy in terms of technology transfer and technical skills
acquisition in addition to business-know -how. The ICRCA, in contrast to the
provision in the model UNCITRAL Model law ,does not provide for capacity

development or spell out a contractual term relating to technology transfer and

conduct or, in the absence of a competitive market, which prevents the misuse of monopoly
or market power.” See Clause 5(1)(a)-(e)National Transport Commission Bill.

335 Par [8].Contrary to the impression given in this part ,Nigeria has no stand-alone
competition law as yet. Relevant Competition Bill is yet to pass.

33  16(2) (c) Constitution.

337 See S16(f) Public Procurement Act.

3% Par[8].

339 See S4 National Office for Technology Acquisition (NOTAP) Act Cap62 LFN which provides
for the functions of NOTAP to include ensuring efficient technology transfer in the Nigeria
economy.
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training.®*° The position of UNCITRAL Model Law appears to be more in tune
with Nigerian technology transfer Law.34!

5 Types and forms of concession

The use of concession as a mode of private participation comes in different types
and takes different forms .Types of concession include natural resource/
extractive concessions, which is about exploitation of raw materials such as oll,
rubber, gold, silver, diamonds, iron, coal, tin, timber, fishing, game, and so
on,3*?service concession and works concession. In the extractive type of
concession, a state grants concessions as an exclusive right to explore, develop,
sell or export natural resources or minerals extracted from a specified area for a
stipulated period of time and covering defined areas.®*3 For the purpose of this

thesis, works concession and service concession will discussed.

Similarly concession takes different forms. These include Build- Operate- and-
Transfer (BOT), Design- Build —Operate- and Transfer (DBOT) Lease- Operate-
and Transfer (LOT),among others.34

51 Service and works concession
Where a concession aims at transferring a public function such as in respect of a

port or harbour, water and electricity supply, to a private investor which entails the
transfer of operation of activities formerly carried out by a government authority, it
may be of the variety of service concession or works/infrastructure concession.34°
Distinction is normally made between service concession and works concession.
Service concession is one in which the object is essentially one of provision of

service by a private sector service provider. Works concession is one in which the

340 See Provision 48(b) which provides for contractual term between the contracting authority
and concessionare on” transfer of technology relating to the facility” and 48(d) for training of
personnel.

341 See S18(2) of the Constitution which requires the government to “promote science and
technology”.

%42 Christopher “Concession” 3;see also Guldberg “Concessions: A Problem of International
Economic Law” 15 Nordisk Tidsskrift Int'l Ret 47 (1944) 59.

%43 Christopher’Concessions’6.

344 Ibid

345 Christopher’Concession”10.
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object is essentially one involving construction or rehabilitation project. Practically
in either case the works concession also involves service component and service
concession could also involve element of works.3#¢The implication is that there
could exist a grey area between the two, which requires criteria for distinction in

case of mixture of service with works or works with service.

The criteria that has been adopted in some jurisdictions is that where there is a
mixture, the type more important from economic point of view is used to
characterise the typology of the contract so that where the works is economically
weightier ,it is a work concession and vice versa.34’Also relevant in this is the
criteria used for distinguishing contract of service from contract of sale (of goods)
in common law known as the principle of substantiality which is based on “what is
substantial and what is incidental’.>*¥While the ICRCA does not make this
distinction, one thing that is clear enough is that it dwells more on concession of

works, in fact mostly those that are of infrastructural status.

The ICRCA refers often to “financing, construction or operation of
infrastructure™*® and speaks to concession in terms of “construction including
financing of any infrastructure, facility and the operation thereof and shall include
the supply of any equipment and machinery for any infrastructure and the
provision of any services”,3*° as earlier pointed out. By this provision the ICRCA
thereby recognizes infrastructural or facility construction as the de jure object of

concession while supply of goods and services involved in the process as being

346 Georgette and Adam “Public Works Concession: Delimitation from other Contracts” 2012 2
Juridical Tribune 194 206.

347 See for example Article 12 of the Spanish Law of Public Sector Contracts which provides
that where a contract includes provision of services based on one or the other type of
contract, including the specific elements of public services or public works concession,
respectively, the contractual provisions to be considered, based on certain criteria, are
those most important from the economic viewpoint.

348 Where a contract of service and contract of sale of goods are mixed for example as in a
contract where a person is contracted to buy and fix a curtain in which case supplying a
curtain is goods and fixing it is service. To determine if this is a contract of service or
contract of sale of goods, courts have applied substantiality principle whereby the one that
is substantial is used to determine if it is one or the other. If service is substantial and
supply of the goods is only incidental, then it is a contract of service.

349 See S 1(1).

350 S 36.
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merely incidental or automatically included irrespective of the economic value of
the work concession relative to the value of goods used or the service rendered.
It provides no basis for any distinction between the duo of works concession and
service concession, though its typification clearly shows that it dwells on works
Works concession “shall include supply of goods” and provision of services.
While this helps in establishing the distinctive character of works concession, it
means the ICRCA has no provision for a type of concession which is essentially
that of service by character. NIIM criticizes NPPP for concentrating mainly on
concession at the expense of other PPP but it needs reiterating that this is a
result of the fact that ICRCA pursuant to which NPPP is made dwells more on
concession.®*1t dwells not only more on concession in general but essentially on
a particular type of concession namely works concession. That means,
concession under ICRCA is more about procurement of works. This implies that
when there is a concession in Nigeria on what UNCLOS calls “harbour
works”,3%?it is a works concession which includes service aspect. Under the PPA,
there is distinction made between services and works and the basis for distinction

is also provided for.

While charactering services as being other than goods, works and
construction,®3 the Act defines works as all works associated with the
construction, reconstruction, demolition, repair or renovation of a building,
structure or works, such as site preparation, excavation, erection, building,
installation of equipment or materials, decoration and finishing, as well as
services incidental to construction such as drilling, mapping, satellite
photography, seismic investigation and similar services provided pursuant to the
procurement of contract, where the value of those services does not exceed that

of the construction itself.3%*

351 Par [5.4] National Integrated Infrastructure Master Plan.
352 See Art 11 UNCLOS.

383 S61.

354 S61.
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The above provision combines the approach of substantiality by referring to
“services incidental to construction” with the approach of economic weight with
the proviso “where the value of those services does not exceed that of
construction itself”. This distinction means that for works concession as
envisaged under the ICRCA to be qualified as such for procurement under the
PPA, the services component must be incidental to the works component as long
as the value of services is not higher than that of the construction works .Under
the ICRCA the service component is declared incidental to the work or
construction component without reference to the relative economic value of each.
In a situation where the value of service component is higher, the PPA would

treat it as service contract for the purpose of procurement.

In a massive Greenfield concession, where the concessionaire undertakes new
concession, possibility of works being of higher value is quite high. In a
Brownfield concession, where the public sector entity conveys to the private firm
the right to provide services directly or indirectly to the public through the use of
an existing infrastructure asset, the value of the works may have to be calculated
based on renovation to be done on the asset. Where there is little renovation to

be done, there is possibility of a lower value.

52 Forms of concession

The form used in concession is about the ownership status of the object of
concession namely the infrastructural facility. The different forms discussed below
depend on the ownership structure between the concessionaire and the public
authority and the point at which the facility is returned or transferred to the public
authority. The ICRCA does not provide for the different forms. The NPPP merely
mentions BOT without expansiating on it.%%® Ditto for the Regulations on
Procurement of Goods and Services which merely mentions Build- Operate-
Transfer (BOT) and Build- Own-Operate-Transfer in the context of being methods

of procuring for works contracts without also expansiating on the duo.3°¢The duo-

3% See for example Par 7 National Policy on Public Private Partnerships.
3% S 4 Regulations on Goods and Works Procurement Statutory Instrument 45 of 2007.
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B-O-T, B-O-O-T-will be discussed together with Rehabilitate — Operate —Transfer
(R-O-T), Build-Transfer-Operate (B-T-O), Build-Lease-Transfer. All these forms

are used in ports operations around the world.3’

521 Build-Operate-and Transfer (BOT)

This is the form of concession used for Greenfield concession in Nigerian ports.

Perhaps the most popularly used form of works concession, the Build-Operate-
Transfer-Model (BOT), is one under which a long term relationship between the
State and the investor is established wherein the legal title to the infrastructure,

belonged to and remains with the public authority .

Under the BOT Model, the private entity would build the infrastructure or facility,
operate it for a determined period and at the end of the concession, transfer the
assets and facilities to the Public authority.3%® This means, after construction, the
right to operate it commercially, for a stipulated period of time, at the end of which
the facility is transferred to the public authority.3%° Either the public or a private
entity identifies a need to develop a public infrastructure project. The public
authority grants a concession to a private company to build or modernize the
infrastructure at the private entity expense to entitle the private entity to operate
the infrastructure for a fixed period of time usually between between 15 to 30
years.3%0 The notion is that the private partner will also provide some, or all, of the
financing for the facility, so the length of the concession is made sufficient to
enable the private partner to recoup and gain a reasonable return on its
investment through user charges. In the course of the concession, the holder is
allowed to charge the users of the facility appropriate tolls and tarrifs,36! subject
usually to the appropriate regulatory regime. This revenue accruing to the private
entity is considered a means to recover the investor's costs and to generate a

profit over the lifetime of the concession .At the end of the contract, the public

857 United Nations Commission on Trade and Development Review of Maritime Transport
(2013) 92.

358 Charles et al Port Policy 155.

359 UNCITRAL Guide to Privately Financed Projects 5.

360 Christopher “Concession”10 .

361 Christopher “Concession”10-11.
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authority may extend the operation contract to the same operator or have it up for
bid.362The BOT form is considered most appropriate in cases where the public
nature of the project would not allow the private entity to become proprietor so
that ownership rights remain with the public authority. Where there is a contract to
design the building, it is called Design- Build-Operate- Transfer, with same
characteristics with a BOT.

522 Rehabilitate-Operate-Transfer(R-O-T)

In a ROT, the private entity would have an existing asset transferred to him,
which would be operated by the private entity and then transferred back to the
public authorities after an agreed period of term.3®3|t is also called Lease-
Operate- Transfer (LOT).2%4This entails that the private entity enhances the value
and possibly modernizes the facilities, operate them efficiently and transfer same
to the public authority. This is normally used in a Brownfield Concession. At the
end of the concession period, the public parther can assume operating
responsibility for the rehabilitated facility, transfer the operations to the original

operator, or award a new concession to a new private partner.

523 Build-Own-Operate- Transfer (B-O-O-T)

Where a (BOOT) arrangement is used, the private entity is granted the
ownership of the public facility until the end of the arrangement, then transfers
that ownership to the public authority.®%° In other words the legal title, acquired by
the private entity, remains with it as long as the concession lasts. The private
entity owns the facility and its assets until it is finally transferred to the public
authority.3%¢ Thus, risks and responsibilities related to property ownership are

allocated to the private sector entity during the pendency of the concession. That

362 Geography of Transport System.

363 UNCTAD 1995.

364 Charles et al Port Policy.

365 Charles, ljeoma and Kingsley The Policy Trajectory of Nigeria Transportation; Port Policy
and Administration (2011)126.

366 UNCITRAL Guide on Privately Financed Infrastructure Project 6.
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means in legal terms, after the expiry of the concession, the property rights will be
transferred to the public authority.367

524 Build-Lease-Transfer (B-L-T)

Build-Lease-Transfer —Model (BLT) differs from BOT projects in that the investor
builds a complete project, sells it to the government and leases it back for the
lifetime of the concession. The private partner builds a facility to standard
specifications and transfers the facility by sale to a public authority. It applies for
lease of the facility from the public authority for a specified time period under a
concession contract with the public body, and then transfers the facility to the

public body at the end of the specified period of time.368

525 Build —Transfer- Operate (B-T-O)

In this form, the private entity constructs the facility and immediately transfers
ownership to the public authority.3®® The infrastructure may be put up on a
privately acquired piece of land and then have the legal title transferred to the
public authority. In other words, the facility becomes the property of the public
authority immediately upon the completion of concession, the concessionaire
being given the right to operate the facility for a fixed period of time.®’°The BTO
model is similar to the BOT model except that the transfer to the public authority
is done at the time that construction is completed, rather than at the end of the

concession term.

6 Nature and features of concession

In the statutory definition of concession,3’! it is characterised as a contractual
arrangement which means ,as earlier stated ,it is essentially a contract .The
contract involves a project proponent or contractor. A Project Proponent is a

person or body corporate who has contractual responsibilities for the project and

367 Christopher “Concession” 11.

368 UNCITRAL Guide on Publicly Financed Infrastructure Project 5.

369 See fn 197 above.

870 L UNCITRAL Guide on Privately Financed Infrastructure Project 5.
871 See S36 Infrastructure Concession Regulatory Commission Act.
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who has adequate financial base to implement the said project in form of equity
and commitments from reputable financial institutions to provide, upon award,
sufficient credit lines to cover the total estimated cost of the project. 3’°The project
proponent is the main private contracting party who bears the responsibility for
financing the project and has the backing and confidence of financiers in the
banking and equity sector to bankroll the cost of the project. The project
proponent may not necessarily be the contractor. The Contractor is a person or
corporate body who may or may not be a project proponent who enters into a
contract or has been granted a concession by any Federal Government agency
or body and undertakes to construct an infrastructural facility or supply any
equipment for any such infrastructural facility.3"3

The relationship between the two —project proponent and contractor-will be put in
better context while explaining the features of concession. The project proponent
or contractor undertakes to carry out construction to actualize the project. The
contractor put in place works of construction which means” any form of
engineering work whether civil, structural, mechanical or electrical and includes
rehabilitation, improvement, expansion, alteration and related works and
activities, supply and installation of equipment or materials”.3"#The implication of
this, as earlier stated, is that construction also includes supply and services that
help to actualize the concession as provided in the definition of concession to the
effect that concession shall “include the supply of any equipment and machinery
for any infrastructure and the provision of any services”. Thus concession as
envisaged by the ICRC combines the design, construction (or rehabilitation) of
public infrastructure with its maintenance and the delivery of the service directly

to the user. To further put this point in perspective, the ICRC Act provides:

As from the commencement of this Act, any Federal Government Ministry,
Agency, Corporation or body involved in the financing, construction, operation or
maintenance of infrastructure, by whatever name called, may enter into a contract

with or grant concession to any duly pre-qualified project proponent in the private

872 S36.
83 S 36.
814 S 36.
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sector for the financing, construction, operation or maintenance of any
infrastructure that is financially viable or any development facility of the Federal

Government in accordance with the provisions of this Act.37®

A combined reading of this section and statutory definition of concession
contractor and project proponent explains, largely, the nature of concession as
envisaged under the ICRCA that could be explained in terms of at least three
elements or features contained in those two provisions. The three elements or
features are: Public Authority and Private Sector as Contracting Parties, the
Object of Concession, Project Financing all of which must be in compliance with
the provisions of the ICRCA.

61 Features of concession

612 Public and private parties
Neither a public —public contractual arrangement nor a private-private contractual

can be a concession, according to the provisions of ICRCA. The granting party
must be from the public sector, the grantee must be from the private sector. It is
important to be a able to identify what constitutes public sector and what amounts
to private sector. The ICRCA characterizes the concession granting party as
Government ministry, agency, corporation or body. In general terms, the public
sector comprises of governments as well as publicly controlled or publicly funded
agencies, corporations enterprises, and other entities that deliver public
programmes, services and goods. It is, however, not always clear whether any
particular organization should be included under that category and to also know
which level of government is contemplated under a particular law like the ICRCA.
Thus, it is necessary to identify specific criteria to help define the boundaries and

distinctions between the public and the private.

75 S1(1).
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613 The boundary between public and private

6131 Public sector
The ICRCA frequently refers to “Federal Government Ministry, Agency,

Corporation or body”.3"6The Act neither defines these terms nor does it list the
specific agency, corporation or body .In contrast, the Public Enterprises
(Privatisation and Commercialisation) Act provides a definition of what it means
by Public Enterprise -even if imperfect-and more importantly, it provides a list of
Public Enterprises that it seeks to privatize or commercialise. It describes Public
enterprise as any “corporation, board, company or parastatal established by or
under any enactment in the Government of the Federation, a Ministry or Extra-
ministerial Department or agency has ownership ,or equity interest and includes
a partnership, joint venture, or any other form of business arrangement or
organization”.3’” Similarly, the Fiscal Responsibility Act provides a list of
government bodies it covers. The Public Procurement Act also defines what
constitutes a (public) procuring entity as any public body engaged in procurement
and includes a Ministry, Extra-ministerial office, government agency, parastatal
and corporation”,2’® which provides a little improvement on the ICRCA approach .

While many of these definitions and listings assist in defining the boundaries of
public as distinct from the private sector, they do not go the whole hug when it
comes to concession as a whole. For instance, the PPA, as important as it is to
the whole concession process, deals with the procurement aspect of concession.
The PPA says that an entity “which derives 35% of the funds appropriated or
proposed to be appropriated for any type of procurement” shall be bound by the
PPA. This refers only to the fund to be spent and not the public or private status
of the entity itself. The definition in PEA, in fact, illustrates how the line between
public and private sector could be blurred. While the listing of the enterprises is a

straightforward matter and clearly stipulates what constitutes public enterprise

376 See for example ss 1(1),2(1),2(3),3, 4(1),5(b),7(3), 10,12,3.The common thread in all these
sections is the phrase: “Federal Government Ministry, Agency, Corporation or body.”

877 S 33 Public Enterprise(Privatisation and Commercialisation)Act.

378 S 60 Public Procurement Act.
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envisaged in the Act the percentage of equity shares allotted to the private sector,
members of the public .Three examples illustrate this point. In the First Schedule
to the PEA, three public enterprises were listed under Transport and Aviation
Companies to wit: Federal Airport Authority of Nigeria, Niger dock Limited and
Nigeria Airways Ltd. In each of these public enterprise, the federal government’s
share is fourty percent (40%), strategic (private) investor has fourty percent (40%)
and members of the public are given the remaining twenty percent (20%).In this
arrangement, who has the greatest control of the enterprise? While the 60% goes
to the private sector (strategic investor and members of the public), the single
highest shareholders are the strategic private investor and the federal

government. Between the duo, who has control of the enterprise?

The PEA provides: “A privatised enterprise which requires participation by
strategic investors may be managed by the strategic investors as from the
effective date of the privatisation on such terms and conditions as may be agreed
upon”.®"°A subsidiary legislation was passed which allows the strategic investor
to be given up to 51% in any of the enterprises slated for partial privatization in
the First Schedule, perhaps to make it easier to determine the level of control in
the enterprise including between the public and private sector. The percentage of
shareholding is useful in law and practice to characterize a company for many
purposes including determining the control and management and whether an
enterprise is a foreign company. For example for the purpose of fiscal discipline
as provided for in FRA “Government Owned Company” means a statutory
corporation, Government agency and a company in which Government has
controlling interest”.38 Whether or not the Acts referred to above succeeded in
clearly establishing the boundary between public and private sector, they
provided criteria for making the distinction. A particular criteria for such distinction
is not provided in ICRA. The question could be asked, for example: can an

enterprise with 40% Federal Government equity share enter into concession as a

879 S 4 Public Enterprise (Privatization and Commercialization) Act.
380 556 Fiscal Responsibility Act.
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“Federal Government Ministry, Agency, Corporation or body”?. It is submitted that

for the purpose of concession, the law needs to be made clear on this.

6132 Project proponent and contractor
The private party in the concession is described variously as project proponent

and contractor in the ICRCA. According to the Act, a Project Proponent is “any
person or body corporate who has contractual responsibilities for the project and
who has adequate financial base to implement the said project consisting of
equity and firm commitments from reputable financial institutions to provide, upon

award, sufficient credit lines to cover the total estimated cost of the project”.38!

The above indicates that the distinctive characteristic of the project proponent is
her ability to secure financing as a basis for assuming contractual responsibility
for the concession project. This is in sync with the ICRCA which requires that in
“entering into any contract or granting any concession under section 1 of this Act,
the Federal Government Ministry, Agency, Corporation or body shall ensure that
the project proponent possesses the financial capacity, relevant expertise and
experience in undertaking  such infrastructure  development  or
maintenance”.3®2Put in context, the project proponent must have financial

capacity or adequate financial base.

A Contractor is described as “any person or body corporate who may or may not
be a project proponent who enters into a contract or has been granted a
concession by any Federal Government Ministry, agency, corporation or body
and undertakes to construct any infrastructure or facility or supply any equipment
for any infrastructure or facility under this Act.”383This means a natural person or
juristic corporate person who enters into concession contract for the construction
of an infrastructural project. This is an aspect of the definition. This aspect
correlates with the definition of concessionaire under the UNCITRAL Model Law

to the effect that “a concessionaire is a ‘person that carries out an infrastructure

881 S 36 Infrastructure Concession Regulatory Commission Act.
382 S 1(3)Infrastructure Concession Regulatory Commission Act.
883 S 36 Infrastructure Concession Regulatory Commission Act.
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project under a concession contract entered into with a contracting authority.”
384This is the meeting point where the project proponent may double as the
contractor. Another aspect of the statutory definition characterizes the contractor
as one who supplies “any equipment for any infrastructure or facility under this
act’ which may accommodate ordinary suppliers for a concession project with a

separate non-concessional contract.

It might be argued that another reason for the use of the word ‘contractor” is to
allow for other kinds of PPP to be carried out under the Act. However, the general
tenor of the Act is concession unlike the NPPP, which places emphasis on
concession but refers to other kinds of PPP.38 |Incidentally, the ICRCA uses
project proponent as being synonymous to concessionaire more frequently than
the word contractor (which appears together with the word project proponent in
section 5(a)(b) and 7(1) of the Act). One instance in which it appears as a stand-
alone word is where it is stated that “every contractor to whom any concession
has been granted under this Act,”3% a description which denotes that not all
contractors might have been given concession. It would have aided clarity
particularly in terms of designation of the main private party in a concession if the
ICRCA had stuck to one terminology like the UNCITRAL sticks to the word

concessionaire .Other words like contractor may thus be used in another context.

The concessionaire, as stated in the definitions of project proponent and
contractor, may be either a natural person or corporate body. Where it is a
corporate body, it would be registered as such under the Company and Allied
Matters Act (CAMA).387As earlier stated, where the concessionaire is a foreigner,
it is generally mandatory to register a company under CAMA before carrying on
business in Nigeria. For this purpose, international companies usually set up local

businesses as Special Purpose Vehicles to transact concessional transactions.

384 Provision 2(d)UNCITRAL Model Legislative Provisions on Privately Financed Infrastructure
Projects 2004.

385 The name of the Act says it all: Infrastructure Concession Regulatory Commission Act.

%86 S 13 Infrastructure Concession Regulatory Commission Act.

387 Company and Allied Matters Act Cap 21 LFN.
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The concessionaire may also be a consortium in which case it must furnish
evidence from the time of biding that "all its members shall be bound jointly and
severally under the contract and the withdrawal of any member of the consortium
before or during the implementation of the project may be a ground for review or

possible cancellation of the contract.”38

6 2 Object of concession

It is provided that a government body “involved in the financing, construction,
operation or maintenance of infrastructure” may enter into concession” for the
financing, construction, operation or maintenance of any infrastructure”. This
clearly indicates that the object of the concession is essentially infrastructure
which is described as developmental projects.3® It also indicates that the
government body had been involved in the financing, construction, operation or
maintenance of infrastructures before entering into concession with the private
entity in respect of “any infrastructure.” The government body must be one with
sectoral responsibility of financing, construction or operation of its sectoral
infrastructures and may grant concession in respect of any infrastructure under its
remit. This point is captured more poignantly in the definition of infrastructure in
ICRCA. It says infrastructure

includes development projects which, before the commencement of this Act,
were financed, constructed, operated or maintained by the Government and
which, after the commencement of this Act, may be wholly or partly implemented
by the private sector under an agreement pursuant to this Act including power
plants, highways, seaports, airports, canals, dams, hydroelectric power projects,
water supply, irrigation, telecommunications, railways, interstate transport
systems, land reclamation projects, environmental remediation and clean-up
projects, industrial estates or township development, housing, government
buildings, tourism development projects, trade fair complexes, warehouses, solid
wastes management, satellte and ground receiving stations, information

technology networks and database infrastructure, education and health facilities,

388 S 4(3) Infrastructure Concession Regulatory Commission Act.
389 See fn 208 above.

76



sewerage, drainage, dredging, and other infrastructure and development projects

as may be approved, from time to time, by the Federal Executive Council.’3®®

One important issue relating to the object of concession is the ownership
status.®® One character of concession is that ownership of the facility or
infrastructure normally remains in the hands of the public authority. The ICRCA
does not provide any where that the ownership of the infrastructure is transferred
to the concessionaire yet it is not clear on the possessory status of the facilities. A
combined and contextual reading of its provisions-including the part defining
infrastructure above cited- does not imply ownership of the concessioned facility
by the concessionaire while at the same time clear provisions are not made on
the ownership rights of the public on the concessioned facilities .32 The Act is not
explicit about this. In other words there is no explicit provision on the ownership

status of the concessioned facility, which-it is submitted-should not be the case.

63 Financing

One important element is “financing”, a word that frequently appears together
with construction, operation and maintenance in ICRCA including in Section 1(1).
Concession is a contract with “the private sector for the financing”% and
construction or maintenance of a project. A typical concession shifts the whole or
part of financing and financial risks to the private sector. The financing and
construction or maintenance of a concession project may be” wholly or partly
implemented by the private sector”, as the Act puts it.3% In general, a concession

may be fully financed by the private sector which recoups its investment through

390 S 36 Infrastructure Concession Regulatory Commission Act. The UNCITRAL Model
Legislative Provisions on Privately Financed Infrastructure Projects defines infrastructure as
‘physical facilities and systems that directly or indirectly provide services to the general
public. “See Model Provision 2.

391 In Somade v Jaiyesinmi (2006) LPELR-11866(CA) par A-C ownership, in general legal
terms, is explained thus:” "Ownership generally connotes the totality of or the bundle of the
rights of the owner over and above every other person on a thing. It connotes a complete
and total right over property. As Tobi, JSC pointed out in Fagunwa V. Adibi (2004) 17
NWLR (pt 903) 544 @ 568 -" The property begins with the owner and also ends with him.
Unless he transfers his ownership of the property to a third party he remains the allodia
owner". Per Augie Justice. Court of Appeal

392 See for example s1(1).

393 S 1(1) Infrastructure Concession Regulatory Commission Act.

3% See fn 187 above. Definition of Infrastructure.
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user charges.3% It may also be financed partly by the private sector and partly by
the public authorities.®®® In either case, the ICRCA provides that the
concessionaire “may, subject to the provisions of the concession contract,
recover his investments.”®” The investment is recovered through user charges as

well as payment by government where agreed.

The proviso “subject to the provision of the concession” contract would refer to
such conditions that may be stipulated in the concession agreement such as the
one for performance parameters whereby if the concessionaire falls below the
standards set for performance, it may affect if and how much he is paid by the
public authority for example where there is an agreement for payment by
government. The concessionaire also pays to the government at intervals
charges or royalty for the grant of the concession. The Act provides: “Any
contractor to whom any concession has been granted under this Act shall make
payment to the Federal Government, of such sum and at such intervals, from the
proceeds realized from the implementation of the concession as may be provided
in the concession-contract or agreement”.3% For the purpose of payments. “there
shall be a Special Concession Account into which shall be credited money
accruing to the government and from which shall be defrayed monies to be paid

in respect of the concession scheme.”3%°

7 Process and procedures
Relevant law from the beginning to the end must govern the conduct of
Concession. The concession process moves in stages from project identification

stage to the maturity stage.

3% |smail Globalization and New International Public Works Agreements in Developing
Countries (2011) 39

3% |bid.
397 S 7(1) Infrastructure Concession Regulatory Commission Act.
398 S 7(4).

399 S 9 Infrastructure Concession Regulatory Commission Act.
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71 Commencement stage

The ICRCA requires all Federal Government Ministry, Agency, Corporation or
body “to prioritize its infrastructure projects” adding that “such priority projects
may be qualified for concession” under the Act.?! This requires the relevant
government body to identify its need and develop its priorities around it. It will
have to carry out “a systematic appraisal of technical solutions to the identified
need”.*920On the basis of this, the government body determines whether PPP is
the most appropriate means of dealing with the infrastructure priority and if such

infrastructure is qualified for concession.*%2

The economic, social and environmental costs of the project it identifies to meet
the needs, are analyzed to arrive at a decision as to whether go for concession.
This is in line with the NPPP which provides that “decisions will be made on merit
and all proposals subjected to thorough economic and financial cost benefit
analysis”.*%* The project is also tested based on value for money and affordability
parameters.?%® Financial analysis is carried and is fed into the plan to test if the
project is financially feasible.*°® The plan for the project must be supported by
budget within the National Development Plan and should, subsequently, be
consistent with the Medium Term Expenditure Framework.4%” With this in place,

400 S 2(1).

401 S 12(2).

402 Par [9] National Policy on Public Private Partnership.

403 See s 18(f) which empowers the government body to determine the procurement method to
because for meeting the identified need.

404 Par [3] National Policy on Public Private Partnership.

405 |f the value for money requirement is not passed it will fail and important economic
objective. It will also fail to pass through at the procurement level. See 16(1)(b) Public
Procurement Act.

406 See Par 9 and s 18© Public Procurement Act.

407 See S 18(2) Fiscal Responsibility Act; see also Par 9 of National Policy on Public Private
Partnership. The NPPP does not define Outline Business Case(OBC) but provides for its
contents in the Supplementary Notes. In general an OBC is a document which sets out the
preliminary analysis of a proposed project citing information to arrive at an informed
decision regarding the adoption of the project, stating the possible outcomes in terms of
anticipated benefits and potential risks. See www.felp.ac.uk/taxonomy/term/62 (assessed
8-10-2016).The contents of OBC as listed in the NPPP is :A description of the policy
context and business need; cost benefit analysis including non-quantifiable costs and
benefits; an evaluation of the options for meeting the project objectives; identification of the
preferred procurement route based on value for money and the feasibility or desirability of
using PPP;analysis of the project risks and mitigation measures;-description of the
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the Outline Business Case (OBC) is approved.*®® Where the concession is within
the prior review threshold set by the BPP, “%°the project will require a “Certificate
of No Objection’ to be issued by the BPP before it can proceed to the
procurement stage.*!® The ICRC is required to publish in the Federal Gazette and
at least two newspapers the list of projects eligible for concession,*!'though there
is no provision in the Act requiring the government body to submit the list of its
“priority project” to the ICRC. It is also not clear in the Act at which stage of
commencement this should be done. The NPPP does not even make reference
to this requirement at all. The purpose of this publication requirement is also not
stated, albeit it is certain from the context that this particular requirement for

publication is not about soliciting a bid.

7 2 Bidding and award
Where a specially created structure does not exist within the government body to

carry out the pre-project identification and analysis required in the
commencement stage, it is a statutory requirement that such must be put in place
for the purpose of procurement under the PPA.*2In terms of ICRCA, the
government body is required to publish invitation for bid in at least two
newspapers having wide circulation and vide other means of communication or

circulation based on open competitive bidding.#*]In terms of PPA, open

proposed risk allocation and contract terms; affordability analysis, including a cash flow
model of estimated costs and returns for a PPP contractor and consequent annual
payments to or by the authority;- sensitivity analysis to the key input variables. See Par
3.1 National Policy on Public Private Partnership; Supplementary Notes on Procurement

408 Par [9] National Policy on Public Private Partnership.

409 S16(1)(a) Public Procurement Act.

410 S 6(1).Public Procurement Act. A "Certificate of No Objection” means the document
evidencing and authenticating that due process and .the letters of this Act have been
followed in the conduct of a procurement proceeding and allowing for the procuring entity to
enter into contract or effect payments to contractors or suppliers from the treasury” See
S60 Public Procurement Act.

411 S2(4) Infrastructure Concession Regulatory Commission Act.

412 See s 18(g) which requires that a Procurement Planning Committee carries out cost,
budgetary and other planning related to procurement. The PPA requires each government
body to establish Tender Board which is responsible for the award of procurements of
goods, services .S21(1) and s22(3).The ICRCA does not require government bodies to
create a specialized structure for concession. However, some government agencies have
established PPP units in their structure to be in charge of PPPs including concessions.

413 See S4(1)Infrastructure Concession Act. See also s 25(2)(1) Public Procurement Act which
,in addition, prescribes that the bid be also published in at least one international
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competitive bidding “means the offer of prices by individuals or firms competing
for a contract, privilege or right to supply specified goods, works,
construction.”***Where only one contractor submits a bid after advertisement or
only one meets the prequalification requirement, the government body may enter
into direct negotiation with such contractor without competitive bidding.*'°In either
case, “the concession contract shall be awarded to the bidder who, having
satisfied the pre-qualification criteria, submits the most technically and

economically comprehensive bid.”416

As per the provision of ICRCA, the government body shall “ensure that the
project proponent possesses the financial capacity, relevant expertise and
experience in undertaking  such infrastructure  development  or
maintenance”’Prior into entering into any concession contract, the government
body shall obtain the approval of the Federal (Government) Executive
Council.**8In terms of the PPA, the government body must “obtain the approval of
the approving authority before making an award”°of a procurement. The

“

approving authority is “ the person charged with overall responsibility for the
functioning of a ministry, extra-ministerial department or corporation.#?°"This can
be reconciled with the provision of ICRCA in that the approval of the approving
authority as conceived under the PPA would be needed as well as the approval
of the Federal Executive Council for the purpose of a concession. The award is

finally made after the approval of the Full Business Case by the Federal

publication where international bidding is required. It alo provides the bid be published in
any official website of the government body and the BPP’s website and procurement
journal. This may accommodate “other means of circulation “provided for in ICRCA. See
also s19(a) Public Procurement Act.

414 S 60 Public Procurement Act.

415 S 5(1)(2)Infrastructure Concession Regulatory Commission Act.

416 S 4(2)Infrastructure Concession Regulatory Commission Act.

417 S 2(3) Infrastructure Concession Regulatory Commission Act.

418 S 2(2)Infrastructure Commission Regulatory Commission Act.

419 S 19(d) Public Procurement Act. This would mean that the Tender Board, in line with
section 17 of PPA, may clear a procurement for award but the final approval lies with the
“approving authority”

420 S 60 Public Procurement Act. The person with overall responsibility would likely be a
minister responsible for that particular ministry or government body .For instance, in the
case of ports, this would be the Minister of Transport.
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Executive Council.*?! Thereafter, a concession agreement is signed between the
government body and concessionaire, which the ICRC is required by law to take

custody of.4??

7 3 Implementation and maturity stage

Before starting the concession project, the concessionaire is required to
‘undertake an appropriate insurance policy with an insurance company approved
by the National Insurance Commission.”#23While the risks to be insured against

are not provided in the Act, possible risks would be in respect of the concession

property.

The concessionaire has a duty to undertake the maintenance and repairs of the
infrastructure or facility during the subsistence of the contract.*?*In terms of the
ICRCA, the government body shall supervise the concession granted under the
Act.*?> This would involve “monitoring of design and construction, and
subsequently, operation and maintenance to ensure compliance with the required
service standards.”?® To that end, the ICRC together with the concessioning
government body may enter upon the concession premises to inspect any land or
asset related to the concession.*?’” The supervisory oversight also involves
monitoring of payments made to the government by concessionaire and vice
versa.*?® For this purpose, the project cost shall be duly authenticated by the
relevant Ministry or government Department as well as relevant qualified

professionals for the purpose of determining correctly the amount to be

421 See par 9(11) National Policy on Public Private Partnership. The NPPP does not define a
Final Business Case.In general it is used to explain the fact that a project is unequivocally
affordable and makes a case for putting in place project management structure for
successful project development that offers optimum value for money.

See www.sci.scot.nhs.uk/PDES/Manuals/BC_Guide 4.pdf (assessed 8-19-2016).

22 S 20(a).
23 S 7(a).
24 3 7(b).

425 S 12 Infrastructure Concession Regulatory Commission Act.
426 Par 9 (111) National Policy on Public Private Partnership.
427 S 10 Infrastructure Concession Regulatory Commission Act.
428 Par 9(111) National Policy on Public Private Partnership.
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paid.*?®When the concession term comes to an end, the government body would
inspect the premises. Unless the contract is renewed for the concession area, the

assets would be handed over to the government body.*3°

8 Concession agreement

The concession agreement or contract is the mutually binding agreement
between the contracting authority (the government body) and the concessionaire
that sets forth the terms and conditions for the execution and implementation of
the concession.**! Concession Law usually contains prescribed terms that shall
be included in a concession agreement between the public authority and
concessionare. The ICRCA does not contain prescribed concessional terms nor
does it require the formulation of a model concession agreement by the ICRC or
a government body entering into a concession agreement. An important part of
the concession agreement is statement of rights and duties of parties. The Act
has a few provisions which may be used in framing the rights and duties of
parties. For example, it says that “every contractor to whom any concession has
been granted under this Act shall have a right of way or easement in respect of
any land or property near to or bordering the project site or facility as may be
reasonably necessary for the proper implementation of the project under this
Act”.*3? This could be used to phrase clauses regarding easement with further
details in the spirit of freedom of contract. It would seem the Act's approach is
that of freedom of contract whereby parties can agree on terms so long as they

are “in accordance with the provisions of this Act.”433

A concession agreement, for instance, cannot oust the right of public authority to

[

monitor its activities as required under the Act.*** However, the proviso “in

accordance with the provisions of this Act” would work better if the Act had ample

429 S 8 Infrastructure Concession Regulatory Act.

430 Par 9(1v) National Policy on Public Private Partnership.

431 See Provision 2 UNCITRAL Model Law.

482 513 Infrastructure Concession Regulatory Commission Act.
433 See S (1).

43 S 10 Infrastructure Concession Regulatory Commission.
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provisions on sundry issues, which is not the case. To illustrate, there is no
provision on dispute resolution in the Act. The NPPP tries-insufficiently- to fill this
gap in a single sentence when it avers that the ICRC will “provide the first point of
contact in the event of disputes between the parties.”3® In any case the phrase”
in accordance with the provisions of this Act” is important in another respect: the
governing law clause characteristic of contracts with a foreign party. It means the

governing law shall be the domestic law.*36

As far as freedom to stipulate mutually agreed terms by the parties is concerned,
the Act refers to the concession agreement in two places. The first is on the issue
of duration of the concession and secondly on the amount to be paid as well as
interval of payment of charges by the concessionare to the government body. In
the case of duration of the concession, the ICRCA permits that the “duration of
any concession shall be as may be specified in the agreement or contract
governing the concession.”*3’ This effectively leaves the period of concession to
the negotiation of the parties. This would also imply there is no statutory minimum

and maximum time caps. Regarding the provision on payment, the ICRCA says:

“any contractor to whom any concession has been granted under this Act shall
make payment to the Federal Government, of such sum and at such intervals,
from the proceeds realized from the implementation of the concession as may be

provided in the concession-contract or agreement”.438

By this provision the parties are given freedom to determine the amount of money

to be remitted and the interval of remission ,in the concession agreement.*3°

485 Par 4.5 Supplementary Notes on Procurement National Policy on Public Private
Partnership. This appears to be recommending mediation or arbitration as the first means
of settling disputes, rather than negotiation. Had the ICRCA makes provision for dispute
resolution, it could make clear make the preferred means of settling disputes.

43 For comparison, the UNCITRAL Model Law clause on this issue reads: “The concession
contract is governed by the law of the(the enacting state) unless otherwise provided in the
concession contract”. See Provision 29.

437 S 6 Infrastructure Concession Regulatory Commission Act.

438 S7(4).

439 The National Policy on Public Private Partnership does not state the percentage either. It
alludes to the interval of payment with reference to yearly payments. See Par 4.3 National
Policy on Public Private Partnerships.
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However these are not the only issues that are conventionally dealt with in a
typical concession. There are other terms which the parties may include in the
concession agreement. In terms of the UNCITRAL Model, the concession
agreement may include terms relating to specific statement of rights and duties of
each party, performance guarantee, ownership of asset, dispute resolution,

circumstances in which the concession may be terminated, among others

There may also be sub-contracts between subcontracts between the
concessionaire and separate joint venture companies providing design,
construction, or maintenance services.**® The main concession agreement
normally indicates if and how the concessionaire will seek the permission of the

public authority.

9 Institutional framework

The main regulatory and institutional body for concession is the ICRC. The
institutional framework include such bodies as Fiscal Responsibility Commission,
National Planning Commission, Utilities Charges Regulatory Commission as well
the sectoral agencies or bodies, among others. However for the purpose of
establishing the regulatory nexus between regulatory agencies created by
ICRCA, PEA and PPA, only ICRC, NCP/BPE and NCPP/BPP are discussed

below.

91 Infrastructure Concession Regulatory Commission (ICRC)

ICRC, established by the ICRCA as a body corporate,**lis the principal regulatory
body for concession. The Director General, appointed by the President subject to
confirmation by the Senate,**? is the chief executive and accounting officer of the
commission and is responsible for the day-to-day administration of the

commission.**® The ICRC is under the control of a Governing Board headed by a

440 Par 3.4 Supplementary Notes on Procurement, National Policy on Public Private
Partnerships.

4l S 14(1)(2).

442 521(1)(a).

443 5 21(1)(b) Infrastructure Concession Regulatory Commission Act
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part —time chairman and consisting of the Director General, who serves as the
secretary,*** and other persons.**® Specifically, the Board shall have power to”
provide the general policy guidelines relating to the functions,**® as well as
superintend and manage the commission’s policies.**’ Such policies and

guidelines are meant “to give full effect to the provisions of this Act”.44®

As earlier noted the NPPP was made pursuant to this provision. The Board may”
subject to the provisions of this Act, make, alter and revoke rules and regulations
for carrying on the functions of the Commission”. In other words, the powers to
issue regulations is subject to the provisions of the ICRCA which provides that
the ‘Commission may, with the approval of the President, make such regulations
as, in its opinion, are necessary or expedient for giving full effect to the provisions
of this Act and for the due administration of its provisions”.**°This means
regulations can only be made and will only take effect with the president’s
approval. The Board has been given the powers to “do such other things which in
its opinion are necessary to ensure the efficient performance of the functions of
the Commission under this Act”.#*° One of such things is the power to “appoint

one or more committees to carry out on behalf of the Board such of its functions

444 S 21(1(d).

445 S 15(1)(2) The other persons are the Attorney General of the Federation, the Minister of
Finance, the Secretary to the Government of the Federation, the Governor of the Central
Bank of Nigeria and the Director General. In line with the objective of “balanced
development” in the NPPP, It shall also consist of one person each from the six geopolitical
zones of Nigeria who shall each have cognate experience and expertise in law, business
administration, engineering, economics and two of whom shall be women. See S15(2).This
composition may assist in achieving the objective of using concession and other PPPs as a
means of achieving “ balanced and planned development’.Furthermore, board member can
not be appointed or continue in office if “he is convicted of a felony or of any offence
involving dishonesty or corruption” as such a person can not help in implementing the
NPPP’s principle of Transparency. See s16(d) and in the case of the case of the Director
General see S21(3)(b).It is also worth noting here that for the proper and efficient
performance of its functions, the Commission may, from time to time and subject to
approval of the Board, appoint such other staff as it may deem necessary and expedient.
See S22(a)(b).

446 S 19(a)Infrastructure Concession Regulatory Commission Act.

47 519(b).
48 S 34(1)(b).
49 S 34(a).
450 5 18(f).
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as the Board may determine and report on any matter with which the Board is

concerned.”#51

In general, the commission’s functions include taking “custody of every
concession agreement made under this Act and monitor(ing) compliance with the
terms and conditions of such agreement”? and to “ensure efficient execution of
any concession agreement or contract entered into by the Government.”>3 The
commission must also ensure compliance with the provisions of ICRCA.*** To
this end it “shall have the power at any reasonable hour during the day time to
enter upon and inspect any land or asset comprised in any concession granted or
contract executed pursuant to this Act for the construction or erection of any
infrastructure project and it shall be the duty of the project proponent, the
contractor or anyone acting on its behalf to permit and give free access to enter

and inspect”.#>®

Apart from the foregoing the commission can only perform other duties “as may
be directed by the President, from time to time, and as are necessary or
expedient to ensure the efficient performance of the functions of the
Commission™®¢ under the ICRCA. A combined reading of the powers of the
board, in specific, and the functions of the Commission in general, reveals that
the regulatory space of ICRC is quite limited. It does not include specific
regulatory oversight at the point of initiating concessional transaction .In the
statement of functions and powers, the ICRC is not mandated to be involved at
the initiation stage of concession nor are the Federal Government ministries,
agencies and bodies specifically mandated to involve the Commission, apart from
the requirement under Section 4 of the Act which requires it to publish list of
projects eligible for concession without stating how the commission will come

about the list and for what purpose the publication is made.

451 Par 8 of the Schedule to the Infrastructure Concession Regulatory Commission Act.
452 S 20(a)Infrastructure Concession Regulatory.

453 3 20(b).
454 3 20(c).
455 S 10

456 S 20(d).
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Perhaps these legislative lacunae contributed to what had previously led many
Federal government bodies to bypass ICRC in initiating concessional
transactions which led the presidency to issue a directive to all Federal
Government agencies and bodies to involve the ICRC at all stages of
concession.*®” Had the federal government agencies or bodies flouted this
presidential order, there are no punitive measures provided in the Act to that
effect. The ICRCA must have been correctly interpreted by these agencies and
bodies to have given ICRC a limited role of being “a custodian of concession
agreement” when the agreement is already signed. Even the post-agreement
power given to ICRC to enter premises to inspect is not accompanied with
punitive provisions in case of violations or contravention by the concessionaire.
This correlates with a general lack of institutional enforcement and regulatory
supervisory teeth in the Act.*® The ICRCA, for example, provides that the
relevant Federal Government Agency, ministry or body shall supervise a
concession project made under the Act without an equivalent provision on the

supervisory role of ICRC.#>°

9 2 National Council for Privatisation and Bureau of Public
Enterprises

These two bodies are taken together not only because they are created by the
same Act, PEA,*Cbut also because they work complementarily in the same
thematic areas namely privatization and commercialization. By the general tenor

of PEA, NCP is the policy and approving body for privatization and

457 Federal Government of Nigeria Presidential Directive To Federal Government Agencies on
ICRC’s Mandate 2015.

458 An example is the requirement on any kind of approval relating to concession transactions
or the concession itself. The ICRCA for example in s3 says:” No Federal Government
Ministry, Agency, Corporation or body shall give any guarantee, letter of comfort or
undertaking in respect of any concession agreement made pursuant to this Act, except with
the approval of the Federal Executive Council”. While it is expedient for the Federal
Executive Council to give final approval to concession transaction, ICRC does not feature
at all in the process for approving a concession agreement or transactions neither in this
section nor any other.

459 S 12 Infrastructure Concession Regulatory Commission Act.

460 The National Council for Privatization (NCP) is created by s9 while the Bureau of Public En
terprises (BPE) is created by S12 of Public Enterprises(Privatization and
Commercialization)Act (PEA).
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commercialization while BPE is the implementation arm for the same
purpose.*6The NCE, headed by the Vice President working with other
government officials,*¢?determines the political, economic and social objectives of
privatization and commercialization of public enterprises.*%3In that context, it is
mandated to review, from time to time, the socio-economic effects of the
programme of privatisation and commercialisation and put in place appropriate
measures.*%4|t goes without saying that the parameters for determining the social,
economic and political objectives as well as the effects must be in line with the

Constitution.465

The Council has been saddled with lots of powers of approval, unlike the ICRC,
which confers on the council supervisory independence to give teeth to the
provisions of the PEA. It is empowered to “