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ABSTRACT

Article XX of the General Agreement on Tariffs dndde 1994 of the WTO, enshrines the
possibility for Members to justify a measure thatniot consistent with this agreement,
under one of the general exceptions. However,neessary for the Members to develop a
two-tier test, where one of the requirements i3 Mambers need to demonstrate that the
measure is not applied in a manner that constitlitemeans of arbitrary or unjustifiable
discrimination between countries where the samealitioms prevail* and that it is not "a
disguised restriction in international trade." Netreeless, in the practice, difficulty in
demonstrating the compliance with this second mequent arises. It is the purpose of this
paper to determine the main problems that show termwtrying to comply with the
requirements of the chapeau. This analysis willradsl from the traditional interpretation
and scope given by case law to this notion, tontiest recent decisions that refer to this
matter.
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ABSTRACT

En el marco del Acuerdo General sobre Arancelesafdros de la Organizacién Mundial
Comercio, se vislumbra la posibilidad de que unaliaee incompatible con dicho acuerdo
se justifique bajo alguna de las excepciones gdegreonsagradas en el articulo XX. Sin
embargo, es necesario que el Miembro que invochadexcepcién, desarrolle un doble
analisis done uno de los requisitos consiste enodtnar que la medida no se aplica en
forma que constituya “un medio de discriminaciorbitnario o injustificable entre los
paises en los que prevalezcan las mismas cond&igngue tampoco es “una restriccion
encubierta al comercio internacional”. En la précdi, existe una problematica en torno a
la demostracién de este ultimo requisito. El objetle este trabajo es analizar desde la
jurisprudencia de la OMC, las dificultades que smgal momento de intentar dar
cumplimiento a los requerimientos del chapeau. Didmalisis abordara desde la
tradicional interpretacion dada por la jurisprudeiaca esta nocién, hasta los mas
recientes pronunciamientos al respecto.

Palabras clave:WTO, GATT, Comercio Internacional, excepcionesagales.
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INTRODUCTION

The World Trade Organization (WTO) is the most pduleorganization dealing
with international trade. It was established ugmoa ¢onclusion of the Uruguay Round with
the signing of the Marrakesh Agreement in 1994 aocounts the Membership of 153
parties. At its core, a series of principles such teansparency, predictability, non-
discrimination, trade liberalization, among othdesd its philosophy, which principally
seeks to promote equality between trade partners.

It is important to recall the background of thigamization in order to understand
the extent and significance of its agreements,utjinowhich such principles have been
embodied. It is not a secret that discriminatiotwleen and against other nations has been a
typical characteristic present in the different tpotionist trade policies adopted by
countries. The General Agreement on Tariffs andl@i@GATT) 1947 arose from the ashes
of World War II, as the Cold War and other subseueonflicts contributed to the
transformation and further emergence of the WTO1B94. That been said, the
enshrinement of the multilateral trading systemedasn such foundational principles,
reflects the spirit of cooperation held by the inagional community on such time, which
was in search of an new beginning, with differehés in the international scene.

Nevertheless, that spirit that pushed hardly fadér liberalization did not take the
form of absolute norms. In that sense, the draftéthe agreements decided to include a
series of exceptions that nuance and suspend tpkcaplity of the different WTO

provisions in the practice. Members recognizedhat moment the necessity of creating an

' Van Grasstek,Craigrhe History and Future of the World Trade OrgarimatWTO Publications (2013). p.
8.



instrument that could adapt to the nations’ resditand that would not turn obsolete and
useless over the years due to the lack of flexyand capacity of adjustment.

That is the reason why, this flexibilization instrents were included all over the
different agreements. Examples of this are the @@énExceptions to the General
Agreement on Tariffs and Trade. The GATT is a vanportant agreement in the
multilateral trading system as it is in chargelwd substantial reduction of tariffs and other
trade barriers and it seeks the elimination of gmexices, on a reciprocal and mutually
beneficial basis between countries.

Furthermore, it is important to take into accoumttthe implementation of such
exceptions has a trade impact because a membeachagainst a provision of the GATT
Agreement if it succeeds in demonstrating thatmtsasure is justified under Article XX.
However, for a measure not to become an arbitm@siriction to trade, compliance with a
two-tiered test has been established. This in otdeguarantee importing companies,
foreign investors and governments, among othegd, tttose trade barriers are not being
raised unjustifiably and are creating unnecessbsyatles in trade flows.

The key element within the achievement of this tieoed test is the role that the
chapeauof article XX plays, since it is the objective pareter used to analyze whether a
measure constitutes an arbitrary or unjustifiabkzrimination or represents a disguised
restriction to trade. However, the rules set favithin the chapeauin some cases are not
clear, and have given rise to important debatds #seir interpretation and scope. In fact,
just only one of 40 attempts to apply the Generaeptions has ever succeeded. Therefore,
a question arises: Is the second step of the ®veditest of article XX so rigorous that it is
almost impossible for Members to justify their ao8 under one of the General

Exceptions?



In order to respond to the previous question, dosument will analyze Article XX
of the GATT, first through an overall view througls structure, which will address its
subparagraphs, and then landing on the specificezanthechapeau Then the meaning
and application of both “unjustifiable” and “arlaty” will be examined. For these
purposes, both Panel and Appellate Body decisioth®&considered in order to arrive to a
full interpretation of this provision. As followdiaving this general picture, conclusions
towards the difficulty of its applicability will bexposed.

Taking this into account, Chapter 1 of this docutmrefers to the history and nature
of the exceptions in the WTO agreements. Chaptex@ores specifically the General
Exceptions contained in Article XX of the GATT, terms of their nature, structure, as well
as the particular bond between the subparagraphshachapeauand specially focusing
on the analysis of its introductory clause. Chaptex dedicated to applicability problem of
the chapeau It pretends to establish and condense the caookigirawn from the two
previous chapters, regarding the ineffectiveneasttiis exception has in practice. Finally,
Chapter 4 will include the conclusions of the asmyof the grey zones that may be

identified within thechapeauwf Article XX of the GATT.



1. The exceptions in the WTO agreements.

The WTO covered agreements encompass a wide catatdgbligations related to
matters such as agriculture, government purchasasdards and product safety, sanitary
regulations, among others. Even though each otthgseeements deals with the regulation
of a specific subject area, there are several lpaBiciples that permeate and constitute the
basis for all the multilateral trading system. Sa@wamples of these foundational principles
may be predictability, transparency, free trade-discrimination and fair competition.

The Preamble of the WTO Agreement highlights thpartance of these principles,
for example by establishing that th&limination of discriminatory treatment in
international trade relations” is one of the main means by which the objectiviethis
global trading system tend to be achieved.

Van den Bossche states in his t&te Law and Policy of the World Trade
Organizationthat “[h]istorians now regard these discriminat@glicies as an important
contributing cause of the economic and politicases that resulted in the Second World
War. Discrimination in trade matters breeds resentmamong the countries,
manufacturers, traders and workers discriminatedingy Such resentment poisons
international relations and may lead to economit wiitical confrontation and conflict”
That been said, the enshrinement of this multidhterading system based on such
foundational principles, reflects the spirit of peoation held by the international

community on such time, which was in search of @ beginning. All this, in order to

2 The third recital of the preamble of the WTO Agremt establishes the followin@eing desirousof
contributing to these objectives by entering irdoiprocal and mutually advantageous arrangentirdasted
to the substantial reduction of tariffs and othearters to trade and to the elimination of discrimatory
treatment in international trade relationfEmphasis added).

% van den Bossche, Petdhe Law and Policy of the World Trade Organizati@ambridge University Press
(2005).p. 369.



leave behind the inconveniences experienced ipalseand achieve the common objective
of trade liberalization.

However, it is worth mentioning that these prinegpthat constitute the inspiration
and basis of the different agreements are not atesoRs in all legislations, there are
exceptions and nuances that make their applicatiome flexible. It is important to consider
that in some cases, this flexibility responds galeeasons and in others to political issues,
but in any event justifying that the applicationtb& principle is being suspended by the
different exceptions contained in WTO law.

Exceptions have been object of wide discussiongractice, because of their
permissible character under specific circumstanedsch is making them evolve from
being an extraordinary circumstance to almost a&ggmule. Professor Van den Bossche
considers that “these exceptions are important TONaw and policy because they allow
for the “reconciliation” of trade liberalization thi other economic and non- economic
values and interests.”

The reason for this flexibilization is evident whesaterializing these foundations to
the practice, where it is frequent to identify di#nt conflicts that emerge between trade
liberalization with important values and interestsMembers. Some examples of these
interests may be public health, consumer safetyir@mmental issues, economic
development and national security, among others. WITO system does not ignore this
reality and therefore provides different rules rder to bring these concerns together with

free trade.

4d. at 322.



1.1 Overall View of the General Exceptions and #fmeexceptions in the WTO.

Doctrine has classified the exceptions containgtiendifferent WTO agreements in
six main categories that are the following: Ontfidace the ‘General Exceptions’ of
Article XX of the GATT 1994 and Article XIV of th&ATS. Secondly, there are ‘Security
Exceptions’ of Article XXI of the GATT 1994 and Aate XIV of the GATS. Moreover,
there are the ‘Economic Emergency Exceptions’ dicke XIX of the GATT 1994 and the
Agreement on Safeguards. Also it should be consdlethe ‘Regional Integration
Exceptions’ of Article XXIV of the GATT 1994 and Acle V of the GATS. There are
also ‘Balance of Payments Exceptions’ of Articlels ahd XVIII:B of the GATT1994 and
Article XII of the GATS; and finally the ‘Economibevelopment Exceptions’.

As such exceptions make reference to different @ms; they all differ in scope and
nature. This considering that “[sjome allow dewatifrom all other GATT or GATS
obligations; others allow deviation from specifibligations only; some are of indefinite
duration; others temporary; some can be invokedllbylembers; others only by a specific

category of Member&.

To begin, regarding the General Exceptions, theseigions contain a list of
economic and non — economic values, such as thessi€g to protect public morals,
human, animal or plant life or health, the necgdsitprotect exhaustible natural resources,
and the necessity to comply with laws and regutati®Jpon this basis, it is permitted for a
member to act inconsistently with WTO law in ordemprotect such values if a two-tiered
test is fulfilled. The General Exceptions are foundoth GATT and GATS and share a

very similar structure and nature.

°ld. at.590
®Id. at.598



As to the security exceptions, they refer to tightrMembers have to take measures
intended to protect vital national security intésedt is well known that security matters
constitute a sensible topic for nations and in meases they prefer to deal with it at an
internal level due to their domestic relevance.

It is worth mentioning, “[t]hat Article XXI has bednvoked in only a few disputes.
Nevertheless, this provision is not without impoge. WTO Members do, on occasion,
take trade-restrictive measures, either unilatgem@multilaterally, against other Members
as a means to achieve national or internationairig@nd peac.

On the other hand, the safeguards are excepti@sbting up the possibility for
Members to adopt measures that restrict imports fogrtain time period, in order to allow
the domestic industry to adjust to the new econ@oénario.

As to the of balance-of-payments exceptions, ifjgortant to mention that some of
them they may be invoked by all Members while athest by the developing countries.
As follows, when invoking Article Xl of the GATT aember seeks to safeguard the
external financial position and its balance of pawis; when Article XVIII:B is invoked, a
Member is seeking to safeguard its external fire@nuosition and ensure an adequate level
of reserves for the implementation of an econoreietbpment program.

Now, considering the regional integrations exceaggtjdhey allow Members creating
free trade areas, customs unions and economic sin@nong others, which may cover

different economic activities, such as trade, $&wj and foreign investment. Currently, as

’1d. at. 628



Professor Achia considers, “this practice consguhe recent trend to the MFN treatment
being steadily marginalized.”

Finally, considering the economic development etioap its objective is making
integration easier and less burdensome for leastlalged and developing countries into
the world trading system and further promoting rtlegionomic development. “The WTO
law provisions to this effect are called speciatl ahifferential treatment provisions. It
should be noted that the special and differentedtment provisions are not mandatory as
such compliance in practice and success of the &esubject of intense debate.”

As it has been exposed, the WTO principles constitioe pillars that structure the
different provisions and seek to promote equality @ranting equivalent trading
opportunities to all Members and in this mannerkimg trade flows simpler. However,
taking into account the exceptions that have beewiqusly discussed, some consider that
the purpose and philosophy of the organization seémn have been defeated and
undermined. The reality is that every time it isrenfrequent that Members tend to justify

their new regulations under such provisions, tugrilrem into general rules.

8 Achia, AlexanderExceptions to and the Fate of the Most Favored dafireatment Obligationunder the
GATT and GATSMPRA Paper No. 41237 (2012). p.3

9

Id. at. 9



2. The General Exceptions: Article XX of the GATT

As it has been introduced before, Article XX of tBATT is better known as the
‘General Exceptions’ in measures regulating thderaf goods between WTO Members.
This means that this provision, which has the manfran affirmative defen® allows a
defendant party to justify a contravention of itbligations under the GATT, by
demonstrating that the inconsistent measure (prasisionally justified under one of the
subparagraphs of Article XX; and (ii) is consistevith its chapeay which implies an
analysis of whether a given measure is “applieéd imanner which would constitute a
means of arbitrary or unjustifiable discriminatidretween countries where the same
conditions prevail, or a disguised restriction nteinational tradé*.Consequently, Article
XX of the GATT contains a wide list of exceptiortsat allow Members to adopt trade
restrictive legislation in order to let them purgheir interests and values.

Article XX of the GATT establishes the following:

“Subject to the requirement that such measuresetr@applied in a manner
which would constitute a means of arbitrary or gtifiable discrimination between
countries where the same conditions prevail, or isguised restriction on
international trade, nothing in this Agreemestiall be construed to prevent
the adoption or enforcement by any contractingypaf measures:

a) necessary to protect public morals;
b) necessary to protect human, animal or plant lifeeaith;

c) relating to the importations or exportations ofdyot silver;

19 PR, US-Gamblingpara. 6.450.
1 ABR, US-Gasolinep.22.



d) necessary to secure compliance with laws or reigutwhich are not inconsistent
with the provisions of this Agreement, including$le relating to customs enforcement, the
enforcement of monopolies operated under paragtéaphArticle Il and Article XVII, the
protection of patents, trademarks and copyrigid,the prevention of deceptive practices;

e) relating to the products of prison labor;

f) imposed for the protection of national treasurels astistic, historic or
archaeological value;

g) relating to the conservation of exhaustibkgural resources if such measures
are made effective in conjunction with restoo8 on domestic production or
consumption;

h) undertaken in pursuance of obligations undany intergovernmental
commodity agreement which conforms to criteriarsiited to the contracting parties and
not disapproved by them or which is itself so sutediand not so disapproved,

1) involving restrictions on exports of domestic matksrnecessary to ensure essential
quantities of such materials to a domestic proogssidustry during periods when the
domestic price of such materials is held belowe tworld price as part of a
governmental stabilization plan; Provided thaiclsrestrictions shall not operate to
increase the exports of or the protectiofordeéd to such domestic industry, and shall
not depart from the provisions of this Agreemeldtreg to non-discrimination;

j) essential to the acquisition or distribution of gwots in general or local short
supply; Provided that any such measures shall Insisgtent with the principle that all
contracting parties are entitled to an equitablerestof the international supply of such
products, and that any such measures, which aomsmstent with the other provisions of

the Agreement shall be discontinued as soon agdhditions giving rise to them have

10



ceased to exist. The contracting parties shallevevihe need for this sub-paragraph not
later than 30 June 1966

The above makes clear how such exceptions seekigally the protection of
societal values and interests of different nattoeexample, public morals, public health,
environment and other relevant issues. As the 8atittReport states:

“Neither the WTO nor the GATT was ever an unresgdi free trade charter. In
fact, both were and are intended to provide a strad and functionally effective way to
harness the value of open trade to principles aimddss. In doing so they offer the security
and predictability of market access advantagesatesought by traders and invest@st
the rules provide checks and balances includingh@aeisms that reflect political realism
as well as free trade doctrine. It is not that iMg O disallows market protection, only that
it sets some strict disciplines under which govemni® may choose to respond to special
interests’!® (emphasis added)

These special interests recalled by the SuthefRapbrt, are precisely protected in
the wide catalogue of exceptions contained in AgtiXX. Although each of the
subparagraphs might differ in scope and naturerdbgrring each of them to different
topics that embody Members’ contemporary concetns,possible to determine that they
all have something in common. This common grounth&, in one or another manner,
they “allow Members under specific conditions, topt and maintain legislation and

measures that promote or protect other importacietd values and interests, even though

12 GATT 1994: General Agreement on Tariffs and Trailer. 15, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1A, 1867 U.I$.T187, 33 |.L.M. 1153 (1994)

*Report by the Consultative Board to the Directoen€ral Supachai Panitcpakdhe future of the WTO:
Addressing Institutional Challenges in the New &fitium(2004). Para.39.

11



this legislation or these measures are inconsistéhtsubstantive disciplines imposed by
the GATT 1994...**

So, in conclusion, there is no doubt that such gixaes have a basic common goal,
which is giving the possibility to Members undentagn conditions to give priority to
certain interests over trade liberalization. Thysrbcognizing that if Members want this
multilateral system to work and last over the yg#rss necessary to articulate general
interest with the particular concerns and valuethefdifferent Members.

2.1 Nature of the General Exceptions

As introduced before, the General Exceptions ofchatXX should be considered
only when a measurethat a Member adopts has been found to be indensisvith
another GATT provision. In 1989, the Panel in tH& -Section 337 of the tariff Act 1930
report® determined that:

“Article XX is entitled "General Exceptions" andaththe central phrase in
the introductory clause reads:"nothing in this Amgnent shall be construed to
prevent the adoption or enforcement...of measut&dicle XX (d) thus provides
for a limited and conditional exception from obligais under other provisions. The
Panel therefore concluded that Article XX (d) applonly to measures inconsistent
with another provision of the General Agreementd dhat, consequently, the

application of Section 337 has to be examined firghe light of Article IlI: 4. If

“van den Bossche (2005), p.616

> The Appellate Body defined a measure within thEQ\&s: “In principle, any act or omission attrithla

to a WTO Member can be a measure of that Membegudgposes of dispute settlement proceedings. (.ts) ac
or omissions that are so attributable are, in thgalicase, the acts or omissions of the organkeotate,
including those of the executive branch.” ABR, USerrosion-Resistant Steel Sunset Review, para. 81.

'8 The Appellate Body idapan — Alcoholic Beverages Highlighted the importance of GATT reports by
establishing the following: “Adopted panel repaate an important part of the GATacquis They are often
considered by subsequent panels. They createnfeqéiexpectations among WTO Members, and, therefore
should be taken into account where they are retaeaamy dispute.” (pp. 14-15),
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any inconsistencies with Article Ill: 4 were founitie Panel would then examine
whether they could be justified under Article XX.(d’

The above illustrates how such article may onlyryeked by a member when the
measure implemented is found to be in infringentrd GATT provision. Therefore its
wording opens the possibility for a country to extonsistently with WTO law by making
more flexible the application of the rules, in arde promote higher societal values and
interests. This is the precise essence of Articke Which is perfectly illustrated on the
phrase of the introductory clause that sets thabthg in this agreement shall be
construed to prevent the adoption or enforcemeranyyMember of measures”.

That being said, as it is necessary to be in breaadne of the obligations of the
GATT in order to apply Article XX, it is also wortmentioning the rule that the Appellate
Body in several cases has sustained a rule whidhaisthe party who asserts a fact,
whether is the complainant or the respondent,dpaesible for providing proof theredf.
Accordingly, it is the responding party, which ike&s an exception to the allegedly
violated obligation, who has the burden of pfdoTaking this into account, the respondent
needs to show that the conditions set out in tleegtion contained on Article XX are met,
in order to justify the infringement of a GATT piision.

Furthermore, from what has been exposed, two ofnth&n characteristics of the
nature of Article XX may be drawn: (i) this prowsi is not absolute, and (ii) its use is

considered to be limited and conditional.

YGPR,US - Section 337 para. 5.9

BABR, US-Wool Shirts and Blousgs, 14.

9 According to professor Matsushita, the burden mfop “concerns the issue of which of the disputing
parties is responsible for proving the illegalitylegality of the conduct under question” Matsushgt. 125.
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In 1991, on the “US —Tuna” dispdfethis is highlighted by establishing that:

“The Panel recalled that previous Panels had eskedal that Article XX is a
limited and conditional exception from obligationader other provisions of the
General Agreement, and not a positive rule establis obligations in itself.
Therefore, the practice of Panels has been topraeArticle XX narrowly, to place
the burden on the party invoking Article XX to jifigtits invocation, and not to
examine Article XX exceptions unless invoked. Néveless, the Panel considered
that a party to a dispute could argue in the adtitra that Article XX might apply,
without this argument constitutinggso factoan admission that the measures in
qguestion would otherwise be inconsistent with tren&al Agreement. Indeed, the
efficient operation of the dispute settlement pssceequired that such arguments in
the alternative be possiblé®.

Regarding the first characteristic, Members shanldact be contravening WTO
law, because otherwise there is no reason to résdttis provision. Accordingly, “the
exceptions are conditional in that Article XX orgdyovides for justification of an otherwise
illegal measure when the conditions set out inchetiXX are fulfilled. While Article XX
allows Members to adopt or maintain measures proqyair protecting other important
societal values, it provides an exception to, mithtion of, affirmative commitments under
the GATT 1994.%

As to the second trait, their limited charactenks from the closed list contained
in Article XX. Only what is included within the sphragraphs may be invoked by

Members as a societal value or interest that ighyoof protection. Therefore, it is not

2|t is important to recall that this decision ig y& be adopted.
“IGPR US —-Tuna, para. 5.22.
“A/an den Bossche (2005), p.617
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possible to add new elements to such list, as eisaustive. This limitation supports the
idea that the General Exceptions are not estalblisbe Members to abuse them and
disregard the pillars of the agreements, by suspgritle application of the rules without a
compelling reason.

Article XX contains a two level structure, as it aemprised of an introductory
clause followed by a wide list of exceptions coméal in subparagraphs (a) to (j).

This two-tiered structure responds to a specifi¢tenavhich is that Members first
need to demonstrate the particular interest oresalcvalue that they seek to protect within
the measure they adopt. This may be identifiedhaspecific part of this provision as each
member will make use of the exception that betapés to the circumstances. Such
subparagraphs have in common that they all inctuadeelements: (a) substantive scope
and (b) relationship between measure and &m.

On the other hand, thehapeauis the other fundamental component that structures
this provision. In contrast with the subparagraphbas a general character as it does not
matter which particular interest a member is defapdit will always be necessary for
Members to demonstrate consistency with this intetary clause.

Considering this, the structure described respdads particular reason which is
that the application of an exception is such anoirtgnt and delicate issue that a specific
and meticulous examination must be done, whichhg ivis necessary to set some kind of
order. In this sense, “the defending party mustaestrate that the measure (i) falls under

at least one of the ten exceptions - paragraphto (@) - listed under Article XX, and (i)

% Ochoa, Juan C. General Exceptions of Article XXtleé GATT 1994 and Article XIV of the GATS,
Norwegian Centre for Human Rights, University of I®Ds (2014).
http://www.uio.no/studier/emner/jus/jus/JUS5850/téKster/ochoa-gen-exception.pdiccessed: 29 march
2015. p.4.
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satisfies the requirements of the preamble, i.eosapplied in a manner which would
constitute "a means of arbitrary or unjustifiablecdmination between countries where the
same conditions prevail”, and is not "a disguisestriction on international trade". These
are cumulative requirements.”

Taking this into account, this particular structudesigned for the General
Exceptions derives from the necessity of making @pplication of such provision more
rigorous in order to protect WTO principles.

2.2. The subparagraphs

In order to cover as many as concerns as posgiltiele XX enlists ten different
possibilities in the subparagraphs. The role ttedgparagraphs play is very important as
Members need to identify within them the policy gparsued with the measure they have
adopted and which not consistent with the GATT.

Upon this umbrella of possibilities found on Ar@cXX, interests and societal
values such as moral concerns, environmental issigadth and life of both humans and
animals, as enforcement of domestic laws are cqitged. Although there are ten
different subparagraphs, Members throughout therdyi®f the organization have regularly
made use of practically the same exceptions. Toeretlue to the topics they cover, the
most frequently invoked subparagraphs by Membewder to justify their measures are

subparagraphs (b), (d) and (g).

2.2.1. Specific exceptions under Article XX of tBATT 1994

24 World Trade Organization, Committee on Trade andim®nment. GATT/WTO Dispute Settlement
Practice Relating To GATT Article XX, Paragraph$, (@) and (g) (2002). p.6
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Regarding subparagraph (b), it recognizes the oégdotecting human, animal or
plant life or health. This exception reflects tleerance that in the contemporary world
such matters have acquired. For example, consgléhie Thailand — Cigaretteslispute,
the Panel recognized that: “[sJmoking constituteskeaous risk to human health and that
consequently measures designed to reduce the cptisnnof cigarettes fell within the
scope of Article XX (b). The Panel noted that threvision clearly allowed contracting
parties to give priority to human health over tréitleralization.

Another example is th&JS — Gasolinecase, where it was established that “the
policy to reduce air pollution resulting from thensumption of gasoline was a policy
within the range of those concerning the protecbrhuman, animal and plant life or
health mentioned in Article XX (b)?®

As a matter of fact, Article XX (b) is such a poWwegrexception that it has been
further developed in an independent, stand-alonered agreement: the Agreement on the
Application of Sanitary and Phytosanitary Meas\bester known as the SPS).

On the other hand, subparagraph (d) makes referentiee necessity to secure
compliance with domestic laws or regulations. Téidbparagraph principally covers all
those regulations that relate to customs, legal apoles, patents, trademarks and
copyrights and the prevention of any kind deceppvactices. The main reason of the
inclusion of such subparagraph is the difficultg #mforcement of this kind of laws brings
together with their specificity.

With respect to this subparagraph, it is worth nogrhg that in theeC — Parts and

Componentslispute, the Panel interpreted that the wording gbés "to secure compliance

% PR, Thailand — Cigarettegara. 73.
% PR,US - Gasolinepara. 6.21.
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with laws and regulations" means "to enforce obiayes under laws and regulations”, and
not "to ensure the attainment of the objectivetheflaws and regulation§™

Furthermore, in other decisions such asUli®e— Tuna (Mexico)US — Tuna (EG)

US — Gasoline and US —Automobilesses, it has been emphasized that subparagraph (d)
covers only measures that are related to the esfornt of obligations under laws or
regulations consistent with the General Agreement.

In order to illustrate this approach, it is impottégo consider what the Panel stated
in the in theUS — Gasolinalispute: “[a]Jssuming that a system of baselinestdsf were
consistent with Article 111:4, the US scheme migiunstitute, for the purposes of Article
XX(d), a law or regulation 'not inconsistent' withe General Agreement. However, the
Panel found that maintenance of discrimination leetwimported and domestic gasoline
contrary to Article 1ll:4 under the baseline esisittnent methods did not 'secure
compliance' with the baseline systefihese methods were not an enforcement mechanism
They were simply rules for determining the indivadlbaselines. As such, they were not the
type of measures with which Article XX (d) was cered.?*(Emphasis added)

Finally, considering subparagraph (g), it dealhviite conservation of exhaustible
natural resources. In thedS — Shrimpcase, the Appellate Body interpreted the phrase
“exhaustible natural resources” and pointed out: ttthe text of Article XX (g) wasot
limited to the conservation of "mineral" or "nonihg" natural resources and that living

species, which are in principle "renewable", "are gertain circumstances indeed

2’ PR,EC — Parts and Componenfsara. 5.17.
% PR,US — Gasolinepara. 6.33.
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susceptible of depletion, exhaustion and extingtidrequently because of human
activities.”®

In addition, it also established that: “The wordsAsticle XX (g), 'exhaustible
natural resources', were actually crafted more Bryears ago. They must be read by a
treaty interpreter in the light of contemporary cems of the community of nations about
the protection and conservation of the environméht.

Therefore, it is important to take into consideratithat Article XX (g), is very
important as it reflects and materializes concesash as sustainable development and
environmental issues, recognized as relevant métterthe WTO. As follows, “[t]he
preamble attached to théTO Agreemerghows that the signatories to that Agreement were,
in 1994, fully aware of the importance and legitaypaf environmental protection as a goal
of national and international policy. The preamblehe WTO Agreement which informs
not only the GATT 1994, but also the other coveagckements -- explicitly acknowledges
'the objective obustainable developmeht®!

From the subject matter that each of the cited atdgpaph addresses, it is possible
to understand why they are most frequently usedheys deal with the most sensible and
recurrent matters from such list.

Considering both subparagraphs (b) and (g), theyoey similar issues in general,
having (b) a wider scope which includes animal dmgman health. In contrast,
subparagraph (g) scope is much more restricted asakes explicit reference to the
conservation of exhaustible natural resources. Appellate Body in the US- Shrimp

dispute, interpret the terms “exhaustible natwesburces”, determining that it does not

2 ABR, US — Shrimppara. 128.
¥1d, para. 128.
#11d, para. 129.
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only refers to non renewable resources, but thatitides all kind of species which are in
danger of extinctior?

The other exceptions are not that regularly uskeerefore there is not that much
case law that deals with them. However, the publicrals exception contained on
subparagraph (a) has been used in some casesdReggae expressiopublic moralsthe
Panel inUS-Gamblingdefined it as Standards of right and wrong conduct maintained by
or on behalf of a community or nati®ft Furthermore, several Panels have determined that
the content of public morals can be characterized egree of variation, to give Members
some freedom to define andpply for themselves the concept of public moratoeding
to their own systems and scales of valisin a recent disput2 the European
Communities tried to invoke it without a good résalerall, but achieving at least this first
step of the test. This decision has opened cetliagussion as morals are a relative concept
and it is very difficult to determine which is tip@sition of an entire society is towards a
particular issue.

2.2.2 The tests set in the subparagraphs

Now, having explored the subject matters they det, it is important to consider
also that each of them brings a specific testghatld be complied with. Members need to
demonstrate that the policy goal they are tryingchieve fits within the interest or value
that a particular subparagraph enshrines and prdters is what is known as the first step

of the two — tiered test.

¥4, para. 128.

¥pR,US-Gamblingpara. 6.461

% PR, China-Publications and Audiovisual Productsra. 7.759.

% In theEC — Seaproducts dispute, the parties were Canada and &joagainst European Community. The
complainants disagreed with regulations implemetiedigh they banned the importation and marketing o
seal products from their countries. The EC staked this ban responded to European moral outragieeat
killing of seals. Canada and Norway challengedréwulation stating that it was not consistent vaigntain
provisions of the Technical Barriers to Trade (TEB\greement and the GATT.
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For example, regarding subparagraph (b), when abeemmakes use of such
exception it is necessary to prove that the measudesigned to protect life or health of
humans, animals or plants. As follows, Members khdg@monstrate that the measure is
‘necessary’ to fulfill that policy objective. Alsat is essential to analyze which is the
restrictive impact of the measure on imports orogtgpand finally compare it with other
possible available alternativé®levertheless, in this last step of the analysishdtuld also
be considered that the suggested alternative mudte(less trade-restrictive than the
measure at issue, and (i) allow the Member to &ehtiee same desired level of protection.

The Appellate Body in the Brazil - Retreaded Tireport also highlighted the
importance that the implementation of the altexgatheasure has. It stated that:

“In assessing whether alternative measures aredredly available’, “the capacity
of a country to implement remedial measures thatldvbe particularly costly, or would
require advanced technologies’ may be relevaht.”

Taking into consideration the reference to the t@stler subparagraph (b), it
exemplifies how even within one of the subparagsaphis necessary to accomplish a
series of requirements. This demonstrates howcdlffiit is for a member to justify a
measure with the General Exceptions of Article Xdédo the great numbers of requisites
that a member has to accomplish. Each of the sabpgwh, as it protects a different
interest or societal value, has its own particaanditions that shall be accomplished in

order to pass to the next step of the test (compdiavith thechapeail

% Ochoa (2014). p.11.
3’ABR, Brazil — Retreaded Tyresara.171
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2.3Thechapeau.

2.3.10bject and purpose of the introductory clause.

Once a measure adopted by a member has satisieddghirements of the first step
of the two tiered test, which is falling within tlseope of one of the subparagraphs of
Article XX, it turns necessary for it to comply Wwithe conditions of the introductory clause
of this provision.

As follows, the chapeaurequires that this measure that fits in one of the
subparagraphs of Article XX is not applied in a manthat will “constitute a means of
arbitrary or unjustifiable discrimination betweepuatries where the same conditions
prevail, or a disguised restriction on internatiomade”. This wording reveals the precise
function of the introductory clause and reflecsésabject and purpose. Case law has pointed
it out: the prevention of the abuse of the exceysticontained in Article XX.

In the US- Gasoline dispute, the Appellate Body algphthat the fundamental
purpose of thechapeauis avoiding the abuse or illegitimate use of th&eptions to
substantive rules available in Article XX. In thhaport, it was specially emphasized that:

“The chapeau is animated by the principle that evkile exceptions of Article XX
may be invoked as a matter of legal right, theyusthmot be so applied as to frustrate or
defeat the legal obligations of the holder of tightr under the substantive rules of the
General Agreementt those exceptions are not to be abused or misnseher words, the
measures falling within the particular exceptionasimbe applied reasonably, with due
regard both to the legal duties of the party clagrthe exception and the legal rights of the

parties concerned®

#Dixon, Martin.Cases and Materials on International La@xford University Press (2011). p.479
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A similar conclusion was set on the US- Shrimp dispwhere the Appellate Body
established that the this clause “embodies thegretion on the part of WTO Members of
the need to maintain a balance of rights and olidiga between the right of a Member to
invoke one or another of the exceptions on ArtXk, subparagraphs (a) to (j), on one
hand and the substantive right of the other Memioérthe GATT 1994, on the other
hand.”°

In that same decision, the general scope of thhedattory clause was defined by
establishing that "[t]he task of interpreting armgplging the chapeau is (...) essentially the
delicate one of locating and marking out a lineeguilibrium between the right of a
Member to invoke an exception under Article XX aihe rights of the other Members
under varying substantive provisions (e.g. Artilg of the GATT 1994, so that neither of
the competing rights will cancel out the other @inereby distort and nullify or impair the
balance of rights and obligations constructed bg tiembers themselves in that
Agreement. The location of the line of equilibriuas, expressed in the chapeau, is not fixed
and unchanging; the line moves as the kind andhhpe of the measures at stake vary and
as the facts making up specific cases différ."

With this interpretation, the scope of tbleapeauis delimited to an expression of
the principle of good faith and the instrument &@hieving the aforementioned necessary
balance.

In addition, it is important to take into consid@va what has been identified as the
function of thechapeau The Appellate Body in theS — Gasolinalispute made reference

to this, by stating the following:

%9 ABR, US — Shrimppara 121.
“0|d. para 159.
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“It is important to underscore that the purpose almjgct of the introductory clauses
of article XX is generally the prevention @buse of the exceptions of Article X®and
that “the fundamental theme is to be found in tbgpse and object of avoiding abuse or
illegitimate use of the exceptions to substantiies available in Article XX**Referring
then to the negotiating history of the General pxioms of the GATT, which establishes
that, the preamble was meant "to prevent abuseeaxceptions of Article XX*?

2.3.2The test set out by thehapeau

According to the Appellate Body, in the US — Shriropse, “there are three
standards contained in the chapeau: first, arlgitdgscrimination between countries where
the same conditions prevail; second, unjustifiaberimination between countries where
the same conditions prevail; and third, a disguissttiction on international tradé®"

Taking this into account, as far as the wordinghef introductory clause of Article
XX makes clear, under thehapeauit is necessary that three requirements are wtisf
Therefore, a Panel determines whether the meassirea imeans of unjustifiable
discrimination or constitutes a means of arbitidiscrimination and then, if none of this is
found, the Panel proceeds to analyze whether thesune is a disguised restriction on
international trade.

It is worth mentioning that the proof of the existe of only one of these three
standards would make the measure inconsistenttivtthapeau When the adjudicating
bodies perform this test after finding that, fomeple, a measure constitutes a means of

unjustifiable and arbitrary discrimination betweeountries where the same conditions

“I ABR, US -Gasoline p. 21.

21d.

“World Trade OrganizatioAnalytical Index: Guide to GATT Law and Practis®l. | (1995) p.564.
“ABR, US — Shrimp para 150.

24



prevail, it is not necessary to further examine aldether the measure was applied in a
manner that constitutes a disguised restrictiomt@rational trade*

2.3.2.1Unjustifiable and arbitrary discrimination where tbame conditions prevail.

As it has been previously exposed, it is precis@lger this second stage of the two-
tier test where the words “arbitrary” and “unjusti” appear. They both play a
fundamental role, since they are the first appradche adjudicating bodies in determining
if a measure is justified or not under the Genépateptions of Article XX, once the first
step of the test has been accomplished.

However, as it happens to be with all the elemehtfie chapeauthe analysis of
the nature and extent of these words has been amisgNeither case law, nor doctrine,
has been able to define in a clear and precise endha meaning and scope of the terms
“unjustifiable and arbitrary”. Therefore, such aguoty is probably one of the main reasons
that explain why it is so difficult for Members fmroperly justify their measures under
Article XX.

To illustrate this, it is important to consider tihdembers along time have had to be
creative in the construction of the arguments teapport their measure is neither
unjustifiable nor arbitrary. The reason for thighat it is almost impossible for Members to
guide themselves even by past Panel and Appellatyy Blecisions, as not even these

reports contain a clear and strong explanatioh@itature of these elements.

% That was the case for example in the US- Shringpude, where after finding that the measure was
unjustifiable and created arbitrary discriminatimtween countries where the same conditions prevaias

not necessary to further examine also whetherhié measure was applied in a manner that constitutes
disguised restriction on international trade.
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For instance in thdJS — Shrimpdispute, the Appellate Body examined the
conditions for a measure to constitute a meanghofrary or unjustifiable discrimination
between countries where the same conditions preltavas noted that pursuant to the
chapeau of Article XX, a measure may discriminate, but not an 'arbitrary’ or
'unjustifiable’ manner*Also, in theEC — Asbestosase, the Panel indicated that "if the
application of the measure is found to be discratory, it still remains to be seen whether
it is arbitrary and/or unjustifiable between coiggrwhere the same conditions prevail".

As follows, the analysis of arbitrary and unjustifie is made separately, due to the
fact each has its own characteristics. For instamcd)JS — Gasolinghe Appellate Body
found that an unjustifiable discrimination would bee that could have been "foreseen”
and that was not "merely inadvertent or unavoiddblen contrast, for a measure to be
arbitrary, case lai¥ has concluded that the "rigidity and inflexibilitgf the application of
the measure should be analyzed.

However, all these definitions tend to be ambiguand constantly change through
the different reports due to varying interpretatidm response to this situation, some
Members have tried to build their arguments by ltecathe chapeats overall purpose and
scope, trying to make possible the full comprehmmsif the meaning and extent of the
terms “arbitrary” and “unjustifiable” according the case law that develops this matter in
general.

a. Interpreting the terms “arbitrary” and “unjustiile” in the light of the purpose of the

chapeau

4 ABR, US — Shrimpparas. 161-186.
¥ PR,EC — Asbestog.17.

“8 ABR, US— Gasolinep.28.

“9 ABR, US — Shrimppara 177.
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Articles 31 and 32 of the Vienna Convention on thev of Treaties (VCLT) set a
series of basic rules for the interpretation obties. Regarding Article 31, it contains the
general rule of interpretation that states theofeihg:

“A treaty shall be interpreted in good faith in amtance with the ordinary meaning
given to the terms of the treaty in their contexd & the light of its object and purpose.”

This general rule of interpretation has attaineel $katus of a customary rule of
interpretation of public international law, to whithe Appellate Body has been directed,
by Article 3.2 of the DSU, to apply in order to mfg the provisions of the General
Agreement and the other covered agreenm8titence the important feature of the
application of Article 31 VCLT in WTO is a relian@an a rule of effective interpretation.
...Yet, it is essential to stretch that WTO judicidmy considering principle of effectiveness
as one of the corollaries of the general rule tdrpretation at the end of interpretation also
applies it as a part of the textual approath.”

According to the Appellate body in the US — Gasolidecision, “One of the
corollaries of the "general rule of interpretatiomi’ the Vienna Convention is that
interpretation must give meaning and effect tahadlterms of a treaty. An interpreter is not
free to adopt a reading that would result in redgavhole clauses or paragraphs of a treaty
to redundancy or inutility>®

Also, another statement on application of Article BCLT in the WTO can be

found in United States — Sections 301-310 of thed@&rAct of 1974, whereas the GATT

*ABR, US — Gasolingp. 17.

*lvalinas Rytis Sources of International Law in the Disputes I8etent of WTOMaster Thesis,Ghent
University, Faculty of Law. (2009) p. 26
<http://webcache.googleusercontent.com/searcheed@1hdF34DIgJ:vddb.library.lt/fedora/get/LT-
eLABa-0001:E.02~2009~D_20090629_101745-90492/DS1005.ETD+&cd=1&hl=es-
419&ct=clnk>accessed: 4 march 2015.

*2ABR, US — Gasolingp. 23
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Panel established that: “Text, context and objedHaurpose correspond to well
established textual, systemic and theological naglogies of treaty interpretation, all of
which typically come into play when interpretingngplex provisions in multilateral
treaties.”

In addition, it is also important to consider thakrticle 31 of the Vienna
Convention provides that the words of the treatynféthe foundation for the interpretative
process: “interpretation must be based above alhipe text of the treaty”

Taking this into account, it is possible to suggimn that for an interpreter to
understand the meaning of the analyzed terms oflthpeauof Article XX of the GATT,
it is necessary to understand its object and perposthe precise case of thieapeau the
Appellate Body has established that it aims to @néthe abuse in the use of the exceptions
contained in the subparagraphs of Article XXby balancing the right of a Member to
invoke an exception under this provision, and ights of the other Members under other
GATT provisions®.

Therefore, under such grey zone that is found andapeay it thus becomes
necessary then to interpret this provision withire tobject and purpose of the WTO
agreement in order to clarify how this provisiomlshe used. Specifically, how it lies upon
the concept of good faith, one of the pillars o thultilateral system, and furthermore how
the right of a member to invoke an exception aldi@s with the rights of other Members

within the GATT.

3 PR,US — Section801-310, para 7.22

> ABR, Japan — Alcoholic Beverages H. 105
5 ABR, US-Gasoling.22

% ABR, US- Shrimppara. 159.
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As set by the Appellate Body in the US- Shrimp r&ptt is proper for us to take
into account, as part of the context of the chapteuspecific language of the preamble to
the WTO Agreementvhich, we have said, gives color, texture andlsitato the rights and
obligations of Members under tNgTO Agreemengenerally, and under the GATT 1994,
in particular.®

() Thechapeauas an expression of good faith.

The principle of good faith plays an essential foleroviding a standard of conduct
to be followed by WTO Members in the implementatadrregulations that may affect the
normal course of trade flows. Such principle hasnbie object of analysis in WTO case
law, as Members are expected to comply with theiigations in good faith, and this
element is assumed to be present in their actions.

In the EC — Sardines dispute, the AB concluded that

“... We must assume that Members of the WTO will abioy their treaty
obligations in good faith, as required by the ppteof Pacta Sunt Servanda articulated in
Article 26 of the Vienna Convention. And alwaysdispute settlement, every Member of
the WTO must assume the good faith of every othembler.”>®

An expression of this principle is present on thapeauof Article XX, where it
controls the exercise of rights by Members. Sutfaditional approach was developed by
the Appellate Body in the US-Shrimp report.

In that dispute, the United States used tried ® ti® exception to justify any

inconsistency between the US Section of Public 1688, and its associated regulations

>’ABR, US- Shrimppara 155.

8 ABR, EC —Sardinespara. 278. In this respect, it is also importantecall Chile — Taxes on Alcoholic
Beverages where the AB concluded that, “Membeith®WTO should not be assumed, in any way, to have
continued previous protection or discriminationotigh the adoption of a new measure. This would come
close to a presumption of bad faith.”
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and judicial rulings, with the GATT. Thus, it sulited that the certification of shrimp
import implemented, sought to protect sea turttesnfbeing killed, was justified. When
analyzing if the measure was compliant with tghepeauthe Appellate Body referred to
the good faith principle, stating that “thehapeauof Article XX is, in fact, but one
expression of the principle of good faith. Thisngiple, at once a general principle of law
and a general principle of international law, colstthe exercise of rights by stated”.

Also, in the case of Brazil — Retreaded Tyres, MAppellate Body recalled that the
chapeau serves to ensure that Members' right ibtheaselves of exceptions is exercised
in good faith in order to protect legitimate intgie not as a means to circumvent one
member's obligations towards other WTO Members.’btiner words, it was stated that
Article XX incorporates the recognition of the ndednaintain a balance between the right
of a member to invoke an exception and act inctersily with the GATT and the rights of
the other Members under such agreement.

An example of such balance pursued within the gadd, may be the necessity of
coordination and cooperation at the internatioratel, spaces for negotiation, the
architecture and structure of the implemented meaand also the flexibility to adapt to
different situations in other countries.

To illustrate this, it is important to consider wiiae Appellate Body sustained in
the US- Shrimp dispute regarding the principle @bdfaith and negotiations:

“The record does not, however, show that serioteatefwere made by the United
States to negotiate similar agreements with angratbuntry or group of countries before
(and, as far as the record shows, after) Secti@was enforced on a world-wide basis on

1 May 1996. Finally, the record also does not shioat the appellant, the United States,

¥ ABR, US- Shrimppara. 158.
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attempted to have recourse to such internationaharesms as exist to achieve cooperative
efforts to protect and conserve sea turtles befop@sing the import baff”

This shows how by requiring Members to adapt tkeimduct to such conditions,
the chapeau constitutes an instrument of good faith as it detisaMembers to act
reasonably in their dealings affected by tradetigsasuch as the GATT. As Kelch states:
“[s]o ultimately the Article XX exceptions come daowo a balancing of the good faith
interests of the party asserting a strong polidgrast in a regulation and the good faith
interests of the offended party to conduct freedrander the “substantive” provisions of
the GATT.®!

In light of the above, it can be concluded that plugpose of thehapeauis to
prevent defendant parties to abuse from the Geaeaxa@ptions provision.

(ii) Doctrine of the Abus de Droit

The principle of good faith is structured by twasizaelements, one of them doctrine
of the abuse of rights and the other, the protactb legitimate expectations. These
elements together, “heighten a legal system’sitegity by placing each participant on
equal ground.®?

As follows, the analysis will center in tladus de droigs it is the application of this
general principle which has presence in ti@apeau This doctrine ofabus de droit
prohibits the abusive exercise of a state’s righis enjoins that whenever the assertion of a

right “impinges on the field covered by a treatyigdtion, it must be exercised bona fide,

®9d. para 171

®lKelch Thomas. Globalization and Animal Law: Compiaa Law, International Law and International
Trade. Kluwer Law International.(2011) . p. 264

®2Thomas Cottier and Krista N. Schef@ood Faith and the protection of legitimate expéons in the WTO.
In New Directions in International Economic LaMiarco Bronckers & Reinhard Quick eds. (2000).p.50
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that is to say, reasonabf{” In other words, an abusive exercise of rightsabylember
results in a breach of the treaty rights of theeptilembers as well as a violation of the
treaty obligation of the Member who is acting.

In WTO,case law has been highlighted the importasfceot abusing of rights by
establishing that “[tjurning then to the chapeawWdifcle XX, we consider that it embodies
the recognition on the part of WTO Members of tleedto maintain a balance of rights
and obligations between the right of a Member tmke one or another of the exceptions
of Article XX, specified in paragraphs (a) to @n the one hand, and the substantive rights
of the other Members under the GATT 1994, on tlewohand. Exercise by one Member
of its right to invoke an exception, such as Agi&lX(qg), if abused or misused, will, to that
extent, erode or render naught the substantivéytregts in, for example, Article XI:1, of
other Members®

From such statement, a conclusion arises withirafiication of the introductory
clause: when a Member invokes one of the Genera¢jiiions, a balance must be struck
between theight of a Member under Article XX and thauty of that Member to respect
the treaty rights of other Members.

In that same report, the Appellate Body made geegthasis in the importance of
such balance. It was determined that: “[tjo perom&é Member to abuse or misuse its right
to invoke an exception would be effectively to allthat Member to degrade its own treaty
obligations as well as to devalue the treaty rigtitsther Members. If the abuse or misuse
is sufficiently grave or extensive, the Member effect, reduces its treaty obligation to a

merely facultative one and dissolves its juridicélaracter, and, in so doing, negates

% ABR, US — Shrimppara. 158
®d. para 156
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altogether the treaty rights of other Members. Thapeau was installed at the head of the
list of "General Exceptions" in Article XX to prenesuch far-reaching consequenc®s.”

In conclusion, considering the interpretation clase has made within the purpose
and object of thechapeau it is clear that this introductory clause reqgsispecifically that
a measure does not constitute an abuse or misusiee gfrovisional justification made
available under one of the paragraphs of Article. XKerefore, it aims to ensure that such
exception invoked by a Member is applied in goathfand that there is no abuse within
the exercise of its right contained on Article Xxat may negatively affect the rights of the
other Members. In other words, thleapeauas an expression of good faith draws limits to
the way in which the General Exceptions are applied

b. Actual meaning and extent of the terms “arbjftand “unjustified”

Considering both unjustified and arbitrary discnation, they relate with the
decision-making process of the defendant party givan measure. As follows, according
to Bartels, case law about the justification of @sure under thehapeauof Article XX is
“associated with the idea that the chapeau is alrotedure, not substancé®

However, the analysis has never started from dejirither term. Thus, in six cases
in which an adjudicating body has analyzed the isterscy of the measure at issue with the
chapeadl’, some light has been shed as to whether a measiime, by its design or by its
effects, constitutes an arbitrary or unjustifiedadimination between countries where the

same conditions prevail.

% ABR, US- ShrimpPara 171

®Barthels, LorandA new interpretation of the Chapeau. Legal StsidResearch Paper Series, University of
Cambridge Faculty of LawPaper No. 40/2014. (2014) p.17.

®1d est, US-Gasoline, US-Shrimp, EC-Asbestos, Argertlites and Leather, Brazil-Retreaded Tyres and
EC-Seal Products.
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In the US-Shrimp dispute, the Appellate Body codelli that the way in which the
US measure was applied, constituted an arbitraggridnination, since it was unacceptable
for a WTO Member to use an economic embargo toirequther Members to adopt
essentially the same regulatory program withoutntaknto consideration the different
conditions of the other Member states. This, dueh® rigidness of the certification
requirement. Additionally, there was a lack of sparency and procedural fairness in the
process of certification.

Moreover, in the Brazil-Retreated Tyres dispute, Appellate Body added that the
consistency of a measure with ttleapeauof Article XX must be seen by the contribution
of the measure to the objective pursued, as thest bear a rational connectf§nWwith this
in mind, the Appellate Body concluded that the egtam to the measure at issue “resulted
applied in a manner that constituted arbitrary mjustifiable discriminatiof?. In that case,
the exemption had no relation with the object padsby Brazil, which was to protect the
population from diseases and to protect the enment from the contamination caused by
retreated tires.

Finally, in the EC-Seal Products dispute, the AlapelBody concluded that, even if
the EC-Seal Regime was provisionally justified unsiébparagraph (a) of Article XX, it
was designed and applied in a manner that coreditmtmeans of arbitrary or unjustifiable
discrimination between countries where the sameditons prevail®. It held this
conclusion by finding (i) that the exemption to theneral ban on the import of seal given
to indigenous hunt, had no close relation to thennpairpose pursued by the measure,

which was to protect animal welfare, as a publicahooncern; and (ii) that the European

% ABR- Brazil Retreated Tyreg. 227.
*%Id, at. 228.
“ABR, EC-Seal Productgara. 5.38.

34



Union had not made significant efforts to facidhe access of the Canadian Inuit to the
aforementioned exempti6h

In such terms, the Appellate Body has outlinedufjlocase law the meaning of the
concepts “arbitrary” and “unjustified” within the A3 T context. However, it is clear that
this approach is far from definitive.

c. How to identify that the manner in which a measis applied does not constitute an

“arbitrary” or “unjustified” discrimination

Having explained how the introductory clause of idet XX of the GATT
constitutes an expression of the good faith priecgnd tends to avoid thebus de droitit
is now relevant to describe which specific aspects addressed by trehapeauwhen
examining the application of a measure. Bartelssictans that the traditional interpretation
of Article XX establishes that the analysis of jfisation of a measure must take into
account the “difference between a ‘measure’ (tappraised under the subparagraphs of
Article XX) and its ‘application’ (to be appraisechder thechapea).” "? Hence, for a
measure to comply with thehapeauit must be applied in a manner that is not arbjta
unjustified; and/or does not constitute a disguisstiriction to trade.

This traditional view was applied for the first g@nby the Appellate Body in the US-
Gasoline dispute, where the United States assénegdany contravention of the GATT
should be found to be justified under the ArticlX Xg) exception. This since it aimed to

regulate the composition and emission effects sblijee to prevent air pollutioff. The

71
Id.
"“Barthels, LorandA new interpretation of the Chapehagal Studies Research Paper Series, University of
Cambridge Faculty of Law. July, 2014. Paper No2804 (2014). p.4.
3 ABR, US-Gasoling.7
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Appellate Body first defined the extension of tixamination that must be made under the
chapeauin the following terms:

“The chapeau, by its expressed terms addressessamathuch the questioned
measure or its specific contents as such, but rakleemanner in which that measure is
applied. (...). The chapeau is animated by the gulacihat while the exceptions of Art.
XX may be invoked as a matter of legal right, tlsbpuld not be so applied as to frustrate
or defeat the legal obligations of the holder @& tight under the substantive rules of the
general agreement

This same approach was also applied in the US-$hdiispute’and in the Brazil-
Retreaded Tyres repéttin order to determine if the manner in which theport bans on
both shrimp and retreaded tires were inconsistemtod with the introductory clause of
Article XX.

Nevertheless, it is important to take into accotlnet recent report in the EC-Seal
Products case, where the Appellate Body suggestiffieaent approach. To illustrate this
new vision, it should be considered the following:

“Whether a measure is applied in a particular mafoce most often be discerned
from the design, the architecture, and the revgatructure of a measure’ [citing thapan
— Alcoholic Beverages Mispute] It is thus relevant to consider the design, archite,
and revealing structure of a measure in order tabésh whether the measure, in its actual
or expected application, constitutes a means atramp or unjustifiable discrimination

between countries where the same conditions pr&¥ail

" ABR, US-Gasoling.22
ABR, US — Shrimpp. 115.

®ABR, Brazil — Retreaded Tyrep,215.
" ABR, EC-Seal Products. 5.302.
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Considering the previous quote from the EC — Sejbnt, this new view is much
more rigid than the traditional one upheld by tigpdte settlement body in past cases. In
contrast, this new approach demands from the dafeérghrty not only to demonstrate that
the manner in which the measure is been appliednsistent with thehapeau but also
that elements such as the design and structuiberent with it.

2.3.2.2Disquised restriction to trade.

The wording of thechapeaualso makes reference to "disguised restrictions on
trade”. However, this element has not been exemfsted the grey zones and lack of
clarity that characterizes thehapeau This part of the introductory clause has been
addressed only inconclusively in a few reports,éoample in the US- Shrimp dispute and
the EC- Asbestos cag®.

In this last dispute, this ambiguity within the iedfon of the words “a disguised
restriction to trade” was recognized as the “Pénglrecalled that the scope of these words
has not been clearly defined: "Under the GATT 19R@&nels seem mainly to have
considered that a disguised restriction on intéonat trade was a restriction that had not
been taken in the form of a trade measure or hatbeen announced beforehand [footnote
omitted] or formed the subject of a publication,even had not been the subject of an
investigation [reference 1dS — Springs Assembl]e&’.

Nevertheless, a slight approach to the meaninghf phrase was made by
establishing the following:

“In accordance with the approach defined in Arti8le of the Vienna Convention,

we note that, as ordinarily understood, the vertdisguise' implies an intention. Thus, 'to

®sanford GainesThe WTO’s Reading of the GATT Article XX ChapeAudisguised Restriction on
Envinronmental Measurelournal of International Law.Volume 22.I1ssue 4.020p. 36
EC — Asbesto$anel Report, para. 8.233.
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disguise' (déguiser) means, in particular, 'concbaheath deceptive appearances,
counterfeit’, 'alter so as to deceive', 'misrepresélissimulate’. Accordingly, a restriction
which formally meets the requirements of Article XB&X) will constitute an abuse if such
compliance is in fact only a disguise to concealfhrsuit of trade-restrictive objectives".

Furthermore, it is worth mentioning that three estd have been progressively
introduced by the adjudicating bodies in differdigputes in order to determine whether a
measure is a disguised restriction on internatitraale. In first place, develop a publicity
test, then the analysis of whether the applicatiba measure also amounts to arbitrary or
unjustifiable discrimination, and finally an examiion of "the design, architecture and
revealing structure” of the measure at issue.

The phrase ‘disguised restriction on internatidredie’ is always used with another
phrase, ‘arbitrary or unjustifiable discriminatiofThis turns this concept even vaguer and
leads to very different interpretations. The apphes WTO case law has held have failed
to offer a workable definition and furthermore t@ke the necessary distinction between
the “disguised restricted to trade requirement” ahd requirement of “arbitrary or
unjustifiable discrimination”. In contrast, cas&laas shown a tendency of mixing up both
concepts and pointing out a relation that existaséen them, without offering a convincing
explanation of this situation.

To illustrate this, it is important to consider witae Appellate Body determined in
US- Gasoline:

“The kinds of considerations pertinent in decidwheter the application of a

particular measure amounts “to arbitrary or unfisile discrimination” may also be taken

81d, para. 8.236.
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into account in determining the presence of a ‘Wsgd restriction” on international
trade.®

Hence, the clearer definition towards the secomtigiahechapeaumaybe found in
the report of Panel in US- Shrimp, where it upreeklmilar approach to the one adopted by
the AB in the EC- Asbestos case. This was that éasure jusified under Article XX, will
be considered to constitue a “disguised restricbaninternational trade” if the design,
architecture or strcuture of the measure does msup the legitimate policy objective on
which the provsional justification was based but,fact, pursues trade- restrictive, i.e.
protectionist objectives. Such a measure cannpidiidied under Article XX.%?

Taking the above into consideration, it is cleawhalso within the element of a
disguised restriction to trade in tlohapeauof the General Exceptions, the grey zone
remains constant. There is not even a preciseitlefirof this phrase.On the contrary, what
it is evindeced is an entangled relation betweerth bonjustifiable and arbitrary

discrimination and the notion of disguised resimitto trade.

2.4 The relation between the subparagraphs anchdy@aeau

Having explored the structure of Article XX, conaigrg the relationship between
the subparagraphs and ttieapeauof the General Exceptions it is worth mentionirgyvh
these two elements articulate.

WTO case law has set that the justification of aasnee under one of the General
Exceptions must be analyzed by developing a ‘tweetl’ test. This analysis aims to

determine (i) whether the measure is provisionaigified under one of the subparagraphs

8 ABR, US — Gasolingpara 25.
8 PR,US — Shrimpparas.5.138-5.144.
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of Article XX, and (ii) if it is consistent with # conditions of the introductory clause of
Article XX.

The Appellate Body in US — Gasoline dispute, esthbd this by enunciating the
appropriate method to be followed:

“In order that the justifying protection of Articl¥X may be extended to it, the
measure at issue must not only come under oneathe@mof the particular exceptions --
paragraphs (a) to (j) -- listed under Article XX; must also satisfy the requirements
imposed by the opening clauses of Article XPhe analysis isn other wordsiwo-tiered:
first, provisional justification by reason of chatarization of the measure under XX(g);
second, further appraisal of the same measure utiterintroductory clauses of Article
XX”83

This approach was upheld in US- Shrimp where the édhfirmed such
interpretation by establishing that:

“The sequence of steps indicated above in the aisabf a claim of justification
under Article XX reflects, not inadvertence or randchoice, but rather the fundamental
structure and logic of Article XX.”

In short, the task of determining whether a meafalle within the scope of one of
the subparagraphs of Article XX and furthermorepdventing the abuse of that specific
exception is quite complex. As follows, reasontfus order is that it is almost impossible
to identify an abuse or misuse if the interpretas hot first identified and analyzed the

specific exception threatened with it.

8 ABR, US- Shrimppara 118.
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3. The applicability problem of the chapeau.

The previous chapter exposed how the use of irg&fve tools in order to clarify
the meaning and extent of thehapeau of Article XX has been incoherent and
unpredictable. The adjudicating bodies through WEESe law have failed to provide the
clear and uniform interpretation that should beegivto the elements of the general
exception

It is important to recall the role adjudicating lexl play within the decisions they
adopt. The Appellate Body, in its Report WS — Softwood Lumber \hoted that
“according to Article 3.2 of the DSUtHe dispute settlement system is a central element
providing security and predictability to the mudtiéral trading systefn The Appellate
Body went on that it had taken into account thessaang and findings contained in its
report inEC — Bed Linerfas appropriate in considering the facts of thiseasd the
arguments raised by the partie¥

Furthermore, David in his text “The Role of Pregetdm the WTO”, established
that “[i]n the literature it has generally been eued that previous Panel and Appellate
Body decisions, due to theistfong persuasive powgrconstitute a form of fon-binding
precedent‘According to these voices, Panels continued te tpkevious decisionsirito
account by adopting their reasoning, in effectdaling precederit Thus, it could be
argued that the result of the mentioned line of diape Body decisions was a form aé
factoprecedential effect®®

Taking this into account, this lack of uniformityithin the interpretation of the

introductory clause contained in Article XX is seendefeating the possibility Members

#ABR, US — Softwood Lumber para 112.
% David, Felix. The Role of Precedent in the WTO — New Horizdvis@stricht Faculty of Law Working
Paper No. 2009-12009). p.6
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have to invoke such exceptions in order to judtiy implementation of domestic policies
that are not consistent with the GATT. Consequeritlg effectiveness of Article XX is
been widely discussed as there is a serious appitggproblem within its introductory
clause that, in practice, reduces its effects tml@mal or nonexistent.

An example of this problem may be illustrated witlthe concept of good faith
incorporated in thechapeau It has been suggested in many cases, that the Zoih
regulation assessment that needs to be done tmehsure under analysis comes too late
and therefore there is no sense in this examinaton instance, “[i]f a Member has a
health regulation which has been found to be inisterst with Article 1l, for example, and
has failed to satisfy the Panel under Article XX lfecause the risk it purports to respond
to has not been properly proved, or because thesuneas not particularly well suited to
achieving the policy objectives set, that Membelt never have the opportunity to show
the Panel his good faith because it will neveragefar as the chape&t.

Moreover, in case a Member arrives to the point rehgood faith will be
considered, it is almost impossible to prove. Asas previously described, WTO case law
has made very vague reference to the significanod nith has within thehapeau It has
been set that it is an important principle incogted in the introductory clause which aims
for a balance of rights. In addition to the anaysf specific cases, it has derived that
cooperation and negotiation are elements that dhioellconsidered in order to determine
the good faith, but there is not a complete andrchiefinition of how a member for
example proves its intention. This situation turinalmost impossible for a Member to

prove its good faith, because there is no referendeow to proceed.

8 Button, CatherineThe power to protect: Trade, health and uncertaiitythe WTO Bloomsbury
Publishing (2004).p.39
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On the other hand, another issue that illustrates d@pplicability problem is that
according to the wording of thehapeau it is only possible to develop a discrimination
examination in relation to countries in which tlaene conditions prevail.

To exemplify this, it is worth mentioning the meesin Brazil — Retreaded Tyres
dispute, where the policy objective justifying thestrictiveness of the measure was the
protection of human health in that country. “If thdetermines the ‘conditions’ in the
chapeau then there is only one country in which that ‘dion’ prevails. The question
whether thesameconditions prevail in more than one country does exen arise®
However, such problem disappears if the ‘conditipressailing’ are seen as those relevant
to the justification of thaliscriminatoryeffects of the measure, rather than regarding its
restrictiveeffects. Accordingly, on this basis a discriminatamalysis could take plac&®”

As follows, another problem arises, which is idieedi in the cases where measures
are addressed to situations in multiple countrless important to consider that the
‘conditions’ in those countries relevant to the gmges of those measures will very often
not be the same, which would lead to a preclusiorhisfdnalysis of discrimination. “The
paradigm case i8S — ShrimpHere the solution of the Appellate Body was ty gzt:
Discrimination results not only when countries ihigh the same conditions prevail are
differently treated, but also when the applicatodrihe measure at issue does not allow for
any inquiry into the appropriateness of the reguiaprogram for the conditions prevailing
in those exporting countrie§®

Hence, such interpretation still does not work; ésiample, in the recent dispute

EC- Seal products, that Appellate Body seems towbeng in establishing that “the

87 Barthels (2014).p.10
% 1d.
8 ABR, US- Shrimpparas. 164-165.
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‘conditions’ in thechapeaushould be linked to the justification for the teackestrictive
effects of a measure”, which certainly does notrsaecorrect approach.

All these examples, summed up to the grey zoneadyridentified with respect to
the interpretation of the terms “unjustifiable”, rbétrary” and “disguised restriction to
trade”, show how in the practice the applicabildy the rules of the chapeau present
difficulties. Such inconvenient therefore leaddhe lack of effectiveness in the practice of
the General Exceptions, as it is necessary to aehliee two — tiered test but in any event a
member achieves the first part of it, on the sectibthechapeauit is most likely to fail it
for the aforementioned reasons.

3.1 The ineffectiveness of the exception in thetica.

The ineffectiveness of the general exception caethion Article XX GATT is
illustrated when considering the decisions the @didating bodies have adopted within the
different disputes they have known.

“In WTO cases in which the respondent country meltto use a GATT Atrticle
XX defense, the Respondent has lost both the defand the case 97 percent of the time.
That failure rate exceeds even the overall “logxford of Respondents in WTO dispute
resolution — the respondent country has lost 9teguetrof the WTO cases reaching a final
ruling.”®°
There is only a 3% chance that a member invokimgetkception succeeds. “The

single remaining WTO case to invoke GATT Article XXC —Asbestos, is the only

“public Citizen OrganizationOnly One of 40 Attempts to Use the GATT ArticleG&US Article XIV
“General Exception” Has Ever Succeeded: Replicatthg WTO Exception Construct Will Not Provide for
an Effective TPP General Exception (20053 <https://www.citizen.org/documents/generalepton.pdf.
>accessed: 9 April 2015.

44



instance in which a country’s measure has been eéemmeet all of the tests to qualify
for an Article XX general exception defense.”

However, when examining the reasons by which thpeflpte Body considered the
measure adopted was justified under Article XX,ré¢hevas no reference made to the
chapeau The Appellate Body states that it upheld the Parfendings with respect to
Article XX. Hence, in the Panel report the only men made in relation to the
introductory clause, is the following:

“As the Appellate Body stated in thénited States - Shrimpsase, the conditions
laid down in the chapeau of Article XX (b) are mearecisely to address situations in
which a Member applies in bad faith and in an almusianner the exceptions laid down in
Article XX. In the EC’s view, this means that thetgntial problem of abuse and bad faith,
alluded to by Canada, is adequately covered by‘¢hapeau” of Article XX and there
cannot be two sets of provisions (non-violation a@hd chapeau of Article XX) which
address the same problem twice. The EC therefapope that this argument of Canada
also be rejected’

This extract does not give any light of how a Memsleould proceed in order to
achieve the second stage of the two- tiered tdstharefers to thehapeauIn contrast it is
just pointing out a possible error in which Canaday have incurred but not an
interpretation or statement of how the requirementhe chapeaunvere complied with by
the respondent.

Taking all into account, the number of decisionsvimch the Members have failed

to demonstrate their measure complies with theireapents of Article XX and specifically

Iid. at. 5
PR EC- Asbestogara 3.531
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with the chapeau which is basically the last stéghe two — tiered test, illustrate the

problem of ineffectiveness that has been discussed.
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4. CONCLUSIONS

The General Exceptions contained on Article XX bé tGATT, constitute an
instrument of flexibilization that aims to find albnce between trade liberalization and
particular interests of Members.

Such exceptions were negotiated in order to proeflective scenarios for the
adoption of domestic policies without disfiguriniget essence of the multilateral trading
system. That is the reason why a number of req@nésnmust be met in order to make use
of the exception. As it was exposed, several tesist be achieved along the different
elements of this provision. The conditions set lgy tests may be interpreted as the limits
imposed to the right Members have of invoking aoeg@tion. However, the combination
of rigorous and complex tests all over the applcabdf the provision and the ambiguous
and limited interpretations the adjudicating bodiese reflected in case law, have turned
in practice ineffective the exception.

Principally, the vagueness and lack of clarity witthe chapeauof Article XX is
the source of the problem. As it was exposed, tieer® uniformity in the definition of
concepts such as good faith, arbitrary and unjabté discrimination and disguised
restrictions to trade. Despite the pivotal impoceof such notions within numerous WTO
obligations, their precise scope and significarem@ain uncertain. WTO Panels and the
Appellate Body continue to declare that measuresnat justified under Article XX with
little rigor or justification.

This constitutes a serious issue; especially cenisig the importance such
elements of thehapeauhave, as they are the ones that define whether Memlsuses or

abuses of its right. A Member may put great effiortcomplying with the complex
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requirements of an invoked subparagraph, nevesgfele possibility of achieving the test
set by thechapeauare almost minimum to none (in fact, 3%) whenidigllwithin its grey
zone.

In order to respond to this situation, it has beeggested to make the analysis of
the chapeaumuch more flexible. For example, more space falodjue between the WTO,
Members’ representatives and scholars, may leadrastudy of Article XX from a more
neutral standpoint. This approach would be ablebting more flexibility to the
interpretation of GATT Article XX by understanditige real concerns that exist at its core.
In addition it would permit the understanding ok tterms of thechapeauwithin real
contexts, making its application likelier.

In conclusion, lessening the rigidity and complexif the requirements of the
General Exceptions without sacrificing the balabeéween the rights of Members, may
allow for a real effectiveness of the General Exiogig and finally put an end to this grey

zone that has harmed it to the point of rendefingeless.
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