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Prologue

Over the last 30 years professions have been subjesearching critiques; nothing
about them is taken for granted anymore. The lpgEkssion, as one of the trinity of
original professions, has been mired in controvers\critics have deconstructed its
values and objectives. Although for some the ¢sitichas sounded like a jeremiad
and they have attempted to resurrect professiorsenign markers of sociality, the
agnostics are in the ascendakinderpinning the social cohesion of professiorth wi
society is the educational process through which pefessionals are initiated. The
critique of professions has enveloped all aspettprofessionalisation including
education and training, which poses massive chgdiemo the approach to knowledge
creation taken by professiof#n this article we consider the institutional dimsens
of professionalism and the ways that the legal ggsibn, as a modern institution,

grapples with the challenges of postmodernity.

Postmodern theorists observed that radical charigesocio-economic
organization presented by post-industrial capitalis the second half of the 20
century threatened our prevailing conceptions afvledge. As societies became
bureaucratised and imbued with notions of contdolensumption, they fractured the
dominant cultural and aesthetic values and rewmtiged the way learning was
acquired, classified, made available and exploiteBor Lyotard, for example, the
correlation between the acquisition of knowledgel @me training of minds was
obsoleté’. Furthermore, as Lyotard and Foucault hypothesitesjinkages between
power and knowledge were fundamental to understgndhe processes of
modernization. This is perceived in Foucault's ®can the role of types of
knowledge in supporting the rise of impersonal meks of disciplinary powet,and
in Lyotard’s view that knowledge is a key componignthe competition for power.
As Lyotard also observed, ‘knowledge and powertaresides of the same question:
who decides what knowledge is and who knows whatseo be decided?The
relevance to any analysis of the professions isonisv The power and legitimacy of
professions is acquired in part from their statasogganisations defined by their

control over knowledge. If control over knowledgdadst, what happens to power?
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For the solicitors’ profession, the Law Societyshadopted the role of
determining what is knowledge. The power is comsé@d, however, as the initial
stage of legal education is negotiated with unitiess and the final stage of training,
the apprenticeship or training contract, has beaegely left to solicitors’ firms. Both
are troubled relationshigsThe Law Society’s Training Framework Review (TFR),
promises changes to solicitors’ education from diato grave® marking a
potentially radical departure in legal educatiod &aining. The Training Framework
Review Group (TFRG) proposes that regulatory agtifacuses on the assessment of
educational outcomes, rather than courses or ptloeesses. Among the ideas under
consideration are the centralisation of the asseissmof some of the post-degree
outcomes and external assessment of some elemethg draining contract. The
combination of these ideas make the conventiomagrological stages of education
and training, from academic to vocational educatiow hence, to apprenticeship,
highly contingenf. Among the familiar landmarks threatened by the TFBposals
are the current forms of the joint announcementjaalifying law degrees, the Legal
Practice Course and the training contract. Inrasgpito provide flexibility and
accommodate diversity, differentiation and mobjlithe TFR espouses distinctly

postmodern themes.

The article examines three aspects of the condhrosn up by the TFR. In
the first part we analyse the structure and drieérthe TFR, where they have come
from and how they will be articulated. Secondly, eamsider the TFR in the light of
the context of the political economy of higher esmtian and its role in the new
capitalism. Finally, we examine the potential effeof the TFR for the legal
profession from the perspective of deprofessioaatis and also for the Law Society

itself, whether it can retain a key role in the ldfourse of the legal profession.

The Context of the Training Framework Review

Seen in a historical perspective, the TFR proposads evolutionary rather than
revolutionary. The decisive transition from convenal, content-based courses
occurred in the late 1980s and early 1990s, wheh the Bar and the Law Society
instituted the Bar Vocational Course and Legal ®tacCourse. This represented a

Weberian educational rationalization, characteridgd the deconstruction and

transformation of the arts of professional pracfit® transactions and skills. This .
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responded to demands to close the gap between rmaicadglucation and legal
practice’® Although these new courses were controversial, Li\el Chancellor’s
Advisory Committee for Education and Conduct praubfurther refinements in the
mid-1990s, including proposals for a common haléirse, or licensure, for both
branches?! Increasing anxiety about both law degrees, vooati®@ducation, and
professional regulation generally, has forced etioicaand training up the
profession’s list of priorities. Launched in 20Gnd due to conclude in 2007, the
TFR matured under the shadow of the Clementi Rewviéwhe Market for Legal
Services, which recently proposed that the legafigsision separates its representative
and regulatory functions, and that it exercise I#iger under the supervision of an

independent regulatdf.

The deliberations of the TFRG have been punctudigdthree public
consultations to date, the last of these is dudowe in July 2005. At an open meeting
in 2001, following the first consultation, stakethets broadly welcomed the attempt
to rethink the prescribed elements of solicitoredion. The most remarkable aspect
of the process by this stage was that ethics wshiddle equal billing with knowledge
and skills in the framework. The decision in 2002dcus the review group’s work on
the outcomes of the education and training prodedmlly obscured the full
implications of the review. Following a paper bylépendent consultants published
early in 2002, the Law Society reworked its outcepmnsulting again late in 2003.
The shape, if not the detail, of the current prafosow emerged, generating
considerable controversy. The proposed shift frofocais on prescribed courses to
the outcomes of education and training signallezkéming of the vocational stage
requirements and the possible marginalisation & ¥ear long Legal Practice
Course®® Proponents of the course argued that this thredtehe professional
standards of solicitor$, a proposition robustly rejected by senior Law $bgci
officers!® More cautious assessments concluded that the deild lie in the

regulatory detait®

Features Of The Proposed Framework

The TFRG's proposed outcomes are organised in dooups. Group A outcomes

comprise the intellectual, analytical and problestviag skills delivered in honours
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foundations of legal knowledge. Familiar subjeats expressed in unfamiliar ways.
Rather than Land Law and Equity and Trusts, thelyné&wvmulated outcome requires
understanding of ‘the legal concept of property ah@ protection, disposal,
acquisition and transmission of proprietary integ'eand ‘equitable rights, titles and
interests™’ This appears to be a deliberate departure fromridous prescription of
Land Law and Equity and Trusts and an invitationréduce the scale of these
subjects. Some new topics are introduced appareiitythe intention of reinforcing
the common identity of solicitors. Thus, studenth ke required to have knowledge
of the ‘the jurisdiction, authority and procedurefsthe legal institutions and the
professions that initiate, develop and interpretldw...” of ‘the rules of professional
conduct’ and of the values and principles on whiglofessional rules are
constructed’. At present, there are no indicatiohBow much time must be spent on

each outcome, although work is in progress to dgvahd explicate the outcomes.

The Group B outcomes, loosely gathered underathifity to complete legal
transactions and resolve disputes’ are readilytifigole with activities in the current
Legal Practice Course. The Group C requirementsnodstrating ‘a practical
understanding of the values, behaviours, attit@hesethical requirements of being a
solicitor’, and those in Group D, ‘professional,rgmnal management and client
relationship skills’ could inform both a vocatior@urse and a period of work based
learning. The TFRG however, appeared to rejecalfoeation of outcomes to stages.
Although it considered that some of the Group Dcomtes could only be delivered
during the period of work-based learning, most weoe assigned to a stage in the

process. A multiplicity of routes was envisaged andexpress desire of the revigiw.

Among the combinations that cannot be ruled outdagrees and conversion
courses for non-law graduates incorporating theu@r@ transactional outcomes
associated with the vocational stage, and vocdtiooarses that incorporate work-
based learning, perhaps through supervised clieigagrience. It is plausible also that
some of the larger firms might incorporate the @Qré vocational outcomes in the
period of work-based learning. This proliferatiohroutes will require a regulatory,
or audit, regime of some complexity to assess véredhprospective entrant has met
an outcome. This may involve questions of timecgland standard of the experience

that is claimed as evidence.
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Latterly, the TFRG has considered how the outcomight be delivered given
the implication of an outcomes framework that thelteuld be minimal prescription,
and given the promise to enhance standards. Anunsniegree, as the common
currency of European education and professionakyeninder the Bologna
Declaration'® was inviolable, as was a period of work-basedniear The TFR
proposals envisage the replacement of the traicamgract with a solicitors’ firm by a
period of work-based learning of up to two yeardarthe supervision of a solicitor.
This experience may be located in a wide range rghrmisations and, indeed,
encourages moves between them in search of theleduexperience that will meet
all of the required outcomes. The work-based |legrmégime will be supported by a
more rigorous supervision process for intendingcgofs, based around completion
of a portfolio or learning log, a more demandinderéor supervisors. There are
proposals for more external scrutiny of standarasuding more rigorous monitoring
and reporting processes for the period of work-thdsarning, centralised assessment
of some or all of the Group B outcomes and a te$iet completed before the end of
the period of work-based learning. These propoasjsre to make operational the
underlying, unifying principle of the Training Framwork Review, increase
functionality, and respond to the principal inflaes or spheres of concern; access
and standards, specialisation and internationalisaf hese drivers of the TFR are
now considered and the TFRG proposals contrastddthé approach taken by the

Bar in the review of its vocational course.
Drivers Of The Training Framework Review

1. Access and standards

During the last decade disquiet over access tetbession was fuelled by research
showing that discrimination was inhibiting the msfion’s attempts to embrace
diversity. The Law Society’s own cohort study cam#d that large law firms
indirectly discriminated against ethnic minorityidénts by selecting trainees on the
basis of higher education institution attended aeérefore, albeit indirectly, by
social backgroun®’ This concerned government and others charged puittnoting

social justicé* The TFR proposals, it is said, respond to concebmit the fate of

‘non-standard’ applicants by reducing the costaraf removing potential bottlenecks { Deleted: 23
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in the qualifying process. Prospective entrantsiatended to benefit from savings
flowing from ending the provider monopoly, from apfunities for broader kinds of
work-based learning and from the more effectivegration of skills, knowledge and
ethics across the curriculum. Critics suggest thase benefits are illusory; money
wasted on unregulated courses will be a fresh soofccriticism of professional
regulation and the preference of the market fondded products will deny non-
standard entrants post-qualification jobs in legalctice. The underlying concern,
however, is that the end of a compulsory Legal tRracCourse, and the possible
contamination of the undergraduate stage by vataliem, symbolises
deprofessionalisation. There will be a race to libééom in providing the cheapest
route to qualifying as a solicitor. The General @dlof the Bar, while launching a
review of its Bar Vocational Course, does not apgigawn to iconoclastic solutions.
The circumstances of the professions and theirsesuare similar. The Bar is equally
if not more troubled by the access issue, so madhat it was forced to introduce an
unpopular requirement that barristers’ chamberd ftieir pupils. There is also
criticism in some quarters of the costs of the tiooal year, which is very similar to
the cost of the LP& The difference in approach appears to reflecterkfit
assessments of the potential for and value of ¢timen@on socialisation of lawyers in
the vocational year.

2. Specialisation

Increasing specialisation of legal practice cail® iquestion the utility of broad legal
education, in which most of what is studied wile¥itably be redundant. The Law
Society recognised the force of this argument witesccepted the proposal of a
consortium of City firms to run a commercially oriated LPC, having earlier
conceded the doubling of the content of Business laad Practice to the City
lobby?® The TFR proposals may extend this logic by enaginratraining routes
geared to particular kinds of practice and by pguine way for a more efficient
division of time between a generalist pre-qualifima regime and post-qualification
specialisation focused programme. The Bar clainizttess subject to the pressure of
specialisation since the Bar Vocational Course éhapecialist core of litigation and
advocacy, areas in which, if the Bar has a futaltdyarristers ought to have expertise.

The Bar has considered a move to accommodate §patign by allowing intending

Deleted: 23
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however, may not be worth compromising the commaiming platform. Barristers
already have shorter training than solicitors’rinag) because pupillage is shorter than
the training contract by one year. As barristers d& jure sole practitioners, they
argue it would be impractical to impose obligatias them at the apprenticeship

stage in the way the Law Society proposes.

3. Internationalisation

The English legal profession has been sensitiviatewnational trends in vocational
training in other Commonwealth jurisdictions, tHenges in the 1990s owing much
to overseas innovations, particularly from Briti€olumbia?® The TFRG has
considered models from other jurisdictions and ogmfessions in formulating its
proposals. The interface between national jurigghet is increasingly problematic.
European professions have been moving increasialglyger in many spheres of
operation and the profession in England and Wdlesdy recognises lawyers from
other jurisdictions, subject to rudimentary assesdnof knowledge, the Qualified
Lawyers’ Transfer Test. The issue assumed a diffezemplexion with the decision
in Morgenbessef® where the European Court ruled that a Europeaal [egfession
must not refuse to enrol the holder of a legalafipgd of another member state on the
ground that qualifications are not those normadiguired to practice in that state, but
must compare the qualifications and experienceeghin the other member state and
assess their relevance to the exercise of the gmiofe in question. The move towards
an outcomes framework makes it easier to determiogyenbesseapplications by
disaggregating evidence requirements. Extendingofiygortunity to make claims

based on ‘equivalent experience’ to domestic appt& is a logical step. The Bar,

however, seems likely to trelsiorgenbesseapplicants on a case-by-case basis and to

retain course-based competence judgments.

The New Political Economy of Legal Education?

Even if the immediate impact on undergraduate leghication may be relatively
slight, the Training Framework Review is an extrgmenportant development in
terms of locating trends in legal education withime wider context of the
transformation of higher and professional educativhatever its particular merits, in
policy terms, the TFR clearly fits within the growgi marketisation of higher
education and the move towards a neo- or perhdjys dast-Fordist, some might

/
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even say a postmodern, system of education amirtgf This tendency emerges in
three particular and related trends that we labeirnodification, flexibilisation and

segmentation.

1. Commodification

A growing number of writers have identified theendtto which not just the role of
the university but knowledge itself is being tramsied in the neo-liberal political
economy?’ A key feature of this process is the corporatisatind commodification
of learning. This goes beyond simply treating krenge itself as a product in the
marketplace; it implies strong epistemological tiestween new approaches to
learning and the new, flexible, capitalist econontsonically, this process of
commodification seems increasingly to attach itselinovements that would view
themselves as progressive. This is well illustratedexample, in Bereiter’'s work on
schooling®® Bereiter has questioned the conventional ‘intér(ia., mental maps
model) and individualistic focus of education. Wiratividuals know on their own is
less important than what they can do with others&at value’ to the enterprise;
learning becomes collaborative, outward looking godl-oriented, rather than an end

in itself.

This is not to say that means-ends rationalitybed’ in any absolute moral
sense, but it hints at the power of the new cagitato co-opt progressive movements
to its own ends. As Gest alhave argued, the new capitalism pre-empts mangahdi
postmodern themes; it too celebrates freedom, éand diversity, the collapse of
borders and traditional structures, and the undengiof hierarchical authorit§’
Consequently we do need to be aware of what istaldeshere, and the very

complexity of the game that is being played.

In higher education generally, this complexity &tured by Gibbonst alin
their discussion of a co-evolutionary shift betwéande 1’ and ‘mode 2’ knowledge
production®® Mode 1 describes the conventional norm of acadaiyibased research
and scholarship; it is essentially mono-disciplnapoted in the research practices of
the traditional university. Mode 2 knowledge protime, by contrast, describes an

alternative, emerging, paradigm in which knowledgethe outcome of applied
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transdisciplinary work, which is subject to far gter external measures of social
accountability and quality contrdt.Mode 2, they suggest, does not replace mode 1,
but serves as a bridge between ‘scientific’ basgearch at universities and the social
and economic interests of society in a knowledgeetaeconomy. But at the same
time, mode 2 does have the capacity to influeneanthy in which basic research is

itself performed and organiséd.

While Gibbonset alsee mode 2 as essentially a ‘good thing’, for useatly
encapsulates some of the tensions of what is paligna profound epistemic shift.
The mode 2 agenda strongly aligns the universitieagents of the new capitalism. It
challenges the very conception of knowledge legitad by the grand narratives of
modernity®® it emphasises the interests of knowledggersin the shaping of
knowledge productiod® and of university-business networks in knowledge
construction and transfer. It reflects a processvhich the social success—perhaps
even the utility—of knowledge production (which Natry et al sanitise in terms of a
rather double-edged standard of ‘social robustigssomes to be equated with its

intrinsic value.

This process of commodification has emerged thrauglumber of trends in
the law schoold® Many of these are not unique to law: the increpdimcus on
occupational and technological competences; thendatdisation of learning
outcomes, the various moves to redefine studentsuagmers, and courses as
products, are all consistent with this process. gtmvth in skills-based learning in
law, the emergence of the “new legal ethit’styven the normalisation of socio-legal
studies—are all potentially Janus-faced in thisardg The skills movement has both
strongly vocational roots and tendencies, but ad$adts most critical and reflexive,
draws on the counter-hegemonic agenda of the lavic anovement® The ethics
movement (such as it is) while potentially seekitng reinforce the traditional
ideological and normative components of legal msifenalism, has also sought to
eschew a narrow vocational agenda, emphasisingetbe to inculcate wider ‘humane
values®® and to promote resistance to unethical practiduras and sheer ethical
indifference?® Similarly, socio-legal and interdisciplinary appohes, while

traditionally seeking to counter the continuing doamce of legal formalism and
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definitions of ‘context’ in terms purely of the bnsss or economic context of l&W,
or to the assimilation of a narrow, increasinglemdefined, policy orientatioff, both
of which may limit or even undermine the potengathe law schools as ‘incubators

of social criticism™®

The interesting question for us is, which of thegé&ting tendencies may be
exacerbated by the TFR? The academic ‘missionthef law school, like other
‘professional schools’ has, in some sense, alwags ltompromised by a strong need
to provide technical training and professional adiation, but this does not justify

the widespread failure of legal education

to explore in a systematic manner the questiorsedaby the obvious fact that
the law is the most central and profound methodutgin which power, and
therefore justice, is dealt with in a society groed on acceptance of the Rule

of Law**

The TFR, despite its evident desire to increasethieal content of academic
and vocational legal education is, in reality, kaly to bring about that degree of
transformation to either the law degree or the tional stage, whatever form that
takes. Indeed, in so far as it may encourage a nmvaore exempting degrees, it
potentially brings the academic and vocational guty of law closer together, for
good or ill. At a technical level, this could be la@med if it allows for a more
reflective and intellectually satisfying approaah the professional elements of
training; it could even mean a revival of acadethjicaeglected areas of procedural
and adjectival law. But, on the other hand, thee aso risks associated with the
introduction of more vocational outcomes to the rdeg greater pressure on an
expanded curriculum, almost certainly; perhaps glsater pressure from students,
employers and others to increase the occupatieteance of the curriculum. This
latter prospect may be a cause for concern givemdéicessary and, at its best, creative
tension between the cultural projects of acadenaiod professionals. Will the
emphasis on educational outcomes pander to therpwfive tendencies of a training

culture?” rather than enabling students to engage in a E@eping process? At the

often neglected level of assessment, the move t@woomes approach is also {D e
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of the proposed final stage assessment. What Kirvidence will be required? To
what extent will knowledge be directly assessenhiarred? What kind of assessment

will be considered appropriate for assessing ‘@sifnal’ attributes and behaviours?

2. Flexibilisation

Flexibilisation, as a concept has its origins iralgees of the post-Fordist labour
market?® It has been imported into higher education largelypart of the neo-liberal
agenda for individualising learning to meet labmarket needs. This shift has been
characterised in policy terms by Newby and Warwécka move from traditional
‘just-in-case’ general intellectual developmentnore flexible ‘just-in-time’ (note,
another concept borrowed from the business wortd) altimately ‘just-for-you’
learning?’ Flexibilisation, in various forms, is already #ostgly emerging feature of
the higher education terrain, through both nati@mal international policy initiatives:
for example, in the domestic agenda around theteart®n of foundation degrees
and government expectations of greater FE/HE pasfiieand coordination, and also
in the Bologna process of constructing a Europeesa af higher education.
Pedagogically too, flexibilisation is increasingigfluencing delivery modes and
practices through the use of open and distancaifepmechanisms, work-based

learning, the construction of virtual learning e@oviments, and so on.

Flexibilisation thus represents a change of paadintsignificant proportions.
At best it can help democratise knowledge, enhacess and assist individuals to
develop more self-paced, self-directed and perpapsonally ‘relevant’ programmes
of learning. It may encourage us to find new andrigsting ways of constructing and
delivering a curriculum. It too emphasises thetdinifm traditional provider-centred
models to needs (or demand?)-led educational poovisand thereby also begs
guestions about the very kind of knowledge and gsses that could and should
constitute a higher education. Neither of theseeisessarily a bad thing. But there are
possible consequences that would prove too radicdeparture from traditional
conceptions of learning for many. Warwick, for exden has raised the possibility of
universities as essentially ‘assessment institstjoproviding no instruction in the
conventional sense, but working with students tastwict a suitable portfolio of

accredited experience that would lead to an acadlaward'®
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The TFR proposals for the vocational stage areistm with this radical
restructuring of the educational process, raismgadrtant questions about what we
might lose pedagogically thereby: a diminishingtloé experience of learning as a
collective and even an ‘embodied’ enterprise, pes#a A growing reliance on
performative knowledge and experience, with a gpoeding loss of emphasis on
underlying conceptual understanding? Perhaps $heofiyet greater marginalisation
of certain forms of learning or areas of knowled@m, which there is limited

(perceived) need in the marketplace?

Structurally too, we might want to consider whetlige TFR will actually
make that great a difference to either the academiocational stages. While hoping
that a thousand flowers will bloom, the TFRG itssdiems to have largely assumed
that the default options of LLB or CPE (equivalepit)s LPC (equivalent) will remain
more or less the norm. They could be right. Madiferentiation is a risky game; the
Canadian Arthurs Report attempted in the early $38@&ncourage a more pluralistic,
differentiated system of degree level legal edocatl It largely failed in this regard,
perhaps, in our view, because it underestimatedirtherent conservatism of law
schools and their ‘customers’ and/or because, imyHArthurs’ view, it failed to
anticipate the changing political economy of legducatiort! But if the TFR does
have a radical impact what is it likely to be? Wile see vocational cram courses
proliferate as some commentators fear? Will vocatidgraining be moved ‘in-house’
by the large law firms, or consortia of law firm@&#2ll law schools vie to see who can
be the first to meet all the ‘academic’ and ‘vooa#l’ outcomes in a three-year
degree programme? We cannot be sure, but we gaaaihot preclude any of these
possibilities until the outcomes are fully develdmnd the Law Society’s proposals

for monitoring them announced.

3. Segmentation

The flexibilisation of training is also in part @sponse to the structural transformation
and segmentation of the legal professtoiMuch of the initial pressure for reform
came from the elite law firms. These institutiorsd already, through the ‘City LPC’
sought to tailor the Legal Practice Course morthéir needs. The TFR proposals do
not follow the logic of professional segmentationits logical outcome. The present

proposals, whilst allowing greater specialisatibart the LPC, remain wedded to the

/
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notion of a common training framework defined bgyoge knowledge. For example, it
will not be possible to qualify by choosing puralgntentious or non-contentious
work. In other respects the proposals go much déurth reforming education and
training than the large firms probably anticipatedrticularly as regards the proposals
for the external assessment of the final work-basarhing (training contract) phase.
This will meet resistance because it both incredisesourden on training providers

and challenges their autonomy in determining coprpe to practice.

The possible linkage between professional fragntiemta and the
segmentation/flexibilisation of training may alsavie important implications for the
TFR’s avowed mission to increase diversity of ascéghe past is a reliable guide, it
has been the non-elite institutions, particulahg post-1992 universities, who have
been most effective in recruiting non-traditionalidents and responding to the
occupational skills agenda. These same institutimve been generally less effective
in gaining access for their students into the déig firms and corporations. Elites
tend to resist any downgrading of knowledge. Whé#teé elite universities refuse to
play ball with the TFR, and the elite employersusef to abandon them? While we
anticipate that these elite institutions are celyaaware of the need to address
diversity, there is a very real risk that the efitayers will continue to set the informal
benchmarks. The consequence may be that statud-biasections and divisions
between training models will continue to emergé¢h® benefit of those students who

have the resources of both cultural and econonpitata

Bureaucratisation, Professionalism and the Law Soety

Theoretically, what does the Training Framework iBevsignify? We argue that it
represents a significant movement in the developrma@na postmodern legal
profession. The TFR is also symptomatic of a pifeml association seeking to
legitimate its authority by developing a highly baucratised system of training for a
profession that is riven by fragmentation. Webemunter-pointed the rise of
bureaucratisation against “collegiate, honorific damavocational forms of

administration” and saw it ultimately forming aroir cage for modern society.

Foucault took the notion of bureaucratisation g dtather when he rejected the

separation of power from knowledge, “that therends power relation without the
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suggest begun to illustrate this: in Foucault'snrit is the rise of bureaucratic
surveillance (as in the keeping of detailed perkdites and records), as we show

below>®

It starts with the reconfiguration of professiosaiiand profession. Some may
argue that we are seeing the decline of profesksomaothers may suggest that it is
less drastic and can be interpreted as the modéiomnsof professionalism, in a “third
way” sense. Whichever assessment is correct, owregions of professionalism are

changing.

Early conceptions of professionalism put educat&inthe core: abstract
knowledge applied to everyday situations represkmteclassic description of the
professional’s rol&® But this was presented in a neutral way that tomlkaccount of
professions’ inclinations towards the monopoligataf work areas. Implicit in the
TFR’s approach to education and knowledge is, abave noted, a democratisation
process, which is encapsulated in the ideas ofsacaed diversity. The TFR attempts
to achieve this by breaking down its overarchingidtire into a set of related
categories: knowledge, skills and attributes. Thanmer in which these are
accumulated follows a distinctively post-Fordistediion towards flexibilisation’ It
is useful in this context to compare Freidson’slysis of formal knowledge and
democracy® Formal knowledge is associated with the rise oflenn science which
is rooted in the universities. It is not by defioit part of everyday knowledge; it is,
rather, elite knowledg®. For Daniel Bell “the heart of the post-industsakiety is a
class that is primarily a professional class...A pssfon is a learned activity, and
thus involves formal training, but with a broadeifectual context®® Much has
changed since Bell speculated on the future. Hendidoresee the growth in “mode
2" knowledge production, which we have characterias double-edged, nor did he
see the impact of such artefacts as the New Pudhnagement which view
governance issues as matters of coordination bgaogratic means. Professions as
learned activities have ceased to have a secuira da their jurisdictions. Formal
knowledge contains a tension therefore betweenrdlgeof the intellectual and the
technician, or, in other words, the difference hetw pure and applied knowledge.

And here we can perhaps understand how the TFRtgdions take life. They can
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be tracked on the continuum between pure and applie they can be monitored by

more bureaucratic methods.

If the university is the key institution for thegatuction of formal knowledge
and its practitioners, there is a potential danger'mode 2" becomes the
determinative form of production. The technician atempting to tame the
intellectual. As Dahrendorf neatly puts it: “Alltellectuals have the duty to doubt
everything that is obvious, to make relative athauity, to ask all those question that
no one else dares to ask"There is, however, a converse. For professiorettsin
market control their educational processes mustd lel “credentialed
professionalization®® In these terms the TFR makes sense. It bindsateSociety
closely into the reproduction of the professioralihost casts the society as the carrier
of the professions’ virtues which reaffirm the dooed existence of the legal
profession, with especially its responsibility fdcradle to grave education”.
Theoretically, the TFR attempts to blur the didimt between two types of
knowledge, elite and demotic by inferring knowledgem the performance of a
skilled activity. The blurring is epitomized in tHeaw Society’s determination to
elevate skills because it is in them that the gsatationalization can emerge and
control exerted in a Foucauldian sense. The moyebd Law Society discussed in
our article illustrate how the Society has comerdalise the insufficiency of the
“command and control” method of governing legal @tion, and the profession. The
continuing iterations over the years of what cansds a qualifying law degree, the
attempts to dictate relevant legal knowledge thhouhge Law Society Final
examinations, annual evaluations of Legal PractiCesirses, and so forth are
expensive and time-consuming. Moreover, they haaged to reconcile the

constituencies of academia and practice.

The TFR, via flexibilisation, appears to restruetdegal education into a
broad, diverse array of options. It is no longemawand and control but a move to
verification through audjt which becomes a compliance-oriented approach to
regulation® The Law Society achieves this through an outcostestegy, which
includes greater external supervision of the apjmeship stage via journals and

projects, and the proposal that there is a finay'[@ne” assessment. This is a subtle
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in] the development of a transparent inner spacedtf-regulatory capacity™ The
purpose is to render compatible educational (oinegs) purposes with regulatory
objectives. Perfect compliance shows that the &gdeathe regulator have been fully
absorbed. There is an interesting tension betwekat \eppears to be the “total
institutions” approach as depicted by Goffnfarhat is, the individual is subsumed
within the inclusiveness and ideology of the ingtitn (e.g., profession, university,
school), where the institution is loco parentis and a regime that appears to be
unfettered except for a “light touch”. In the Foulthan move, alluded to above, the
process of self-compliance with regulatory objessivinduces “normalisation”
through the audit surveillance. While it appearpewering, Sewell argues that it is
actually a form of control associated with the mnfiation gathering and monitoring

competences of “just-in-time” and “total quality nemement®®

By adopting the TFR the Law Society is gamblingt tRexibility in the
regulation of education and training can hold thwle together rather than forcing it
further apart. If the Law Society continues beingugervisory body, a power that is
diminishing, then moving to technical, flexible edtion would permit control over
the occupation’s members by virtue of the regulat@pture. But a far darker picture
for the Law Society could haunt it if the TFR islised. The Clementi Review, which
government views favourably, urges greater comipatiamong lawyers and other
providers of legal servicé$. Decisions like Morgenbessercurtail the ability to
exclude foreign lawyer® Add to these the mélange of routes into the psides
anticipated by the TFR and we arrive at the comotughat not only could the
profession fragment but potentially many non-lavsyeray be attracted into acquiring
legal credentials. Accountants will have their presting law training and experience
in accounting firms evaluated and certified and shene could occur for surveyors
and other professional groups. We could hypothediae example, professional
service firms positively encouraging their stafftiecome double-qualified so as to
provide added value to their clients and build thely to a one-stop shop. It is clear
that since Enron anbloVA®® multidisciplinary practice has fallen out of favou
move to the TFR and the adoption of Clementi's pegs could resuscitate the
multidisciplinary practice by giving it a differesbmplexion and more respectability

than before, especially if the question of goveoeais resolved.
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If lawyers will be only one component in a portéobf practitioners delivering
legal services, what will be the role of the Lawci®ty? We conceive of two possible
directions. The first sees the Law Society expamdits domain through its
certification power, as more legal practitionergeerthe market. The Law Society
takes a holistic perspective on the practice of &awl provides a haven for those
within it; it becomes the voice for law practicevatiatever kind. Our second direction
sees the Law Society in conflict with a number tiep professional associations.
Although the TFR brings in recruits from differdpmickgrounds and occupations, it
intensifies competition between professional groapd organisations. Accountants,
by virtue of their vastly greater numbers and globeach, may try to assert
dominance both over the practice of law via theigamisational structures and
through co-optation of groups like the Law Soci@t{r, they may set up alternative
structures to challenge the Law Society. Thesdeaigés to the hegemony of the Law
Society as the dominant paradigm of control in thgal profession open up
possibilities for jurisdictional incursions by othprofessions as they move to take
over work from lawyeré! The profession will be fragmented, therefore hoilV ity
justify its protections? These are long term sdesarwhich are feasible but not

inevitable.

The present-day position of the Law Society strgprgintrasts with its early
incarnation. Sugarman shows how the Law Societyutjin the 19 and early 28
centuries was able to constitute itself as a st player within the legal
profession and withodf Not only did it handle issues of conduct but wiso a
major voice in legislation. At the turn of the cemnt the Law Society was beset by
contradictory tendencies that induced a kind ofitinsonal “schizophrenia®> By the
late 20" century, although the Law Society was active ghiécal law reform, it had
already lost its control over legal aid and itsutagion was declining because of
internal scandals surrounding its leadership, #oi being accused of major
defalcations, and an increasing inability to copilhwnisconduct in the profession, all
of which, together with growing impatience with thestrictive nature of the legal
services market, culminated in CleméftiFlood once observed, “Law and legal
education are in a struggle where they may becbm&andmaidens..., or maybe the

consigliere of economic efficiency and the juridification eferyday life...and as a

/
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result are devoid of a sense of justice and comtyiufi The Training Framework

Review has the potential, if it can live up tadt,rebuff this dystopian view.

Envoi

A number of competing and conflicting visions emeefiggm ouranalysis of the
proposed training framework. It will make the caulum more relevant or it will
commodify knowledge. It will encourage innovationitowill induce a race to the
bottom for the cheapest route to a legal qualificatit couldincrease access and
diversity and introduce multiple entry points. ¢iuid also speed-up processes of
deprofessionalisation. It will bridge the gap betwd&nowledge-production and the
needs of society and economy or it will hastenlalaeschools’ conversion into agents
of the new capitalism. It will facilitate controf the reproduction of solicitors through
audit and compliance rather than explicit commamadi @ntrol techniques. It will
provide a framework within which lawyers from diféat spheres can coexist or it
will encourage professional fragmention and intigngolarisation. Is the TFR a
solution to the educational challenges facing posienn professions, or is it opening

Pandora’s box?

Boon is a member of the Training Framework Reviewup (TFRG) and the Bar - and

Vocational Course Review Group and, with Webb, swasnsultant to the Law
Society following their second consultation. Webdsvalso consultant to the TFRG
on work based learning. Flood is not associatel thi¢ Law Society nor the TFR.
We also thank Avis Whyte for research assistance.
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