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INTRODUCTION

The provision of adequate facilities for lending to farmers
is and always has been of paramount importance to the economic
wellbeingof ¥Mew Zealand. On introducing the Wool and 0il
Securities Bill, 1858, the first New Zealand legislation
specifically to facilitate farm borrowing Mr. Stafford was
reported to have told the House:

This measure was of a very simple and intelligible character,
and one much needed in this country, where great inconvenience

was frequently experienceddfrom the want of ready cash. The
difficulty of obtaining ready money frequently resulted in
injury to stock, and materially retarded the producing

powers of the country. (1)

Over a century later in the 1971 Budget the Minister of
Finance stated:

"Farming will remain New Zealand's larcgest and most

important export earner for as far ahead as we can see,

and the Government is committed to maintain the

viability of farming in the national interest.”

In 1970 agriculgtural produce and processed agricultural

nroducts provided 86 per cent of the total value of exports from

(
»

New Zealand. The National Development Conference recommended that
55 per cent of the additional exports required to meet national

needs in 1979 should come from the agricultural sector (2).

(1) Hansard Vol. 2 (1858) p.38B2

(2) Lending to Farmers. Report of the Commission of Inguiry,
Fanuary 1972 p.13: here referred to as Lending to Farmers.
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The purpose of this paper is to discuss the law relating
to phe securities over livestock in New Zealand (1) to determine
whether it is suitable for its purpose. Where weaknesses exist

in the present legislation these have been discussed and
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improvements suggested. Then the practical background to this Yo

tvpe of lending is described to explain why legislation which S

contain:more than its share of problems and uncertainties should L
have remained so long on the statute books without modification.

. : N

Lastly a section dealing with some of the parallel American laws O

: . . " . i

in this field has been included, as much for a mesans of compxison =

570,

\

than as a model for reform. ™

1._,”‘)

The paper is divided into ' Parts. i

]

Part 1 deals with the Chattels Transfer Act 1924 provisions fﬂ

relating to livestock securities and discusses the following O

areas :

o

{a) the definition of livestock <
.)"7“

(b) classes of livestock N
(c) description of livestock "
(d) after-acguired stock F %
- o i 2 - i

(e) description of land ;?
7

(f) priorities W

{g) sale of encumbered stock ?:
J &
L ~

(h) wool securities O
! e

(1) For a general introddction to the historical and po}icY A
background of the New Zealand legislation in this field, V\
see Riesenfeld, Quagmire of Chattels Securities in New

Zealand, legal Research Foundation, Auckland.
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Part IT examines the practical background to the lending on the

security of Lvestock in New Zealand and explains the inter-
relation between law and practice in this field.

Part TIT by way of comparison looks at certain aspects of the

4]

y

American laws relating to livestock securities and deals with
the following areas:

(a) Article 9 of the Uniform Commercial Code

(e) sale of encumbered stock
Part IV concludes the paper by summarising the recommendations

made during the previous sections as to improvements in the

present law.
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The Definition
LU o F S, i & " . - Sy oo an 4 a2
y {3 in +tha rva ot a includino anv
e o -(“‘.-L. +1- “r"‘1‘." D 3 1 cre "ol e 4 e 4 i oo . = '
D, attle, 15 by D1t ’ ) ry, ( r &8 , ant anvy other
living animals (1). It is interesting +o note the obiection

made by the member for Gishorne when the extended definition of

‘'stoc! wWa troduced in the 1924 ™ attela 'rans fer nill.
X 4 this definition as a matter which should he

adjusted "if the producer is to have anv exis

tence at all

rithout heing ab '.»Olll‘.”_{ﬂ‘;,“ controlled in everv movement hv the

mercantile of the Dominion (2) e t
Minigter for Justice the Mon. r. Parr considered there as

mortaaqge

definition cannot affect his

3 . SR - it
It is that 2 present de ition of s tocC
probahly a very practical realistic one in that 4 3

o 2 v
includes ay sheepr, cattle and horses; Chattels Transfer
" o E L ey Bl ey e D s v wts &Y s

ct 1889 and 1900, s+ ook includes any sheep, cattle,

horses, pigs roultry, ostriches and llamas.

2) Hansard Vol. 203 (1224) »n.632
iiaborne) "I will ask honourable gentlamen

——~

r. Lvnsar
to look at the interpretation of the word "stock”. 1§

do

" e e

includes any sheepn, cattle, horses, pi , poultry,
ostriches, and other living animals. Any living animals
a man's cat, dog, or goat,
Y nd rabhits.
Mr. Lvynagar - Yes, and rabbits; but unfortunately the
mercantile institions cannot catch them.
(3) (1924) Vol. 205 p.638.
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of itz all-embracing nature it removes any scope for dispute

clll

as to whether anv agliven anin al Falls withir R sy (A)
1 L L ‘ L 3 1 3 /

ey - : ~ -v‘\" \ P -y - - ! i 1] 1 - .
e notion that the expression "stook 188 a restricted

maaning and contemplated only "stock” derasturince on a

or station was dis

10YSes,

atock" within the

‘s e+ 4 hOrse
cow, and a

oeccupation of

148 an occou]

= in +he :—,',‘r‘ 1 1 T ¥
tock of the class or classes Lbed in the nt". '
f"h
- Y s M M - ¥ . " A \""’
ces the word refer to the particular genus of living animals “T1
; 4 g -
such as sheep or pigs or may it refer +o a class or cateagorv r
n-"
rithin a genus e.qg. Jersey or 7 3lan cows, daliry or e f cattle. A
"\
. - )3
This distinction could be a grantee ;
because if the latter internretation 1s correct he could findé
118 securitv deflated if for example a farmer replaced all hi
>
e i e L sl —a
-

(4) jaere:

~ ~
over
Yourss 9 4= 2 B P
morcqgace

(1913) 15
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gsheep of one bread by those of another.
Ball (7) says that although there is no direct authority

it appears that sheep, cattle, horses, pigs, poultry, anc

anv other cenus of living animal each constitute a class.

However, the learned author dees acknowledge a passage fron

Chapman J.'s judgment in

internretation of the word "class'

here it it

3 unnecessarvy as a matter of business to
draw anv distinction between one 3 C cows and

another..." (8)

n his opinion if anvy instrument under the Act:
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stock are Toun ) reforonce

to consist of onl more of the class
animals whi X

i tended by the inte
clause of the statute in the word '

— 2 v £ & oy b p Vo o CATTER D™ 3100 et
meaning of that arever used

r
ned to stock of

His Honour went on to say that it

:
of the question to surpose that a of sheep, describing
them in the body of the instrument by the word "stock" could

ha held to bring within the security horses and cattle, pigs

noultry, llamas and ostriches.
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Ball's view of the word "class” in 5.29 anvears to « f
wayin
Gumanw + intention of the legislature as evidanced the
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Parliarmentary debate

his section.

riginally the Covernmar

1ad ende avour:

a@d to enact an amended

5.2%.which would have had the result that w? ey a farmer

the securitv. :
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could not realise what
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a bill of sale would not include stock other than that

pecified in the bill.
- 4 . - o . e o 4
after so much heated scussion on c¢lause 29 the

8 opponents (as

Fo

out,

- - . v - s e - » ’ .
the worxd of the class or clazses described in the instrument’
(13).
rom t foregoing discussion of the Parliarentary Debates
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to after acquired stud sheep with $40.00 a head. Likewise it

gqeams a distorted anproach when an after-acouvired dairy

» part the security on
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the © r hand once one en into the area of drawing
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Wwhether or not a description is sufficient depends upon
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of the\ Act. In the case of lives a spacial code is provided
for their description in Sections 28, 29 and 30. lo doubt
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(b) by sex, age, name, colour or other mode of description
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G LtlCa Ny AN
such stock are ox are
} 2 _are not ohse then
persons mentioned in s.18.
uances of a failure to
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between the parties (23). Therefore the descrintion of land
or premises is just as essential to protect the grantee's -
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5.18 of a sufficient ®

ig the burning of a mark on the hide, skin or face or horn of ¢
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& Although never judicially consid it is rost prohable {~

vy definition (24) of branding given in the -

stock Acts and 1imals Aet 1967
& : : . . \J )
would be used should th this word ever be bk
dianuted. GCenerally in the earlier Acts the term included o
- 1 ]
$ } £ gl 1 & s 3 v i
(in the case of sheep) earmarks, wool—-marks, metal~clips ;N
W
attached to the aar, tattoo-marks and fire-marks on the horn O

or face. Therefore it is submitted byu—he-wriétar that for the

-
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purposes of 5.28 tha Chattels Transfer Act "branding”™ ecan ‘
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Due fact that any mark applied to the wool will ke

is method of deserintion has

3 Act 1967 the legislature

» harmful effect wool marks can have on the

marketing of wool in competition with other fibres and has

the marking of vool except by arrroved

~ N - s B . 1 & nA
preparations (25). Tt 1s understood that the marizina
.4 , . - y - ' { v ] {
of shee; as nc L cesuatude compared with its
uge during the era when the prezsent 3 Transfer Act was

rdinc

ation and use cof bLYrands (which

- ‘;\ - b -4
2 hav en thould make a raference to
3 being the best possible wethod of describing animals.
\lthough this is true to a laroe extent even here there are
difficulties, \ farmar who buve replacement s3tocdkt or store
1tock for fattenino will be brinaging on to his farm animals
Mich already carry the earmark of eor farmer.
cans it may be impossible for the purchaser to super-imposa
113 mark on thenaew stock (26).
(25) ct: 196 provides a nenalty o
sonvict exonaedin
5 ¢f.
.
o

allows a pt
brand provided that he does not
whole or anv part of the
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Sex mav be of assistance in case of rams or bulls in a

small flock or herd but is generallv an insuffi

of identification. \ge is of asszistance in the caze of vounc
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\
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]
colour at leazt for most and sheen auite unhelpful N
as a means of i £1 tion. e may ask why the legisl @

falled to specify breed as one of the rodes of description of

stock since this form of fication enjovs the =’
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of being abna 7 immutable, (unlike a brand, mark or earmark), N
v
easy to see (unlike age, name, or even sex (28} and there is
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New %ealand for this factoxy to be, if

identification, at least one which may narrow +

to a considerable extent. Yet even a description

s J

give rise to serious problems for morty: s in the case of
after acguired stock under s.29 (29),

the numerous methods cf description
all 3 rana fer ct the mortagacee of sheen

as to the method he will

-0 reflect on the extreme difficulti

involved in describing stock

an over critical
approach on the ways in which our Courts have endeavoured to
meet this problem.

The leading decision on

(30). Beailey prurported to assign

instrumrent duly registere

herd of cattle and certain sheep derasturing on his land

tocather with all after-acovired stock. The schedule to the
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ingstrument descrihed the stock as:

rafer to the class

parroses of thel instrument.
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?ranﬁinﬂ is now a thing of the past and often the only brand-
ing which is done is an internal nurbering svstem for the
farmer's own records and convenience. Far-marking is still,
of course, current bhut is often honoured more in the

ach than in the observance. A number of farmers

al” in livestock. This reans that thev purchase

stock, fatten and sell. Often the holdine neriod is
fairly short and they do not hother to re-earmark for

the brief period they have the stock on the property.

Thus, if ever a case arosc : '
livesteock, the ea
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earmarking would seem to be unsatisfactorv. Most <
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farmers would perhaps use their own marking svstems
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After-acouired stock: 3.29

The Court's interpretation of s.29(45) has circumvented
some of the difficulties of descrintion referred to in the

preceding discussion on s.28. The "covenant to hrand

AD0INVH

hy statute or expressed in the instrument has been used as a

- as i a 1 o
L
fictional device to save what mioht otherwise be insufficient .
ihf\" )

descriptions undexr the Act.

The Court of Appeal decision in Raileys case

P 4

JU2D L
(’,

illustrates the operation of this "empty formality' (46) .

ppon which a valid security over stock mav often depend. In ~~
»l”’
that case it will be recalled that Chapman J.'s decision )

o T e $ o o - 9 de g - /
as to the sufficiency of description was reversed on appeal. &

.

However the majority (47) held that though the inst
not valid for the purposes of s.28.the provision in 5.29 t+hat C

an instrument comprising stock shall be deemed to include all

- ~ s

the stock the property of the arantor which he has covenanted <,

1

to brand or mark, and which are depasturing on the land LN
J

s oy Tl-vallP g o - - 2 & -4

mantioned in the instrument, made the securitv wvalid.
1’,-‘
S ———— S S S Y F

(45) The most thorough text on this section is RBall, | >
G

Law of Chattels Transfer (1940) 3-67., P
Lk i

(46) Cain, The Chattels Transfer Act (1959) N.Z.L.J. 87, 89
(47) Stout C.J., Cooper and Sim J.J. (Bdwards, J., dissenting) O
~
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otout C.J. mald it was clear that+t the 3 tock descrihed in
= the stock desco LN

the schedule of the instrument were neither } (48)

r branded nor

earmarked as stated in the schedule, * His Ponour was of t+he

opinion that because the instrument could be

interpreted as

impesing a covenant to earmark on the erantor as showvn in the

3

schedule, there was a sufficient compliance to let in the

operation of 9.29., Thisz view of s.29

D g 4

€ ' 3 Tne=ati 1
9@s the question

whether a covenant to earmark pres

o & 1 1
rnmich alreadv have
348 - ag—— ™ a n - ~ . - 4 - | 4
a different earmark from that shown in the instrument as +o
by en Wy @ P o] o worryid s=d e dely S . o 3 1 v »
2 construed as requlring the cattle to he earmarked with the
new earmark, His Honour answered this Ji €63 ty as follows
- . - -~ ra. -
"If the covenant was so construed it ronld make w@B/
quite inoperative in the majority of zsscuri+ias -
by . les.
(o d ™Y 3 o - 1 - -
Sheep and cattle » bought with emrmarks and
everyona assumes that they may acguire new earmarking
el & =y i ¥ "
The question really is, was thera » covenant to
eaarmark as dascribed? TIf there wa J, AN WY ¢
is security comas within 2.2€ and i valid
affactiva,® (43)
. proble
The writer “sucgests that thi faultv, Althoudh
1 ¥ . | Tagy e otk ol - . a
there mavy be good pnractical Yyegul rir after
accvired catitle o ha {1 wmadd with the ecarmar
" J i
shown in the instrument geems inexcusable not to require

(48) In fact no brand was

Ann ovrd e

"
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-
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instrument, althounah

. & g
+1 " £ 3T ore ~

was r-;'?_ van .
earmark” could refer onlv to U
was not accepted by the Court: see Stout

fr‘.r‘ 3 R76-877

e ) /=

(49) 3Bailev (C.A.) 877
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«23_
those cattle owned by the grantor at the
instrument to be accurately described.
reasoning almost renders the description
redundant so long as there is a covenant

n the instrument.

[

The Chief Justice want on to dusti

by invoking the golden rule of interpret

date of the
Secondly this
equirement of 5.28

to brand or earmark

fv this internretation

ation, that is to trvy

to give effect to all the words in a statute or docurent.

"e said that if there is an instrument to which s5.28 is
applicalle, that instrument can 1ave no effect if the conditions
mentioned in that seetion are not complied with, This the

2 T - T oy 3} £« rede 99 o= - 4 3 $ > g 3
writer submits, was the factual Situation in Bailey's case

» 5 ] o T . o~ - -
since surely s.28 should have apolied at

=
e
Ji
Q
-
@]
=
51
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1 went on to swmv

! i . ; :
to branding or marking has not been conmp

and the lands on which the cattle are de

Yet it is suggestad that t

+c s ve @ ‘e'_‘g:(_{ ctE +n -,"?“;p W

in an instru

T50Y T is submitted
C.7.'s judgment

the combined effects of ss5.28 and
T have given to these two sections
the present system of advances on

have to be changed. P.878.

"
ustice in two ways

that 1

lied with the securitv

pasturing is described.

approach contradicts the golden

ords of 5.28 and treats

ment containing a covernnt

effect to the words of

t sentence of S5tout
indicate that His
1s interpretation of
29: "ITf the meaning
ig incorrect, then

stock mortoacges will
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Covenant to brand

The covenant to brand, mark or earmark assumes great
significance under the Act by virtue of the interpretation

placed by the Court on s.29 (l1). It is therefore mlevant to

ingquire into the meaning of this covenant which has been

described by one writer as being in certain circumstances an gl

"empty formality"” or "fiction". The most thorough judicial -
- - y‘/ Y

treatment of the covenant to brand was given by Salmond J. in

Palmer & Co. Ltd. v. New Zealand Farmers' Co-operative

Distributing Co. Itd. (2) where His Honour held that a covenant

to brand on its true construction was insufficient to bring

8.29 (3) into operation so as to include after-acquired f”ﬁ

Qs

poultry being upon land specified in the instrument.

"A covenant to mark or brand is not a meaningless form -
of words inserted in an instrument for the purpose of 4
bringing into operation s.26 of the Chatte®3 Transfer e
Act. To be effective for this purpose it must, on its -
true construction as a term of the contract, impose upon
the grantor a legal obligation to mark or brand in a -
specified manner the after-acquired stock claimed by -
the mortgagee in reliance on that covenant. To ascertain (T
whether the clause in question has this effect it must be C )
interpreted on the same principle as any other term in i
the contract. The guestion for determination, therefore, et
is whether the grantor of the defendant's bill of sale has, ;
on the true construction of that document, bound himself y .
by a valid and operative covenant to "brand and ear-mark ey
"with hissregistered brands and ear marks" all poultry which >
he may afterwards possess upon the farm mentioned in the -,
instrument. I consider that he has not. The covenant can ;7
only be reasonably construed as limited to sheep, cattle, ;
and horses."” (4) zf
e -
(1) e.g. Bailey's case S.C. & C.A. 5;
(2) [1924]) N.Z.L.R. 280, 282-3  E
(3) 8.26 Chattels Transfer Act 1908 VA
(4) [1924) N.Z.L.R. 282-3 8
R
1
>
¥
£
m
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on is not whether

beta

=
His

s Honour went on to state that the quest

the parties expected or understood that the stock in question

a valid covenant to do so. If he has, s.29 applies even

would be branded but whether the grantor has bound himself by 7
L

o

@

hough the covenant is not performed or expected to be g
] i Ra ! o

™

performed. A
-
Wwhile this judgment is to be commended for its decisive . 0
W )
and unequivocal approach to the problem the self contradiction ‘
inherent in the decision may be & cause for uneasiness. {

This fault is wlearly r. Cain when he says:

"Hence (i.e. from the decision in Palmer's case)
.

... there must be a valid covenant to brand, but it >
must not be "a meaninogless form of words". A covenant &)
to brand poultry was meaningless (Palmer's case)

but it seems that to covenant to brand stock that can Y
in fact be branded, but which the parties know the o
grantor has no intention of branding is not meaningless.” (5) il

)

ne concludes on this point that if poultry and other stock not

r

carable of being branded are entitled by s.30 to exemption

from the covenakt to brand, it seems reasonable to extend the

£y

yranded in the usual course of

are not

U
or to specifically exerpt dairy stock from the pery
= ~ b Lo

01 D wdad o &

6 -

(6) .

assuming tha r. Cain when he speaks of a >

—

covenant to brand also refers to a covenant to brand, mark or ‘

earmark considers that there is certain merit in this proposal. ﬁf

3 2 3 : et 2 &h e a 4 2 3 o P
number of experienced practitioners in thls field have =

essed their dissatisfaction with the existing position to i

®
A
-

(5) (1959) 35 N.Z.L.R. 89
-

(6) 8,30 was enacted in the 1924 Act after the decision in -
1me and no doubt to remedy the difficulties raised A

t ase for mortogagees of stock not capable of -
distinctive marking. e
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writer. A senior conveyancing partner in a Hamilton firm

"The use of a brand is almost universally in discard,
while even am earmark is used only occasionally (7)

and is then often of little use particularly for one who
deals in stock, because of the difficulty of earmarking
wvhen the stock has already been earmarked with some
other earmark.’

PA

opinion is reinforced by those of Masterton, Te Awamutu
Waipukurau solicitors, respectively:

"The Chattels Transfer Act refers to "brand, ear-mark and
mark”, Branding is new a thing of the past and often the
only branding which is done as an internal numbering system
for the farmer's own records and convenience. Far-marking
is still, of course, current but is often more honoured in
the br@ach than in tho observance."

"The present provisions for branding and earmarking would
seem to he ungatlsfac*or:n Most instruments provide for
the grantor to brand and earmark but in practice this
would rarely be carried out. Most farmers would perhaps
use their own marking systems for identifying stock which
would neé&dbe in accordance with the instrument.”

"The main difficulty (of the Act)

Where the fat lambh farmer buys in from a number of
flocks the earmarks are not much use. BAs far as branding
is concerned, this is rarely used now and I do not think
there is any longer a reguirement to register a brand.
This difficulty is why stock firms tend to lend a limit
per head of $3 per sheep regardless of age, gquality,

breed, etc." (8).

s .

Unfortunately it is easier to criticise the present legislation

]

to improve upon it. The amendment suggested by Mr. Cain

trictly speaking unnecessary in the case of 2.28 because

o}

Writer's note: With respect
i sti

it is understood the earmarking
pfirticularly of sheep 1

v9r; prevalent in New Zealand.

Writer's note: For those unfamiliar with sheep prices a good
store or fat lamb would fetch between $4 to $6; a 2 tooth
breeding ewes $6 to $10; a fat wether $5 to $£7. It is
understood that generallv stock firms will lend only about
50% on the total value of livestock

AD0INYH O
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the branding or markine requirement there is not obligatory
so long as the stock are otherwise referred to or described so

as to he reasonably capable of identification. So far ass2.9

is concerned there is some merit in Mr. Cain's proposal to exempt

stock which are not branded (assumina this term embrapeas also

il

earmarked or marked) in the wvsuval course of farming practice,

solution could raise as
amny problems as it seeks to answer. Since "stock which cannot
be properly the subject of distinctive marking" are already
exempted by s.30 all that are left are stock which can proverly
be the subject of distinctive neérkinc. Given that the

practice of earmarking sheep or cattle ray vary from farm to farm

and district to district who

!.,J -

8 to savy whether it is usual or

not to mark such stock in the course of farming practice? The

writer suggests that a better way to meet the problem is to

delete the words "branded, earmarked, or marked as specified

,-
et |
~
Y

the instrument, or which the orantor has covenanted or

reed by such instrument so to brand, earmark or mark, ang"
from 8.29 and substitute therefor "and which are reasonably
capable of identification as being the property of the grantor”.

Such an amendment would have the effect of including all after-

of a class in a mortcace of vresent stock of

could be argued that such an amendment is favourable
to grantees. In the writer's opinion there would bhe little
substance in this type of criticism because the amendment does

little moxre than reflect what iz the effect of existéng law

wasdll - sabs 2
and what

existing law is generally understood to mean hy the




parties. At the same time it obviates the need for the
covenant to brand "fiction". It is submitted that any alternative
would make the identification reguirement an extremely onerous

and time consuming task ang would ten

.l
2

to make lending on the
security of livestock an unattractive proposition. Essentially,
the writer feels, that one must acknowledge the peculiar

complexity of describing livestock for the purposes of an

instrument by way of security and adopt a practical albeit a

a

(=

fferent approach from the description of other chattels.
Any grantor who is unhappy with encumbering his future class

of stock in this way has onlv to insert in his instrument a




Land

A particularly important problem with such a mobile security

-

as livestock is the requirement of describing the land on which

’ i

they are depasturing and the consequences of a failure to do so

AD0INYH O

i

Tn Iee v, Official Assiconee of Parke (1) it was held that non-
compliance with the reguirement of the Act (2) that "the land -

or premises on which such stock are shall be described or W)

mentioned in such instrument or schedule" aid net invalidate the

I

instrument between the parties but, i

[

f reagistered, denrived (@)
the grantee of the benefit of the registration. T~

Whén then

e

n thée view of lee's case is the situation wher >

i A
.
stock are on the move from one property to another or have been P

removed for sale. Ara thav still covered bv the securitvy mnder

]
~d
5.28? Fdward J. stated that: ¥

o
"Saction 2% does not, howevar, confine the security Eﬁ
thereby given to stock octherwise sufficiently described

while they are upon the lands so mentioned. Such -

stock if they can be identified, can be followed "
wherever they may be found? (3)

1
1 : v
Another approach can be derived from a careful reading of i
4
.28 itself. The section states that unless stock are branded

@r marked or described so as to be reasonably capable of &b
identification the instrument shall be void to the extent and =
-

as against the persons mentioned in s.18. The second part of

(1) © £1903) W.Z.L.R. 747; applied in Silk v. Dalgety & Co. ILtd. o
[1923) N.Z.L.R. 1065. a

(2)

w0

24 Chattels Transfer Act 1889 the equivalent to s.2
2 «

(3) Railey (C.A.)



the section dvided from the first part by £Wo reads:

«++; and the land or premises on which such stock
are or are intended to be depastured or kept shall be
described or mentioned in such instrument or schedule.”
If it had been intended that non-compliance with this latter
requirement should render the instrument void then surely the
legislature would have included the description of land
provision in with the description of stock provision in the
main body of the section and clearly stated that a non-
compliance with either woulad invalidate the instrument.
Moreover the second part of s.28 allows a certain flexibility or

independence of the stock from the land in that the words "land

on which such stock are or are intended to be depastured"” sucgests

that the legislature has contemplated a situation where the
mortgaged stock will not in fact be on the land. Yet if this
is the case why should a failure to describe the land invalidate
the instrument.if the stock are otherwise reasonably capable
of identification? If is submitted that the purpose of the
land description requirement in s.28 is to inform grantees
that if they fail to descibe the land or misdesecribe it
although their instrument is not thereby void, thev do so at
their peril bacause in the words of Fdwards J.:
"The 28th section having provided that for the purpose
of identification of the stock mortgaged it shall be
sufficient to describe such stock by some brand or
brands om other marks uron them, it at once becomes
apparent that in the absence of some further provision
endless disputes might arise as to the identity of the
stock mortgaged. To meet this Aifficulty the concluding
paragraph of s.25 provides that the land or premises on

which such stock are shall be described or mentioned in
he instrument or schedule.” (4)

(4) ibid. 884-885




It would appear that on this important question there are
a number of possible views as to the effect of non~compliance

with the description of land requirement in s8.28:

s Non-compliance renders the instrument incapable of
registration under the Act or if registered deprives
the grantee of the benefit of such registration:

HD0INYH oM

lee's case. -
ii, MNon-compliance f¥enders the instrument incapable of 3
registration but provided stock can be identi fied )

if they are removed from the land then the
security retains the protection of the Act. FEdwards
J. in Bailey's casa.

S

I
N

iii. Non-compliance does not render the instrument void
and incapable of registration but the stock in
question must be reasonably capable of identification
under s8.28 and if a grantee omits to correctlv

3 . ¢
. | JIALL
FVNL

describe the land he does so at his peril, since )

his security will stand or fall by the description %

of the stock. 43!

It is considered that (i) and (ii) above read together represent ”ﬁ‘

i

the present law though not necessarily the best interpretation c

. ol " e i z I c L i
of 5.28 and that (iii) is against the weight of authority.

° r‘-

The problem presents a di¥émma. If the land is not made an 9o

| )

essential part of the description then as Edwards J. commented, N

' N 1

enormous difficulties would be involved for a lender advancing =)

money on a herd or flock because he would have to rely on the g

description of the animals which, as shown earlier in the paper,
can be a most uncertain and difficult exercise to accomplish.
)

Yet if land is an essential part of the description then third

parties can easily be deceived into lendino en stock which is not

!

on land shown in the instrument. Also there are difficulties
; s : . bﬁ
with stock on the mere,temporarily on another paddock or farm, ™
or which have strayved (4),not to mention innocent misdescription e
(4) Fortunately for reasons given elsewhere in this paper many of e
these problems under modern ¥M.Z?Z. farming conditions are ot

academic rather than practical.
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of land due to clerical errors or incorrect information being
supplied (5).

The words "or any land and premises used and worked as
part of the first mentioned land and premises, whether or not
such stock be removed therefrom” have not been the subject of
judicial consideration. It is therefore relevant to iook at

the Parliamentary debates preceding the enactment of this

e b
additional provision in 1922 and 1924. The Hon. Mr. lee (Minister
of Justice) stated during the debates on the 1922 Chattels

Trans fer Amendment Bill that the reason for the amendment to the
principal Act by adding the words "whether or not such stock

may be afterwards removed therefrom"” was to provide:
. t the security is to remain over stock if the stock

is removed from the land on which it was originally

pastured. It happens sometimes that there ig a bill
sale by way of security over stock, and the farmer

may buy of adjoining field and remove the stock to it.

At the present time the stock affected by the bill of

sale must remain where they were when the bill of sale

was made. This removes that difficulty. (6).

In 1924 the further words "or any land and premises used an

worked as part of the first mentioned land and premises" were
added. Tt seemed to be the view of the Government members that

the addition only reflected the existing law after the 19222

(5) In In re Fairbrother Official Assignee v. Baddeley (1905)
25 N.Z.L.R, 546, Stout C.J. at 548 took a sensible approach

to a clerical error in the misdescription of land in

holding that "the blender of substituting [lot] "23"

seeing that the rest of the description is correct ought

not to invalidate the instrument.”

(6) Hansard (1922) Vol. 198 774
2

(8)— Hansard (1024) Vol.

h o Younoc

05 ».635: the member for Hamilton.
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Amendment Act (7). The member for Ti

J

1

]
or
O

"it is quite reasonahle that stock should still be
covered although perhaps not on the land. It would
not be reasonable to say that because stock were
taken off the land the security would not stand."” (8).

™

3all considers that the effect of the words added in

= (s s ] B 3 : 1 i .
the 1924 PAct is to include other lands which, although not

described in the instrument, are used and worked as thought

they were part of the land described in the instrument (9).

the writer considers th

Q

t this view is borne out both bv the

words themselves and also the intention of the legislature so

far as it can be discerned from Hansard.

(7) Hansward (1924) Vol. 205, p.635; the member for Hamilton
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The present law relating to priorities among competing

instruments i

among practitioners. CSection 2?2 nrovides

instruments are executed comprising whollv or rartlv the

and even uncertai

where two or

 ame

chattels, priority is given to such instrument or instruments

in the order of the time of their resvective registrations

provided that where the grantee under a second or subseaguent

 f

instrument

must prove that at the time his instrument was evecuted !
no notice of any existing unrecistered instrument,

ot ‘_'. c-.\ 't‘."‘.‘"; S .'ﬁ-{'--.’f ;_ , on ra "I aes ., e

g1 aichieve prioritv bv obtaininc
agra Deed of Variation of priorities,
8 is not possible ther L oanvy ¢ when grantees have

to

on the ri then all instruments registered prior to
to : ';\“ the rantees have now aareed to accord f\‘rj'__{_';'r
have to be discharged. The latter approach would appear

a duplication of effort for

unnecessarily

- W=t = 3 e 4 ‘e e
IYLOT Ansctrumencs

registr )

: : o
immediately after

1
1ave now

the prior grante

igs this method a duplication of effort but it also carries with

3

v virtve of prior registratio

discharged would have to he re=-reg
ation of the instrument to w

foritv. Not

at the l‘f.nl-.ﬁ._f':.f';{-._f-fh-"' "'?‘_:‘1{.' rumentes may '--.r_n(v_f_-\-",-r.
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b er obvi e +h a4 s gt ada Jad
<+t 18 opvious that if a farmer is to out his normal
A,,(‘u.,;_.: Or1¢ - mas t - Ty = VYA ¥ o & ~ 1 ess g 2 £ (= e |
-4 3 1AV O J CO dlispose ol stock.

heourbe r

stock may only be sold by the grantor during the ordinary

as to re

s ¢ TMTMm

&( 4N

$o ey Yo i d 9 MY reddocr +h e el
caly ILTle pPreceded the enac

for the time g subiject to this to less than
market value of the stock orig covered by this secu
after th rds "so as to raduce the number of the stock
in this curity" whi &l t clause. Op
members described the reguirement on the crantor +o keep
up to its coriginal value as "absurd" and "farcical". (1).
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3ar agreed

severe penalty

the Act on a grantor wno

amount of hie security it would be guite unjust

e value reguirement:

3 atAcl h ™ a ry ~ = e anres of
gecured stock he ol O in the O ary coursa ol
g o . 5 s
business, provided that the valwve of the el
£t 1 o 2 1 ™ ™ r
when he gave the bill of sale.

9. - 1 -}
whe he wanted 1 reduce the value, all he had
to was to get the

dause 28

(3) - 4ibid; 639639

(4) see pp. this paper.
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The power of gale in the ordinarv course

provided that no such sale shall be made so a3 to raduce -

of the

hy Sim J. delivering the -FGudoment of

National Bank wv.

‘That power has been conferred for the purpose of enabling
the mortoagor to carry on hi

incurred in the course of
If in every case he had to
mortgagee it woulcd

a maan a

ecurity and would put an

et o i P3a Lo
nort gqor's bus

n

¢
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or damages for con
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cf stock comprised 1n an instrument »
st
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by wav of security brought b e against the

the party 0 whom +he nroceeds of the sal

he Court re jercted the aroumant +hat the . s of 8 ich
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Dea Na 1 ¢ +£t0o tne [rantoea
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t alsc held that the -r

covenant not to remove the stock must be

nroviso that when the arantor was entitled to sell stock he was

entitled to remove them from the station for that purpose. The
condition that the number of stock left on the station after a
. !:
is not to be in t instrument
>
s 3 1 e+ riamran + —
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ncludes several classes o of any particular
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grw =

and almost as difficult

)

sufficiently enercetic

recoular intervals,

Ve Amari de] o d . 3 s 2 - : " . » . - ~
‘et despite these problems is it fair o criticise clause 9
2 - S - 1 £2 - 1 p - B o
since 1in the final analysis provisions can protect an
$ e - < = e L s a0 - T v o
innocen party against fraud? reascns dealt with elsawhere

and busine methods of the parties concerned.
(6) See pp




Purchasers and aucti onc o = ] y
sarchasers and auctioneers of onrv[w@rgu stock
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18
and
thy

A =R o] on {= - S o b on oude 4 o £ £~ £

{uestion of the protection afforded by s.19 of the present
A ,L-f“‘ 0N a ‘r‘ ,\’c_:\_ GNYOR As o v o :
= Wi pOAa Lide purcnasers or auctioneers without express

IS 't is clear that such peonle are
unregistered instrument but what

n instrument is “"void to *h

(4]

axtent

in section e:
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g1 noOn-compliance with s A W' Surely s ucn purchasers "\na

> b3 vy e v B 127 Vv . Ao vrirl nee A8 3 3
daccionaexrs are equally deserving of protection as the

NYOVL

M sacw 2 - Y., - 3 2n e %7 ,r_\ 4 P, B - - ] r ot - 1 -]
T s in The Xing v. Buck & Sons Ltd. (1) Herdman J. held that:

T e hal1l802 At o ' Shaanis au - Aoa nill ke ans A : 1
in theld0 WO S410 ) now s8.18 of the 1924 Act )& had an
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Lonal subsection (3), absent from the present 2
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38 such i;s“rument is duly

riow .5.28) of the Chattels Transfer Act 1908
that imperfectly described st
"
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OoCk are not
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grantee of as against the
1 527
ned in s.16 . d seen

a bona fide :
ce (being a person ”@1i*0n ubs .
who buys stock which are not reason: ably canal
fication by reference to brands, or marks, or
e other means of identification referred to i
protected. If, then, the buyer of such stock i
from attack, why should an auctioneer, who sells
same stock bona fide and without anvy knowledge of the
existence of a security, be held liable for wron
conversion?
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Jool Securities

In every instrument by way of security comprising sheep

o by | P ' J— %4 2
there shall be implied unless expressly necgatived, a covenant

by the grantor that he will deliver te the grantee the wool

W

shorn from such sheep in each year during the continuance of

protections for grantees of securities over wool. Thus a
grantee is entitled to tha

..... ne wool of the sheep not only while

il et o , Sh . ; ; -
growing but afterwards when shorn from the sheep and wherever

¢ . r . % 2 o B L3 nd o 3 % :
such wool may he (2). he subsequent sale, bailment or
mortgage or other encumbrance of or affectina the sheen

mentioned in the wool security shall not prejudiciallv affect

& " = , ;
a duly registered instrument or the rights of the arantee to

the wool

. i .
therein (2). where sheep are already

mortgaged

e termzs of the written

consent of

parson a valid security

on the next ensuing clip of the wool of such sheen (4). TFf
an instrument by way of security has been given over sheep and

the instrument provides that the ocrantor will give to the

an instrument over the wool urowing or to grow uron
such sheep or to require the grantor to deliver to the grantee

the wool shorn from such sheen during the continuance of such

instrument, then, while tha first mentioned instrument lasts

the grantee is deemed to have a 1

[N
L

en or security over each clip

TET B RN R aE R o e T N P P S TR SNRPRE St W
(2) 8,38

(ii" e 20

(4) s.40

.ct has provided a number of important
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in all respects as if an instrument in respect of the wool
| - or a
had actually been executed and registered, and none of the

subsequent dealings with the sheep referred to in s.39 will

o
"
®
=
A
H-
0
firi
[+}]
}_\
-
e
2
’“‘h

fact the security (5)

7 mh 2 ¥ et o oy 5 7
A number of points are raised by these sections. In s.38

there

e

()

8 nO indlication as to how the sheep whose wool is mortgaged,
- be referrad at dlia ecah b \
are to be referred to or described. One presumes that the same

conziderations would appls are as 8. 21 ¢ ]
3ider: 18 would apply here as under ss. 28 and 29, but

e Saig ) ’ A ;
if this is so it would have besen a simple matter to spell this

1]
»

out 1n the Act rather than to leave it in doubt. The guestion

»f

J

0
®)
.
o
=
/LI
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~
v
™

some@ practical importance, for example in the event of

third parties acquiring rights to the sheen as envisaged by s,39

< he o wisd el & :
or in the case of afer-acquired sheep being added to the

-

&

. e el : ; g
flock (6). t first sight the implied covenant empowering the

grantee to shear where the agrantor i

Ul
b
B

n default would answer

hi 11 ; 7 He - = . : 3 :

this problem (7). However, on further analvsis the requirement of
sufficiently describing "the flock of sheep mentioned in this

instrument# still remains. It is difficult to seehow "the increase

(5) s.41

(6) 2.9. Goldsborough v. McCullough (1868), 5 W.W. & A'B (I..) 154
21 a, the fact that after the exeunution of the
lien, a number of lambs were born whose wool was commixed
th thtat of the sheep, d4id not invalidate the lien.
iowever, this problem would be covered in New Zealand bv
1 2% £ :

248 12 of the Fourth Schedule of the Act

(7) Clause 12, Fourth Schedule.
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instrumen
would be included therein" can be ascertained

if the

sheep in the w 2 Py 5
: in the wool security nave not been sufficiently

As we h: n s :
As we have seen s.38 gives no explicit inad

-t

cat]

- L

on as

I

his is to be done.

f

Nevertheless in practice lenders
security of wool alone wonld ensura that the
the sheep concerned would he #he same as
$.28 and s.29.%here the wool security is in condjuncti

S

security on the sheep under €.41(2) then the problem

arise provided of course that such sheen havebeen suffi

described in accordance with as.22 and 29

Under s.3%9 two quesgt
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riginal

described.

on the

description of

for an instrument under

The

g d o y r 2
rights of persons possessieng interests in the sheenp which

2

or and (ii)

7

et

are (i) or

subsequent to the
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On the guestion of prior interests +ha 2
& 5 - > o > - 5 ] b4 £

and in s5.39 it only mentions the position in the case
- ~ =4 - SN id WS , LY 2

"subsequent®

3 of the

t is not explicit

of a

not prejudicially affect the rights of a arantee under

registerad instrument.

, That then are the crantee's right

dealing with the sheep and that such dealing shall

a duly

o=
LD

against nrior interests such as those of a landlord entitled

to Aigtrain € r ant -
v eLlstrain Ior rent or a mortgacee of the sheer under a

registered instrument?

there are sufficient implicati
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a power

n the grantee on default of the grantor to ekter on the property
, 2 pr 2ty ,
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take possession of the sheep and shear and or seize +he wool
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“shall entitle the grantee to the wool of the sheep not only
while growing" would be largely ineffectual unless the grantee
had first obtained an agreement by the landlord whereby the
latter consented to allow the grantee to enter on the property
to enforce his security and to waive his right to distrain

for rent (8). 1In the case of a prior mortgagee the guestion
arizes whether his"consent in writing” to the security over the
wool under s.40 carried with it an implied rower to enter on

the property and shear or seize the wool or whether such a power

(@ |

must be expressly "authorised" in such consent. In the absence

da

of any authority o th

ct

s point the writer submits that the

only way that proper effect can be given to s.38 is to imply

1]
4

a nower on the grantee to enter the propertvy and shear and or

i1

\

seize the secured woel clip. This view is strengthened by

] e
reference to the power to be implied in instruments by way of
security over wool in the schalile to the Act (9). This power

gtates that, on de by the grantor the sheep "shall be shorn

either by the grantor or by the grantee, at the option of the

)

grantee...and shal be delivered by the grantor to the grantee.,.”

‘.
-
h
ot
.
v
.
2

Presumably 1f grantee has the option to shear the she

j &

E"D

himself he impliedly has the right to enter on the land, take

1

possession of the sheep for the purposes of shearing and to remove

e

the wool. Further support for the view that the grantee's rights

hat manv lenders on the security of stock
1 acremment by the landlord not to
advance any money to the grantor

(9) JFourth Schedule, clause 12.
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may prevail against the prior interests in the sheep, nrovided

of course that these interests have not alreadv heen exarcised,

ifh the provision

[

n the implied power that:
‘(the grantee) may from the proceeds (of the sale of
wool) pay himself

>
' LT the moneys hereby secured, and anv
rent payable to any landlord, anéd any monev= payable
to any mortgagee or other person -hat he may be compe ] led
to pay in order to protect his security over the

said wool..."

In this passage the implication is that th
obliged to pay the landlord or any mortgagee out of the proceeds
either before or after he has paid himself for the monevs

secured by the instrument b: 2e need only make such
payments insofar as thev are necessary to protect his security.

1 P », -4 .7 ¥ Y e propapp. a Ve o : ¢
If the above view of the grantee's power as against orior

interests is correct why then did the leq

v e I < 3 . a0 s wnon on o Y oy 5 g &3 3 : P 3
necessary 1in .59 to expressly deal with the rights of the

hol

stated above.is-eerract and the power to enter on the propertv

-~ P - - o - P o~ ~ - - 1 3
take possesion of the sheep for the purposes of shearina and

de

L. can be impliec n securities over wool what

bl

removing the woo
18 the vpurpose of $.39.7 It is considered that the implied
powver dealt with in the preceding paragranhs onlvy subsists

&

between the grantor and the grantee. In effect the grantee

is given the ame ri to deal with the wool of the sheep

as the grantor. However, the purpose of s5.39 is to

grantee's rights so that they operate not only

so against all persons acouirinag

in the sheep. For example if the above

—d

: :
18 correct then the grantee would have no right
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against a prior mortcacee or the t

encumbrances

to enforce tt svhaequant

b))
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of 8.39 enjoy full rights -
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3 ey 113 S E 1 % » - S ] 1
under his security to of anéd sell the wool, o

2 1 % vth ~ 4 ~ \’
irrespective of whether the holders of zuch subsecuent s

|

interests had taken steps to realis

their security or not. "

»

(10) For a dis ssion of the parallel Rustralian provisions Py
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PART III: UNITED STATES LAW OF LIVESTOCK SECURITIES

(1) The uniform Commercial Code, Article 9 7
For the purposes of comparison it is now proposed to deal '®
| -
1 the law relating to chattel securities over
livestock in the United States The governing American
legislation in this field is Article 9 of the Uniform Commercial

Code which was enacted to overcome the intolerable si

faiia

rt
o
8}
t
J
3

which was developing of a multiplicitv of complex and often N
overlapping laws uncertainty and expense. (1). The aim of <

Article 9 was to provide a simple and unified zat of rules

within which the immense variety and number of

. ¢
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statutory provisions on

v sufficien
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comlicated structure of security law.
3
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continuing develonment are, and will

be, increasing costs to hoth parties and increasing /
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(ii) Farm products - Section

Section 109 classifies

"equipment", "farm products” and

" farm products”:

"{f they are crons or livest

3

produced in farming opera

of crops or live
(such as ginned cotton,
and eggs), and if th

stock

engaged in raising, fattenin
overations. If coods are

equipment nor inventory".

This classification is im

determinine such matters as the

from a debtor goods

- b

certain guestions of
(Article 9-401) and in

e E 3 - - N 4
officlal ‘comment to
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(i

i) Description of lvestock

[

The sufficiency of description of goods subject to a
gsecurity is dealt with in section 9-110 which states:

"for the purposes of this
personal property or real es
or not it is specific if it re
. p

ig described.
The Official comment states that a description under this section

is sufficient if it does the job assigned to it, namely that

ot
-

makes possible the idenitification of the chattel described.
The section is intended to depart from the decisions often

found in the oclder chattel mortgage cases, in which descriptions

)

were held to be insufficient unless they were of the most exact

and detailed nature.

\_\_,
r

first sight section 9-110 covers the problem of

livestock description in an eminently short and simple fash

on.

Fe

n this paper (4) on the special

pae

However, the discussion earlier

al

di fficulties in describing this type of security show that at

The summary of the common law description requirement of

animals in the Corpus Juris secumdumrn (6) states that although

(4) see pp. (sunra)

(5) see Corpus Juris Secundum, Vol 14, Chattel Mortgages .
Section 65 pp.673 for the complete list of the American
decisions.
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the Courts recognise certain general principles determining the
sufficiency of the description requirement of animals in a
chattel mortgage, they are not uniform in the application of
such principles when the rights of third parties become involved.
Generally speaking a description is sufficient i€ it puts third

parties on inguiry which, if pursved, would enable them to

identify the mortgaged property. Thus in County Bank v.

32l§357% description of mules by reference to the location,
possession, value and seller's name was held to be sufficient.
However a number of cases have held that animals are sufficiently
described by merely statipmg their characteristics with respect
er-by-inditeatin to age, colour, heicht, sex and weight, or by

indicating their marks and brands (8). Other cases have held

such a description to be void as against third parties unless

o

there is some additional means of identification such as a

&

agtaterment as to location, ownership, or prossession, or

@

Ony

W

additional means of identification (9). The designation of
animals merely by species or class and the number mortgaged has

generally been held to be insufficient (10) without a reference

’ .cu"g- 74

(8) Thomason. V. Decatur County Ragﬁ, 111 S.E. 578

(7) Mo. App. 19

wn

(3) A description by colour, although alone insufficient, is
rendered sufficient by a further description of the animals

heing bought of the mortgacee whose residence is sated in

i

s

App., 207 S.W. 954.

S S
(10) However in Sheffield ] S.E.
now located at the residence of ...(the mortgagor)" in a
named district of a certain county was held too vague and
indefinite.

mortgage. Burlington State Bank v. Marlin Nat. Bank. Civ.

148 v. Dean, 135 S.E. 109 "30 head of horses

AD0INYH o4
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j - —

to the location of the animals. Thus in Payne v. Boutwell (11)
"16 head of dairy milch cows of various kinds, colours and
descriptions now located on my dairy farm in West Elba" was
found by the Court to be a sufficient description.

Provided that the description of mortgaged animals was
originally sufficient, the mortgagee does not lose his right to
enforce his security because of a subsequent change in the

animal's appearance (12). If the description is otherwi

)]

e
sufficient, errors such as in stating the age, colour, weight,
or brand or the number included under a certain brand, will not
vitiate the mortgage unless such errors are confusing and
misleading.

Thus in Hourigan v. Home State Bank, 162 P,.699, 700 cattle

“

were described in a mortgage by classification, age, colour and

a certain brand followed by statements that the described
cattle comprised all cattle owned by the mortecagor and that

the mortgage covers all the mortogagor's cattle "in the above

(11) 164 so. 753, 754

(12) Stickney v. Dunaway, 53 So. 7790
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»rand or description or in any brand of the abeve classification.”
The Court held that the description was sufficient in that it
cast upon a third party the duty of inquiring as to whether cattle

of a brand different from that stated in the mortgage were

OINYH O

A

covered thereby. However in Ehrke v. Tucker (13) a description

of "native Kansas steers” by age, brand and location was -
", s’
considered by the Court to be insufficient teo give notice that it (A

embraced cattle not bearing the désignated brand. and found in a
location other than that specified in the mortcage.

In the writer's opinion there is considerable merit in the

1]

more liberal approach to the guestion of livestock description

than has been shown hv the Courts in New Zealand. Surely the o
. ;1

most important purpose of the registered security agreement is to s~
1 4 )

put parties who intend to give credit to a farmer on inguiry since .ﬁ
few potential lenders would bother to catch all the animals O
Tl

concermed to ensure that all their brands earmarks or other means

of identification corresponded with the registered agreement. <7
: (T
Perhaps the greatest admission of the inadeguaey of the New N
ealand stock description requirements has been the need to invoke 3
the fictional concept oftaa covenant to brand to counteract the y
. froct inte Fol of SS. 18l 29, e ;

effect of the rules application—{14). >
v 4

R e = it .
(13) 160 P.985 =y
{14) Sem PD. of this paper. A Masterton solicitor who jf

srote to the writer on this subject rocmmwﬁﬁﬂnﬁ an approach

3 1 1 - T ™

rathe? similar to that used by the U.S. Courts: "I see no \

r similar y g ®

reason why all livestock on a given ﬂrOﬁGrtv should not ;:

prima facie be deemeé to be the property of the land ¢
occupier subject to any livestock heing excluded from a N
security on satisfactory proof of a Bailiff or an Official 2
Assicnee that in fact the stock belong to some other person. |
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(iv) after-acquired stock

Under Section 9-204(1)a security interest cannot attach

until there is agreement that it attaches, value is given and the

debtor has richts in the secured chattel (15). Under subsection

(3) a security agreement may provide that collateral, whenever

v
acquired shall secure all obligations covered by the security
agreement (16). This is a direct negation of the principles

embodied in the New Zealand Act which require every instrument
to have an inventory of the chattels comprised therein and

render instruments void as against the persons mentioned in

gealand provisions dealing with livestock securities (17) are
not subdject to sections 23 and 24 and therefore share the same

underlying principle as section 9-204(3) of the Code namely that

they allow a security interest to attach tc after-

44

-

~~y
ot
Ui

A
4

17

L4

young of livestock until they are conceived.

poe =

(16) Although certain special rules in the case of crops and

consumaer goods are stated in gubsection (4) of this Article.

{(17) ss.28 and 29

cquired property.

for the purposes of Article 9-204(1) the debtor has no rights




Thaike 8.29 of the Chattels Transfer Act, Article 9 does

. o s p>d
not immly a term by which the natural increase of stock ﬁ7
~

comprised in a stock mortgage or stock of the same class are

suhsequently brought onto the land are also deemed to bhe &)
included in the mortgage. Again we must turn to the American *of
L - . . » h"“"‘-
comrmon law for the awer to this guestion. In determining S
h
whether a mortgage covers after—acqguired properxty, the Court o

will, as nearly as possible, carry out the intention of the

@

parties (18). The description will not however be extended

heyond its terms and where the property to be acquired in the

future is expressly limited to a certain class the mortgage N?
will not be extended to another class. If, however, there is »

a covenant that after-acguired property of a certain class will

!
be subject to the mortgage then such property will be included W
even if it is of a totally different gualitv to the property e
which is presently mortgaged (192). It would therefore appear T

pr
that the covenant to brand after-acquired stock implied under 1

N
the New Zealand Act (20) would be fully effective under American il
law.

g
-~ el AP i . y %
(18) Stockyards Loan Co. v. Nicholaz 242 F. 511 >
(19) Guaranty Trust Co. of New York, v. New York & 2.C. Ry, Co. %?

170 M.E. 867

(20) See »p. of this paper.
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2z already stated the Ccéde has no ec

(=% 4

i

uivalent to our s5.29 1
implies a term in every mortgage of stock that the natural '%;
increase thereof shall be deemed to be included in the security. ~

Again it is necessarv to tura to the

ape after & = 3 S : X -
The position in the United States as to the inclusion of -

the natural increase of stock in a2 mortgage is of course affected oo
by the laws of the variouns states In some jurisdictions the
mortgagee is vested with the lecal title to the mortgaged "
property while in others the mortgage iz considered a mere =

lien. In the former case it iz generally held that the iy

mortgage extends to the increase of the animals during the -

it
‘ . W+ : .
life of the mortgage, even though the mortgage isssilent 5
'
. -y Y r < ’ 2 ] - 8 &
as to the increase (21). Generally, in these jurisdictions where .

the mortgage creates a mare lien without pass

[

ng title W

20 provides, the lien does not -

cover the increase of the animals nortgaged unless these are S
P> 5 e
o

expressly included in

Thus in Brown ™

had to consider a —

ed 0¥0,/0," running on

a particular range, which was folloved by statement, "The

mortgagor agrees not to sell any more cattle than the amount

of increase each year”. Mchlister, Ch. J (23) held that on its

oy st ol Ao S e A are e e A B P OSSO ST 27
=
b,

1.1

(21) Q'Brien v. First Galesbury Nat. Bank & Trust Co. 194 £

(22) 39 A.L.R. 150 (Arizona Supreme Court 1925) N
U
3

(23) Foss & Lockwood, JJ. concurring e
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proper construction the mortgage covered the increase of
auch cattle, and contemplated that such increase would be
branded in like manner (24).

A lien on the natural increase of stock, does not

the mother

continue after a rsasonable period of

B
o
o
t
e
L |

)

J
-

el

nas elapsed as against a subsequent mortgagee or a purc haser

5 ]

without actual or constructive knowledge of the mortgage (25).
This is of course quite different from the position under s8.29

of the New Zealand Act where no such limitation is placed on the

duration of the security. Neve rtheless as bhetween the barties

:d-
l‘l‘
147 ]
4

f

:..1
?
ot
r‘l
cr
-
b+
o

the lien may continuve ané in Holt v. Lucas (26)

the fact that a chattel mortgage speci fieally covers the increase
of livestock vill cause the lien to continue during the

existence of the mortgage.

A

e of ancurmbered stock

1

section 9-201 of the Code dealing with the general validity
of a security agreement states:

hwexrwise provided by this Act a security
f:@"tLV“ according to. its terms between
rxzcﬂa”ﬂri of the colla*eral and
LOTYS . iiq official comment to Section

s that a security agreement is aeffective

per Mchlister Ch, J. at ., 1583 "It 18 ﬂnellant‘s
contention that the term "‘hranc‘mrfi“ 1
bearing this brand at the time the ’
scuted, and ncne other; hut a consi nvafﬂ*ﬁ of'the
entire instrument, we think, leads to the conclusion
refors not merely to these, ; £o

ch it was clearly should
«ame brand.”

—~
L ]
o

——t

cattle

L

T . - i T 7 r
(25) paska v. Saunders, 153, A.451
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It is interesting to note that under the Code the mortgagee

for

et

of farm products (which includes livestock)

especially favourable treatment: (27)
"A buyer in the ordinary course yf business ... (28)
ther than a person buying farm products from a person
ngaged in farming operations takes free of a security
.rest treated by his seller even thovdw rhn %acurltv
rest is perfected and even thougt ]

of its existence"” (29

ey Section 9-306(2), except where Article 9 otherwise provides,
security interest continues in collateral notwithstanding

debtor, unless his action was

Since no section of the Article
ase of farm products, Section 9-306

the richt to follow collateral into

have bought and palid for livestock over

¥nown to them another party has a security interest.

e agts in “frrsrvxe’ Property. vol. II
uxaat{ou “buyer in the ordinary course

. ] iness FwPP% frhn of a :mrfabtmﬁ security interest in
the case of inventory, he zhould not take freq of such
interest in the famm nroducts case. " righ lw or
wrongly, and for reasons which are never precise
articulated, the agricultural fln“ﬂﬁri come
hetter than the inventory financer.

-]

"The buyer in the y course of business is defined
buys i good faith and without knowledge that

o~
)
o

~—

as one who

the sale to him is in violation of the OJﬂorﬂﬁwﬁ rights
o gsale tc d : : Y ; ¥ £
or security interest of ¢ third part 3 ULL.C. ‘L:£11411>ulk
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Leda

Fortunately for buyers finding themselves in this
pradicament the common law rules of waiver and estoppel may be T

invoked against the secured party, and it may be argued that v
the dehtor's r"‘zl‘.t"‘.’“rit}' to sell the collateral arises €from an C
express provision in the security agroement or from the s

conduct and action of the secured partv. The

4« Yy [ =4 - n ® Wy : '] poe . . B e
of the Supreme Court of New Mexico in Cleovis National Bank v. \
. e . e c———— L

Harold Thomas d/b/a/ Clovis Cattle Commission Company (30)

Pl

-

whows that the above defences may be powerful wearons in the
hands of buyers or auctioneers of encurberad livestock. >

case the bank loaned money o

A
- L) - L3 e
the bank a promissory date and o

cattle. The security was properly

file@ in accordance wit!

>

Section 9-401 of the Code. The ‘

|

)

gecurity agreement prohihited the rancher to sell or transfer (:
b

the cattle without the permission of the bank. The rancher

consicned these cattle to the defendant for sale at public <,

auction, although the bank had no knowledge of the consignment N
amd had not consented to the sales. The auctioneer sold the 3

-

cattle and remitted

1

the proceeds to the rancher, but the P

rancher failed to repay the bank loan which the cattle had 3>
—
-

secured., It was sstablished in evidence that the rancher had =y

previously sold cattle coveraed by a similar security agreement §
P
LN
=
4%«

] . . s ] - . g—. - .~ » - . a = Pl s
without obtaining the bank's permission to ¢o so. n that

$ 3 - : 3 ) ¥, TR P R ¢ Y
occasion he had paid the bank the proceeds of the sale under

1 IVIZ
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L
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g

ey

L




circumstances such that the bank knew

collateral had

an unpermitted sale of

been made, but the bank had raised no objection.

The trial Court held that the bank had

acquiesced in t

because of its

heldin the

its authorisation for the sale of the cattle. Th

hasing its deci

Commarcial Code
still prevailed

Cman, J. de

bank by prior conduct, waived its right

had consented to and

he sales, and was estopped from recovery

conduct. On appeal the New Mexico Supreme Court

to require

he Court,

sSion no

ot

on estoprad but on consent and

that although the provisions o

=h

the Uniform

applied to this case, the pre-codes law resbdt

livering the majority judgment of the Court of

Appeals considerad that:

"By excluding "farm products” from the o

classifications
of "equipment” and "inventory" and by exvressly providing
in Section 9-307(1)..., that a buyer in the ordinary
course of business of farm rroducts from a person

negaged

i
i
. ;
a security interest createc

of the code

mortgagee into the

f
e
P
t

€ 31 .
n farming operations does not take free of
- |
# (2
r

hv +he

y seller, the draftsmen
apparently intended"to free

eeze the agricultural
3 achieved under

Personal Property 714

therefore of the opinion that the holder of

the security interest in farm products has the

o
i
(s

as the same protection

er the code which he had under pre-code law, and that the

cattle broker was still liable to the secured party for the

conversion of the collateral. Nevertheless under the Code the

secured party may consent to the sale of the collateral, and

the

e ——




4

thereby walve his ri

particnlar provision

by Carmody J. (34) wi

was of particular iw

course of dealin

control bhoth cou

The Judge was of the

written waiver nor =

practice, usage or pr

defendant auctioneer had no more right

to rely on a custom

tarme of the cortrac

P Ty YE te:
rhe express terms
- 3
)

wharevey reaﬁﬂnd

¢ghts therein (32) and since there was no

3 6 3n ~ ~ - . F g % .
in the ( oae "i tﬂ:/i ﬁ(}inf‘; tne 1{7 7 (J": waiver

suppddmented by these comrme

m law rules (33).

" = AT : :
ent to the majority epinion was recorded

i . . _— e
no consicdered that Section 1+205 of the Code

portance to the facts of *he nresent case:
of an agreement
¢ Or usace of trade
31@ as consistent wi
uction is unreasonal

rse nf dealing and

s o o
an applicable

=
Tatel Bk e tl=T el
construed

but

opinion that there %

ufficient evidenca on whiech a common

'r--

ocadure could bs based., Moreover the
than the dehtor himgelf
and usags which was contrarv to the

(3] X0 1‘0“ 3

+_--

This decision has been criticised by Thomas ¥. Fmmerson (36)
(32) Official Comment No, 2 th*YPﬂ ﬁw?”ﬁ and Fffiviq’ Comment

famy 4 A * o T
{32} : Ly “ }

o~
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+
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olay's decision
erﬂ7VlﬂC f:rm products

ommarci al 4 are
it may sound lﬁ}x? "a voice




“One purpose of the Co

e is to nermit the continusd

ad

expansion of al practices. The decision in the
t
i

Thomas c

3

Ty
sAASMMLICE L

ase is likely

) 2

strict loans on livesztook

16 274 !

-’ d LV

now under cuestion.”

1 livestock as collateral is

Fmmperson suggests that an auctioneer or

; a person buving livestock
directly from the owner should be charged with the duty to search
the records for the presence of a security NG

T T T ¥} S o b - , i "
the livestock. mis 18 in effect the position in New caland
under s.4 of the Chattels Transfer Act 1924, which provides,
inter alia, that all persons shall be deemed to have notice
of a registered instrument and of the contents tharsof. The

discussion earlier in

that evew wiaere an ins

will nevertheless be

shown that under thel324 Act the protection afforded to
auctioneers oy purchasers under 3.19 does not axtend to the
case of an instrument which fails to comply with .28, (38)

It can of course be argued that the New Zaaland position is
too favourable to mortgagees vet in the final analysis tha
crucial question is whether the laws relating to a particular
tvype of collateral offer sufficient protection to the lendars,.
If they do not then the lender will be reluctant to make finance
available and the borrower himself will probably be the ultimate
loser bacause it mav be unable to obtain sufficient funds to




ntly (39).

cie

effi

wrations

i
H
)
)
‘
i

y
4

ountr

N/

untry.




PART TT: PPRACTICAL ASPRCTS OF FARM LENDING ON SECURITY OF LIVESTOCK

In the previous section of this paper the faults in the

legislation coverninag livestock securities

present New Zealand
have been Adiscussed. One micht well ask how these rules have
withstood the test of abdut forty vears without bein o the

subject of either extensive litigation or reform The present

¢
'

section of this paper seeks to answer this question by dealing

with the practical circumstances and practice surrcunding this
tyne of borrowing.

ot 11 Wil

y of lending on the security of livestock

-t

3 v s
is done bv institutional lenders. The prinecipal sources of

i

Companies,

J ©

tock and

~

are the State 2dvancesz Corporation and

nr

araginal Lands BRoard.

The lendine institutions have firstly nrotected themselves
by the conservative nature of their advances.

During 1970-71 the State 2dvances Corporation authorised
$3.7 million stock loans aut of a total annual aunthorisation
for farmi finance of $55.3 (1). The Corporation policy h

to assist sharemilkers and lessees of farms to adequately

. T 21 aWte Yy v € £3 ¥
stock nronerties and loans are made available usually for five

~ . " . & 4 g g “« /Mo TV
vears on steck and vlant, interest’at the rate of 5 1/2%. The
$ . da < NG £ .z - 2 +ho
margin of security is vsually 60% of value and ti

14 . ¥
normal limit is $5,000 for one man. Applicants hetween the age
e Py N TEEA T .
(1) ances Corporation i97/0-71l. e balance
on the security of




of 21 and 35 may obtain loans at 5 1/2% on an e

xtendad limit

aof 58S e 2 . narad 1 nls { a 3 % R

of 75% of value available (2). I% sheould be noted that these
funds are primarily intended to encourage Ade: nmant and
funds are primarlily lntenced to encourage Jdevelopment and an

5

1y have to lock to a bank or

tvne of finance.

assist those farmers who were unal

dit from the normal commercial sources to

e -y - 4 . |
an econonmic level,

State Advances Corrorati

the farmer concarned has i

success fully carxy out his development programme. Before

approval takes place a derartmental field officer inspects

the farm, development with the applicant, and

makes a detailed report and valuation of the property which

is submitted with the application to the

Comnmittee which in turn ingpects the property and discusses

the develorment with the applicant. 7The Committee's report

and are forwarded to the Boarc [f the Board

approves the as sound it aleso fixes t

(2) ®ils flgures are taken from Farm Finance b Ross, Farm
Feonorics Soction, Mew Zealand Devart: iculture,
printed in Appendix I of Lending to ¥ , here
referred to as Farm Fi s




poses for which it is to be used

or stock are at 5 1/2% to

P
&

1at the thorough investigation

a loan by the Board protects anv

advances made. D2ssistance is not given to the inef

+

-,

e
Q
]

ant

but so

[
(\
e
®)
t
D
6]

la

whose only barrier to increasad

production is lack of capital. Despite this care there are
. There these are the result of circumstances

| v 1 A e X T 7 3 »
beyond the ontrol the board may sometimes postpone

= ' = o~ 5 o oo : 0 »
payment or cazas even remlt manev e To . 1T,
W A1l M A3 9~ D anl e A wevd v 2
Rlthough Trading Banks lend primarily on the security of

charges over stock and a conservative 50%

1s the usual margin of security normally required The overdraft
3 L1y required. i@ overdra:

interest rate has a maximum averace of 6%, @h current account

le on demand. Provided,

3 a e =
(3) Ross, Finance, p.63
(4) Report of Department of Lands and Survey 1970

?‘ﬁi"\,



however, that the farmer rakes reecular reductionz of the advance

as seasonal or other farm revenue becomes available i+ is unusual

~=71 " " 2 - -
to "call up a current account., "erm loan#@s on the

other hand are

31

proved on the basis of repavment

in regular monthly, guarterly or other pericdic instalments (5).
.33 N2 St -
In June 1971 $27.1 million and $35.1 was advanced to the dairy
k- § jow i ., & =3 » » &
and sheep-farming =sectors }"x;'gr“?z_‘?tx:’q]}' out of a total Trading

Rank loan to farmers of $£93.0 million at that date (§)

expected over short or intermediate

+ mls - ~ 3 T 3 %~ =
aken especially in t} case -
=~ “~1iar 171
al clients.

d . . _ "
security is required the stock firms lend on 50% of

rest on

b ; 5
the value of the available security,

current to 8 1/2% or if no arrangement

¥ ’ o ] “ . -

1as been hes s local stock
; : L

an inspection of | 4

|
v
<
Q
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When the proposal goes to head office for approval it will

considered by men who have themselves been branch man:

are well-versed in most aspects of farming in most parts of the

countrv,

il 9 $ e sl 0 -r r e o s & £
ne prime consicderation is the borrower's ility to

survive and service his commitment and at the sane tine repas

the proposed advance while maintaining the asset. It .is
gererally accevted that over the last decade ock and stati

o A 1
o LOCK ciil

have ‘more skilled and better educated and there fore

on

manage has been corresrvondinaly dminished. As one stock firm

representative commented to the writer "the big factor for us is

to keep a person's business without having to buy it

'he dairy companies lend to shareholding supprliers

suppliers and someti

the particular suppliec

a nronortion of the gross proceeds are held b:

117]

> : b S o
end of seazson pavment, thus giving the company a substantial

" g - ; T o
security should a borrower fail to meet his 1
The lendinc policy varies from one v to another

ancainag From 50 to 66 2/32 of the rarket value to a margin
which is entirely flexible and discretionary. The term can
from 3 - 6 months +o 7 to 9 vears, and interest can be from
3 to 6 to 7 1/2%. The usual security required is a hill of

" N o £ $hao
sale over +he livestock though in the case of scme of the

shorter loans no security is required (8). In all cases the

- O 0O -
2D ’2" 54"‘

8) Ross, Farm Finan




borrower will approach the dairy company who through course

of dealings or subsequent

o

inspection and appraisal can form a

reliable assessment of the applicant's ability to service the

loan.

The other main sources of rural lending such as buildi

socities, trustee savings banks, life assurance offices are not

relevant to the present discussion since these ingstitutions

usually lend on the security of land not livestock. Tikewise

solicitors and private lende Sneea not concern us as these

N

people do a negligible amount of lending on

et}

<

The care with which the limited number of institutional

lenders availabl evaluate the ability of their borrowers is not

a course the only exnlanation for the rela

o+
-r:
()

dearth of di aspute

= T : L HE Bomey . Lo lwe 3 : e e .

and litigation in this malti-million dollar field of financing.
' - ! 1 : -

An important reason has been the aen ral prosperity of the

farming sector and also the

as a whole, Ho governmment could allow a situation to develon

whereby larce numherz of farrmere were forced

L

farms and stock through inability to pav off thei
excellent example of this political aspect to farn

was seen in the 1967-71 slump in the industrv, brought about

mainly by the dror in wool vricez. The stock firms found
themselves saddled with an increasing nurmber of farmer

customers who,due to falling prices and increased costs were

5

" : L - o s - o
unable to pay off their "on demand” seasonal loans

drama+i o in craasing b nrden of "k ard-car=" debt which the stock

i

firms were reguired to carrv, is illustrated by

Reserve Bank figures.

this type of sescurity.
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AND STATION ACENTS ADVANCES TO CUSTOMERS (9)

Current Account Other
Advances

$(m) $(m)

W

e

made to

sunplementa

FPurther

67.1 38.6

f

80 . 7 48

q
p—
L

153]

52,7
66.0 52.0

Thald 54.0

»
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~J
"
N
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ither the stock firms nor the

to withstand the strain this substantial

had placed on their respective resources.

the Government in 1270 for assistance.

ry loan scheme was made availabhle for farmers to

insure that they had sufficient working capital

assistance was provided bv the stock

farmers were given a payment calcula

wherebv

on hand

at 30th June 1971 (10). Two thi:

2 advanced during the 1971-72

Pank BPulletin Series 1271

first 250 sheep do not gualify from

4

= 2
a & 2l
eaa 1s

over 10,

from 5. 000 %o 1

PR ot B . " o 4
7 the GCovermment.

v
20c. per head.

. . "
lion was contributed by the Meat




is to be advanced for the 1972-73 trading season. Although
provision has been made for a third stage for the 1973-74

season duve to the improved farming economic situation +his is

not likely to be necessary,

We may therefore conclude from the 1967-71 temporary reces-
sion that the days of large-scale foreclosures and mortgagee's

sales, at least in the farminc industry,. are not likely to

[wi=

reoccur since the Government will be first constrained to give

the necessary smsistance. Th

D

words of Cilmore, with necessary
modi fication are equally applicable to the New Zealand situation

when he accounts for famine of farm securitv litigation in the

» R

Ini+rad o+
vnicaed St

ates

W

" - -
ince the 1920's and 30's:

o -

'he organisation of farming and the struckture of farm
debt h ave , of course, comp leta 1y chanced si noee +ha

great depress

-

ion of the 1930's. The federal government

has become, directly or indi

agenices, th

credit. i) =

2 principal suppl
is a safe political
collapse of real estate val

wave of foreclosures and

®

seen: remedies, humantaris:

o ;\'\a'\'i{»f:‘ﬂ c(_;-r .—:}*-hrt of +ha

saw the enactment of

state and federal, of

The care with which the institutio

Ca

applicants is only one aspect of the control and Fupervision

which they are able to exercise on horrowers Tius whenever
s P \ ot EiBsae  aakcaacl ave  Has cniid Y 1 1

stock firms make loans to farmers they require in return that the

farmer puts all his business through that firm. In this way the

1 1 -~ o -~ s ) S
lender has a2 continuous record of the

- i T - PR Dy n = Aty 34 oy
sale of wool, gox sheep and cattle. At any sta

-

(12} Gilmore Securitvy Interests in Personal
(12] curity Inte £




appears to be deteriorating the branch manager of the stock

firm will take swift action to ascertain the problem and

endeavour to help through strict bugetary control to extricate

himgself from the difficulties. Thus the dancger of total financial

collapse which would necessitate the realisation of a stock

security, is usually averted long before it occurs o=

The writer understands from speaking to the Rural Finance

Managers of major stock companies that over the last decade the

Jd

farming communityt has become hetter educated in the sound

3 - o F - 1 < B
econom.cs of rarming. It has also Decomre more adaptal

yle to

change and modernisation. These factors have rrobably accounted

IOr securead lenders to farmers onlv mrelv hawvine +0o realise

re has been a general raising of -
the educational standards and business skill of g %0

agents which has led to borrowers being verv rarelv permitted e

to take on commitments subsequently service. r
/ G
=

Considering the advanced on the (T

security of livestock in this country it is amazing that so few

problems arise with the sale or other disrosal of encunt

is the tyne of g

. - - " . o
lender invelved. 2 number of solicitors who have expressed 7
o=

their views to the writer on this subject attribute the

N
W

would attribute

to the aaneral

and the fact C

heir need to N
:

e
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Fven i1if a farmer does wish to make an unauthorised sale
he will run into difficulties. At the local level where all
auctions occur, the stock

tnow a farmer and whethe

,..
H
e
ot
’h-lu
£

of parsons agiving secu
the Mercantile Gazette and most branches keep a list of

grantors and grantees in their area,

d and in practice have not given

-
solicitorx

e Lo

the

esale of encumhered

"The particular probl

:
my firm has encounte

1

1as heen th

‘-L?r\x-,:p‘in ] r

amannt
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The description requirements of the present Act are the
cause of considerable criticism among some practitioners (1%)
It has been suggested that the only reason why they survived
in their present form is the fact that they have been so seldom

tested by litigation.

Between the parties, of course, an insufficient description

v,

does not void the instrument but only deprives it of the benefits

2
~h

of registration. Since, therefore, grantees usually take
action long before bankruptcy occurs, an equitable charge is

usually a sufficient security.

~
=4
(82
St

Sea Pp. of this paper. The practical difficulties
involved are clearly exprecsed by a Familton solicitor
as follows:-

[‘2. The need to obtain an accurate description of

; livestock in terms of the Chattels Transfer Act
is a source of particular diffdculty, and in
view of the substantial turn-over in stock,

' secms a rather useless exercise. One does one's
best to endeavour to comply strictly with the
Act but this can and does in some cases lead
even to a measure of antagonism from the farmer,
vho sometimes has even to muster stoclk if the
property is a large holding.

3. Many farmers are uncertain as to the breed of
some of thoir animals, particularly cross-=breds.
he Ibven 1f a fully comprohensilive and accurato
descriptlion 1s obtalned, tho position can altoexr
botwoeon tho timo of complotlon of Ctho dooocri)p=-
tion and exocution of the Ingtruwnont,.
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