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RECQURCE MANAGEMENT :

TREATY RIGHTS AND NATIONAL PRIORITIES

INTRODUCTIOQN
In 1990 it need hardlyv be said that Maori Treaty

£

rights have become a vital component of Hew Zealand

{

political consclousness. The 1398Us have gseen a
flounrishing of claims to the Waitangi Tribunal and
inecreasing Litigation in the courts. Although Macra
claims are most commonly identified with land rights

an overview demonstrates that issues of resource con-

]

trol have been at least as important ag issnes of
land ownership. Five of the seven major reports pro-

duced by the Tribunal since 1983 have focused on re-

Lom ¥

source-related concerns!, notably the pollution o©
waterways and coastal areas and the effects of that
pollution on traditional physical and cultural re-
sources. The Court of Appeal has delivered Jundge-
ments on legal aspects of the control of coal and
forests2:; the High Court has been activated particu-

larly by fisheries issuesS-

More often than not the courts and Tribunal have
been considering competing claims to the same re-
source, weighing the respective rights o the Treaty
partners: the Crown on one side and Maori tribes on
the other. For example one of the most substantial

of the Tribunal s reports, the Muriwhenua Fisheries

Report4, investigates rights to sea fisheries claimed
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exclusively by both the Crown, as allocatable in
terms of its quota scheme for commercial fisheries
and by the Maori tribes of the region as an exclusive
possession guaranteed to them under article II of the
Treaty. This paper.focuses on that srepont s hbl & BOH
primarily on the ownership question. Instead the
discussion concentrates on various important 1ssues

where the Treaty-based enti-

e
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that arise a8t .t
tlement of Maori to use of a resource is generally
accepted, or is at least so uncontroversial that 1t
can be assumed to be accepted. Im: coither swerds (the
general aim of this paper is to propose, outline and.
analyse the legal dynamics of relationships that

arise upon affirmation of Maori resource rights. Bor

D

xample how does the recognition of Maoril rangatira-

tanga under article II of the Treaty affect the 1n-

terests of other potential users, and what 1f any re-
sidual kawanatanga powers does the Crown retaln under

article 17

These are issues that have been comparatively ne
glected in the current debate over resources, which
has tended to focus on the struggle for ownership.
However they are in essential need of legal defini-
tion. not least so that parties to the Treaty, and
New Zealanders in general, can become more aware of
precisely what they, the parties, are claiming or

bargaining for. This would: degicalilys assnst’ ine Eos




rusing negotiations and dialogue and makir

more readily apparents,

Ihe paper) iss ingEWwe mailn pastsi The Eirstsissan

sing the Muri

e
B
=
]
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analysis of relevant legal autho
whenua Report as a starting point from which to ex-
tend the discussion to two 1mportant North American

cases. The second consists of two case studie

wn

traditional Maori resources drawn from the Ngai Tahu

T
ot

claim currently before the Tribunal. The 1nten

here is to test the legal principles ontdiained. 1n the
first part by applying them 1n concrete and relevant

contexts.

A Brief Legal Background to Maoril Resource

T

At precent resource management Taky ds Lm el eEE

D

of transitlon. The Resource Management Bill current
ly before parliament 1s the product of government s

intention to amalgamate and streamline the relevant

legislationty Effectively it takes over the work

previously done by 2 number of major sktatutes; LR

cluding the Town and Country Rlanmings Acky L9 4 ¢ Ghe

1O,

Water and Soil Conservation Act 1967 and the Minin

Aetad 871 Like the Conservation Law Reform Act which

has recently passed into law., 1t prcposes o et ot~
alise and simplify resource law and dtseadminlisEras
tion. The underlying purpose of the Bill ds  “tho pES

mote the sustainable management of natural and physi

@

cal resources”; and "sustainable management” 1s de




. .managing the use, development., and protection
of natural and physical resources i Y
a rate. which enables people to meet their needs

now without compromising the ability of future

generations to meet thelir own needs.

[n undertaking the reform the government has con-
sistently expressed its intention Lo 1lncorporate rec-

ognition of the Treaty®. Althongh: sone ol stiie 13580
utes currently in operation contailn special referenc-

es to Maori or the Treaty the approach has been in-

consistent and the overall effect has been described
as "vague and confusing”®. Giwven the (Grown = Beceb

commitment in the form of its "Principles for Crown

Action on the Treaty of Waitangi”19, and the

T
)
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whelming importance of the resources 1

form process provided an ideal oppo Uity aiareihe

)}

Crown to clarify its position on the role of the

U

Treaty in the area.

T
(6)]

Unfortunately the Resource Management Enslls s
present ek ot Fal st o satisfactorily achieve this.

In clause 6 it provides yet another variation of ‘the

“Treaty protection clause” already present (in dif
ferent forms) in a number of statutes: 11
6. Treaty of Waitangi - In achlieving the purpose

of this Act, all persons who exercilse functions
and powers under this Act have a duty o soonsiden
the Treaty of Waitangil.

This is a poor provision, most obviously because 1t

represents a lesser degree of Treaty protection than

tate-

w

is provided by corresponding sections in the




owned Enterprises Act 1986 and the Conservation Act
1987 . [t is also evidently weaker than an 1lmportant
provision it is designed to displace. Under section

3(1)(g) of the Town and Country Planning Act loecal

authorities must "recognise and provide for” the re-

et

lationship between Maocori and their ancestral
requirement which has also been held relevant for the

D 1

purposes of objections to the Planning TrilbuEal Unces

)
+

the Water and Soil Conservation Act.12 As a
Maori are understandably unhappy with the Pi1l1li3, but
it seems that a greater general commitment from gov-
ernment is unlikely to eventuate immediately. Foa R T
the meantime aspects of the Crown s role continue to
be defined by the courts and the Tribuanmale = attdd te tis
from these sources that specific legal principles

must be drawn.

to understand in any discussion
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What 1is 1imp
of Treaty rights is the increasing advocacy of tribal
self-regulation as a means of giving effect to ¢

1

Maori right of rangatiratanga under Article II of the

Treaty. While this has in particular been espoused

by the Tribunall%, the government has also shown zome
commitment to Maori autonomy 1n their own affairs.
Where the Resource Management Bill's administrative
scheme allocates many essential responsibilities to

local government, it also allows for a number of par-

allel roles for iwi authoritiesiS. Here it colncides




with two other bills which aim to recognise and jet
fine new strunctures for Maori involvement at the lo-
cal government level. The first is the Runanga [wil

(X

ill 1989 which provides machinery for a farm af
self-government of tribal land, resources and poplu=
lations. The second is the Local Government Amend
ment (No.8) Bill 19839 which creates a proposed struc-
ture for Maori participation in local governmen

Maori Advisory Committees.

The enactment of these bills is proving Bk e AE L
The Resource Management Bill still faces substantial
opposition from pakeha as well as Maori interests,?t®

and the detail of the two other bills has alsa been
criticised?”. All three could yet disappear from the

‘nment

)
—

the agenda entirely, particularly if the gove

@

should change in the 1890 elections. However the
bills still indicate that governmental tendencles 1in
recognising Maoril resource rights are consistent toO

cept of tribal self-regula

b=

some degree with the co

&)}

fan et ftriEa g s seEisna advocated by the Tribunal,

and also with providing for participation in the con

n
)
o
T
>
e
G

trol of other resources in which there 1
Maori interest. While there may yet be some politi-
cal resistance, pressure from Maoridom and the recom-
mendations of bodies like the Tribunal should inevi-
Fabily, in bthis writer s opinion, lead to the reccgni-
tion of a role "akin to local government” for the

tribes. Although the discussion in this paper does
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PART ONE: RESQURCE RIGHTS AND PRIQRITIES

[NTERNATIONAL JURISERUDENCE X
THE MURIWHENUA FISHING REPORT

In 1985 the Maeri btribes wofthe nmopthern penansuis
of Northland (Muriwhenua) addressed an extensive
claim to the Tribunal.® Although the claim also in-
volved land grievances, an important part o 1L eon-
cerned Ffishing rights, and it was ithlls part WO Ehe
claim that the Tribunal 'chose to investigatbe L[1rst.

After hearings which involved extensive SUubmilssSions

v

from the Crown, in the form of the Ministry of Agri-
culture and Fisheries (MAF), and the fishing 1naustry
the Tribunal published its findings in 148819 A
substantial document, it describes 1itself as as an
“interim report” aiming to establish:<Y
. .whether the fishing claims are well founded, 1n
terms of section B8 of the Treaty of Waitangi Act

1975, and if they are, to defining as near as can

be the nature and extent of Muriwhenua treaty

fishing interests to assist the clalmants and the

Crown to negotiate satisfactory arrangements.

The Tribunal did consider that the clalms were
well-founded, and concentrated on the the second
stage of its task - the definition of the Muriwhenua
tribes’  "interests’. Anticipating general fnegotia-
tions between Maori and government on the tisheries
issue (which eventually resulted in the Maori Fisher-

jes Act 1989), it stated that:21

Our concern has therefore been, at this stage, to
expand upon the data base that the working group




mayv ne=ed, considering the nature and exten of

Treaty fishing interests and by drawing partici-

lar attention to the Muriwhenua circumstances and

needs

The result of this werk is an analysis of Treaty-
rights which has wide applications not only to fish-
eries but to natural resource 1ssues in general A
it did with respect to land in the 18586 Urakei Re
port22, the Tribunal has taken advantage of the op-
portunity presented by the Muriwhenua claim to pro-
duce a core of general principles, establishing an
extensive precedent designed to guide the resolution
of future elaims and negetiaticons 1n the regource
sphere.

The Muriwhenua Findings

This is a brief and partial summary for backgrcund
purposes of the Report’'s relatively comprehensive
conclusions=3. The relevant findings of the Tribunal
were as follows:

1. That the Muriwhenua people had carrilied on ex-
tensive and exclusive inshore fishing operations 1in
pre-European times and at the time of the Treaty over
the area of the adjacent continental shelf, and that
that area was accordingly a fishery to which they
were guaranteed exclusive possession by the Treaty.

2 No agreement had been made with the Crown or
any other to alienate or share those possessory
pights




10

1 That the Crown had failed to protect the Muri-
whenua peoples fishing interest and 1in fact had ac-

tively restricted it,. in partienlar largely excluding

Maori from commercial and off-shore tishing, all re-

)

sulting 1in detriment to the tribes.

U

4 . That Maori had a right to develop their fish-
eries as a result of technological change: that they

had a right to fish commercially and that in tact

r-
w
=

0o,
=
=

there was a commercial component to their

pre-Treaty times.

"

2 That the Treaty envisaged agreement would be
sought, and that the Crown should now have to now ne-

gotiate with the Muriwhenua people for the commercial

exploitation of the inshore fishery.

The Tribunal s fundamental position was obviously
to uphold the article Il rangatiratanga rights of the

claimants under the Treaty, finding that the preseat

oo
5]
o
)
5
y

nas

denial of those rights was caused by. as

put it, the Crown "exceed[ing] the authority given to

n

it by the Treaty 24 - namely 1ts kawanatanga power

under Article I.

However the Tribunal also emphasised, as 1t has

~J

consistently done, that kawanatanga and rangatirata:
ga are not mutually exclusive concepts; rather they
qualify each other.25 Accordingly the Muriwhenua Re-

port is not a simple affirmation of rangatiratanga




1l

AT E O IcT e responding dismissal of Kawanatanga. In the
detai of the report there are some verv impartant
B! prle Feport Lhere : o et Lmpartant

observations on the dynamic between the two that per

T

sists regardless of the recognition, in any gilven

&3]

(
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(such as Muriwhenua fish
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D

c1es), o Ehe prevas

lence of on These include
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the extent (and limitation) firstly of rights that

¢

are guaranteed to Maori by Article [1; secondly the
residual powers that are retained by the Crown under
Article I; and thirdly, by implication, the prospec-
tive 1nterests of those not specially entitled by the
freaty . Again, such conclusions are relevant for re-
source claims in general, not just Muriwhenua fisher-

ies.

This part of the paper examines some of these
findings. As stated in the introduction, the empha-

ctiwv ilnterests of the

@
@

sis 1s on assessing the resp
Crown, Maori and non-Maori resource users and the na-
ture of their inter-relationship. The Tribunal s
conclusions are examined 1n an international context
since, rather than being entirely new or particularly
tailored to New Zealand needs, they in fact retflect a
Jurisprudence of indigenous resource rights also de-
veloping more or less simultaneously 1n Canada and
the United States. Accordingly a leading decision

from both of these countries 1s discussed 1in the con-




text of the Muriwhenua Eeport. The aim 1s prim:

to analyse their respective findings with a vie
clarifying, and to some degree elaborating, tho
the Tribunal. As a secondary purpose 1t 1s hop

demonstrate that the law 1n the three countri

@

now remarkably similar, and that as a result th

suasiveness of the Tribunal s findings in Muriwhenua
1s enhanced

International Parallels:
A) The lnited States: The Boldt Cage
As a comparative study the Muriwhenua Keport

cludes an extensive analysis of the decision of

United States Federal District Court in United State:
v otate of Washington?®, commonly referred tu as the
boldt decision (after the Distriet Court Judege).

case concerned the extent of the inshore fishing
rights of Indian tribes in Washington State derived

W L

S D1

=i | TR

=
N

e per-

from treaties made 1n the mid-19th century. Although

the District Court decision 1s only one 1install
in a long history of litigation<27, 1its particul

jJudgement stands, upheld 1in almost all respects

the United States Supreme Court28,

The Tribunal was clearly attracted by the Jju

ment, percelving many similarities between the
tions of the fourteen Indian tribes in the case

the Muriwhenua claimants. The conclusion that

ment

by

1g¢e -

DO s ]
o4l

and




were ‘'persuasive and importan

iajor findings=2®, many of

ot

4]

=3
)

the Tribunal s own conclusion

t" promphed a8 List

The Boldt decision emphatically uphe

enforceability of 19th centur
great pressure from the State

rndustry  dn"Nashington"not Y Eo

YU Ereaky r

Fovernmen

do

SO . 343

ess 1t laid down a number of principles

combined, established a schem
onciling the respective right

and non-Indians in the fishin

e for weighing and

s of

20

gover

sSource.

was held that the fishing 1intersts secu

tribes by means of treaty wer

e 1n

the n

right as opposed to a mere privilege.31

States law the text of a trea

@

law:32 therefore prima facie

laws that limit tribal fishin

However 1t was also held t

non-Indians may fish i1n a man

resource. 34 This can be described

ld the
18RES,

£ anck i

nment,

red etn
ature o

Under

ty constitutes su

“the

g i

hat

nekry

State

ghts .

‘neilth

S0 as

oY)
wn

“eonservation prierity" . Therefore 1t

that:35

...the [individual] State

ulate off reservation fish
sonable and necessary for

source 1.e. the perpetuati
cies.

has
ing

police
to the

cannot

"33

er [ndi

to dest

ar over

moder

I a

Ut

preme

pass

anss o

roy L

riding

was ruled

power
e X Eent

conservation of t
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fisheries

In addition the decision distinguished the
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ests of 'the Indian and non-Indian. Mon-indians ooun
not be 1n possession of a right as such but rather
privilege which "the state may grant.,limit or with-
draw. " S8 his 'distinetion moeulds '‘the stabe govern—
ment s power to regulate the resource, for example
terms of conservation:37
[f alternative methods of conservation are avail
ble') ‘the 'state '"cannot ‘restrict treaty wight ['is
ing, even 1if the only alternative is to restrict
non-treaty fishermen, commercial or otherwise
The overall scheme then is a three-tier ranking

interest, in which the indigenous

g R

source prevalls over the non-indigenous

ranks below an overriding

The Tribunalis Approdceh: Behoing

In Muriwhenua the Tribunal

SOR S8l Va

tion of Government to recognise

Maori properly exercilising

Treaty of Waitangi.

This

a righ

a

i

Ve

t.he

nd

10N

i}

actively

confirmed

T €

int

P a

Boldt

the

derived ¢

is until Maeri ech

allow that right to be legitimat

mutunal and beneficial agreement.38

-
¢t
9]
9]

cepts of priority drawn

Firstly the conservation

While the Tribunal also

tional fishing when Maori

more

pecific findings the

directly from

f

Tribuna.l

ound that

deplet
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1NCOrpors?
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resource’

important finding for present purposes

the

was that




‘neither custom

the right To
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ed ). 38 e

a legitimate
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W

to maintain

vation laws app

Secondly 1t

peace

nor the

destroy

EXerc
and

lying

was f

accordingly

1

Treaty confere on anvy Maori
the resource” (emphasi=s add-
1g2ly confirmed that Tthe Crow
1se of 1ts kawanatansga functiaon
good order, could make nser -

to all persons.40

ound

rived from the Treaty must

that prevail
only privileges

the Tribunal

is necessary to

ing. commerc

The result 1
fiable 1in
non-indigenous
is founded on
tions: farst
rights in
construction of
prevalling when
ST

Treaty does

a resource.

Despite the

consid

two

LT

ial or

s the

Maori

they

protect

scheme presented here,
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T e

same

privilege.

recognition

rights

are

over non-Treaty

it": conservation;

complementary
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the resource management
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a right to

that Maoril 1ntere
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t caused by them
t the general pub
ruwlse
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should not be construed as the only basis on wh

Maori rights might be overridden. The Tribunsa
not assert that 1t 1s an exclusive justificat
1s possible to envisage other situations where

Crown would be construed as exercising its kawan

51}
o]
"
o
315}
=
(Y

ically endangered by the continued exercise of

right, or some other matter of urgency. Conse
1s therefore a subset of a theoretically more

T
f
1

s1ve 'top tiler” of overriding priotrtities. The

nal’ s emphasis on conservation simply recognise

[
e
=)
D

debatable ground for Crown intervention. I'ts

approach, modelled on the American, has been r

vindicated in a similar Canadian decilision.

B) Canada: R v Sparrow
In 1990 the Supreme Court of Canada in A v

delivered perhaps the most explicit enunciatio

date of this concept of priorities.<43 Sparrow,

member of the Musgqueam Indian band of the
area, had been convicted at £rial for taking f

with a net longer than which he was restricted

ing by the terms of the Band s food fishing lirce

On appeal the conviction was upheld, but on fn

validly, for example where people are

alistically represents the most likely and le

n to

appeals to the Court of Appeal of British Columbia

and finally the Supreme Court 1t was held in both

stanc

@

s that there was 1insufficient evidence to

~

SO

1n-

CR~=




vict Sparrow. and the matte

The reasoning of the Supreme
P

similar approach taken by

1

recognised aboriginal right

particular area for ceremonial

band had lived and fished
15 centuries.

riginal rights which appli

ing and fishing rights continue

Under the common

are extinguished by the Crown.+4

claye Ll ens

u

perhaps vitally,

Firstly 1t was held that Sparrow

provides that existing aboriginal rights

recognised and affirmed.”

The question was whethe

existing one. The Court h

intention must be clear and plain

guish an aboriginal right”
test rejected the Crown s
ment had been effected by
regulation:486

At bottom the responden
lation with extinguishm

controlled An' great 'detairl! by ' the
is thereby

not mean that the right

wn
O
o)
L1
|1
o
b
b 3|
n
ct
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refore primarily held

1

2

extinguilshed.

ey wag referred-backVEarss
Court developed s
the Court of Appeal.
was exerclsing a
t in taking fish from the
or food purposes His
in the area for as long as
law doctrine of abo-
es in Canada, Indian hunt-
to exist until they
Sun T addhtien " and
the Constitutaion Act 1882
“"are hereby
r Sparrow s right was an
eld that "the wverelgn s
1if it 1s to extin-
and” dn* ‘Phe Tight ofStitis
argument that extinguilsh-
over a hundred years of
t ‘s argument confuses regu-
ent. That the right 1=
regulations does
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z1s1ng a constitutionally protected right. The next
step was to consider to what extent the Crown had the

pawer o restriet that right, The Court was

that it could not simply be extinguished at will,

since both the common law and the Constitution cast

certain obligations upon the Crown:47

... the Government has the responsibility to act
in a fiduciary capacity with respect to aboriginal
peoples. The relationship between the
and aboriginals 1s trust-like, rather {
sarial, and contemporary recognition and affirma-
tion of aboriginal rights must be defined 1n light
of this historic relationship.

oy

On the basis of this principle the Court consid-
ered that when 1t 1s proved by an aboriginal right-

holder that their right has been 1infringed by the

Crown, that infringement will be unconstitutional un-
less the Crown can provide satisfactory justifica-
tion. No comprehensive test for Justification was
formulated, but the Court did discuss principles
that might apply:48

First, is there a valid legislative objlective:

An objective aimed at preserving s35(1) rights by
conserving and managing a natural resource, for
example, would be valid. Alse valid wwould be
jectives purporting to prevent the exercise of
s35(1) rights that would cause harm toc the general
populace or to aboriginal peoples themselve:
other obiectives found to be compelling and sub
stantial.

Unfortunately the Court did not give specific ex
amples of what might constitute these "other cbjec-

tives" . However the Court of Appeal s finding that




there should be a general justificaticn of put
interest” was expressly overrunled as too broad t

suttacyent Jgustifleation onslts lowh 22

T

The remainder of the judgement concentrates
stead on the conservation justification, singled
by the Court as "surely uncontroversial':50

it 1is clear that the value of conservatio
purposes for government legislat
long been recognised. Further,.

and management of our resources 1s consistent

cr =

he conservat

On ana actilol

aboriginal beliefs and practices, and, indeed,

=
o
o))
—
/—‘r
1o}
23
t
(&)

with the enhancement of aborig

Significantly the Court turned immediately tao

<

1

0}

Troups . In doing so 1t relied upon the previous

judgement of one of 1its members, Dickson CJ, 1in

ue of reconciling the rights of different user

19

Jack.®1 Dickson J, as he then was, had agreed with

"the tenor of the argument” proposed by the Indis

3

appellants 1n that case that "the burden of conse

tion wshould not sFall prinaily on gihe sEndian Hash

but rather on non-Indian sports fishing fi1rst. non-

Indian commercial fishing second, and only then

Indian rights.®2 The Supreme Court adopted this

proach and recognised that after conservation [ndil

fisheries were "top priority’. The practical effec

of this scheme was described as follows:

f, in a given year, conservatilion needs requilred
1

eduction in the number of fish to be cau

I
r
that the number equalled the number requi
food by the Indians. then all the fish availa

&




atfter conservation would go to the Indians a

1ng t constitutional nature of thei £
right more realistically, there were
fish atter the [ndian tood requirements were

then the brunt of conservation measures wou ld
|

borne by the practices of sport fishing andg

mercial tishing.

A new trial was subsequently ordered to determine

whether the net length restrictions could in ta

Justified on conservation grounds.

Muriwhenua., Boldt and Sparrow:

comparing the Approac

hes

The scheme of priorities so clearly establih

ly, 1if not as emphatically, recognised 1n both

dt" and Muriwhenusa. In all three cases the gener

Sparrow reflects the three-tier test that 1s s1ii

superiority of the indigenous right over non-indige

nous interests in the resource 1s affirmed. I'hen

conservation 1s uniformly recognised as a legilt

1 ma

basis for qualification of that right by the Crown

state government. In Canada and New Zealand 1t

not 1isolated as the only baslis but simpl
obvious or least controversial. In the United

it is singled out exclusively but, as we shall

this only binds upon state and not federal gover

ment .

Distinctions:
(i) the Legal Status of the [Indigepous Right

There are however some 1mportant differences

the mos

b

e-—




tween the jurisdictions as to the nature
riginal right sffirmed. For exampls the

nised in "Beoldt” 1s a treaty right that
ble under United States law; similarly t

indigenous right i1s litigable under the

and possibly also under the common law dc

aboriginal rights. While 1t is arguable

rights are also Justiciable to the extent
same doctrine 1s recognised as applying
land®4, at present the jurisprudence of

is firmly focused on the Treaty of Waitang

proach which the Tribunal for one favour

the U.S. treaties, our Treaty 1is not Just

(although it can be a powerful extrinsic

rt
P
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P
2

I
D

it s dncorporated im a statutory Provisic

'n
n

can be a disadvantage to Maori claimant
less in the Tribunal we do have a statut
thorised to evaluate the performance of
gations and make recommendations accordi
so have a significant dialogue between M
Crown, so that realistically the need to
principles is not diminished by the lack

tee of relief should those principles be

Qe

Trea

ngly.

agri

sSea
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(ii) the Nature and Extent of the Indigenous

More important are any 1inconsistencile

stance of the rights themselves, should

S 1n

they

canadil
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bhe material. In the Boldt case the tribes rilgih B it

take fish was secured to them by the various treaties

‘in common with all citizens of the territory The
Scupreme Court held on that basis that the Indians
were entitled to a maximum share of 50%. or a share

that was sufficient to provide them with a moderate

[

this lim-

)]
g
<
@
o
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living”, whichever was /Iesser.S

itation of commercial capacity. the decision was

0%}

st1ll enough to provoke an uproar in the non-Indian

fishing industry.57

In ‘Canada rthe Indian fishing right thas been' iex-

the
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pressly recognised only when it 1s

D
S

(

food or ceremonial purposes of the relevant band.

The Supreme Court in Sparrow evaded the 1i:
whether the aboriginal right an that gurisdiet ion ‘ex-
tended to cover commercial fishing on the basis that

the case before 1t concerned food rights only.>8

In New Zealand however such restrictions do not
primarily apply. Firstly the commercial component o

Maori fishing rights has been recognised and upheld

_,
- g
D
=3
H
D
-

by the Tribunal, and secondly ty of Waltangi
contains no stipulation that Maori must 1n any way
share with non-Maori the resources to which they are

guaranteed possession by article I1. In eriticisang

the apparent failure of MAF to consider the finding

0

of the Boldt case (to which "ts attention ‘had ‘preva -




msly been drawn

quota management

the Tribunal not
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However the

should affect the

The 1nconvenilence
ground for importing
Treaty was not

lence. Nor was
cial arrangements
1t be impracticable
can still be made.

The message 1s

need not be intimidated
tensive Maorl proprietary

component, 1in New

ati1en’ 1= sta il

satisfacktory to
firmed the 1mportance
benefit” to reinforce
not only expects

but to a reasonable extent

oc B

1]

For' Maori, ae

necessarily
who provide

resources requires that Maori
constrained but even assisted
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end result today
zOnSEtrugtion,

lance of conven
Y

racticable)

ve been made: nor

speci1ial arr

pakeha or anyor

recognition of

"1sheries bhecause

ieving a balance

the Tribuna

“principle of mutual
conclusion that the
"arrangements” will be

liges the parti

arkets and technologies
sharing with the settlers
nd for non-Maori, a sharing

development
where 1t can
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can demand their

own bene SO san sadnerence

common benet

In New Zealand therefore we have an authoritativ
interpretation of the Treaty which does effectively

the extent of Maori treaty ri
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restrict

as of course Crown rights). By comparison it would

(¢)
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vause 1t aveilds resort to the type ef arbitrary

o
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0

distinction fastened on to by the North American de

cisions.

ree of ccoper

@
og

On the other hand a substantial de

&)}
%)

tion 1s a necessary component of any successful neg

mnis

tiation or mediation, and 1t 1s guilte cbvious

U
=
o

taken to assume that the requisite motivation and

»m an approach to be valued for its flexibility andg

a-

O —

good-will will be automatically present in any given

aituationue2! sBut 16 iremains \significantit ool dcunre
claims that the Tribumal has recognised' mutual ben

fit" as an essential principle of the Treaty s 1inte
pretation. Indeed part of the problem may be that
thilg | isyyetainsufficiently 'realised; notlileast by

those who are in prospective negotiating positions.

(iii) Government Powers and QObligations
There are also clear distinctions amocngst the Ju
risdictions as to the nature of the state s role an

POWErs. In the United States the Boldt decision ha

-

d

S
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eastablished that there 1s comprehensive protection
for Indian treaty rights at state level, However the

federal pesition 1s guite different. Although aba-

riginal rights are to a great extent crystallised in
treaty form, Congress clearly has the power to abro-

gate Indian treaties. In addition Congress 45 not as

| vet: requaired. by ithe Conrts. . to Justityv. any, act, ot abh-
| .

‘ rogation (except perhaps by the vastly wide criterion
\ ; : - ! |

of mhat is good for the natien or far the Tndians
themselves )83, although 1t 1s theoretically required
to abrogate only where it is "consistent with perfect
good faith towards the Indians."54 Although there

appears to be some fiduciary standard here, Congress

0

has been widely criticised for failing toe adhere to
it in reality:85
There is something particularly unseemly about the
United States unilaterally abrogating treaties,
many of which it imposed, with a people whose
treatment can only be described as the nightmare
of the United States dream.

It has been argued86 that Congress should have t

/]

satisfy a more stringent legal test of Jjustification

n

before an act of abrogation will be valid. Until
this happens however many Indian treaty rights con
tinue to lead a somewhat shaky existence. A cantrao=
versial illustration of this is provided by the 1Y8b
decision of the United States Supreme Court in (nited

States v Dion.B7




Dion., an Indian, was convicted for hunting and
selling body parts of the golden eagle n his trike
reservation. The relevant legislation provided that

the golden and bald eagles could be hunted by [ndi-

)

>monial purposes only., and then only

)

ans. but for cer

(T

(03

if they had permits under the Act.® However the 1n-

dian' treaty relating ta Dion s reservation exeluded

aAnye sweh prohab Ition.. The Court held:  folbdewing (fhe

b

Lasty iin: ctiime: rales that cBhel istatite eitec ey ab

T
@

gated the treaty as far as hunting eagles went,
partly because a permit regime would be unnecessary

it there was am exis Eing itreaty wights

It has been pointed out however that 1t 1s not at
all clear that the legislation was 1ntended to atfect

reservation rights, and that the permift system may
well have been intended toc allow non-reservation
hunting for ceremonial purposes rather than to i1ntro-
duce a universal permit scheme.82 Mozt amportant iy,
the Supreme Court has been criticised for failing to

clarify @ wital cis

&)

ue: whether the courts coulid con-
struel thelegislastivervdantent ionnet Congressi ol abae
gate a ‘treaty from the ‘‘suprounding ‘circumstances

or whether in fact an explicit staktement of intent
from Congress was ‘required .70 Certainly itsown oe-
cilsaon in Pioen reflects an adeopbion dgbiethe Tosmer ap-

proach more than the latter., and it 1s probable that
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the Court was swayed towards finding there had been

1

an abrogation by the positive purpose of the statute
- conservation. While the protection of rare eagles
1s surely desirable, the decision

highly guestionable in terms of the protection of In

dian treaty rights.

While the specific problem here 1s the United
States courts” failure to adopt a strict method of

construction when considering treaty abrogation, the

root of that problem is the unwillingness of Congre

i

et

to act according to a settled standard. Abcove all

[eh)

Dion highlights the desirability of an effective Jus-

tification requirement for treaty abrogation. Not

only would this greatly assist in establishing the

e

intent of Congress 1in similar circumstances, but
would provide a greater measure of protection tor
treaty rights and encourage the dialogne that 1is
surely desirable in any situation where long-held

rights are taken away by government.

In Canada they have exactly what the United States
needs. As we have seen the Crown has a fiduciary du-
ty to the holders of aboriginal rights akin to a
trustee s responsibility to beneficiaries. [t 1s a
relationship' 'in which the “'hencour of the Crown 1= at
stake. In contrast to the power of the U.S. Con-

gress, the Supreme Court in Sparrow was clear that
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the Sovereign was uanable to axtinguish aboriginal
rightsyate walds bt instegd only dafter adeguster S

tifiecation was Eiven.

The Court went some distance towards an analysis
3f what was 1n fact adequate. while refuting the 1in-

tention to set out an “"exhaustive list”

of justification would involve where relevant:72

the questions of whether there has heen az
lattle infringement as possible toleiffect, the de-
sired result; whether, 1in a 13t
ation, fair eompensation is available; and whether
the aboriginal group 1n gquestion has besn consnlt
ed with res
implemented.

n
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spect to the conservation measures

These were in addition to the clear concept of prior-

ities. The bottom line was overall "sensitivity to

and respect for the rights of aboriginal peoples on

behalf of the gcvernment, courts and indeed all

While treaty-based, the situation in New Zealand

4

is nearer to that in Canada than the United States

The Tribunal has outlined the Treaty-partner rela-
tionship as follows:74

Maori were protected in their lands and fisheriles
(English text) and in the retentien of their trib-
al base (Maori text). In the context of the over-
all scheme for settlement, the fiducliary undertak-
ing of the Crown is much broader and amounts to an
assurance that despite settlement Maori would sur-

vive and because of it they would also progress
[emphasis added].

This is characterised as the prineciple of protec-




t.1on ; in Canada the honour of the rown is said
to be at stake. While both the Tribunal and the New

Zealand Court of Appeal have confirmed that the Trea-

ty gave the Crown the right to make laws for both

¥
el

T
v

Maori and pakeha to ensure "peace and

both have also recognised that the Treaty 1mposed an
obligation on the Crown to do more than simply pas-
sively protect Maori interests, but to do so actively
to "the fullest extent praecticable .%2 According to
the Tribunal, this also means ensuring that Maori re-
tain a “sufficient endowment” of land and natural re-
sources such as fisheries in order to be able to

‘survive and preofit” .76

+

Summarv: Do the Distinctions Matter?

Overall the differences bhetween the three Juris-
dictions are not fundamentally 1mportant 1n the
text of the principles considered in this paper. In
New Zealand Maori should have, according to the Tri-

bunal, a guarantee of at least an adequate 1interest

D

in resources characterisable as taonga undaer

Treaty. The Canadian position is similar 1f somewhat

lesser: there Indians have a guarantee of good behav

iour from the Crown in recognising and affirming
their interests, although unlike Maori thelr guaran-
tee has the advantage of being constitutionalised.

4

Indians in the United States appear to have little

guarantee in the federal context, but this does not
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necessarily detract from the persuasiveness of the
principles laid down in the Boldt decision e =y
wrong to assume that the decision wonld have been any

different had Congress had no power or a diminished

=g
QD

treaties., and 1t was not snvis

power to abrogate t

aged 1n the case that 1t might exercis

(&)1

D
-
i
™

undercnut the effectiveness of the decision (nor has

i

his happened).?7?

Similarly 1t is wrong to disregard the North Amer-
ican cases on the basis that Treaty of Wailtangi
righte are prospectively more extensive than thoze

considered in "Boldt" and Sparrow. As shown above,

o

the Tribunal has ocutlined a legal apprc
construing Treaty rights which emphasises cu-aopera

tion. negotiation and common benefit. We clearly can
not afford to be uneconomic resource users amn a grans
scale, but the recognition of Maori rights does nof
mean this is a likelihood; Maori need and are surely

willing to perform economically as much as pakeha.

Conclusion

It is recognised that a closely related jurispr
dence of aboriginal resource rights has developed in
recent vears in the United States, Canada and HNew
Zealand. This body of law provides important answers

to questions about the extent of indigenous rights

and their relationship to the rights of the state and
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missed by those involved 1in resource management and

+ <

use in New Zealand, particularly of course the Treaty

T

partners Maoridom and the Crown. LE
that the consistency of approach 1g 1n fact sueh that

it is valid to draw sensibly from the Morth American

(

Hh

-
4

-

»

cases in order to supplement the
bunal in Muriwhenua, and this conclusion provides he
rationale for much of the analysis 1n part two of the

paper.
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= WO 5 PROM UHE NA T AHUS
Introductiaon

The Tribunal is currently preparing 1ts report
the claim of the Ngai Tahu tribe of the South Island,
easily one of the most i1mportant to have come before
fiEe 28 [t is a claim of enormous scope, belng an

smaller land claims with a claim to sea fisherlies an

)

also a further claim to the traditiecnal food resourc

es of the land, waterways and coast. |t was heard

—

over more thnan
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wo years of

concluded in October 1389.

The two case studies presented in this paper, the

T

Titi Islands and Lake Ellesmere, are both drawn from

the Ngai Tahu claim. They involve traditional food
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resources, or ‘'mahinga kai”, and
for the purposes of this paper because there 1s lit
tle controversy as to the extent of their historical
Maori associations - which in both cases are clearly
significant. Instead the 1ssues that need examina

tion are the current legal status and management of

Although aspects of ownership will be considered,

this is by no means the central focus of the studies.

Discussions of management priorities 1s relevant and

justifiable in both cases regardless of the 1ssue ot
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l2egal title, simply because of the unndeniable strent-
gh of the Maori interests involved. 'he discussion
therefore does not rely on any assumption or predic-

tion as to.what the Tribunal s findings may demoll=

Indeed it is considered that the Maori Treaty in-
terest can in some instances be fully recognised and

protected without revesting of ownership. Traibal

\.
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D
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T
=
U
1

self-management does not necessarily

T
n
v

o
8

X

=

even part ownership of the relevant re

has pointed out that although Ethe exclusive BDOsSsSes-

X
+

sion” of article II of the English text 1s giffiecult
to equate with anything other than legal ownership

it is possible to conceive of autonomous management
rights of any given resource for Maori as represent
ing something approximating "te tino rangatiratanga

tle should re-

;1,

=

of the Maori text. even 1f ultimat
side with the Crown.®9 The validity of this analysis
obviously depends on the willingness of the Crown
act in good faith, but in this respect 1t is impot
tant to keep in mind the definitions of the Tribunal

and Court of Appeal of the Crown s duty to actively

protect Maori Treaty interests.8! This argument does
not amount to a proposition that Maori ownership of
resources is in some way undesirable; rather 1t 13 a

suggestion of an alternative approach which may be




rarticularly useful in the interim while guestions o

ownership are (often slowly) being rescolved

Ngai Tahu examples have been chosen because there
iz a relevance about them in the light ot the present
claim, and a particular reality given the Ngai Tahu
Maori Trust Board s clear intentions to actively in-
volve itself where feasible 1n South Island rescurce

are also practical studies 1in
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managem

~es 1s well documented,
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£ ral
particularly now that the Tribunal s hearings have
generated extensive written submissions, tc which the

Bk

@

writer owes a great d
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"AZE THDY. #1 BT (MUTTONEBIRD
Thei Titds akeyasgtoipealfs ford I'e S 1S lanege 81LU-
ated agff the coast of Stewart Island, or Rakiuara Asg

thelr name suggests. they provide a habitat for the

titi, otherwise known as muttonbird or sooty shea

=

ter, which migrates there every autumn from the
northern Pacific to nest. For centuries these birds

have censtituted: an important source of [o0ed Net. CRHLY

5

for Msori of the Foveaux Strait region, but, largely

I

by means of trade, Sounth. . leland Macrd 4B, generad.

The Titis prowvide a.classic,.exanple of traditienal
Maori resource use. More importantly for the purpos-
es of this study, this use has never been curtalled
ands contdnues on: 8. significant, seale togday; Lile 18-

snes presented therefore either real or poten

oy}
H
@

tia Il resle

By the arrival of the European settlement southern
Maori had developed a system of food-gathering that
was specially tailored to their environment and 1its
seasonal patterns. Anderson has described the 1
nual round" of the people of Ruapuke Island

Foveaux Strait:83
In late winter they moved to the mainland, first
to forest fowling camps (hunting tui, pilgeons and
kakad, then. in spring to. lamprey fisheries on, the
Mataura river. Eeling 1in the ear-ly summer
brought them back to the coast where they fished
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and hunted sesals, sometimes as far a tieid as

Fiordland. In autumn they returned to Ruapuke ls-

land harvest thelr potatoes and prepare tor ¢

muttonbird season. When, 1in late autumn, this wa
finished, they returned to their settlements for
the winter.
Such active food gathering was necessary ftor surviva
in a climate which, until the arrival of the hard
potato in European times. was not favourable for
growing crop staples such as kumara.

Although the titi, like many food sources. was on
ly available during certain months of the year Haori
developed methods of preserving the birds in order to
provide food for the whole year round. The basi
tool of preservation was the poha, constructed of
kelp and totara bark. The plucked birds were placed
in a brine solution and then sealed 1n bags made ot
kelp and packed in the bark, or alternatively cooked
and preserved in their own fat. These techniques
meant that birds packed two years previously were ed-

ible: three years was probably the limit. Fish and
eels were also preserved in this way, and the poha
when placed in a flax basket was a convenient package
for transport and trade purposes

Ruapuke Island was a major centre for post-sea-
son Titi trading, where local Maori would barter the
birds in return for products that others could sup-
ply, such as dried eels or materials for poha con-
struction. By this means muttonbirds could be en-
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joyed as ftar afield as the North Island, finding

their way there through the trade netWarks.

The aptnal trip te the Tiki Isiands, te heke hal
kai titi. teok plaece 1in April and May. izenerally 1t
was Maori of the Foveaux Strait area that would take
part in the actual gathering, but Ngai Tahu ftrom as

far north as Kaikoura might also make the long sea
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journey down to exercis
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Individual Maori hapu or whanau would normally

j have a traditional association with a particular 1s-

land or islands to which they would go each year
Rights were exercised exclusively by the consensual
divigsion of any one island into a number of zones, oOr
manus. over which one group would have sole rights
There they would construct simple but durable
thatched houses (whare rau). built to last for a
number of seasons.

The first part of the season would involve taking
the young birds from their nesting holes. 'he second

part took place at night when the birds began their
first migration; the birders would equip fthemselves
with torches and capture the birds on the ground as
they moved towards the shore to take flight. Then
the arduous processes of plucking and preservatlon

would begin.
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Although there have been some changes 1n t=chnoio-
gy (& g. patbtery-powered terches. aluminivp ColpCaidl

ers for the birds), the muttonblrd season 1S C2rY1egd
out’ in 1980 pretty miueh as 1t was 1n pre-pnropean
time=s. 83 The amportant differences lnsiins Che legal

administration of the respuarece rather than 1Esh Use
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In 1864 the Crown made the last of 1ts major pur
chases in the South Island - Stewart Island. [he

sale of Rakiura was effected by the agreement of

Aparima and Bluff chiefs to terms proposed by the

Crown s agent, Henry Tacy Clarke. The total purchase

price was 6,000 pounds.

D

A number of stories about the sale are still told.

It iz well known for examnple that representiailves Gl

Ll

the two interested tribal groups (much i1ntermingl
by then), Ngai Tahu and Ngati Mamoe, delayed Clarke
with a lengthy and ceremonious discussion over which
group was to have the right to effect the sale, the

verdict finally going in favour of Ngai Tahu. Howev-
er the understandings of the parties as to the fa
of the Titis are still a sollrce 6f CONEEOVEESY. ['he
English text of the deed of sale provides that:®=

£

and we now sell and convey. 1s the whole ot
sllands Rakiura,t withiiice trees, Y DaineratliSLara -
rs. rivers., lakes, streams, and all appertalning
5 e said land, or beneath the surface of' the
said land, and all the large islands, and all the

)
=
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small dslands adiacent. ..

In addition the deed previded for  reserves the ninth

Lot .of wmhiech ineliuded:

; the Titi Eslands follewingl: i Horensinge
Wharepuaitaha, Kaihuksa Fotuatua. FPomatakiarehu
Tia, Taukihepa, Rerewhakaupoko. Mokonui, Moko1irt
Timore, Kaimohu, Huirapa, Taketu, Heretatua, Te
Pukeotakohe, Tamaitemioka, Pohowaitai, Foutama,

Herekopare, and Pikomamaku. [These |

served for us under the protection and managemen
of the Governor. |

.

o)

anas ape re-«=

—

This list excludes the remaining Islands which were

to become the sole property of the Crown.=©

T

There do not appear to be any signiticant discre
ancies between the English and Maori texts, nor has
this in fact been alleged. What has been argued 1s

that Maori were not aware that the Islands were ta be

included in the sale until they had signed. when 1t

was too late to object .87 However 1in the light of
current evidence this i1s diffienllt to sSuppert. Al

though the ineclusion of a list of reserves doss MO

necessarily prove that the Islands were negotliated

-

for there is no indication that the Crown attempted
to defraud Rakiura Maori, as it may have done 1n tne
past in the South Island with deeds which, unllke the

Rakiura Deed. promised reserves later.®® One of the

main vendors involved in the sale was Topl Patuki,

r—r
g

and it is notable that he had offered the Islands
sale to the Crown at Jdeast once 1n previous years,

with the qgualifiecation that Maeri should retalin theilr




birding rights. and =26 a4t is anlikely that tThey Were

not again discussed with Clar
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lands are those which were

=

quented it wounld seem almost certaln. But exact
what took plaece 1s unnelear and possibly may never  oe
known . Accordingly, as Montgomerie notes, 1L 25 1m-
possible to say whether all the islands on which Ngal
Tahn wished tecrebtainebirdangs rights WereNees

served. 81

The effect of the Rakiura deed was to divide the
Titie into twonpategories: | thoses ceded (toERE GEoRn
(LCrownndslands") and)Ehesel reservell ot Ehesbenet
ehial use of theairr traditieonazal Gwnersil bDeneilclalias
lands ™ ). Those Rakinra Maoria who were uhabiel Ln ag
sert rights to any of the benefiecial iislandsl there
fore became dependent for birding on entry Lo a Crown
[sland, which was of course conditional on the can
sent of the Crown. In other respects Maori ntinued

to utilise the islands as before.

In 1886 legislation was enackted to enable the
promulgation of regulations for the Tk d sl 2 [heze
first appeared in 191283 in response to squabbles

which had arisen amongst the benefliclary users. [he

n
<
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stem oOf

Native Land Court had tried to 1mpose a

)
tr

permits as a solution to arguments over acec rights




in 1809. but dispensed with this in faveur of 2 Juci-
cial ruling n the right of rrtail lalmants B -

kS

nally the Court compiled a list of pwners @b s ihe S biens
efieial \islands in' 1924 =248 Whebhemal Mot GHese ey
tions were within the scope of the Crown & managesmen
funetion (formally eenfirmed to be Lhat of "arErustes
ine1822y, i thiss bist  has remained thelessentialineten
ence for prospective claimants. Those who can point
torardirect ancestorvon theslist areldeemneadtoline
beneficiaries: a right of sunceession which i1s still

administered today by the Maori Land Ccurt.

In 1941 Crown Land Regulations laid down a permit

1

requirement for a European wishing to enter any o
the Islands. Interestingly a European 1s any person
other than'a Rakiura Mzori, who iIn Burn is £ither
Ngai Tahu or Ngati Mamoe,®5 emphasising the tribal
nature of the resource and its use. Even with a per-

mit. a European can have no birding rights.

No significant changes were then made until the
Titi (Muttonbird) Islands Regulations 14978 were prom-
ulgated. Currently in force, these provide for

the election each year of a committee f Rak-
jura Maoris and their spouses Lo make recommends

'

tions to the [Director General of Conservation] on
matters concerning the i1slands.

The Rakiura Titi Committee is a recommendatory body
only, unable to restrict the Director-General s legal

powers in respect of both Crown and beneficial 1is-
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" 31N B 31 1t g h Tbvi 1 Ler fL;-f le of int luer ing the
|
£ =) f i1 s T her 11 et 101

»jal islands are available to benefic

=
)
£
—
1
L
T

o
{

nised by the Maordi Land Ceourt and awthorised efilcich
and grandechildren. Crown 1slands are availlable ¢
those Rakiura Maocri who obtain a permit from the D1

rector-General.S”

Lastly, after a long wrangle between Maori and the

Crown, the legal status of the beneficial 1slands was

recently altered. Section B6(2) of the Maori PFur

Lo

Act 19838 wvests the title to the i1slands 1n Lie bene
ficial owners "in accordance with their relative 1in
terests’” . The Crown i1is discharged of 1ts statuteory
role as trustee by section 6(%), buL continues

+

have the power to make and administ

er regulations
The 18978 Regulations therefore remain legitimate

force. In addition the Maori Land Court retains” 1LS

jurisdiction over succession matters.

Current Jdsslies:
(i) Conservation

Submissions to the Tribunal give an indilcation of
some of the tensions that presently affect the man-

agement and use of the islands. Firstly there 1s an




important conservatlon 1ssue. Since 1987 the admin-
istration of the i1slands has been the domain of the
Department of Conservation, which

from the old Department of Lands and Survesy. The

person specifieally responsible, the District Uenser-

,d
s
e
H
WA
ot
I
)]
(o
)
I
|
T
3

vator for the ERakiura Di
the Tribunal the ecological value of the lslands,
maintaining that "they are the last arks of many
dangered species of plant, bird, animal and 1in

sect."88 Amongst others the Titis provide a habitat

n

for the Scouth Island Saddleback. the Stewart Ilsland
Robin. the Yellow-eved Penguin, specles of weta, rail
and gecko, and Rata forest and other rare vegetatlon.
The Conservator pointed out that these species have
heen threatened for many vears by the gradual en

WEiratsilion Bo “the 1slands. As of NMay 1H2G

croachment
at least five Crown and eight beneficiary islands had
become infested, the worst case being the so-called
Big South Cape (Taukihepa) disaster of 1364-6B, which
resulted in the disappearance of many birdlife spe
cies from the island. The reasonable assumpt

that the rats have been inadvertantly transported
vessels belonging in the main to muttonbirders., an
that "therefore the Crown, 'in ‘the' feorm ‘of'“the Depar
ment, must continue to take an active role i1n the ad
mindstrationtof the ‘181 and=s' i order "o \corlE o NSy

further damage to native flora and fauna-

{AW LIBRARY
YICTORIA UNIVERSIT
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Rakiur Maori have defended thei: mpetan S ;
BIOE e Ene 3 1anas 15 we | | L 1F t 1 1 I b= e
culpability for the rat problem. given that the p
licing of the i1slands 1s not suff ient prevent
commercial fishermen gailning acce in the B - -
son.298 The traditional conservatiol mponent
methods of Maori r e use has been empha et
Forllexagnpie 4t s podnkedrautatbhats LhehE it et
was taken annually for years without any noticeable
decline of the species 1n the area, anda Ll re t
3. general contention that what amounts ¢t
ustainable management” = the principle bhehind the
source Management Bill - has long been part tf the
tradikienadll phidoseplhy ofrManril resoures o 2

It has also been suggested that unpal tradit nal
resource users will logically have a greater nterest
in protecting the resource than paid officials, for
the simple reason that they are the users who bene
fit.101 There is in fact an apparent tension betwesn

the Department and Maori as to what 1is valid conser
vation. For example there is substantial Macori cri
icism of the manner in which Conservation {(then In
ternal Affairs) staff eradicated the troublesome weka
on CodPfish island (Whenua Hou) in Foveaux Strait.iY=
Apparently some of the birds were transferred away

from the island. but many others were shot and left
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lying around While Maori have described the shoot-
ing of the bird 1S an lhappropriate and unnecessary
measure, the District Conservator has maintalned ti
as far as Codfish Island 1ic oncerned, on t De
partnent ShasthetskilledVstail necessary Lo RProEech

the natural habitat.TC3

(ii) Regulating Muttonbirders

One submission has suggested that the Litl popula-

S,

tion itself has declined in recent seasons, poilntin

P
f
e

to air and sea pollution as'possible  Facto

ctors may have external

z
fa
@
ct
@
UI
a
-
o

w
i

decrease in muttonbird numbers raises a se

of difficilty; controlling the actions oI USers. Eva

Wilson complains quite forcefully 1in her book about

the attempts of certain beneficilaries to deny thers
of their manus.105 Whether or not such problems are

widespread i1t is clear that there 1s Flrstly a 11miC-

ed amount of space on the i1slands in a popular seas
son. and secondly that there are difference of opln-

ijon amongst the users as to the purposes OI exercils-
ing birding rights. Improvements in transportation
facilities have made the 1slands 1increasingly acces-
sible to those with a right to use them, and 1t 1s

possible that the commercial component of muttonbilr
ing may be significantly expanding.108 With the suc-
cession system there is a difficulty in ensuring that

the beneficial islands are not over-exploited, and
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realigsitically controlling the numbers of irds taken
from Crown islands and the practices of taking them

may be no simpler.

(111 Legal Administration
The distinction between Crown-permitted users and

benefici1al users 1s also the source

He ilsocon-=

=
r

tent . One submission states: 107

In 1864 when the list of owners for the Titil Is
lands was being compiled many of the people con-
ere at that time on the Titil I=zlands. Be-

cerned :
cause this several families were not included
on the list of owners to the benefi 1
lands.... The Crown Islands were then made availa-
ble to pecple who through no fault of theilir own
had tnosbhenefielal sright o lpartakenin what was
part of their normal food gatherins.

In the light of the basic doubts about whether the
Islands were even negotiated for 1t 1s 1mpossible Lo
confirm the accuracy of this report. However given

the limited number of signatories tou the deed NS

o

entirely possible that some Rakiura Maori were left
unprovided for, possibly victims of political disen-

franchisement. It is likely, as the submission 1in

deed suggests, that these were people who regularly
birded on those less accessible 1slands which became

Crown property. Regardless of the different legal

lands 1t s guestiona=

n

s wof the two 2roups of i

w0

tatu

0}
¢

ble whether the distinction between the users should

be maintained or replaced with a comprehensive scheme
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to conceive of the Titis as anything other than a

T
3

i[5}

cr

Rakiura Msori for the purposes of the lrea-
Ly . [f anything the Islands are an archetvpal exam-
ple. Rakiura Maori have had an exclusive and contin-
uous association with them as a muttonblrd resource
which has been legally recognised in some form or

3 lands are part

,__

gt her of grover & ieentary. The Crown

of this recognised relationship, and while there 15

G
a1
—

doubt over their alienation of bilrding

would be doubly unjust to exclude Gthen. 'here 1=
therefore little difficulty in conceptualising the

right to take muttonbirds f[rom the islands as an 1in

-t
T

digencus right; even it the Crown possesed all
islands sthis could be dome. bt sisowd Lid Dhen o ap
ply current jurisprudence 1in determining certaln 1S-

sues of the Islands’ management.

Conservation

A central question is to what extent the Lrown can
legitimately restrict Maori rights for conservation
PRrpoOsSes. In. terms rof «the "priorities schele A
clear that privileged users should be the fipst .Can
gets of Crown constraints, but in this case there are

really no privileged users as such; Europeans simply

can not take birds and are not generally seen on the




&

el ands. I+t would be repugnant Lo atitempt Lo place
those permitted to unse Crown Islands in this category
for reasons discussed above; thelr asscciaticn wWith

the islands is still in the nature of an 1ladilgenons

right unless it is clearly determined that birding

rights for those islands were fairly alienated 1n

1864 .

Iri the mean time what the Croewn shouldido’ ig €O

ensure that all the islands are adeguate

(T
i
T
5
-

from encroachment by other visitors (and illegitimate

birders) and indirect spoilation by commercial fish

)

ing interests operating in the area before extending

(4]

conservation measures to the indigenous 1interest.
The Tribunal s clear requirement, which corresponds

with the North American authorities, 1s that indige-

Otherwise we know the Crown may be Justitied 1in
controlling or preventing access to the 1slands on
conservation grounds. However a number of detalls
need to be addressed. The first guestion 13 what
does in fact constitute a valid conservation ground:
It is & nice guestion in terms of the Titilis because
the issue is not simply the depletion of the resource
being harvested, but also, and most 1mportantly at

present. the threat to other wildlife presented by
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where a3 habitat, possibly irrelevant to the survival
of the species taken, 1is threatened by the act of
taking? Obviously in some cases the preservatfiul i

‘ such a habitat will be 1important esven though the

E 1 —
E L=
I
i petunatien 1nvbEhat tared of any of (thewspecies AV Brg
‘ there may not be wvital.
Does the Crown in fact have wider conservatlon
powers, not just restricted Lo The pecles at 1ssue:

It 1= difficult te dispute that 1T does. The Canadi-=
an approach 1= oseful in thilis respect; Lihe Lest dap
what constitutes conservation adopted by the Supreme

& not limited to the

e
lis

)
T
T

Court 1in Sparrow

petuation of the resource at issue., but rather

—

tends to incorporate any measure which reflects a

4

{

Sy
.
T

"valid legislative objective”.218 This

=
—
S
T

approach, and despite the primarily more restr
test apparent in Muriwhenua, 1t 1s one that can be
adopted here without departing from the Treaty or Lthe
Tribunal s pripciples. We have seen that the Tribu
nal affirmed the Crown s power to "legislate for all
matters relating to peace 'and good veder itilasand
that this included conservation. Accord ingly a1f &
real threat to a rare species is posed by the exer

cise of Treaty rights the Crown must be able to 1n

n

tervene. In an age of intense environmental con-

sciousness it is part of the Crown s residual powers




jer "Article '] 1 T the reatxry to 'do 8o }vlipt'u!:ﬁ
the native habitat 'on Ewhe "Titis "and ‘oot tang the
Lol i

|

i endangered species is highly desirable and clearly a
|

\ - : : ;

7 valid conzervation obiective.

\

However having established this there 1s also a
requirement that the Crown must be able to Justity
its aetian. The Tribunal has noted that conservation

action will only be valid where 1t 1s necegsary.lliZ2

The North American cases, which were more cbviously

r

concerned with the point. go
that intervention must be both necessary apg rsasong—
ble to ensure the conservation objective.113 The
state must be able to showll4 that there 1s a si1gnif-
1ecant danger to the survival of the rescurce, #nac

that the action it proposes to take 1s appropriate 1in

the circumstances. Were 1t
this is almost certainly the approach that the [ribu
nal would adopt for New Zealand, as 1t 1s consistent

with the logic of the overall priorities scheme, and

also the principle of protection.

I'f Vindeed ®the T tis "are “Hhe " Bast SarsWon Snany Sen-

straight-forward to cone ibude

(.5
=T
[8)]

dangered species’ 1
that Crown action may well be necessary. But "1t mast
also be reasonable; the essential point here 1s that

the Crown should not simply be able to conveniently

cry “conservation” in order to restrict 1indigenous
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rights: In the United Ztates case of {1on we have
already seen an example of conservation measures be-
ing enforced to the detriment of the aboriginal ri

limit its action to what 1s proportionately approprl

ate. and seek to infringe the aboriginal right as

In Sparrow the importance of consultation was also

\ '

‘ emphasised:115
I

I

The aboriginal peoples, with their history of con-

w servation-consciousness and 1nterdependencs wl
natural resources. would surely be expected, af
the least. to be informed..

While the New aland Court of Appeal has held that

theretis noVstErict®obligatien on Lie goverRrhhents Lo

cas such as the 1Titis 1t

D

consult with Maori,118® 1n a
would be inconsistent with the partnership concept
not to do So. The conservation gualities ot Maori
food gathering are well documented, not jJust 1in thne
Ngai Tahu submissions. Moreover 1in terms f the Ti
tis the Maori administrative profile 1s high, parti
ularly in the form of the Rakiura Titi Committee and
the Rakiura Maori Land Incorporation. 'learly there
is scope for positive negotiation and cooperation be-
tween the Crown and Rakiura Maori which might help to
avoid an impending contflict over conservation aims

and measures. [f Maori could take action themselves




o | snsure that mutt v b rd s i not tran Dol ] 1
tional rats to the islands he need tor rowin A r

his ralses another 1ssue; the extent Lo whic
Crown rights may be precluded by Maori regulation
Inm.the: Boldt declsaon 16 was e e tlia s

E

=3

@

] >1s8e of . tribal regulatory o

may aff the finding of "necessit

exer
ect t 7 5 whii \ =
. " 5 N 4 el f
gquired for the validity of any state exercise
1 ic

e power to preserve the resource.

1ts pol
Tt A enbmitted that this shouwldes llsos el sblie Ipe inc-
ple in New Zealand. 50 long as Maoril conservation
methods, whatever they may be, are effectively pre-
serving the resource, then the Crown has no right ot
intervention on tGhe basis that 1t feeds to) aet ‘Lo

preserve the species.

ocummary: Conservation

The Crown clearly has a conservation role 1n the

s The approach of the internatiomal jurispru-
derice, sumnmariseds in pants onler 18 tolresbruect Eliat tole
teor gustifiabily important actioen which does ot Nnnec-
‘ essarily trample on indigenous rights, and which 1n
fact actively seeks to accomodate them. The Crowr
needs to be aware of the legal consensus that while
comservation dis defindtelyvotop !l pEagr ity ol aiulbens

a convenlient excuse tor de-

19!
@
.
o)
0

ple it can not be us
nying Maori their resource rights. The temptation

for the Department of Conservation to assume that

LAW LIBRARY
VICTORIA UNIVERSITY CF WELLINGTON




54

‘ t ] » ¥ + ¥ [T ~. 1 T v 1 * {
! | ] O 1 e Uk ] s 1 - I § =3 a0
I

1ng 1Mporcance must b2 avolded Mol P el Ene |k

! tentially emotive guality of nservation 1 e g =
} used to uniustly villify the legitimate exercise oOf
|
Treaty rights There are also of course obligati
|
I - - »
‘ for Maori to consider, some of which will A | i i G
|
~uused .
Comnmercial Muttonbirding and the Duty Lo Raesulalfe

The extent to whiech Maori, have thie right: Lo @om-

D

v exploit traditional resovrces, guarai teet

==

mercial

wlel ET.wf. bhe, Treaty has, becone con-

1
-
V)
T~
o+
=

T

them und
troversial in recent years. The attitude of some Hew

Zealdanders has: been that: Maoril.  rights =houlal DE. R

W
T
r
T
-
<

different now than when they were
in other words Maori can exploilt thelr resources, Du
only with the tools and "canoces and fibres or yesler

yeapr"  L18

In Muriwhenua however the Tribunal contflrmed That

Maori have a right to develop thelr resources comnmuel

cially and to utilise modern methods and fLechnolog

i dioang s o, Apart from the fact Lhat somes taobd
were participating actively in busines
fore 1840 . the Tribunal considered At could Le.l
solely on the finding that "a treaty that daenied a
development right to Maori would not have been

SOeET edes ks
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We have seen that muttonbirds were traditionally
an important trade resource, and with the arrival ot
the sealers and whalers in the late 18th century the
market wonld surely not have been confined to Maori
consumers. To some extent there 1s still a practice

today of taking the birds for profitable sale, and

there is an obvious opportunity for beneficilaries 1in

particular to develop a minor industry. Some Rakiura
w Maori oppose this, maintaining that use of the re-
source should be confined to domestic purposes.t=U
The concern here is essentially conservation. As
the Tribunal has pointed out, there 1s "a tension 1in
modern Maori society between conservation and devel-

opment” , just as there is "in society as a whole. <4

While some pakeha share this conservation concern,

others cbject to commercial ‘activiiy Loy ‘@l et et

To some extent there 1s resentment towards

[41]
n

—
D
o)
)]
Q
=)
[9)]

the idea of Maori “cashing in" on their traditilional

rights. It was perhaps such a concern that led the
Supreme Court in the Boldt decision to restrict Llndl
an fishing rights to a maximum of 50% of the annual

catch on the basis a "moderate living” was all that

should be guaranteed.122 As a general rule, based on
construction of Article 1I of the Treaty, Maori are
not constrained in this sense. However there are

some important limitations that must be kept 1n mind.
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Firstly there is the principle of mutual benerit;
as we have seen thils regquires partne: to negotiate

sharing where not to do so would be to unreasonably

b=
T

jeopardise the economic obiject

Clearly this is a mechanism for limiting unjustitia-

@

ble imbalances 1n resource owne

N

scondly there is an obligation for tribes to com
petently regulate the use of thelr rescources. e asl
tionally "individual use rights were subject to and

flowed from the tribal overright. 123 In Muriwhenua

the Tribunsl found that the Eribal) control gnaranteed

P
T

by the: Treaty dncluded. © the raght' to regunlabe Lher ac
cegst of ftriball memberse. toyitrabal resonrcess #ibints 1

add b ion At uwase istatied. again: 10, deties Wity Lhes Bt

decision, 124 that:125

| The right of regulaticon has become a dubty 1n our
‘ time, to protect the resource and bo bring a eet
] taanty to the ilaw. This ds now
I

required through
population and other changes LE 15 als: ontratr

to the public interest when Maori

exercise customary fishing rights cannot be made

bound to. their onn tribal rules.

[t is wrong therefore to necessarily see Treaty
resource rights as a goldmine for individual Maor)

[ndividuals must operate within the tribal plan. i he

e its administratiaon with

)]

tribe in turn must exerci
the principles of common benefit and the Crown s re

sidual powers, particularly in the conservation
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sphere, in mind.

Of course a duty to regulate tribal resources 1is
irrelevant (if . there is ne opportunity te exercisenit,
As mentioned in the introduction to this paper, trib-

al s

D

lf-regulation may be the ideal, but it is cer

tainly not yet a8 reality. This aside; the . Titis are

o
L&

perhaps one of the best examples in the country of =23

traditional resource over which Maori have a real

controlling interest akin to an exercise of rangati-

ratanga, particularly since title to the beneficial

I

islands was vested in the "owners’™. However as we

{

have seen important functions still reside with the
Crown and the Maori Land Court. The assistance of
the Crown 1s clearly valuable while Rakiura Maori (or
the Ngai Tahu Trust Board) are unready to fully exer-
cise their right of regulation. But if and when they
are capable of doing so the Crown should turn over
its residual functions to them. Maori may decide to
retain the assistance of the Crown or Land Court and
delegate their regulatory duty accordingly; however
the important point is that they have the opportunity
to exercise this right of decision. In this respect
it is important to consider the Tribunal s finding 1n
Muriwhenua that:128

It is consistent with the Treaty that the Crown

and the tribes should consult and ass t one an-

.i
other in devising arrangements for a tribal con-
tral

>




58

In addition there would seem to be little Justifi
ation in retaining the distincticn bhetween the Crown

lslands and beneficial 1slands while both are being
used by the same people for the same purpose. 127 1%

s'"'poszible that the Crown could 3nstify 'retaining

[

control of the Crown i1slands on conservation grounds
but given that birders still enter them this is
doubtful. In administrative terms alone 1t makes
little sense to carry on different regimes for the
two groups, and the incorporation of the Crown 1s
lands under a comprehensive scheme of Macri control

would seem the sensible and desirable result

Conclusion

The Titis study has elaborated on two 1mportant

issues from the general jurisprudence discussed 1n
part one. The fFirst is the coneept of a 'toppricris
of conservation. It is concluded that for Crown

ty

‘

|

I

| . . : ® ¥
conservation action to be valid it should be both

’ reasonable and necessary, primarily to ensure the

species at 1issue 1s perpetuated. In addition the Ti-

tis study shows that this test can and must be anal
gised to take in wider conservation objectives.

Whatever the purpose of the Crown s conservation ac
tion may be, from protecting one species to a whole

ecology. the applicability of the justificatory re-

quirements remains valid. It 1s also concluded that
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where Maori methods of conservation are sufficiently
successful on their own., this will generally preclude

the Crown right of intervention.

Secondly the study has focused on the extent of
the Macori Treaty right and, conversely., its limita-
tions. The coneclusion is that tribes have a both sz
right and a duty to regulate their resonrces. and
that this regulation must be undertaken proficiently
so that the resource is protected and the national
interest not undermined. This 1ncgludes ‘8 right “to
commercilal exploitation of the resource, although

again there must be sufficlent conservaticon measures

0]

in place if 1t 1s to be ensured that government 1in-

tervention 1s avoided.
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CASE STURY #2: LARKE ELLESHERE

Lake Ellesmere (Waihora) is situated on the Can-

terbury coast immediately south of Banks Feninsula,

barely separated from the sea by the narrow butter of

Kaitorete Spit. It 18 a“traditicnal Fishingisite for
the Maori of the regionl28, particularly important

for 1ts seasonal abundance in eels and flounder, al-

po8

though many other species, both native and 1ntro-
duced., have also thrived there. Depending on the wa-

ter level it presefitly covers 16,600 - 2¥9,300"ha; a

considerable body.128 However since European settle-
ment 1ts size has substantially diminished, and more

rastically altered to the

w0
A

|
|
F
’ vitally its ecology ha

extent that its future 1s precarious.

Traditional Fishing on Ellesmere

‘ In myth Ellesmere, or Waihora, 1s known as "Te

4]

Kete I1ka a Rakaihatu': the fish basket of KRakaihatu,

{

an ancient explorer who carved out the lakes of the
| South Island with his digging tool.130 As an eel re-

source it was unparalleled:; therefore it was a hugely

2xplalng: 131

)

important asset. Bill Dacker

February was the beginning of the whakaheke (migr-
ation) of tuna (eels) back to the sea. From then
through to April they would be caught 1in large
numbers. This was the main time for preserving
them. They would be boned and dried, after which
they could be stored for up to a year for eating
o “for CErdde ]

These pawhera (preserved) eels and other tish were
a major trade item. Though they were of lower




value, they were as 1mportant as the trade in titi
(mutteonbirds) . Mueh of what was dried in =
and autumn was Kkept to take or to send to the titi
islands as supplies during the birding season.

sumher

=

The eels were caught largely by means of a system of

trenches dug 1nto the side of the lake; once the eel

1¢/]

moved into a trench 1t was a relatively simple matter

to extract them from the water.

The Crown Purchase of the Lake

David Alexander comments that:132

...from the early days of the Canterbur ettle-
ment the Crown appears to have regarded Lake

[~
be)

Ellesmer

e L
e Crown-owned resource unatffected by
any residu v

as a
;1 Maori interest in 1t

The basis for this position was that the lake had
been purchased by the Crown as part of the 2normous
Kemp purchase. Acting under instructions from Gover-

nor Grey, Henry Kemp had bought the majority of land

that is now Canterbury and Otago from Ngai Tahu

)

chiefs in 1848.133 Although the deed named the pur-

New Zealand Company, the Crown assumed

=
@

chaser as t
that it was the effective buyer and the Native Land
Court, in its judgement on the Kaitorete S5pit, later
confirmed that that was the effect of the transac

tion.134

Alexander s allusion to a residual Maori interest
reflects at least two major doubts over the Kemp deed
that are currently before the Tribunal. The firsg is

an issue of legal title - whether 1in fact the whole




»f the lake was within the boundaries of t
purchase. 135 This 1s a difficult matter o
cal evidence which is beyond the scope of
The second issue 1is the more prominent ot

probably also the more important in the
sis; 1t concerns the extent to which the

provided for Maori control of traditional
sources.
The Maori text of Kemp s Deed reserved

dors their "mahinga kai” The gQguestion

1s whether 1n doilng so

on Ellesmere, or even control o

ing rights

e
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Deed
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fFist

“tori-

ana

as a natural resource in 1tself Although mahinga
kal can be interpreted to mean all natural food re-
sources, the Crown may have only 1ntended to reserve
existing culfivations (the English text of the Deed
mentions only "“"plantations”).1368 This 1s one of the
major moot points to be addressed by the Tribunal
it has implications for many resources other than
Ellesmere.

Rather than attempting to resolve 1t directly 1t
is sufficient for the purposes of this paper to ac

cept that the lake represented a

well as spiritual) resource for local Maor

the fisheries resource was 1in fact so

its wholesale alienation could scarcely

1,

essential

have

and

been

major physical (as

that

that
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contemplated by its Maori users and guasrdians Evi
son has described 1t as possibly the greatest natu

ral food basket 1in the Southern Hemisphere" 137, and

the first chief judge of the Native Land Court, Fen-

ton CJ, did not hesitate to recognise its status: 138
The evidences of occupation by this claimant and
his ancestors all indicate that the tribe have al-
ways regarded this as a valuable fishery.

The Chief Judge further described the fisheries at

Wailhora as "the most highly prized of all their pos-

)]

sessions”; he even noted by way of dictum that the
resource would be "included in the phrase mahinga
kai . " 33810 01 this evidence, there 'is mo diffieulty in

classifying the lake as a taonga 1n terms of the

0]

Tredaty.

Pakeha and the Lake
From the early days of the settlement of Christch-

urch, Europeans were well aware of the danger posed

to the area by flooding.140 Part of the response was

to set about draining Ellesmere to less threatening
levels. The periodic opening of the lake to the sea

vas begin: in ‘the 1860 = and has continued to thHiS

day, despite comsistently vigorous protest from Maori

4]

as to ‘the effect this was having on their' T isherie
Various statutes were enacted last century to author-
ise drainage in the area, as well as some reclamation

L 141 In 1905 the Ellesmere Lands

0

for railway purpose

Drainage Act vested the control of such activities in




the local ecatchment board. and in 1912

Drainage Board was given the power to

The El

arain t

1ir1i Lagoon and lease the resulting reclamatic

1gation schemes have also decreased th
entering the lake, and Ellesmere 1s pr
stantlially shallower and smaller fthan
The drainage continues however in the

protecting surrounding farmland.

Although low level exploitation of
resource had taken place for 30 years

was not until 1971 that the fishing be

commercial industry. Throughout the 14

yielded huge catches, notably 647 tonn

and 1in 1976/7 constituted 347% of the n

e flounder

@

take.142 To a lesser degr
were also netted commercially. The re

timately a decline in eel numbers and

7]

quota system imposed in 1978 ha:

rectify the damage. 143
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Ecological Disaster

The maior factor in the lake’ s natural dec
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troprhication of the lake., encouraged by drainage of
wetland that would otherwise allow them to filter
Ghrough. This jeopardises important flora and fauna
and possibly makes way for the life-strangling algae
that has already infested nearby Lake Forsyth
(Wairewa). 145 The present result is that the ecology
of the lake i1s under intense pressure, and the very

survival of Ellesmere as a meaningful resource 1s 1n

doubt .

Effects on the Macori Community
The Maori people of Taumutu and Wairews did not
fare well 1n the years after Kemp s purchase, already
weakened as they were by events earlier 1in the centu-

ry: Ngail Tahu tribal in-fighting and Te Kauparaha s

depredations in the 18Z20s and 30s. The drainage of

the lake seriously impaired their traditional fisher-

e

ies, and this was an important factor 1n thelr gener-
al decline. It was not their only daifficulty: wWith
regard to Wairewa, Taylor notes that crops were de-
stroyed by flood and fire in the 1860s and 7Us, and
domestic conditions were characterised by poor sani-
tation, an impure water supply and resulting 1llness
and poor health.148 This fate refected the state of
the tribe as a whole; the loss of land and access to

food resources had left a good many Ngai Tahu desti-

tute by the late 18th century.




It was a vital term of the Kemp Deed that
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Crown would provide Ngai Tahu with adequate reserves.

The reserves eventually awarded were in fac

adequate, as the Crown has conceded to the

and at Ellesmere there was no exception to
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rule. 147 In order to al
of the Taumutu peocple a special reserve of

Taumutu Commonage, was created by statute

In addition the Native Claims Adiustment Ac

=
o

River and Ahuriri Lagoon. However neither

nor the two combined, has succeeded 1n providing

>
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Tribuna

this

rved a further 66ha, with frontage to the Halswe

necessary resource base. In fisheries terms the

utility of both has been diminished by the
water level of the lake. Moreover a large

of the land itself has over the years been

falling

PEODOEY

leasedq

third parties because of its lack of economic viab

ity .148 Although it seems that additional

may have been considered by the Crown, noth

resulted and the position remains highly unsatis

Throughout the history of European sett

Maori have continuously demonstrated their

reserve

11NEg ha

U
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lement

immense

concern about the interference with Ellesmere. As

-

i

s

<k

Tom

B3

illustration Bill Dacker has recently compiled a list

of known protests by Maori to local and national

BOV-—
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ernment between 1885 and 1912 over the drainage of
the lake and the restriction and destruction I rtheir

The struggle has been just as visible in recent
years. In 1987 the Royal Forest and Bird Protection
socilety sought a National Conservation Order for
Ellesmere. The Ngai Tahu Trust Board objected, seem-

ingly on the grounds that the entrustment of the
lake s management with "bureaucrats” was undesirable

and in no way enhanced Maori opportunities for input

and control.15%2 Nevertheless the order proceeded;

)
D

presumably under 1its ausplces some steps have been

L

taken to protect the resource from further damages
In the mean time however Ngai Tahu have put thelr own
case for resuming traditional guardianship cof Waihora

ated

G
o
s
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before the Tribunal. A leading

the objective as being:153

...the wise management, ... conservat
vation and protection of these resources [of the
lake] to provide for the individual whanau, hapu
and Iwi needs or for means of barter for theilr
well-being .... The priocrity must be for the pres-
ervation and conservation firstly to achieve our
objectives for our people and our children to fol-
low us.

L)l U S

Applving Murilwhenua
Right=s v Eriv Feges
There is no doubt that the implementation of a

comprehensive conservation plan 1s urgently required
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In Ngal Tahu may well have their right

the fishery substantially, if not exclusively re
stored. There has been a suggestion of an arrange
ment being worked out with the Ministrvy of Agr 1]

ture and Fisheries which would amount to a placement
of a rahui, preventing commercial fishing on the lake

and protecting Maori rights.158 Alternatively

<
e
-

Tahu could apply to for the establishment of a
taiapure, or local fishery, on the lake under the
Maori fisheries Act 13889, as has been done recently

with respect to Manakau Harbour.158

However Ngail tahu would prefer to have a greater

=

interest in Ellesmere, perhaps best conceptual
kaitiakitanga. or legal guardiansip of the lake. The
desire 1s to have management rights for the lake

vested in Ngai Tahu so that they can have a more com

b
T
]

prehensive control over the flsheries resour
would also recognise Ellesmere s 1mportance as
taonga for Ngai Tahu in spiritual as well as physical

terms.

In this light the claim has an obvious precedent
in the Manakau Harbour claim, for which the Tribunal
produced a report in 1985.180 That claim also dealt

with the a body of water which had "once supported an

N
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|

abundant marine resource’ that had slnce become
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1ously dep and adversely affected largely
to pollution and commerecial over-fishing.181 As
Ellesmere there had been inadequate recognition
fishing areas of particular importance i the |
tribe: 152
In Manakau two important propositions put
by claimants were that the ownership of the |
should be returned to the Manakau tribes or, alt
tave lyl, 'EoEaly rights ofl controll. L88iiNiheseiva buna
jected both of these contentions, considering in
stead, "as Boast puts 1t, that, 184
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It is pogsible to construe these =t

contradictery, but it 1= probably faire

J

aet ‘that "1t *has ‘been the Tribunal s Function

Rorm Theitd) Ffieulty "Intextracting "an

principle from the two is an inevitabl

s

nature of the Tribunal s task; recor

principle with political Vand ‘=ocisl e

However 1f conclusions are to be dr

to the more r
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sible to give prece

of the Tribunal, accepting that the Tr

@

is still a relatively young and dynami
Mangonul Sewerage Report of 13985 there
tradiction of the Manakau conclusions

fisheries. Here the Tribunal consider

least in relation to lands and fisheries

must perforce be strictly construed” and that

enjoyment and continued posses

ries [under article II] was guarantee

D

clear also from Muriwhenua that where
cally possible Maori rights under Arti

be upheld.171

This does not mean that the Tribuna

with its ability to construe compromls
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always prevaill as long as they are not undulv en-

2>
=%

croached on" .17 olmilarly the principle of muibi

benefit from Muriwhenua means that

Sie ases

Macrli may have an obligation to share. However tI

emphasis has changed from Manakau; rather than sug

-
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=
T

gesting a need for compromise from the sta

34

dominant principle seems now to be to atffirm the ex-

1)

clusive rights of Maori under article [l wherever

possible, and then require the negotiation of sharing

N

of those rights where would be unreasonabl

C

S0, The need is to uphold the Treaty while allowi

for subsequent political compromise, and 1n dolng

@
L s
o)
T
o
-

to give Maori at least a measur

strength necessary to be able to bargain eftectively

with the Crown. In this negotiating proce both
Maori and the Crown must be aware of the need fotr
respect for each other s development rights. ['o

peat the principle of mutual benefit:172

neither partner in our view can demand Lhe
own benefits if there 1 not also an adherence
reasonable state object

ey

ives of common benetit.

This is a somewhat pithy analysis, but 1t 1s pe

b=

o

haps all that is possible as every case must turn n
its particular merits. To a large degree the abliga-
tion to share comes down to politics and economics,

as the Tribunal was clearly aware in formulating the

concept of mutual benefit. To use brief examples




the Maori (Poutini Ngai Tahu) of the Arahura River in

Westland are the traditional guardians of a precious
taonga: the greenstone resource. Under the Treaty

they are literally entitled to exclusive possession

of that resource, and have been upset by

-~
f

S commer -
cial exploitation in past years for the tourist
trade. 174 In terms of common benefit as well as the

Treaty theilr distress 1s justified. New Zeal

o

re —
ally has little to gain from the exploitation ot
greenstone; the profits denied to those 1n the "comm-

ercial jewellery and ornamental trinket industry 17°

obviocously do not constitute a denial of reasonabie

o

state objectives” nd to licence commercial minin

)

would be to "unduly encroach” on Maori Treaty

rights. 178

By contrast while New Zealand s geothermal power

resource is capable of being classed as a taonga, 1t

O

(

is also of great potential value to the nation. This

is the sort of example in which 1t 1s relatively easy

to accept the application of regquirements of mutual
benefit and balancing; shared control of the resource
with. for example. the Tuwharetoa and Arawa peoples

of the central North Island would seem the desirable

result.177

Returning to Lake Ellesmere, here, as at Manakau,

there are a number of interests to be considered oth-




er than Maori Treaty rights: commercial fishing, lo-
cal farming, the catchment board and other local au-

thorities, and even mining.178 Jt 1s possible to ac-
} guardianship arrangement simllar to

that at Manakau should apply. However there are =a

number of distinctions to consider.

Firstly the overall extent of those non-Treaty 1n-

1s perhaps comparitively small 1n importance
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to..those at Manaksu. particularly now that the com-
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mercial eeling industry has just about done 1tself

ont of business on the lake. As a result there would

m
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seem a less obvious need for compromise of
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rights. The issues of conservation and conty
sti Pl ecomplex Galthough agsinipechaps ook to Ghe exX-

tent at Manakau) but there is no reason to belileve W
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that Ngai Tahu will be unable to procure ass
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in these matters where 1t 1s needed.
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Seecond Iy bhe sstat

surely there is now a situation in which the 1inten
tions of Maori and the Crown must generally colncilde:

preservation, conservation and sustainable manage-

=

ment . Aceordingly it asediffzeullt (Lo @anee
principle of mutual benefit being 1in any way tlouted
by the return of substantial or complete control of

the lake to Maori guardians.

Thirdly, it is important to remember the Tribu-
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nal s recent emphasis on strictly construing the
guardntee of certain artiele TI rights. ineclunding
fisheries. Again, subsequent negotiation is capable

of achieving a balanced and

T
)
v
T
T
A

our example, given the scope of the task, Ngai Tahn

h

may well want to negotiate some form of jolnt manage-
ment with local authorities or the Crown. It 1s rel-

evant 1n this respect to consider the submission ot

the leading claimant in the Manakan claim:17%

,..,
161

fganeko stated that the Maoril pecple desire their
status as kaitiaki to be fully recognised, and
that 1s not the same as ownership. ohe repeatedly
emphasised that the Pakeha people needed to trust
that the Maoril people would act as
uardians....They wanted tangata S
status to be acknowledged as a starting point;
that way they can negotiate a 50-50 partnership
from & positien of" mana. They believe 1t 1s
against the spirit of the eaty for the Crown to
demand compromise of mana

effective
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Only fifteen years ago Lake Ellesmere constitulLed

in the coun-
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the most important eel fishing
try; in faet it was probably one of the biggest in
the world. Now urgent action is required 1if that re-
source is not to disappear entirely. The use of the
lake for more than a century exemplifies extremely
poor resource management, and certainly the antithe-

sis of "sustainable management’.

Throughout this peried it has been the Maora 1in-

terest in the Lake which has most obviously suftered.
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been sacrificed in the interests of drainage,
farming and commercial fishing. Now 1t 1s possible

that i1t will be further sacrificed in the interest o

conservatbtion.

T

However on the basis of the priority prinecirg
drawn from Muriwhenua it is clear that if comprehen
sive conservation measures are introduced at Elles-
mere, the mahinga kail rights of Macri must be the
last to be restricted, and in fact should not be re-
strieted at all unless 1t proves to be necessary al-

ter all other options are exhausted.

Moreover on the basis of general Tribunal findings

it is concluded that a Ngaili Tahu entitlement Lo exer
cise a substantial degree of legal ntrol over the ‘

Lake and its fishery should be recognised. There can
be little doubt that the resource falls under article
1T of the Treaty, and that it has alwavs been (and
still is) sought to be retained. The Tribunal = pri-
mary principle is that article II rights to land and

fisheries in particular must be construed StiI

Q)

In special cases there may be a need for compromlse
an obligation to share in the 1interests ol the wider
community - but the presumption 1s that such compro-
mise should be negotiated from the starting point of

affirmation of the full extent of the Maori rights.
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L B4 Lhie appearance r 2 15e 1N
which Lthose rights should be strictly nstrued t

1s unfortunate that this conclusion is made sasier by

hoped for MNgai Tahy that its pol

=
n
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—
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if 1t does 1n fact facilitate the Crown s acceptance

)

that the Lake =should now be returned to Maori on-

i men
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SONGIHISIEON S

Since the mid-1980 s there has been a dynamic ex-
pansion of Treaty of Waitangi jurisprudence. In par-
ticular we have seen a fundamental shitt i Bilkenl -]
attitudes over the role of the Treaty and the wa in
which it ehould be read. The Treaty 1s no longer to

be dismissed as an anachronism; 1t 1s a living docu-

wn

ot
[7)]

ment . i meaning should not be solely construed
from its literal wording, but rather in terms ef 1Ls

underlying principles.

This notion of underlying principles has dominated
legal interpretation of the Treaty. It has beepn used
effectively sbyviithe Tribunal g the Court vor IAppea eandg
the Crown, all of whom have developed a core of gen-
eral propositions in analysing the nature of the re-
lalationship between Maori and the Crown signified b3
the Treaty. The respective conclusiocns may not al
ways exactly ecoineide, but that there 18 now a con-
sensus that the Treaty represents more than the sum

total of Lits iwords  1sep lhairn:

However in Muriwhenua the Tribunal has shown

willingness to move beyond general principles 1n de-
fining the implications of the Treaty 1in the resource

sphere. This paper has outlined and analysed a rela-

03

tively detailed scheme of legal rules, adopted lar

Iy efrom 'a United 'SEates eourt case, which sets out
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learly the respective right I the Crom and Maori
in the management and control of traditional resourc-
es It represents a body of law which gt T np A
ible with general principles such as protection and
partnership, lends more precise definition to the in-
terface of kawanatanga and rangatiratansga in the pat

ticular field it addresses.

The intention 1in Part One was to background this
law and provide a broad summary of 1ts
Then 1in Part Two some of the more important concepts
and issues were discussed 1n specilfic contexts., Mhe

particular aspects to arise were:

2l The meaning of the term “"conservation for the

-y

purpose of determining the extent ot fie

()]

Crown s residual powers in this area;

Z . The extent of the Maocri right, particiiarly
its commercial component, and the tribal dut
to regulate the exercise of the righ

3. The effect of the distinction between Treaty
rights and Crown-granted privileges;

4 . The extent to which strict Treaty rights may
in certain cases be qualified i1in the national

interest and for the benefit of socilety as s

whole.

While the discussion highlights that there are

some difficnlt areas (particularly the essentially
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political issue of "mutnal bhenefit" ), the broad con-
clusion of this paper is that the scheme of priori-
ties 1itself represents a formulation of righte and
obligations that is consistent with the terms and

principles of the Treaty, is workable in the New Zea-
land context, and is prospectively very useful FPer-

haps most importantly it addres ther witad podnteat

where the Treaty parties stand on the conservation

issue, providing a framework and principles which a

s
D

compatible with and in fact representative of the

current consensus that sustainable management of our
natural resources must now be the common goal. In

this writer s cpinien itudoes soe: in.g ¥aysthat i aee-
rately reflects the power-relationship anticipated by

the Treaty, protecting Maori rights under article I]

to. the Breatest extent possible without-andaly re-
strdctingethesCrown spabilitys tovprovidelel fectave

national governance.

Having said this, it is clear that in the after-
math of the public reaction to the Muriwhenua ~Keport
these principles have not sustained (or even at-

tained) an especially high profile in Treaty negotia-

tion and debate. Perhaps this has been so because 1n
New Zealand we are not yet as accustomed to develop-

ing and applying what are best described as legal

(3]
tn
L]
(@)
a1
=

rules in the indigenous rights field
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tance the North Americans are We have certainly
embraced general principles. perhaps above alli the

Court of Appeal’s “partrnership’ conceptl®9, which is
important. but the complex nature of our present dis-

putes realistically requires something more than no-

tions of cooperation and good=will.

On the other hand 1t 1s not considered desirable

that we should reduce the debate to legal technicali

)

ties; as the Tribunal noted in Manakau, “"we can ft

@

better answers than those found 1in North America

=
1%
Q
e
o
W
=
=
T
(e

which depend on relato
It is recognised that the real sclutions to our
present difficulties should be primarily worked out

politically than imposed by law. However law can

o

help to focus the politic pProcecs. As the Tribunal
has recognised in producing the Muriwhenua Report,
direct negotiation, or alternatively mediatlion, be-
tween Maoridom and the Crown is desirable, but really
needs a “"data-base"” of historical and legal material
if it is to work efficiently and honestly. Utherwise
there is the danger that it will degenerate 1nto rhe -

torical debate, or, as Robert Mahuta has described

it, fail to progress beyond "negotiation about nego-

It is concluded that the material discussed 1n

o

this paper would, if generally adopted, assist 1n et
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ficiently and effectively resolving
very substantial field of Treaty disputes over re-

source rights and control. i ¢

A
-
b
<
AV
T

('f

settled weight of overseas sut noraty anc
compatibility with our Treaty jurisprudence, but per
haps mostly because it provides clear solutiong

area that currently offers more questionz than an-

SWers.
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