The Politics of Torts

Fred C. Zachariast

Judges and commentators have never come to grips with the notion that
courts, legislatures, and administrative bodies interact. In the area of torts,
for example, the academic community has carefully analyzed the effect of
liability doctrines on private accident prevention and avoidance. Yet few
scholars have focused on the ways judge-made rules influence the political
actions of litigants and public regulators. Scholars have, in other words,
largely ignored the status of the parties as members of coalitions or inter-
est groups lobbying legislatures and administrative agencies.!

By imposing liability on politically influential tort defendants, courts
may indirectly prompt legislatures and agencies to consider the underlying
cause of a class of cases. The resulting regulation may, in turn, obviate the
need for a liability rule. In this Article, I propose that courts should de-
cide limited categories of negligence cases with a view to the possibility of
a “political” response.?

To demonstrate my premise, I focus on negligent security litigation.
The term “negligent security” refers to cases in which injured crime vic-
tims sue commercial enterprises upon or near whose property the crimes
occurred. The victims allege that the enterprises should have taken ad-
vance measures—such as improving lighting, hiring guards, or at least
issuing warnings—that might have prevented the harm.® Until recently,
courts precluded negligent security liability based on a general notion that
private parties have no duty to protect unrelated persons from criminal
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Professor James Henderson deserves a separate and special credit. Without his generous gifts of time,
ideas, and encouragement, this Article would never have scen the light of day.

1. My view that courts should react to the fact that they are but one of many governmental
agencies capable of acting on a given problem is not radical. Others have urged courts to acknowledge
the interplay among the various decision-makers. See J. SAX, DEFENDING THE ENVIRONMENT: A
STRATEGY FOR CITIZEN ACTION xviii, 233-39 (1971); Twerski, Seizing the Middle Ground Between
Rules and Standards in Design Defect Litigation: Advancing Directed Verdict Practice in the Law
of Torts, 57 N.Y.U. L. Rev. 521, 577 (1982).

2. 1 use the term “political” to refer to the reaction of the legislative and executive branches of
government to judicial decisions and lobbying by the branches’ constituents. I do not mean to address
the separate question which use of the term might raise, that is, whether the actions of the judiciary
itself should be considered “political” in a broader sense. See, e.g., D. KArys, THE POLITICS OF
Law 1-6 (1982) (rejecting idealized model of law that depicts courts as separate from, and above,
politics).

3. See generally Suits Charging Lax Security Are Increasing, Wall St. J., Oct. 24, 1983, at 33,
col. 3. A number of actual and hypothetical examples are considered in detail infra text accompanying
notes 242-76.
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attack.* A growing number of modern judges have, however, allowed cases
to proceed. They have extended standard tort rules to hold libraries,® su-
permarkets,® restaurants,” schools,® laundromats,® commuter train sta-
tions,'® and summer camps* accountable for crime-related injuries.!?

In Part I of this Article, I analyze the peculiar development of negligent
security litigation by focusing upon the seminal case, Kline v. 1500 Mas-
sachusetts Avenue Apariment Corporation.*® Despite Kline’s apparent
novelty, its result is consistent with both substantive tort law policies and
the broader historical trend toward liberalized liability. I thus conclude
that judges have resisted liability in the negligent security context largely
because of “process™ concerns. I argue that it is precisely where process
and substantive tort policies compete that courts should consider the bene-
ficial political effects of a liability rule.’®

In Part II, I use historical examples to identify a model of “political

4. RESTATEMENT OF TorTs §§ 314-15 (1934); RESTATEMENT (SECOND) OF TorTs § 314
(1966).
5. See Abbott v. New York Pub. Library, 263 A.D. 314, 319, 32 N.Y.S.2d 963, 968 (1942).
6. Atamian v. Supermarkets Gen. Corp., 146 N.J. Super. 149, 157-58, 369 A.2d 38, 42-43
(1976).
7. Eastep v. Jack-in-the-Box, Inc., 546 S.W.2d 116, 118 (Tex. Civ. App. 1977).
8. McLeod v. Grant County School Dist. No. 128, 42 Wash. 2d 316, 321-22, 255 P.2d 360, 363
(1953) (en banc).
9. Morris v. Barnette, 553 S.W.2d 648, 649-50 (Tex. Civ. App. 1977) (denying defendant’s mo-
tion for summary judgment).
10. Neering v. Illinois Cent. R.R., 383 Ill. 366, 374, 50 N.E.2d 497, 501 (1943) (disavowing any
reliance on “common carrier” rule).
11. Wallace v. Der-Ohanian, 199 Cal. App. 2d 141, 147-48, 18 Cal. Rptr. 892, 896-97 (1962)
(evidence sufficient to support finding of liability).
12. The RESTATEMENT (SECOND) OF TORTS § 344 (1965) acknowledges the changing trend.
While casting negligent security liability in terms of the duty of possessors of land to invitees, it in
essence supports broad liability of commercial enterprises.
If the place or character of his business, or his past experience, is such that he should reasona-
bly anticipate careless or criminal conduct on the part of third persons, either generally or at
some particular time, he may be under a duty to take precautions against it . . . .

Id. § 344 comment f.

13. 439 F.2d 477 (D.C. Cir. 1970). Kline and its progeny are discussed in detail in Haines,
Landlords or Tenants: Who Bears the Costs of Crime?, 2 CARDOZO L. REV. 299 (1981); Henszey &
Weisman, What Is the Landlord’s Responsibility for Criminal Acts Committed on the Premises?, 6
ReaL Est. L.J. 104 (1977); Selvin, Landlord Tort Liability for Criminal Attacks on Tenants: De-
velopments Since Kline, 9 ReaL Est. L.J. 311 (1981); Note, Landlord’s Duty to Protect Tenants
Jrom Criminal Acts of Third Parties: The View From 1500 Massachusetts Avenue, 59 Geo. L.J.
1153 (1971); Comment, The Landlord’s Emerging Responsibility for Tenant Security, 71 CoLum. L.
Rev. 275 (1971).

14.  Process concerns reflect an anxiety over the costs and volume of tort litigation, as well as the
lack of competence of judges and juries to resolve complex issues that depend on multiple interdepen-
dent factors. These concerns are often used to justify an immunity rule. Se¢ infra note 80.

15. Courts and commentators who reject process as a valid judicial concern will have no use for
this Article’s “political effects model.” Political effects, like process costs, are practical results of liabil-
ity rules. Because the two sets of considerations are similar in nature and importance, the model
suggests that courts should consider neither or both. See infra text accompanying notes 191-95. I do
not offer the model as an independent, substantive justification for imposing liability in the absence of
countervailing process reasoning.

699



The Yale Law Journal Vol. 95: 698, 1986

effects.” I conclude that these effects may, within limits, offset process
concerns and support tort liability that is otherwise sound. Part III illus-
trates how the “political effects” model would work in practice. It returns
to the negligent security context and discusses why the political effects
model comes into play. I then apply the model to specific examples of
negligent security litigation to show how courts can implement political
considerations on a narrow, category-by-category basis.

I. NEGLIGENT SECURITY LIABILITY AND PROCESS CONCERNS

The history of negligent security litigation is schizophrenic. During the
early development of general negligence doctrine,*® courts distinguished
the obligation to prevent third-party harm from the duty of reasonable
care: “The fact that [an] actor realizes or should realize that action on his
part is necessary for another’s aid or protection does not of itself impose
upon him a duty to take such action.”*? Nevertheless, several lines of cases
offered a legal basis for negligent security liability. For example, the com-
mon law required landowners to take precautions against foreseeable
harm to persons invited onto their property.'® Similarly, innkeepers'® and

16. The prevailing view of legal historians is that as American industry began to develop, it
needed protection against tort litigation to survive. Courts apparently believed industry could not af-
ford to internalize and pay liability costs. Negligence principles therefore began to temper existing
strict liability rules. See 2 F. HarpeEr & F. James, THE Law oF Torts § 12.3, at 749-52 (1956);
M. Horwitz, THE TRANSFORMATION OF AMERICAN Law 1780-1860, at 90-91 (1977); Gregory,
Trespass to Negligence to Absolute Liability, 37 Va. L. Rev. 359, 377-78, 382-83 (1951); ¢f. W.
KeeroN, D. Dosss, R. KEEToNn & D. OWEN, ProsSER & KEETON ON THE Law oF TorTs § 28, at
161 (5th ed. 1984) [hereinafter cited as PROSSER & KEETON] (the “rise [of negligence] coincided in a
marked degree with the Industrial Revolution”). Gourts—undoubtedly motivated by process consider-
ations—soon developed further “immunities” to liability, which they applied primarily in faver of
corporate defendants. See M. HOrRWITZ, supra, at 94-108, 204-06; L. FRIEDMAN, A HISTORY OF
AMERICAN Law 409-10, 416-17 (1973); Malone, Ruminations on the Role of Fault in the History
of the Common Law of Torts, 31 LA. L. REv. 1, 40-41 (1970). But see Schwartz, Tor¢ Law and the
Economy in Nineteenth-Century America: A Reinterpretation, 90 YALE L.J. 1717, 1723, 1772-75
(1981) [hereinafter cited as Schwartz, Tor¢ Law] (questioning conclusion that strict liability controlled
18th century tort law and that pro-industry biases motivated subsequent changes); Schwartz, The
Vitality of Negligence and the Ethics of Strict Liability, 15 Ga. L. Rev. 963, 964-70 (1981) [herein-
after cited as Schwartz, Vitality of Negligence] (same).

17. RESTATEMENT (SECOND) OF TORTS § 314 (1965); see RESTATEMENT oF Torts § 314
(1934). Courts and commentators fought off changes to the general no-duty principle even in the most
compelling of circumstances. Rather than apply the logic of the broad negligence standard of care or
adopt a separate flexible rule for harm caused by third parties, the courts created narrow exceptions
to the general no-duty rule. The courts thus confined any duty to take affirmative action to protect
others to limited situations where a “special relationship™ exists between the actor and the person
threatened with harm. RESTATEMENT OF TORTS §§ 314-20 (1934); RESTATEMENT (SECOND) OF
TorTs §§ 314, 314A, 314B, 316-21 (1965); see also Irwin v. Town of Ware, 392 Mass. 745, 756,
760-62, 467 N.E.2d 1292, 1300, 1302-03 (1984) (citing cases).

18. See RESTATEMENT (SECOND) OF TORTS § 314A(3) (1965).

19. See RESTATEMENT (SECOND) OF TORTS §§ 314A(2) & 314A app. (1966) (citing cases). It is
incorrect to presume that negligent security cases deal with the same type of criminal conspiracy as
the innkecper-guest theory. See Note, Expanding the Scope of the Implied Warranty of Habitability:
A Landlord’s Duty to Protect Tenants from Foreseeable Criminal Activity, 33 VAND. L. Rev. 1493,
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other business proprietors®® had special obligations to their patrons.
Judges, however, declined to apply these theories in the crime-prevention
context.?* Even with the dramatic twentieth century expansion of tort lia-
bility,?* negligent security litigation lagged behind.?® Although Kline has
now made the initial breakthrough and other recent courts have endorsed
liability,** many judges continue to resist the use of tort law to encourage
crime prevention.?®

1503 (1980); Note, supra note 13, at 1167. To the extent innkeeper rules were concerned with crime,
they addressed the situation in which innkeepers conspired with thieves to rob travelers and then split
the booty. The rules provided a form of strict liability to end these practices.

20. See, e.g., Bender v. Nalee, Inc., 261 Md. 82, 274 A.2d 85 (1971); Genovay v. Fox, 50 N.J.
Super. 538, 549, 143 A.2d 229, 234-35 (App. Div. 1958), rev’d on other grounds, 29 N.J. 436, 149
A.2d 212 (1959). The reporters of the RESTATEMENT OF TORTS, however, declined to consider the
business-patron relationship as one that warranted extended liability.

21.  Courts analyzed and misanalyzed negligent security litigation in a variety of ways. Some mis-
takenly treated it as a subset of bystander rescue cases, in which a general “no duty to rescue” rule
applies. See infra text accompanying notes 61-66.

Other courts attempted to force negligent security cases into exceptions to the general duty of
care—for example, the traditionally limited liability owed by landowners to trespassers. See RESTATE-
MENT (SECOND) OF TORTS § 333-39 (1965). These exceptions do not comfortably fit the negligent
security context. The limitations on landowner liability, in particular, make little sense where a de-
fendant has encouraged a victim to frequent his premises.

22. See, L. FRIEDMAN, supra note 16, at 420, 423-25; Schwartz, Vitality of Negligence, supra
note 16, at 964-67. ’

23.  Judges persisted in absolving enterprises from accountability by holding that injury-producing
crimes were unforeseeable and a superceding cause of victims® injuries. See, e.g., Cornpropst v. Sloan,
528 S.W.2d 188, 198 (Tenn. 1975); Gulf Reston, Inc. v. Rogers, 215 Va. 155, 157-58, 207 S.E.2d
841, 844-45 (1974).

24. Honest observers acknowledged Kline as an attempt to restructure established tort concepts to
deal with the modern crime problem and to impose responsibility upon private parties in a position to
take preventive measures. See Doyle v. Exxon Corp., 592 F.2d 44, 46-47 (2d Cir. 1979); Braitman v.
Overlook Terrace Corp., 68 N.]. 368, 374-88, 346 A.2d 76, 79-87 (1975); cf. Scott v. Watson, 278
Md. 160, 167-69, 359 A.2d 548, 553-54 (1976) (rejecting Kline as imposing liability in too narrow a
context and basing liability on more general theory). See generally sources cited supra note 13.

25.  Kline provoked a storm of criticism. Some judges rejected its rationale outright. See, e.g., Trice
v. Chicago Housing Auth., 14 IIL. App. 3d 97, 100-01, 302 N.E.2d 207, 210 (1973); McCappin v.
Park Capitol Corp., 42 N.J. Super. 169, 173, 126 A.2d 51, 53 (App. Div. 1956). Others distinguished
Kline as a natural outgrowth of the special obligations of innkeepers. See, e.g., O'Hara v. Western
Seven Trees Corp. Intercoast Management, 75 Gal. App. 3d 798, 802, 142 Cal. Rptr. 487, 489
(1977); Samson v. Saginaw Professional Bldg., Inc., 393 Mich. 393, 407, 224 N.W.2d 843, 849
(1975). This approach ignored the fact that the innkeeper rules had never been so applied. Still others
tried to explain the decision as a slight expansion of landlords’ obligations to warrant habitability, see,
e.g., Trentacost v. Brussel, 82 N.J. 214, 228, 412 A.2d 436, 443 (1980); Brownstein v. Edison, 103
Misc. 2d 316, 318, 425 N.Y.S.2d 773, 774-75 (Sup. Ct. 1980), or as a contract case resting upon
implicit representations made by the specific defendant landlord to Ms. Kline, see, e.g., O’'Hara v.
Seven Trees Corp. Intercoast Management, 75 Cal. App. 3d at 803, 142 Cal. Rptr. at 490. See
generally Haines, supra note 13, at 304, 327, 354-55 n.195; Henszey & Weisman, supra note 13, at
106-07, 111-12, 116-18; Selvin, supra note 13, at 314. One commentator sharply criticized the Kline
court for mentioning a contract theory at all, and thus giving rise to the possibility of confusion. Note,
Landlord-Tenant Relations, 45 N.Y.U. L. Rev. 943, 952-53 (1970).

After Kline, various legislatures also expressed dissatisfaction with the no-duty to prevent crime
rule. See ProsSER & KEETON, supra note 16, § 56, at 375 n.21 (Vermont, Minnesota, Rhode Island
statutes impose limited obligations upon private citizens to act to protect safety of others); see also
State v. Joyce, 139 Vt. 638, 641, 433 A.2d 271, 273 (1981) (Vermont's criminal statute creates duty
to intervene in some circumstances). The New Jersey legislature passed a housing regulation requir-
ing landlords to provide certain protective equipment necessary to the “health, safety and welfare of
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There are three possible explanations for this reluctance. First, from a
functional or instrumental perspective,?® negligent security liability might
appear to skew resource allocation. Second, from a corrective justice
standpoint,?? judges may think it unfair to force private parties to take
measures against crimes which, in a sense, the parties neither initiate nor
control. Third, some courts may fear that authorizing negligent security
litigation will embroil them in a morass of undefined and unfocused liti-
gation; process considerations may justify shutting the door to litigation at
the pleading stage in the face of other fairness concerns. In the following
Sections, I analyze Kline as a means for considering these three possible
justifications for precluding negligent security lawsuits.

A. Kline v. 1500 Massachusetts Avenue Apartment Corporation

Sarah Kline lived in a fashionable Washington, D.C. apartment house
in which a growing number of violent crimes had taken place. Ms. Kline
was assaulted, robbed, and seriously injured in a public hallway of the
building.2® She sued her landlord for failing to take reasonable measures
to prevent the increasing criminal activity upon the premises. The land-
lord argued that its traditional duty extended only to reasonable mainte-
nance of the building.

The United States Court of Appeals for the D.C. Circuit reversed the
district court’s judgment for the defendant. According to the Kline major-

the occupants.” 55 N.J. Stat. Ann. § 13A-7 (West Supp. 1985). In response, the New Jersey Su-
preme Court reconsidered its rejection of Kline-type liability. Trentacost v. Brussell, 82 N.J. 214,
228-230, 412 A.2d 436, 443 (1980).

26. “The functional approach has come to dominate American tort scholarship.” Calabresi, Con-
cerning Cause and the Law of Torts: An Essay for Harry Kalven, Jr., 43 U. Chi. L. REv. 69, 70
(1975) [hereinafter cited as Calabresi, Concerning Cause]. The leading proponent of a pure function-
alist approach to negligence is Richard Posner. See, e.g., R. POSNER, ECONOMIC ANALYSIS OF LAw
(2d ed. 1977); Posner, The Economic Approach to Law, 53 TeX. L. Rev. 757 (1975); Posner, 4
Theory of Negligence, 1 J. LEG. STUD. 29 (1972). The more radical economic analysis of Professor
Calabresi supports some form of strict liability, rather than traditional negligence. See, e.g., G. CALA-
BrEs, THE CosT OF ACCIDENTS (1970); Calabresi, Optimal Deterrence and Accidents, 84 YALE
L.J. 656 (1975).

27. Different normative approaches emphasize different moral precepts. The early views of Aus-
tin and Holmes focused on individual freedom and the abstract notion of “fault.” See, e.g., 1 ]J.
AUSTIN, LECTURES ON JURISPRUDENCE 407-16 (5th ed. 1911); O.W. HoLMES, THE CoMMON Law
77-110 (1881). Professor James developed a more comprehensive emphasis on social or distributive
justice. See, e.g., James, Accident Liability Reconsidered: The Impact of Liability Insurance, 57 YALE
L.J. 549 (1948). Tort’s modern philosophers explain negligence theory in terms that focus on “indi-
vidual responsibility,” “reciprocal obligations” of members of society, and, more generally, corrective
justice between the parties. See, e.g., Epstein, A Theory of Strict Liability, 2 J. LEG. StuD. 151
(1973); Fletcher, Fairness and Utility in Tort Theory, 85 Harv. L. Rev. 537 (1972); see also,
Coleman, Efficiency, Utility, and Wealth Maximization, 8 HOFSTRA L. REv. 509, 526-40 (1980)
(noting argument that efficient resource allocation is itself moral and that rule furthering efficiency is
thus justified on normative basis). See generally Weinrib, The Case for a Duty to Rescue, 90 YALE
L.J. 247 (1980).

28. As in most negligent security cases, Ms. Kline’s assailant escaped and therefore could not be
sued.
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ity, the general rule that a private person has no duty to protect another
from criminal attack by a third person?®® falters when “applied to the con-
ditions of modern day urban apartment living.”’3® The court rested its de-
cision upon the landlord’s awareness of the burgeoning crime problem and
the fact that the landlord was in the best position to take preventive
measures:

[Wilhere, as here, the landlord has notice of repeated criminal as-
saults and robberies, has notice that these crimes occurred in the por-
tion of the premises exclusively within his control, has every reason
to expect like crimes to happen again, and has the exclusive power to
take preventive action, it does not seem unfair to place upon the
landlord a duty to take those steps which are within his power to
minimize the predictable risk to his tenants.3!

The court reviewed the facts in the record, concluded that the 1500 Mas-
sachusetts Avenue Corporation had breached its duty of “reasonable care
in all the circumstances,”? and remanded for a determination of
damages.?®

B. The Substantive Bases for Negligent Security Liability
1. Landlord Liability under the Functional View

Instrumentalists approach tort law as a mechanism for allocating soci-
ety’s accident-prevention resources. In the Kline context, instrumentalists
would ask what steps the 1500 Massachusetts Avenue Corporation and
other landlords will take after a decision authorizing negligence litigation.
How will potential plaintiffs react? Under the functional view, tort liabil-

29. 439 F.2d at 481.

30. Id.; see id. at 483-85.

31. Id. at 481. The Court of Appeals explained its rationale in more detail:
No individual tenant had it within his power to take measures to guard the garage en-
tranceways, to provide scrutiny at the main entrance of the building, to patrol the common
hallways and elevators, to set up any kind of a security alarm system in the building, to
provide additional locking devices on the main doors, to provide a system of announcement for
authorized visitors only, to close the garage doors at appropriate hours, and to see that the

entrance was manned at all times. . . . [M]inimization [of the risk of criminal assault] was
almost entirely within the power of the landlord . . . .
Id. at 480.
32. Id. at 485.

33. Kline left many questions unresolved. Although the court found liability, it reached the some-
what contradictory conclusion that a landlord is not an “insurer of the safety of his tenants” and owes
no duty equivalent to police protection. Id. at 487. The court also failed to consider how Kline would
apply where the cost of crime-prevention passed along to tenants is greater than the price the tenant is
willing to pay. Id. at 488. Yet however murky some aspects of Kline may be, the case unambiguously
modified the traditional no-duty to prevent crime rule—at least in the limited landlord-tenant
arca—to take modern problems and realities into account. See generally sources cited supra note 13.
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ity is appropriate only where unregulated markets fail to induce behavior
that produces the optimal level of spending on safety.>*

Negligent security liability encourages landlords to spend funds on basic
security devices, including locks, burglar alarms and guards. We cannot
predict or quantify how much this will affect the level of criminal activ-
ity. The new security precautions are likely to deter some criminals from
committing further crimes, while causing others simply to transfer their
activities to other neighborhoods.%®

As a higher level of security becomes the norm, common perceptions of
how much security is “reasonable” will adjust. This in turn will provoke
a cycle of more precautionary measures.’” Further expenditures may re-
flect “overspending” on security, but will continue to reduce crime in the
neighborhoods.

A liability rule may also have secondary risk-distributive effects. Com-
mercial defendants are likely to invest to some extent in liability insur-
ance. They may, instead, choose to self-insure, by creating a “reserve
fund” to cover future negligent security liability judgments. To the extent
they can, they will pass along the premium or reserve fund costs to the
beneficiaries of the insurance—in the Kline setting, the tenants.*® The lia-
bility rule thus spreads the cost of crime, pro rata, among the potential
victims.®®

34, See Calabresi, Concerning Cause, supra note 26, at 84; Calabresi & Malamed, Properly
Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 Harv. L. Rev. 1089,
1096-97 (1972).

35. Unless we adopt the unsupported assumption that crime will remain at a constant level no
matter what steps society takes, it is logical to expect that the likelihood of success will be an impor-
tant determinant of the crime level. See, e.g., W. LukseTicH & M. WHITE, CRIME aAND PuBLIC
Poricy: AN EcoNoMIC APPROACH 71-80, 117-22 (1982).

36. Empirical evidence measuring the magnitude of the “transfer effect” does not exist. We can
even hypothesize a scenario in which reducing the level but shifting the location of crime might prove
undesireable. If crime moves to an unpopulated, poorly lit residential area, the less frequent violence
that occurs may nonetheless be more serious in character. This scenario, however, probably underesti-
mates the likely net effect of deterrence in commercial sectors.

37. For an excellent article on the means by which the law encourages citizens to increase the
leve! of private expenditures for safety, see Pierce, Encouraging Safety: The Limits of Tort Law and
Government Regulation, 33 VAND. L. Rev. 1281 (1980).

38. A landlord that takes crime-preventive measures in response to negligent security liability will
also charge tenants. See Kline, 459 F.2d at 488 (landlord justified in passing on cost). The landlord
may, however, bear a portion of the cost itself so as not to raise prices to a prohibitive level. See
Clotfelter & Seeley, The Private Costs of Crime, in THE Costs oF CriME 213, 219 (C. Gray cd.
1979).

39. See Pierce, supra note 37, at 1285, 1288-89 (tort regulation responds to inability of individu-
als to participate in negotiations concerning risk). Risk-spreading avoids catastrophic losses that have
emotional and economic impact beyond the cost of the injury itself. See, e.g., 2 F. HArPER & F.
JAMEs, supra note 16, at 763 n.7. See generally Dworkin, Why Efficiency?, 8 HorsTRA L. REV. 563
(1980). As a justification for tort liability, however, the benefits of risk distribution support a strict
liability rather than a negligence approach. See, James, supra note 27, at 550 (strict liability creates
system of social insurance for accidents); Sandler, Strict Liability and the Need for Legislation, 53
Va. L. Rev. 1509, 1512 (1967) (same). The goals of negligence suggest that society has no abstract
interest in compensating the victim at the expense of the defendant. 2 F. HARPER & F. JAMES, supra
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These distributive effects of a liability rule are not all positive. The
additional expenses may drive marginally profitable enterprises out of
business. Tenants, particularly poor tenants, may not be willing or able to
pay the increased cost.*® More significant from a resource allocation per-
spective is the fact that liability insurance costs and benefits tend to exceed
those of victim compensation insurance.** The Kline rule, in effect, en-
courages landlords to impose on tenants a higher compensation package,
at a higher cost, than the customers as a whole would choose to
purchase.*?

On the surface, it therefore appears that negligent security liability
skews resource allocation. The tenants and landlords can bargain directly
over rent and security. In theory, bargaining results in a more tailored
investment in crime prevention than tort law achieves by forcing landlords
to adopt “reasonable” measures. Unless landlords undertake the economi-
cally “correct” level of security, the level tenants are willing to pay for,*
the tenants can refuse to rent.

The bargaining model, however, presupposes two critical elements that
do not exist in the Kline context: equal information on the part of tenants
and landlords, and equal ability to act effectively on that information
through bargaining and selection of alternatives.** Building managers are

note 16, at 752-58; see Calabresi, Concerning Cause, supra note 26, at 73; Owen, Rethinking the
Policies of Strict Products Liability, 33 Vanp. L. Rev. 681, 703-07, 715 (1980).

40. Historically, the poor reside and transact business in dangerous areas of cities and are likely to
require a greater degree of crime protection. Sez Henszey & Weisman, supra note 13, at 121. Simul-
taneously, the poor are less able to afford pass-along costs. See Goldberg v. Housing Auth., 38 N.J.
578, 591, 186 A.2d 291, 297-98 (1962); see also Note, supra note 13, at 1189, 1196-97. Requiring
additional security may drive landlords of low income housing operating at a marginal profit out of
business. Negligent security liability thus to some extent takes from poor consumers the freedom of
choice to bear the risk of crime in exchange for obtaining goods and services at a lower price. See
Comment, supra note 13, at 294-301; ¢f. Posner, Strict Liability: A Comment, 2 J. LEG. STUD. 205,
210-11 (1973) (strict liability may fail to accommodate risk-preferring consumers).

Liability, however, merely shifts the true costs of crime from one fortuitously selected as a victim to
a broader class of potential victims. Arguably, if internalization of the actual costs of crime prevents
an enterprisc from operating profitably, it is properly driven out of business. Morcover, pass-along
costs of “reasonable” precautions will not necessarily be high. See, e.g., Haines, supra note 13, at 351
(“reasonable” security measures in Kline might well have entailed no more than installing new locks).
As an empirical matter, the Kline decision has not had the “dire social consequences” that economists
and commentators predicted. Selvin, supra note 13, at 318. In the long run, imposition of tort liability
may even decrease victims’ overall costs by, inter alia, reducing the level of crime.

41. Insurance premiums depend in large measure on the size of tort recoveries and the heavy
administrative costs associated with litigation. Recoveries typically include sums for pain and suffer-
ing, psychological harm, and attorneys’ fees that far exceed the losses for which customers would
voluntarily insure themselves.

42. Enforced victim compensation insurance to some extent requires poor tenants to subsidize the
rich. Wealthier crime victims tend to lose more valuable possessions and suffer greater loss of earn-
ings. Yet each tenant pays an equal premium, set according to the average loss of potential victims.

43. See Posner, supra note 40, at 210-211 (1973).

44. See Calabresi & Melamed, supra note 34, at 1094-95; Pierce, supra note 37, at 1284-85
(economic analysis presumes full information); Shapo, A Representational Theory of Consumer Pro-
tection: Doctrine, Function and Legal Liability for Product Disappointment, 60 Va. L. Rev. 1109,
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better informed than tenants about the nature of crime near their build-
ings and the available security measures.*® Tenants may not even under-
stand the information regarding crime that they do have.*® Competing lo-
cal landlords have an incentive not to publicize or explain the
dangerousness of a particular building; publicity highlights the general
security problem in the neighborhood*” and drives potential customers
elsewhere.*® On the whole, individual landlords are therefore more able
than tenants to obtain and process information and to compare the real
costs and benefits of improving security.

Landlords are also in a better position to act on available information.*?
Because they know tenants have limited alternatives, landlords often re-
fuse to negotiate over specific safety measures with individuals. Unless the
tenant can find a way to organize other potential victims and collectively
bargain,® he cannot force a given landlord to decrease the risk of crime in
exchange for a higher rent.*

Of course, in the housing example, a safety conscious tenant might ex-
press his preference by moving to a more secure, higher-rent building.5*
Safer but otherwise comparable housing may, however, not be available in
the neighborhood. The hesitation of area landlords to draw attention to
crime will have caused them to adjust their marketing practices. The
landlords may only be able to advertise building safety profitably by

1375 (1974) (resource allocation theory “posits that individuals acting with information adequate to
their choice may select for themselves the risks they wish to bear”).

45.  Attaining optimal resource allocation through a market approach “depends in large part on
the quality of consumer information.” Shapo, supra note 44, at 1371. Sarah Kline, as a security-
conscious tenant, may have been aware that a problem existed. She was, however, unlikely to know
details of, for example, how often crimes occurred in the building, where, what time of day, and what
type of crime. The landlord, as the facts in Kline showed, was fully informed. 439 F.2d at 479.

46. Studies of residents of high crime areas show that they generally believe their own neighbor-
hoods to be as safe or safer than the average community, regardless of the actual facts. See CRIME IN
A Free SocieTy 17-18 (R. Winslow ed. 1968).

47. See Posner, supra note 40, at 211 (advertisement of safety improvement implies that product
is hazardous).

48. If, however, relatively safe competing neighborhoods exist, landlords from those areas should,
in theory, publicize the danger.

49, Even if a particular group of tenants has accurate information concerning neighborhood
crime, for the market to work the tenants must still have “the ability to form rational judgments based
upon those facts.” Pierce, supra note 37, at 1285. As Professor Pierce notes, “[plsychological studies
uniformly demonstrate that individuals have a limited ability to make rational decisions concerning
health and safety risks even when they have full knowledge of the nature of the risks.” Id. at 1286; see
also G. CALABRESI, supra note 26, at 56.

50. An individual tenant, such as Sarah Kline, may volunteer to pay a pro rata share of the costs.
She will, however, have no avenue to solicit similar contributions from other tenants. See Selvin,
supra note 13, at 314-15 (cost of collective action by tenants is prohibitively high). Even if Ms. Kline
were able to pay the full cost, it would not be fair to force her to carry the burden of other “free
rider” tenants.

51. Kline, 439 F.2d at 480, 488.

52. See, e.g., id. at 492-93 (MacKinnon J., dissenting); Braitman v. Overlook Terrace Corp., 68
N.J. 368, 387, 346 A.2d 76, 86 (1975); Goldberg v. Housing Auth., 38 N.J. 578, 578-88, 186 A2d
291, 296 (1962).
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“packaging” security precautions as one aspect of a luxury establish-
ment.*® Higher rent, luxury buildings ordinarily charge for frills, such as
swimming pools, for which the tenant may not want or be able to pay.
Unless at least one landlord breaks rank and openly solicits safety-
conscious tenants, existing markets will provide little opportunity for bar-
gaining on the security issue alone.

For all of these reasons, the landlord-tenant “market” fails to produce
incentives for commercial enterprises to undertake society’s optimal level
of security precautions. A functional approach thus justifies judicial inter-
vention. By imposing negligent security liability on landlords, the Kline
court placed the burden on central actors with better information and the
ability to assess and implement the information. The court could not ex-
pect liability to lead to the same economic optimality as “perfect bargain-
ing.” The ultimate result of liability, however, was more likely to be ra-
tional than that of a no-liability rule in an imperfect market.5®

2. Landlord Liability Under the Normative View

For many scholars and courts the notion of “fault” is the theoretical
foundation of negligence law.*® Principles of corrective justice justify shift-
ing the costs of an accident to the defendant only where the defendant acts
in a “blameworthy fashion.”’5?

At a superficial level, the landlord in Kline seems innocent.’® The 1500
Massachusetts Avenue Corporation did not bring about the crime that in-
jured Sarah Kline.” It could not foresee that a criminal would engage in
unlawful conduct at a time when Ms. Kline would get in the criminal’s
way. If the government, with its vast law enforcement resources, could not

53.  Under current marketing practices, economists disagree on whether crime affects the demand
for housing at all. Compare Kain & Quigley, Measuring the Value of Housing Quality, 30 J. Am.
STAT. Ass'N 532-48 (1970) with Gray & Joelson, Neighborhood Crime and the Demand for Central
City Housing, in THE CosTs OF CRIME, supra note 38, at 47.

54. See Note, supra note 13, at 1171.

55. See Calabresi & Melamed, supra note 34, at 1096-97 (cost of failing to take disputed safety
measure should fall on party in best position to make cost-benefit analysis and most cheaply avoid, or
induce avoidance of, costs).

56. See, e.g., Epstein, supra note 27, at 152-60; Fletcher, supra note 27, at 537-40; Henderson,
Process Constraints in Tort, 67 CorNELL L. REv. 901, 903 (1982).

57. 2 F. HARPER & F. JAMES, supra note 16, at 753. See generally Coleman, Moral Theories of
Torts: Their Scope and Limits: Part I, 2 Law & PHIL. 5, 6-14 (1983).

58. See, Kline, 439 F.2d at 481. Imposing liability on the landlord seems particularly worrisome
because a jury may transfer its hostility from the criminal (who has escaped and is not in the court-
room) to the deep-pocket defendant, See Fager, Liability of Business Proprietors Jor Criminal Acts of
Third Persons, 29 Fep. Ins. Couns. Q., 29, 33 (1978); Haines, supra note 13, at 352 (citing
authorities).

59. Cf 2 F. HARPER & F. JAMES, supra note 16, at 751 (courts hesitate to impose liability for
accident that defendant “had no part in bringing about”).

707



The Yale Law Journal Vol. 95: 698, 1986

prevent the injury, it hardly seems fair to attribute moral responsibility to
the relatively uninvolved commercial defendant.®

Yet the landlord can hardly be equated with an innocent bystander.®!
The landlord is “blameworthy.”é2 It encourages tenants like Sarah Kline
to live in a crime-ridden area and expose themselves to injury. A negli-
gence verdict reflects a finding that the landlord’s omission of security is
unreasonable and has contributed to the victim’s injury.®® Thus, if the
landlord is comparable to the bystander at all, the best analogy is to the
citizen who induces a victim to take a risk—the one type of bystander the
common law has traditionally held accountable.* The landlord may be
relatively less culpable than the assailant, but that consideration bears

60. Some commentators suggest that the trend towards negligent security liability merely high-
lights the government’s inefficiency in performing its own crime-prevention functions, an inefficiency
which does not “justify transferring . . . responsibility to business proprietors.” Fager, supra note 58,
at 33. In recent years, courts have begun to impose liability on municipalities for the negligent failure
of the police to prevent crime. See, e.g., Huhn v. Dixie Ins. Co., 453 So. 2d 70 (Fla. App. 1984);
Irwin v. Town of Ware, 392 Mass. 745, 467 N.E.2d 1292 (1984). But see Note, Police Liability for
Negligent Failure to Prevent Crime, 94 HaRrv. L. Rev. 821, 822 (1981) (prevailing view remains no
liability). See generally the three opinions in Chambers-Castanes v. King County, 100 Wash.2d 275,
669 P.2d 451 (1983).

61. Courts have generally rejected bystander liability in favor of a *“no-duty to rescue” rule. See
RESTATEMENT OF TORTS § 314 (1934). Whatever the merits of this rule, neither its underlying
philosophical concern for the bystander’s autonomy nor its emphasis on the bystander’s personal
safety are relevant to the negligent security defendant. Judges need not concern themselves with such
typical “good samaritan” issues as (1) how much danger the bystander must risk if he is required to
interfere, see, e.g., Edgar, The Bystander’s Duty and the Law of Torts—An Alternative Proposal, 8
ST. MARY’s L.J. 302, 303 (1976); (2) is it excusable for him to “freeze” and thereby not act even if
he could do so without risk, see, e.g., Edgar, supra, at 308; Note, Forcing the Bystander to Get
Involved: A Case for a Statute Requiring Witnesses to Report Crime, 94 YALE L.J. 1787, 1789-90
(1985); and (3) should rational or irrational fear of future retaliation by the criminal be an acceptable
defense, see, ¢.g., Gregory, The Good Samaritan and the Bad: The Anglo-American Law, in THE
GooD SAMARITAN AND THE Law 23, 34-35 (J. Ratcliffe ed. 1966) [hereinafter cited as RATCLIFFE};
Freedman, No Response to the Cry for Help, in RATCLIFFE, supra, at 171, 176. Negligent security
defendants are expected to act before any crime occurs, so they have no need or reason to undertake
any risk, to freeze, or to feel fear. Commercial enterprises are, in any event, not entitled to the same
degree of privacy and freedom from regulation as are individuals. See, e.g., United States v. Morton
Salt Co., 338 U.S. 632, 652 (1950).

62. In assessing negligent security defendants’ “blameworthiness,” it is important to recall that
negligence is an objective concept. The “fault” that historically justifies tort liability focuses on
whether the defendant acted reasonably, not whether he tried or wanted to injure the plaintiff. See
Coleman, Moral Theories of Torts: Their Scope and Limits: Part I, 1 Law & PuiL. 371, 375 (1983).

63. Traditional tort theory often distinguished between acts and omissions that caused harm. But
the many exceptions to the general rule, see supra note 17, illustrate that practical rather than norma-
tive justifications underlie this distinction. Sec Ames, Law and Morals, 22 Harv. L. Rev. 97, 112-13
(1908); Franklin, Replacing the Negligence Lottery: Compensation and Selective Reimbursement, 53
Va. L. Rev. 774, 781-83 (1967); see also Weinrib, supra note 27, at 251-58 (discussing feasance/
non-feasance distinction); ¢f. Harper & Kime, The Duty to Control the Conduct of Another, 43 YALE
L.J. 886, 886 (1934) (most “facts can be compressed to come within the concept of non-feasance or
expanded to fit the mould of misfeasance”).

64. RESTATEMENT (SECOND) OF TORTS § 323 (1965).
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more on issues of comparative negligence and the extent of damages®®
than on the question of fault itself.¢®

The traditional liability of “innkeepers,” “landowners” and “business
invitors”®? illustrates why commercial enterprises that solicit customers
cannot be considered “blameless” for injuries. By inviting customers in
order to secure financial gain, an enterprise fosters crime. It provides a
pool of victims and booty in a convenient location for potential wrongdo-
ers. The enterprise is also in a position to take advance measures to avoid
the danger.®® The early cases thus underscore the enterprise’s correspond-
ing moral obligation to give back, in the form of accident prevention, some
of what it takes from customers in the form of risk exposure.®® The gov-
ernment’s general responsibility for law enforcement does not eliminate
the business’s separate duty to supplement public compensation and pub-
lic protection.”

65. As in other areas of the law, juries are fully capable of adjusting liability to fit a defendant’s
guilt. See, for example, Atamian v. Supermarkets Gen. Corp., 146 N.J. Super. 149, 369 A.2d 38, 44
(1976), in which the court Jeft these matters to the jury’s discretion. See generally Franklin, supra
note 63, at 790-93 (discussing methods by which juries adjust verdicts). Where verdicts are high, the
plaintiffs’ suffering will have been commensurate. See Bass v. City of New York, 38 A.D. 407, 417,
330 N.Y.S.2d 569, 579 (1972) (economic burden of crime-prevention “is of far less significance than
the sufferings of the victim exposed to inadequate protection”).

66. Negligent security liability can be explained and supported by the work of some of tort law’s
modern philosophers as well. See supra note 27. In Professor Fletcher’s terms, for example, enter-
prises that make their premises attractive to criminals have imposed a “non-reciprocal” risk upon
customers and bystanders. The injuries they cause may thus only be justified by an adequate “excuse”
grounded in social utility. See Fletcher, supra note 27, at 543-56.

In Professor Epstein’s view, however, the normative key to liability is whether the defendant di-
rectly caused plaintiff’s injury. Epstein’s emphasis on individual freedom of action renders it unlikely
that he would accept an enterprise’s failure to act as a substitute for causation. See Epstein, supra
note 27, at 166. Epstein’s strict and somewhat artificial reliance on limited causation notions to define
“moral responsibility” has, however, come under severe critical attack. See, e.g., Coleman, supra note
62, at 380-81 (1983); Englard, The System Builders: A Critical Appraisal of Modern American Tort
Theory, 9 J. LEG. STuDS. 27, 59-61 (1980); Schwartz, Vitality of Negligence, supra note 16, at 990,
994, 997.

67. See supra notes 19-20 and accompanying text,

68. Cf RESTATEMENT (SECOND) OF TORTS § 442B (1965) (“Where the negligent conduct . . .
increases the risk of a particular harm . . . the fact that the harm is brought about through the
intervention of another force does not [necessarily] relieve the actor of liability . . . .).

69. The principle of corrective justice that underlies much of tort law “requires the annulment of

- - wrongful gains” and accomplishes that annulment through the injured plaintiff. Coleman, supra
note 57, at 6-7. A defendant secures a wrongful benefit when, like the negligent security defendant,
he undertakes an activity without paying the costs associated with it. Id. at 10.

70.  As a practical matter, Jaw enforcement expenditures have not been able to keep pace with the
increase in crime. See infra notes 198 & 203; ¢f. Becker, Crime and Punishment: An Economic
Approach, in G. BECKER & W. LANDES, EssAYs IN THE ECONOMICS OF CRIME AND PUNISHMENT
1, 35 (1974) (“The need for private action is especially great in highly interdependent modern econo-
mies.”); Boostrom & Henderson, Community Action and Crime Prevention: Some Unresolved Issues,
19 CrIME & Soc. Just. 24 (1983) (“the criminal justice system might better be seen as a supplemen-
tal resource for citizen crime prevention programs”). Business proprietors are often better situated
than the government to combat crime in the area under their immediate control. The police can do
little more than patrol at random. Because of their lack of familiarity with the premises, the police
often cannot even take into account the weaknesses of security measures contained in particular loca-
tions. See Note, supra note 13, at 1164-66. But absent legal incentives to act, the business community
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Judges, nevertheless, hesitate to penalize a party who, like the landlord,
cannot reasonably anticipate an accident. Ordinarily, mere awareness that
some general danger threatens a victim does not mandate liability.”*
Courts thus rely on foreseeability principles as a normative check on “the
scope of [any tort] duty that is based upon the relationship of the par-
ties.””? Negligent security liability does, however, require a finding of
foreseeability. Sarah Kline proved that the 1500 Massachusetts Avenue
Corporation had reason to believe (1) crimes would occur on or near its
premises, and (2) tenants or bystanders would be injured.” This showing
may have been less than courts demand in some negligence contexts, but it
was not unique.” Absent a countervailing moral policy that justified plac-
ing the burden on the victim,” the defendant’s knowledge of “conditions
.. . which constitute[d] a source of potential danger, imposed [on it] the
duty of active vigilance. . . .”%

Individual negligent security cases will, of course, present proof
problems.”” The victim must establish that the defendant “by reason of

tends to defer almost entirely to public crime prevention.

Unlike the bystander-rescue situation, there is little danger that imposing liability on negligent
security defendants will cause then to become vigilantes or “officious intermeddlers” into private af-
fairs. See, Note, Failure to Rescue: A Comparative Analysis, 52 CoLuM. L. Rev. 631, 642 (1952). A
negligent security defendant must take crime-preventive measures in advance, at a time when there
will not yet be a criminal to lynch or a private matter with which the defendant can interfere. Liabil-
ity may, of course, encourage business proprietors to engage private security patrols. See, .g., John-
ston v. Harris, 387 Mich. 569, 577, 198 N.W.2d 409, 412 (1972) (Brennan, J., dissenting) (noting
“unfortunate phenomen[on]” of private industry’s intrusion into public safety); Goldberg v. Housing
Auth., 38 N.J. 578, 589, 186 A.2d 291, 296 (1962) (“There is no room for the private devices of the
frontier days.”). But a properly organized private security force, unlike a vigilante posse, represents
prevention rather than revenge. “Special police officers” are officially sanctioned in many states, see,
e.g., 4 D.C. CopE ANN. § 4-111 (1981); N.J. Stat. Ann. § 45:19-8 (West 1978), and are now routine
for most large-scale commercial enterprises.

71. See, e.g., Cook v. Safeway Stores, Inc., 354 A.2d 507, 509-10 (D.C. 1976) (mere fact that
robbery may have been foreseeable did not create duty to prevent it); Samson v. Saginaw Professional
Bldg., Inc., 393 Mich. 393, 406, 224 N.W.2d 843, 855 (1975) (existence of duty depends on public
policy, not simply foreseeability); Goldberg v. Housing Authority, 38 N.J. 578, 583, 186 A.2d 291,
293 (1962) (“Everyone can foresee the {possibility of] commission of crime virtually anywhere and at
any time.”); see also Harper & Kime, supra note 63, at 887.

72. Note, supra note 13, at 1178.

73. See, e.g., Allen v. Babrab, Inc., 438 So. 2d 356, 357 (Fla. 1983).

74. A driver with faulty brakes, for example, does not know when his brakes will fail or whom he
will hit. A producer of a defective product cannot predict whether and how a future injury will occur.
These defendants are held morally accountable because they have knowledge of dangerous conditions.

75. Such policies are reflected in the assumption of the risk and contributory negligence doctrines.

76. Neering v. Illinois Cent. R.R., 383 IIL 366, 379, 50 N.E.2d 497, 503 (1943); see also Brown
v. J.C. Penney Co., 64 Or. App. 293, 667 P.2d 1047, 1051, aff'd, 297 Or. 695, 688 P.2d 811 (1984).

77. For example, given the virtual impossibility of anticipating precisely where crime will next
surface, see Fager, supra note 58, at 34, how much must the plaintiff prove that the defendant knew
or should have known? Compare Kline, 439 F.2d at 483 (knowledge of prior crimes sufficient) with
Latham v. Aronov Realty Co., 435 So. 2d 209, 213 (Ala. 1983) (failure to prove knowledge of spe-
cific, imminent crime is fatal) and Admiral’s Port Condominium Ass’n v. Feldman, 426 So. 2d 1054,
1055 (Fla. Dist. Ct. App. 1983) (evidence of similar off-the-premises crimes not probative of foresee-
ability). Even if the plaintiff can show that the defendant knew some crime could occur, is that suffi-
cient to establish foreseeability of the specific crime and injury the plaintiff suffered? Compare Cain v.
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location, mode of doing business, or observation or past experience, should
reasonably [have] anticipate[d] criminal conduct™® that exposed the victim
to danger. In theory, however, the corrective justice approach, like the
instrumental analysis, amply supports the liability doctrine the court of
appeals established in Kline.?®

C. The Process Objections to Negligent Security Liability

Over the past decade, a significant body of scholarship has focused on
the “process costs” of negligence litigation.®® Commentators agree that a
“reasonableness™ standard can lead to fair results in routine accident cases
that correspond to jurors’ everyday experience.8* Process scholars, how-

Vontz, 703 F.2d 1279, 1283 (11th Cir. 1983) (“liability does not depend upon anticipating the partic-
ular injury or that a particular person would be injured”) and Courtney v. Remler, 566 F. Supp.
1225, 1232-33 (D.S.C. 1983) (gencrally increasing crime rate on resort island probative of foresee-
ability of danger at specific hotel) with Childers v. LCW Apartments, 333 N.W.2d 677, 679 (Neb.
1983) (evidence of prior burglaries, theft, and vandalism did not establish notice of possible assault)
and Taylor v. Dixon, 8 Ohio App. 3d 161, 456 N.E.2d 558, 560 (1982) (seven prior robberies not
notice of possible shooting in course of eighth robbery), cert. denied, 464 U.S. 848 (1983) .

The Kline court attempted to deal with the first problem by suggesting that foreseeability be proven
by evidence of the “rate” of prior criminal activity. 439 F.2d at 483; see Gomez v. Ticor, 145 Cal.
App. 3d 622, 628, 193 Cal. Rptr. 600 (1983); ¢f. Brown v. J-C. Penney Co., 64 Or. App. 293, 667
P.2d 1047, 1049 (computer list of past crimes in store vicinity admissible evidence), aff'd, 297 Or.
695, 688 P.2d 811 (1984). But the emphasis on proof of actual prior criminal acts has been rejected as
too restrictive by most other courts. See, e.g., Neering v. Illinois Cent. R.R., 383 IIl. 366, 377, 50
N.E.2d 497, 502 (1943); Samson v. Saginaw Professional Bldg., Inc., 393 Mich. 393, 406, 224
N.W.2d 843, 849 (1975); Butler v. Acme Markets, Inc., 89 N.J. 270, 445 A.2d 1141 (1982). Notice
of criminal activity may often be a matter of common sense. See, e.g., Virginia D. v. Madesco Invest.
Corp., 648 5.W.2d 881, 887 (Mo. 1983) (en banc). There seems to be no more reason to require the
plaintiff to introduce statistical proof or to limit the jury’s discretion to consider all factors in the
crime-prevention context than in any other situation in which tort liability is sought to be imposed.
See, e.g., RESTATEMENT (SECOND) OF TORTS §§ 302, 448, 449 (1965).

Some courts have taken from the jury the issue of whether a history of one type of crime renders
foresceable another type of crime. See, e.g., Gulf Reston Inc. v. Rogers, 215 Va, 155, 159, 207 S.E.2d
841, 845 (1974); Nigido v. First Nat. Bank of Baltimore, 264 Md. 702, 703, 288 A.2d 127, 128
(1972). The question of what a defendant of ordinary prudence should foresee is, however, perfectly
suited to the application of common sense and community standards that is customarily the province
of a jury. See Foster v. Winston-Salem Joint Venture, 281 S.E.2d 36, 40 (N.C. 1981).

78. Morris v, Barnette, 553 S.W.2d 648, 650 (Tex. Civ. App. 1977).

79. Negligent security plaintiffs have not yet sought more than an opportunity to submit the
issues to a jury under a negligence standard. Yet corrective Justice logic may support strict liability.
Where a court adopts a normative justification for liability, a defendant arguably should not be able to
avoid responsibility by proving that it would have been “unreasonably” expensive to do the right
thing.

For purposes of this Article, we need not consider a strict liability approach, nor attempt to define a
coherent philosophical corrective justice foundation for negligence law as a whole. It is enough that
cither traditional approach to tort regulation can justify negligent security liability.

80. The leading and most prolific commentator on the “process” approach has been Professor
Henderson. See, e.g., Henderson, supra note 56; Henderson, The Boundary Problems of Enterprise
Ligbility, 41 Mp. L. Rev. 659 (1982) [hercinafter cited as Henderson, Boundary Problems}); Hender-
son, Judicial Review of Manufacturers’ Conscious Design Choice: The Limits of Adjudication, 73
CoLuM. L. Rev. 1531 (1973) [hereinafter cites as Henderson, Judicial Review]. But others have
adopted, or at least considered, the process focus. See, e.g., Owen, supra note 39; Twerski, supra note

- 81. Henderson, Expanding the Negligence Concept: Retreat from the Rule of Law, 51 Inp. L.J.
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ever, become concerned when courts apply the same standard to complex
or technical fact patterns that defy a single “reasonable” solution.®? If ju-
rors attempt to fit common-sense reactions to these situations, verdicts be-
come unpredictable.®® Jurors tend to rely on non-probative factors, such
as sympathy for the plaintiff or a belief in the defendant’s deep pocket.
The more irrational the trend of the verdicts, the more likely it becomes
that future attorneys will bring meritless claims. Commercial defendants
then cannot know how to order their conduct.®*

Process scholars argue that these effects justify terminating negligence
litigation before trial, even where substantive normative and functional
tort policies support liability.®® Other commentators question the validity
of process considerations as judicial criteria;®® in practice, few courts have
relied expressly on “process” to foreclose litigation. Process analysis does,
however, serve to explain numerous well-established but otherwise dubi-
ous no-duty rules.®’

Negligent security litigation presents significant process concerns. Fore-
most among these are problems of proving causation. For example, the
landlord’s failure to take security measures in the Kline context clearly
facilitates crime as a whole. Yet in individual cases it is difficult to assess
whether the landlord’s omission contributes specifically to the victim’s as-
sault. Moreover, by definition, the criminal’s conduct is an intervening
cause of the injury.®® The jury’s natural tendency to blur the issue of

467, 478 (1976); Henderson, supra note 56, at 911-12, 922-23.

82. Henderson, supra note 56, at 947-48; Henderson, Judicial Review, supra note 80, at 1541.

83. See generally Henderson, supra note 81; Henderson, supra note 56, at 903 (one goal of legal
adjudication is to set standards according to which defendants can govern their affairs and jurors can
decide cases).

84. The expense of trials may cause potential defendants to settle needlessly or stop conducting a
particular business activity altogether, rather than endure the burden of litigation. The cost of doing
business will increase.

85. Professor Henderson focuses primarily on barriers to products liability litigation. He argues
that the nature of manufacturing design decisions are “polycentric;” that is, subject to so many inter-
related variables that juries will not be able to second guess management decisions on the basis of any
definable standards. See, e.g., Henderson, Judicial Review, supra note 80, at 1536, 1541. This prob-
lem of polycentricity, according to Professor Henderson, militates in favor of removing products liabil-
ity cases from the courts and subjecting the entire subject matter to other forms of regulation. Id. at
1577-78.

86. See Twerski, Weinstein, Donaher & Pichler, The Use and Abuse of Warnings in Products
Liability—Design Defect Litigation Comes of Age, 61 CORNELL L. REv. 495, 496 (1976) (“Professor
Henderson is, in our opinion, wrong on all counts.”). This Article does not take a position on whether
it is proper for courts to weigh procedural considerations instead of, or more heavily than, “substan-
tive” tort policies. However, to the extent courts consider “process,” I submit that they should con-
sider the practical “political effects” of liability rules as well.

87. See, e.g., Henderson, supra note 56, at 923-26, 943-45; Henderson, supra note 81, at
480-501 (explaining historical obstacles to litigation in suits by children against parents and malprac-
tice, products liability and environmental cases in process terms).

88. In most crime-prevention situations, it is virtually impossible to demonstrate with any degree
of certainty that a particular security measure would have deterred the criminal. See Hall v. Fraknoi,
69 Misc. 2d 470, 330 N.Y.S.2d 637, 641 (N.Y. Civ. Gt. 1972) (security system may have delayed
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causation in the ordinary case® is thus exacerbated in negligent security
cases by the unusually speculative nature of the inquiry.®®

To make matters worse, in deciding what security measures are reason-
able and whether they would have been likely to prevent the injury,®*
Jurors must rely on factors that are not part of their everyday experience.
The jury must consider, for example, the nature, cost, and operation of
available security measures, how those relate to marketing of the land-
lord’s rental units, and the statistical probabilitiés that the security mea-
sures will reduce specific types of crime.®? The less jurors understand, the
more likely they are to decide according to gut reactions and personal
sympathies.®3

Most of the cases rejecting negligent security liability have taken the
causation issue from the jury. The courts have held as a matter of law
either that the defendant’s omission of security did not directly bring
about the plaintiff’s injuries or that the criminal conduct was a supersed-
ing cause.® The courts’ refusal to allow juries to decide causation issues
normally within the jurors’ province suggests that process concerns were
on the judges’ minds.

criminal’s entry but would not have prevented it). Not even “[t]he most specialized and highly-trained
government security personnel can predict and prevent these incidents” with any guarantee of success.
Fager, supra note 58, at 34. Nor can it be proven that the criminal would not have injured someone
else had the defendant protected the plaintiff.

89. Cf. Henderson, Why Creative Judging Won’t Save the Products Liability System, 11 Hor-
STRA L. REV. 845, 852 (1983) (noting tendency of courts “to play fast and loose with the [causation]
requirement” in product design cases). As a practical matter, by allowing jurors to infer causation
from the facts, a court may tacitly shift the burden to the defendant to “disprove” causation. Process-
sensitive judges may thus have resisted negligent security liability for fear that future courts would
hold defendants liable even where, realistically, the defendants could have done nothing to prevent the
injuries.

Such a theory of judicial self-mistrust, however, would paralyze the courts. Carried to its logical
conclusion, it cautions judges against adopting principled rules because of a general sense that courts
are incapable of enforcing them.

90. The other element which juries can easily manipulate is “foreseeability.” See id. at 849 (pro-
posing strict foreseeability requirement). Assessing foreseeability in the negligent security context
presents serious difficulties. See supra note 77. Some courts have thus implemented process concerns
by imposing strict foreseeability rules that negligent security plaintiffs will rarely, if ever, be able to
satisfy. See, e.g., Kveragas v. Scottish Inns, Inc., 565 F. Supp. 258, 259 (E.D. Tenn. 1983); Latham v.
Aronov Realty Co., 435 So. 2d 209, 214 (Ala. 1983).

91. See RESTATEMENT (SECOND) OF TORTS §§ 3024, 320, 435, 449 (1965).

92. See supra note 85.

93. Jury sympathy inevitably rests with crime victims. Commercial enterprises are likely to be
viewed as deep-pocket, perhaps even insured, defendants. Jurors will also have difficulty imagining
themselves in defendants’ shoes. With the benefit of hindsight, they may hold enterprises responsible
for failing to take crime-preventive measures which did not in fact appear reasonably necessary at the
time of the crime. Under process reasoning, society may thus prefer to leave safety and security deci-
sions for control through direct regulation or the exercise of discretion by an appropriate “enterprise
manager,” rather than to haphazard adjudication by jury fiat. See Henderson, supra note 89, at 847;
Henderson, supra note 81, at 478-79.

94. See, e.g., Altepeter v. Virgil State Bank, 345 Tl App. 585, 602-03, 104 N.E.2d 334, 342
(1952); Goldberg v. Housin