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I. INTRODUCTION 

In the last two decades, copyright has become one of the most contentious 

legal issues. Broadcasting, cable television, music, film and book 
publishing, and computers are increasingly becoming areas of vigorous 
policy debate. In particular, two major changes have occurred in 
copyright technology. Firstly, the profits to be derived from at least 
some copyright works have become very great: in consequence, there has 
been a greater tendency to copy without permission and, in turn, strong 
pressures have arisen to more effectively protect the interests of 
copyright holders. Secondly, the international dimension of both 
copyright abuse and protection has become greater. This is partly 
because of the general factors affecting much else in society - rapidity 
of communications, greater ease of movement; it is also because many of 
the new ways in which copyright material may be created have immediate 
international applicability.[2] A computer software program may be 
used as effectively in Paris as in Wellington. 

In the 18th Century, when the first English Copyright Statute was passed, 

the literary community was only concerned with the printed word. The 
Statute of Anne 1709 went no further than provide protection for books. 

The 20th Century however has seen increasing technological change. First 
came the development of photography, then films, then radio and 

television broadcasting, and all of these required both national and 
international protection. , Today there are numerous technological 

developments - satellite broadcasting, cable distribution systems, audio 
and v idea recording, reprography in all its forms, and computers - and 
t he skills to link all these new manifestations of technology into vast 
multi-facility networks. 

Writers are now referring to either the Second Information Age or what is 
called "second order technology". Copyright doctrine has now been 

confronted with the influence of second order technology, which are: 

"l'ew methods for reproducing and disseminating copyrighted 
works. Rather than merely enlarge the uni verse of 
copyrightable works, science is inventing, and the market 
system is distributing, new devices for recordation, 
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information transmission, and reprography (instantaneous 
reproduction of audio and visual material). This technology 
has greatly undermined the ability of copyright owners to 
control the distribution of their works; publishing has 
become easy, inexpensive, and anonymous. Strains in the 
application of copyright law are inevitable, for despite its 
technologically nurtured evolution, copyright still 
presupposes the existence of a well defined, discrete 
universe of publishers."[3] 

The writer concluded that the .~ge of Gutenberg is in its twilight, and 
that the law must be prepared to respond in order to ensure both the 
continued creation of intellectual and cultural works and the availabi-
lity of such works to the public.[4] 

Where such technological change occurs, the law at the international and 
domestic level inevitably follows slowly after. When looking at home 
taping, Mihaly Fiscor of the Hungarian Bureau for the Protection of Human 
Rights made the following remarks: 

"Quantitative changes developed into qualitative ones. 
The fundamental law of dialectics should be borne in 
mind when thinking about the affects of the technolo-
gical revolution on copyright. The stages of 
development are fairly similar in many cases: 

a new way of using works emerges. 

there is neither a speci fie provision in the 
legislation nor a precedent in jurisprudence 
for this use (simply because it is a new one). 

if users (as well as the producers of the 
means necessary for such use) can find the 
slightest possible chance of interpreting the 
lack of a clear cut answer in copyright law 
in a way that makes free use possible, they 
base their practice on that. 

the possibility of a new use is more and more 
widely exploited. That boom is promoted also 
by the fact that the use is thought to be 
free. 

the fight begins for authors' rights and 
interests."[5] 
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This trend can be seen in the pr incpal problem areas in the law of 
intellectual property today. The major challenges to the existing 
copyright system are: 

(a) Reprography 

Reprography simply means the production of copies of original 
materials. Whereas in earlier times this was virtually impossible, 
and accordingly was never really in issue, today in the Age of Wang 
and Xerox, reprography has become very much easier. It is 
particularly common in the case of both tapes and videos. The 
Courts of all countries have been faced with the problem of piracy, 
and the problem has become extremely serious in recent years. For 
example, the report of a taping survey carried out during January 
1982 in Australia on behalf of the Australian Record Industry 
Association concluded from a sample designed to represent 74% of 
the Australian population, that during a period of 12 months an 
equivalent of 55 .1 million LP' s were taped either from records, 
pre-recorded tapes or from radio and television. At an average 
retail price of AUS$8. 00 per LP this represents AUS$440. 8 million 
per year. [6] Some countries are doing nothing to counter this 
challenge. Singapore, for example, is regarded as the World's more 
prolific producer of pirated audio cassettes. Indeed the Singapore 
market is nearly 100% pirated and exports of pirated products are 
estimated to be in excess of 100,000,000 cassettes per annum.[7] 

Film piracy also is becoming a very serious problem. No sooner is 
a film produced than a pirated copy appears on the other side of 
the world. Return of the Jedi (Part 3 of the Star Wars Trilogy) is 
a good example. In the United States in 1983 it was the mov ie 
sensation of the summer. Its first week gross was a record $45. 3 
million. However shortly after the launch of the film, a single 35 
mm print in Columbia, South Carolina disappeared for 24 hours. 
Very soon pirated copies of this film were available world-
wide.[8] 
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The pirating of books is also becoming an extremely profitable 
venture. Publishers are complaining of losing more than $1 billion 
a year from pirate printers. The main centres of book piracy are 
Peru, the Dominican Republic, Syria, Lebanon, Pakistan and Taiwan 
with India, Malaysia, Singapore and South Korea close behind. [9] 
Many of these countries have no domestic copyright law and 
accordingly unauthorised publishing is not, strictly piracy until 
the books are exported. While India and Pakistan, among others, 
have copyright laws and have signed international agreements, they 
do not enforce them. The Malaysian Ministry of Education, for 
instance, recently refused to outlaw pirate books in schools, 
calling the pirates "benefactors of humanity".[10] And while 
piracy is rampant in Third World developing nations, .it is not 
limited to those lands. Academic pirates in Holland and West 
Germany, for example, are posing a problem to publishers. A 
thirteen volume economics text which was pirated in West Germany 
made more than $330,000 profit.[11] 

Home Taping 

This is another major issue in the copyright world, and one which 
has given rise to much litigation, especially in the United 
States. With home taping, a phonogram or videogram is either 
borrowed from a library, or a colleague, or, in some cases, from a 
shop, and then recorded onto a blank tape. Home taping differs 
from reprogaphy, in that it does not necessarily contain the 
commercial element that exists with a pirate who reproduces and 
sells to the public infringing records and cassettes without 
authorisation. Private copying is normally without any concept of 
commercialism. It constitutes the non-commercial copying of 
phonograms and videos for personal use. It is now a very serious 
problem. Until recently it was over-shadowed by commercial piracy, 
al though recent decisions in the United States have brought it to 
the forefront of the copyright challenges.[12] 
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The major problem with home taping which is facing the interna-
tional and national communities is the need to persuade members of 
the public that home taping is theft. To date, such efforts have 
been unsuccessful. 

Recording of Live Performances 

In recent years the illicit recording of concerts and other live 
performances has increased. 
"bootlegging".[13] Copies 

The term given to such activities is 
of the tapes are then offered for 

sale. As with piracy, this activity results in massive losses for 
either performers or those who have the right of taping. It would 
appear that in New Zealand there is nothing that can be done about 
bootlegging, as the Copyright Act 1962 does not cover the point. 
In the United Kingdom, as a result of an adverse decision by the 
Court of Appeal in RCA. v. Pollard,[14] Parliament promptly 
extended the English Copyright Act to cover such activities. Lntil 
New Zealand does the same, the decisions in Lonhro v. Shell 
Petroleum[15] and RCA v. Pollard[l6] would appear to prevent 
protection in New Zealand. 

Computers 

This paper is primarily concerned with the issue of the protection 
of computer software, and the response of the international 
community to this need. In particular reference will be made to: 

(i) The Structure of the Two Copyright Conventions and 
Specialised Agencies of the United Nations t hat have 
an Interest in and a Responsibility for the Protection 
of Intellectual Property 

The two specialised agencies are the War ld Intellec-
tual Property Organisation (WIPO) which was estab-
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lished soon after the Stockholm Revision of the Berne 
Convention in 1967, and the United Nations Educa-
tional, Scientific and Cultural Organisation 
(UNESCO). Because of its primacy in the intellectual 
property field, particular reference will be made to 
the constitution of WIPO. The ratification by New 
Zealand of the treaty establishing WIPO will also be 
examined. 

(ii) Computer Software, its Nature and the Extent of the 
Problem of Computer Software Piracy 

The paper will look at software, its importance in 
industry, the widespread copying of it, the desira-
bility of the protection of computer software, and the 
best method of protection. These are questions that 
have caused much discussion at the national and 
international level, 
apparent that the 

and while it is becoming 
copyright system is the 

more 
more 

favoured form of protection, there are strong 
arguments in favour of a patent type system or even a 
completely new method of legal protection. 

(iii) The Berne Convention, the Universal Copyright 
Convention and Computer Software 

The Berne Convention for the Protection of Literary 
and Artistic Works was established in 1886 and is 
administered by WIPO. The Universal Copyright 
Convention is a product of the post Second World War 
years and is administered by UNESCO. Consideration 
will be given to the adequacy of protection of compu-
ter software under the Rome Act 1928 of tne Berne 
Convention and the 1952 text of the Universal Copy-
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right Convention. Any discussion on the protection of 
computer software involves looking at the definition 
of the term, a consideration of what formalities 
should be required before protection is granted, the 
length of protection af{orded protected works, and the 
right of reproduction, adaptation and translation. In 
this section both the Berne Convention and the 
Universal Copyright Convention are considered in the 
form as ratified by New Zealand. Unlike Australia, 
New Zealand has not ratified the Berne Convention and 
the lhiversal Copyright Convention in the form as 
revised in Paris in 1971. The latest Berne Convention 
ratified by New Zealand is the Rome Act of 1928, while 
the latest text of the Universal Copyright Convention 
by which New Zealand is bound is the 1952 text. 

(iv) The Work Done by WIPO and UNESCO Since 1971 on the 
Protection of Computer Software 

Very few people have expressed doubts about the need 
for protection. The principal questions have involved 
the means by which such protection may best be given. 
WIPO has played a major part in this debate, both in 
proposing model national laws and a draft interna-
tional treaty, and in providing a forum for a general 
discussion on the nature of the problems. In this 
context, the effectiveness of WIPO as a specialised 
agency of the United Nations will be considered. 
There have been some complaints that WIPO moves too 
slowly in devising answers to some important questions 
in the intellectual property field. Some commentators 
have suggested that firm recommendations should have 
been made by now for either an amendment to the Berne 
Convention, or for a specialist treaty. Throughout 
this discussion, the method by which WIPO consults 
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member states will be considered, and particular 
reference will be made to Australia. 

Protection of Computer Software in Australia 

Following the decision of Beaumont J. in Apple 
Computer Inc. v. Computer Edge Pty. Limited[l7] in 
late 1983, the protection of computer software has 
been a live issue in Australia. In the past few 
months there have been numerous very interesting 
developments which are worthy of consideration because 
they illustrate the importance of computer software in 
a developing society, the influences of international 
law and practice on domestic law, and particularly 
domestic law reform, and provide a very good guide to 
f\ew Zealand which will be presented with the same 
problems as those faced in Australia in the not too 
distant future. The Minister of Justice confirmed 
this in a speech to the Copyright Association on 
Friday, 21 September 1984. The Australian example 
shows the close interaction between WIPO and UNESCO 
and national governments. 
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II. THE ROLE OF WIPO AND UNESCO IN THE PROTECTION OF INTELLECTUAL = 
PROPERTY 

A. INTRODUCTION 

This Olapter examines the structure of the two copyright conven-
tions and the operation of the two specialised agencies of the 
lhited Nations which administer them. Particular reference is made 
to WIPO, as that body has special responsibilities in the field of 
intellectual property. UNESCO has a far wider range of responsibi-
lities than intellectual property protection, but nonetheless 
considers that it too has a role to play in the development of that 
field of law. For this reason WIPO has not taken over the 
administration. of the Universal Copyright Convention. 

B. DEVELOPMENT OF WIPO 

The two major conventions administered by WIPO are the Paris 
Convention for the Protection of Industrial Property and the Berne 
Convention for the Protection of Literary and Artistic Works. 

The Paris Convention was concluded in Paris on 20 March 1883, and 
was revised at Brussels in 1900, at Washington in 1911, at The 
Hague in 1925, at London on 2 June 1934, at Lisbon on 31 October 
1958 and lastly at Stockholm on 14 July 1967. A further revision 
is currently under discussion.[18] 

In this paper special attention will be paid to the Berne 
Convention. Before the development of the first treaties over a 
century ago, there was no customary international law of copy-
right. [19] The precursors of the first multi-lateral copyright 
treaty were a series of bilateral treaties applying only to the 
contracting parties.[20] The major problem with these treaties 
was that rather than providing an impetus for the harmonisation of 
law, they produced what Stephen Stewart Q. C. has called "a mosaic 
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of differing relationships"[21] which led away from harmony 
rather than towards it. The failure of the bilateral treaty 
resulted in the development of the multi-national treaties, the 
first and most famous of which is the Berne Convention. The 
preparatory work for this Convention was done at the 1882 Rome 
Congress of the International Literary and Artistic Association 
(ALAI).[22] The proposal for an international convention was 
adopted by a preparatory congress held some years later, again in 
Rome, which produced a short preliminary draft convention. Finally 
the Swiss Federal Council, after the drafting of the preparatory 
Acts, convened iQ Berne the Diplomatic 
September 1886, ended its work with 
countries, of the Berne Convention.[23] 

Conference which, on 9 
the signature, by ten 

In accordance with the then relationship between Great Britain and 
New Zealand, this country was automatically bound by its provi-
sions. (New Zealand was also bound by subsequent revisions to the 
Berne Convention - the additional Act of Paris in 1896, the Berlin 
Revision in 1908, and the Berne Additional Protocol of 1914). This 
extension to New Zealand was as a result of the use by Great 
Britain of what was called "the colonial clause" in the original 
Convention.[24] By this clause, the effect of the Convention 
went far beyond the metropolitan territories of the contracting 
states, most of which were in Western Europe. 

The structure of the Berne Convention is very important. Article 
One provides that members of the Berne Convention are to constitute 
a Union. This was to give effect to the hope of the founding 
members that the Convention would have a premanent character. The 
existence of a Union has several important implications. Firstly, 
the Union was universal from its inception, i.e. open to all 
countries. Secondly, once fornred, the Union of Member States has 
an independent existence in that some countries may leave, while 
some others may join. The Union continues. Thirdly, the Conven-
tion is capable of periodic rev is ion as a result of political and 
economic developments (one of which will be examined later). 
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Fourthly, the Lflion system enables member countries to define their 
copyright relations although their membership is at different 
levels of the Convention. Thus, a country joining the Convention 
can have international copyright relations with those countries 
which have ratified the Paris Act 1971 (e.g. France) and at the 
same time with countries which have only ratified the Rome Act 1928 
(e.g. New Zealand).[25] 

Reference has already been made to periodic revision of the Berne 
Convention. An example of this is the very important Rome Act of 
1928. This revision is interesting in that a New Zealand King's 
Counsel, Mr S.G. Raymond of Timaru, attended on behalf of this 
country and played a notable part in the deliberations. [26] On 
26 April 1928, shortly before the Rome Conference, New Zealand 
became a member of the Union in its own right, and from that time 
was entitled to be heard at any conference of the Lflion and cast 
its vote accordingly. Canada and Australia also joined at this 
time. In his report to the New Zealand Government, Mr Raymond 
referred to the advantages of the change of status: 

"l. The interests of New Zealand do not in all 
respects conincide with those of Britain, in 
whose wake it had followed. This was evident at 
one of the most critical and active controversies 
at Rome. 

2. The cultural achievements of radiophony have 
already been so great, while its potentialities 
are so enormous, that a remote country such as 
New Zealand must, if it is to keep its place in 
the march of civilisation, be vigilant in 
keeping, so far as it can, the great discoveries 
of the radiophonic field free from domination by 
commercial and financial combines and associ-
ations. 

3. A third reason arises out of the constitution of 
the Union. A decision of the Union and 
Conference must be unanimous. This applies as 
well to the alteration of an existing article in 
the Convention as to the adoption of a new one. 
The experience of the New Zealand delegation at 
the Conference of Rome in 1928 is that while, on 
the one hand, an interest (be it literary, 
artistic, industrial or financial) is virtually 
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unassailable o·nce it is protected by an article 
of the Convention; on the other hand, a proposal 
for the bettering of the Convention, be the 
proposal ever so meritorious, has no chance of 
adoption if it conflicts with one of these 
interests. One adverse vote is enough and an 
adverse vote is not difficult to find for 
invariably the views of some country or another 
are found to co-incide - quite honestly, of 
course - with the interests adversely affected by 
the proposal. "[27] 

Mr Raymond also made reference to the accessions of the other 
Dominions and the result of their entry: 

"The entry of the Union by Canada, Australia and New 
Zealand introduced an entirely new element - an element 
putting forward views considered as little short or 
revolutionary by some of the older members of the 
Union. Not that the Dominions were of great importance 
from the population stand-point. In that respect, 
al though rapidly increasing, they are, and must for a 
long time remain, insignificant compared with the other 
densely peopled countries. The importance of their 
entry lies in the fact that at the Rome Conference the 
interests of the public - that great body of purchasers 
and consumers of copyright wares - were vigorously 
voiced by the Dominions for the first time in the 
history of international copyright conferences."[28] 

The Rome Act 1928 was in effect a consolidation and development of 
the rights granted by the Convention. It was the first conference 
to deal with the development of the mass media. Provision was made 
for the exclusive right of broadcasting, which was limited by the 
rights of states to introduce compulsory licensing systems. [29] 
Most authors of texts or articles on the International Copyright 
Conventions write of the development after the Second World War of 
an i ncreasing awareness of the rights and needs of Third World 
nations.[30] f-bwever the sentiments expressed by Mr Raymond 
K.C., coming twenty years before the Brussels Conference on 1948, 
may be seen as the first indication of a movement away from a 
convention based on the principles and aspirations of Western 
European copy=ight-producing nations. Mr Raymond saw the influence 
of the Dominions as providing a check to the movement towards 
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uniformity at the Rome Conference, particularly in the debate on 
radiophony. He said that Canada, Australia and New Zealand, 
"unfettered by the over-emphasised traditional respect for 
copyright-holders' rights, and unhampered by capitalistic 
interests, so powerful in the Councils of the Old World Coun-
tries", [31] succeeded in asserting the principle of home rule in 
radiophonic control. Such powerful language and independence of 
thought in a New Zealand representative at this stage of our 
nation's development is very surprising. 

New Zealand was represented at the Brussels Revision of 1948, by 
Sir Harold Saunders, the Controller of Patents in England. [32] 
Since that conference, New Zealand representation at meetings of 
the Berne Union has been non-existent. 

The Brussels Act has been said to mark the end of a period. [33] 
By this time, the structure of the Convention had been settled, a 
substantial number of states had by then joined the Union and 
membership extended to most parts of the world. It was at this 
time also that questions arose about how the Convention was to 
respond to new technologies, and to the relationship between the 
Berne Convention and the United States of America. Third War ld 
countries were also beginning to press for a simple convention with 
a lower standard of protection. 

Article 2(2) establishes another important foundation of the Berne 
Convention. It provides that authors who are citizens of a lhion 
country shall enjoy in another Union country "the rights which the 
prospective laws ... grant natives. "[34] The alternative to this 
principle is to provide that the law of the country where the work 
is first published is to apply in the country where republication 
may subsequently occur (lex originis). This involves a Court of 
the land where republication takes place in the usual jurisdic-
tional and choice of law tests, which is unsatisfactory as it means 
that a work in the country of republication could receive a far 
lower level of protection than a work first published in that 
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country, and thus subject to that country's legal protection. With 
"national treatment" the courts of the State where the act giving 
rise to the litigation occurs, apply their own law.[36] 

In the context of "national treatment", two further comments should 
be made. The first concerns the provision of certain minimum 
rights which may be claimed in all Convention countries regardless 
of national legislation. If this were not the case, an imbalance 
of protection would be created. The second important gloss to the 
principle of "national treatment" is the requirement of "recipro-
city11. Thus the Paris Act of 1971 provides for protection of the 
work for fifty years after the death of the author, although some 
members may provide for a longer period, e.g. West Germany with 
seventy years. West Germany must provide at least fifty years 
protection to the works of New Zealand authors, but need not apply 
full national treatment of seventy years unless New Zealand has a 
similar provision in its domestic legislation (which it hasn't). 

The other important structural feature of the Berne Convention is 
its lack of any requirement on formalities. [37] Al though there 
may be formalities in the country of origin of the work, they may 
not be subjected to any other formalities which may be required in 
the country where protection is claimed. It is sufficient that 
their name be indicated on the work in the accustomed matter. 

The administrative structure of both the Paris and Berne Unions 
continued unchanged until the 1967 Stockholm Conference of the 
Berne Union. [38] This conference was called for various reasons, 
but the establishment of the World Intellectual Property Organisa-
tion is regarded as its lasting achievement. 

The Stockholm Conference in 1967 was divided into several 
committees, the work of Main Committee No. 5 being to examine the 
report for the establishment of the World Intellectual Property 
Organisation. The background to the establishment of the World 
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Intellectual Property Organisation is summarised in the following 
paragraphs of the report of Main Committee _Five: 

"(1) When the Ulions of Paris and Berne were set up in 
1883 and 1886, they were provided with Secretariats 
whose functions, however, were limited: all that was 
involved was gathering information, carrying out 
studies in the field of intellectual property, making 
results of this work available to the members of the 
Unions, and preparing rev1s1on conferences. In 
accordance with the practice of that time, a 
government, in this case the Government of the Swiss 
Confederation, assumed the duties of administering 
the Conventions. Further, the Secretariats were 
placed under its authority, and it was entrusted with 
regulating their organisation and supervising their 
operations. The Swiss Government, wishing to make 
the administrative services of the Unions function as 
efficiently and economically as possible, later 
combined the two Secretariats, which thereafter 
became the United International Bureau for the 
Protection of Industrial, Literary and Artistic 
Property (BIRPI), under the responsibility of one 
Director. That situation has continued until the 
present. 

(2) After World War II, the member States of the Unions 
felt the legitimate desire to exercise a greater 
degree of influence on the development of the Unions 
and on the functioning of BIRPI. They, therefore, 
established advisory bodies, and particularly the 
Permanent Bureau of the Paris Union and the Permanent 
Committee of the Berne Union, which have met jointly 
since 1967 as the "Inter-Union Co-Ordination 
Committee". 

(3) It was this Co-Ordination Commit tee that recommended 
in 1962 that a study be carried out with a view to 
reforming the Unions and BIRPI and adapting them to 
the system of present day inter-governmental 
organisations. 

(4) The general features of the proposed reform are as 
follows: 

(i) The Unions retain their complete 
independence in their own tasks; between 
revision conferences each Union is 
placed under the exclusive authority of 
the assembly of the member States of 
that Union. 
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(ii) A new organisation~ the World Intellec-
tual Property Organisation (WIPO) is set 
up alongside the Ulion; all State 
members of a Union, and States that 
satisfy certain conditions indicated in 
the Convention, may become members of 
the Organisation. The Organisation is 
entrusted essentially with the 
co-ordination of the administrative 
activities of the Unions and the 
promotion of the protection of 
intellectual property throughout the 
World. 

(iii) The Secretariat of the Unions and of the 
Organisation is provided by a joint 
body, the International Bureau of 
Intellectual Property, which is a 
continuation of BIRPI. "[39] 

Tne principal changes therefore were the creation of a separate 
assembly for each Union, consisting of its member States; the 
transfer of the supervision of the International Bureau from the 
Government of Switzerland to the Assemblies of the Unions, together 
with certain financial changes both in terms of the budget of the 
International Bureau and financial contributions. The main 
structural change proposed was the establishment of a new 
organisation which would: 

"... be a framework for administrative co-ordination 
among the various Unions since they are served by the 
same International Bureau; and be a world wide forum 
for promulgating the principles of intellectual 
property mainly for the benefit of developing 
countries."[40] 

The new organisation was intended to be the focal point of all new 
world-wide efforts for maintaining, improving, and adapting the 
rules of international protection in the field of industrial 
property and copyright. This was regarded as essential if nations 
wished to ensure the safeguarding of protection to a specialised 
organisation which would devote all its attention to it. 
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Consideration is now given to the Convention establishing the World 
Intellectual Property Organisation: 

(a) Name 

Article l provides for the establishment of the World Intellectual 
Property Organisation. In Main Committee Five, there was some 
discussion as to whether the Organisation should be called 
"International" or "World". There was a preference for the latter 
term, particularly because it was considered that the new 
Organisation had a universal calling, and the Unions of Paris and 
Berne already comprised the majority of the countries of the World 
and extended over five continents.[41] 

(b) Definitions 

Article 2 contains a series of definitions. Particular reference 
is ,nade to the definition of intellectual property. [42] The 
broadest possible definition is given. It contains a non-exhaus-
ti ve list of the most important items to which the rights may 
relate, although it excludes scientific discoveries, including 
medical discoveries. There is no uniformity of protection for 
those discoveries in national legislation. 

(c) Objectives 

Article 3 is very important, as it sets out the objectives of 
WIPO. The first objective is: 

"To promote the protection of intellectual property 
thoughout the War ld through co-operation among states 
and, where appropriate, in collaboration with any other 
international organisation." 
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This objective encourages WIPO to work in conjunction with other 
international organisations, for the protection of intellectual 
property. Principally, this relates to agreements with the other 
organ of the United Nations charged with the protection of 
intellectual property, namely UNESCO. Particular reference will be 
made to an agreement between UNESCO and WIPO whereby in numerous 
fields, the two organisations work together to solve the problems 
confronting the international community. 

The second objective is: 

"To ensure administrative co-operation among the 
Unions." 

By this objective the World Intellectual Property Organisation 
continues the administrative work of BI RPI, without in any way 
affecting the independence of both the Paris and Berne Unions from 
one another.[43] 

(d) Functions 

Article 4 lists the functions of WIPO to enable it to carry out its 
objectives. The first function is to promote the development of 
measures designed to facilitate the efficient protection of 
intellectual property throught the world and to harmonise national 
legislation in this field. 

The "internationalisation" of intellectual property has already 
been referred to.[44] Computer software piracy is the same 
problem in France as in New Zealand. The difference is only one of 
degree. The harmonisation of national laws would therefore appear 
to be a necessity. It is promoted by experts other than those in 
WIPO (for example, Mr Denis De Freitas of the Commonwealth 
Secretariat, particularly on procedural protection).[45] 
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The second function of WIPO is to perform the administrative tasks 
of the Par is and Berne Unions, and the other special unions ( for 
example, the Convention for the Protection of Producers of 
Phonograms Against Unauthorised Duplication of their Phonograms of 
29 October 1971(46] and the Patent Co-operation Treaty).(47] 
This function provides a link with the second object of WIPO, that 
is, to provide administrative support for unions, though ensuring 
that their independence is maintained. 

Thirdly, WIPO may agree to assume or participate in, the adminis-
tration of any other international agreement designed to promote 
the protection of intellectual property. An example of administra-
tive participation is provided by the Rome Convention for the 
Protection of Performers, Producers of Phonograms and Boardcasting 
Organisations of 1961, often referred to as The Neighbouring Rights 
Convention. [48] ( The term "neighbouring rights" is defined by 
S.M. Stewart Q.C. in the narrow sense as covering only the rights 
of performers, producers of phonograms and broadcasting organisa-
tions. In the wider sense it may also cover rights similar to 
copyright, such as the rights of film producers in certain 
countries of the rights in first editions in books. These other 
rights are often referred to as "related rights").[49] This 
Convention is administered jointly by the International Bureau of 
WIPO, the International Labour Organisation (ILO) and UNESCO. Tnis 
is because each of those three organisations has an interest in the 
protection of neighbouring rights.[50] 

The fourth function of WIPO is to encourage the conclusion of 
international agreements designed to promote the protection of 
intellectual property. WIPO is also to offer co-operation to 
states requesting legal/technical assistance in the field of 
intellectual property. This is a very important function. 
Emerging Third World Nations, having a need for technological 
advancement, of necessity require national laws protecting 
intellectual property. WIPO, in conjunction with UNESCO, has done 
much work in this field, and in 1976 proposed a set of model laws 
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for developing countries known as the Tunis Set of Model 
Laws. [ 51] In these model laws both traditions of copyright law 
are catered for. Their phrasing is compatible with both the Berne 
Convention and the U. C. C. and the laws were acceptable to both the 
Anglo Saxon and Continental traditions. The report of Main 
Committee Five at Stockholm also suggested that such legal/techni-
cal assistance might also consist in WIPO's conducting seminars and 
training courses and the supply of experts.[52] The advisory 
function of WIPO was referred to by the Permanent Representative of 
New Zealand at the Office of the United Nations in Geneva in a 
memorandum to the Secretary of Foreign Affairs dated 11 · Cecember 
1980 on the desirability of New Zealand membership of WIPO. He saw 
considerable value not only to Third World nations from such 
assistance but also New Zealand. 

"[WIPO] is building up its technical assistance 
activity (about one-third of its budget is devoted to 
this purpose) and countries like Canada and Australia 
perceive advantage in participating in such activity. 
Assistance is offered under a WIPO umbrella, with the 
development of patent offices, and the training of 
patents officials, in and from developing countries. 
Australia has used this avenue in particular to develop 
contacts in ASEAN. Quite apart from the potential 
bilateral benefits, such donors see in this too a means 
of deflecting, or at least containing, some of the more 
"political" North/South pressures in the transfer of 
technology issue."[53] 

A further function is the assembling and disseminating of 
information concerning the protection of intellectual property, the 
carrying out and promoting of studies in the field, and the 
publishing of the results of such study. Every month, WIPO 
publishes "Copyright" which provides information to all member 
states of the work done by the international community and states 
in intellectual property. It also contains articles by various 
specialist commentators, and proposals for the amendment of 
national laws which may be useful to law reformers of member 
countries. A similar publication called "Industrial Property" is 
published by WIPO on matters pertaining to that area.[54] 
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Another major function of WIPO is to maintain services facilitating 
the international protection of intellectual property and, where 
appropriate, provide for registration in this field and the 
publication of data concerning the registration. The Patent 
Co-operation Treaty of 1970 provides a good illustration of this 
function. One of its objects is to "simplify and render more 
economical the obtaining of protection for inventions where 
protection is sought in several countries". [55] The States party 
to this Treaty constitute a Lnion for co-operation in the filing, 
searching, and examination, of applications for the protection of 
inventions, and for rendering special technical services. WIPO 
provides the administrative support for this Union. Under the 
Patent Co-Operation Treaty a patent may be simultaneously 
registered in all member countries, thus removing the need for time 
consuming separate registrations required for each country. 1'-ew 
Zealand has not yet ratified this Treaty, and the Commissioner of 
Patents had considerable reservations about joining the P. C. T. in 
1981, although he did acknowledge that at some stage in the future 
1'-ew Zealand would need to Join P.C. T.[56] The Treaty was 
ratified by the United Kingdom on 24 October 1977, and Part II of 
the Patents Act 1977 (UK) enacts provisions which meet the Lnited 
Kingdom's obligations under that Treaty. 

Finally, there is the general function empowering WIPO to take all 
other appropriate action to carry out the obligations of the 
Organisation. 

The administrative and consultative functions of WIPO will be 
illustrated later when the recent initiatives in the computer 
software field are examined. Particular reference will be made to 
the Australian situation, and consultations between WIPO and the 
Australian Government, and between the Australian Government and 
interested parties, on specific measures for the protection of 
computer software. 
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The Organs of WIPO 

Structural reforms introduced by the Treaty establishing WIPO are 
significant. The preliminary report on the new organisation said 
that it would serve two purposes: 

(i) 

"One of them is to constitute the framework of a 
co-ordinated administration for the various Unions; 
the other is to constitute a framework for the general 
promotion of the protection of intellectual property 
throughout the World, even in countries which are not 
yet members of the Paris or Berne Unions."[57] 

General Assembly: 

Article 6 establishes the General Assembly, which is 
the supreme organ of the Organisation. It has 
numerous functions, one of which is to appoint the 
Director-General of WIPO upon the nomination by the 
Co-ordination Committee. The General Assembly 
reviews and approves the reports and activities of 
the Co-ordination Committee, as well as of the 
reports of the Director-General concerning the 
Organisation. It is also the task of the General 
Assembly to agree to the administration of interna-
tional agreements and to approve the measures taken 
to that end by the Director-General. The General 
Assembly consists of the States, members of any 
Union, which belong to the Organisation. Each State 
has one vote, irrespective of the number of Unions to 
which it belongs. The General Assembly must admit to 
its meetings, as observers, States members of the 
Organisation which are not members of any of the 
Unions. 
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(ii) The Conference: 

The second organ of the Organisation is the 
Conference, which is established by Article 7. The 
Conference consists of all States members of the 
Convention . It exercises the functions allocated to 
it by the Convention. The Committee saw several 
functions for the Conference.[58] Firstly, it was 
to constitute a forum for an exchange of views in the 
field of intellectual property between all members of 
the Organisation, whether or not they belong to any 
particular Lnion. It was proposed that the 
Conference would be a forum in which States which 
were not members of the Unions could examine the 
desirability of their adherence to such Unions. It 
was expected that the contacts which States outside 
the Unions had with the International Bureau and with 
States members of the Unions would sooner or later 
convince them that, by becoming members of the 
Unions, they could promote their own development. 

It was also anticipated that the Conference would be 
the supreme organ for all legal-technical assistance 
matters. A triennial program of assistance to 
developing countries was therefore to be estab-
lished. This is of some importance. The proposals 
for the Treaty indicated that such a function would 
require the Conference to ascertain the needs of 
developing countries in the field of intellectual 
property, and that assistance would take the form of 
fellowships, seminars, expert missions and advice in 
the framing of intellectual property laws and the 
establishment of industrial property offices.[59] 

The WIPO Convention, by the inclusion of specific 
references to the needs of developing countries, 
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shows the extent to which the international community 
had noted the needs of Third World countries. At its 
formation Berne was principally a Western European 
Convention. It was only after the Second World War 
that the needs of Third World Nations were recog-
nised. WIPO is directly concerned with giving 
assistance to those nations. It is only the new 
structure that can ensure that these countries 
receive the assistance they need. This is recognised 
by Andre Kerever, a member of the Commission de la 
Propriete Intellectuelle (France) who saw a risk 
under the old system of the Berne Convention drawing 
into its Western European nucleus.[60] 

The third function of the Conference is to establish 
a budget every three years. The budget is used to 
finance the program of legal-technical assistance and 
to cover other expenses. The Conference is also 
competent to adopt amendments to the Convention. 
Finally, like the General Assembly, it is to 
determine which states or organisations will be 
admitted to its meetings as observers. 

(iii) Co-Ordination Committee: 

The third of the organs of WIPO is the Co-ordination 
Committee established by Article 8, which is both an 
advisory organ on questions of general interest and 
the executive organ of the General Assembly and the 
Conference. It has several functions, the first of 
which is to give advice to the various organs and the 
organisation on matters of common interest to two or 
more of the Unions or to one or more of the Unions 
and the organisation, in particular on the budget of 
expenses common to the Unions. It also prepares a 
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draft agenda of the Assembly and the Conference, and 
a draft program and three yearly budget of the 
Conference. It is responsible for the approval of 
the annual budget and program on the basis of the 
triennial programs and budgets drawn up by the 
General Assembly and Conference. The outline of 
proposals on structural reform culminating in WIPO 
saw the Co-ordination Committee as working with the 
General Assembly in being the organ for administra-
tive co-ordination among the Unions.[61] 

(iv) International Bureau: 

Article 9 establishes the International Bureau of 
intellectual property which is to be the secretariat 
of WIPO. It is a simple continuation of BIRPI, even 
in its designation, which remains the International 
Bureau. The establishment of the Bureau of the Paris 
Union and and Berne Lhion in 1893 has already been 
commented on. [62] Until WIPO however the uni fica-
ticin had no legal basis in the treaties. The WIPO 
treaty gave to the Bureau a legal basis which was 
comparable to that of other inter-governmental 
agencies, and which gave it a legal capacity indis-
pensable in its dealings with the United Nations and 
other international organisations. The International 
Bureau is directed by the Director-General, who is 
the chief executive of the organisation. It is not 
necessary for the Director-General to be a national 
of a State member of one or more of the Unions or 
member of the organisation. 

New Zealand's representative at Geneva, in his report 
to the government (referred to above), commented on 
the pivotal role of WIPO as an umbrella organisation 
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for patents and copyrights. 1-e referred to the 
·~easonably dynamic Secretariat" which he saw leading 
the agency into a wider and useful role as a clearing 
house for co-ordinated information on new technolo-
gical and related developments.[63] 

The Convention establishing WIPO may appear to have 
created an overly bureaucratic structure. The report 
of Main Committee Five acknowledged the development 
of many organs, but stressed that this reflected a 
legitimate desire to safeguard the independence of 
each Union. l'bnetheless each organ has a clearly 
delimited field of responsibility and competence. 
The preliminary report considered that the organisa-
tion or its organs would not affect the independence 
of the Unions. 

"The General Assembly's role would be 
mainly advisory and limited to matters of 
co-ordination. Revisions of the texts of 
the Convention of each Union would be 
prepared by the interested Union itself 
and decided by the separate revision 
conference of that Union. Development of 
the Unions, by means other than the 
rev1s1ons, would be a matter for the 
Unions themselves. In none of these 
respects could the proposed new organisa-
tion play any role. l'br is there any 
danger that the organisation could, in the 
future, trespass on the jurisdiction of 
the Unions since any amendments to the 
Convention establishing the new organisa-
tion would have to be first and separately 
adopted by both the assembly of the Paris 
Union and the Berne Union."[64] 

(f) Other Administrative Provisions 

Other articles in the Convention are the standard ones for interna-
tional bodies and cover such matters as headquarters[65], 



finances[66], 
ship. [68] 

privileges 

C. INVOLVEMENT OF UNESCO 

- 27 -

and immunities[67] and member-

UNESCO' s involvement in this field stems from its administrative 
supervision of the Universal Copyright Convention. By the end of 
the nineteenth century the Berne and Paris Unions were well 
established, and provided an effective framework for the protection 
of the categories of intellectual and industrial property existing 
at that time. The Berne Lhion Convention was the first multi-
lateral copywright agreement. It was followed by several 
Pan-American Conventions - the Montevideo Convention of 1889, the 
Mexico City Convention of 1902, the Rio de Janerio Convention of 
1906, the Buenos Aires Convention of 1910, the Caracas Agreement of 
1911, the Havana Convention of 1928, and the Washington Convention 
of 1946. 

Before World War Two, some states were members of the Berne 
Convention, others were party to one or other of the Pan-American 
Conventions, while others had not yet acceded to any international 
instrument for the protection of copyright. Attempts were made in 
the late 1920's to unify international copyright when the Assembly 
of the League of Nations invited the League's Council to engage in 
consultations and make studies that would promote the international 
unification of copyright laws.[69] 

The major problem with the Berne Convention was the failure of the 
Lhited States to join it. There were several reasons for this. 
Firstly, the United States would not adhere to the explicit 
protection of moral as well as the economic rights of authors. 
(Moral rights stem from the fact that the work is a reflection of 
the personality of the creator, "just as much as the economic 
rights reflect the author's need to keep the body and soul 
together". [70] It has its origins in French Law, whence it found 
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its way into the Berne Convention. The three basic moral rights 
are droit de divulgation, droit de paternite' and droit de respect 
de l'oeuvre).[71] Secondly, the Berne Convention contained no 
formalities provisions, whereas United States copyright legislation 
required a system of registration;[72] and thirdly Berne provided 
for a copyright protection of fifty years, whereas under the old 
law in the lhited States copyright lasted for a term of twenty-
eight years from the date when it was first secured. During the 
last (28th) year of the first term, copyright was eligible for 
renewal for a second term of twenty-eight years. (A sweeping 
change brought about by the 1976 Copyright Act (USA) was the 
adoption of the international norm governing the duration of most 
copyrights - the life of the author, and an additional fifty years 
after the author's death). [73] It was thus apparent at the end 
of the Second World War that every effort had to be made to bring 
the United States into the international copyright community. 

After World War II, UNESCO inherited the functions of the 
International Institute of Intellectual Co-operation (IIIC). (This 
body, a specialised organ of the old League of Nations, had in 
pre-war days researched the possible unification of international 
copyright laws). In 1947 at its second session held in Mexico 
City, the General Conference of UNESCO resolved that UNESCO should, 
with all possible speed and with due regard to existing agreements, 
consider the problem of improving copyright on a world-wide 
basis. [74] From 1947 to 1951, several expert committees met in 
turn to prepare the draft convention, and this was submitted to the 
Intergovernmental Copyright Conference held in Geneva from 18 
August to 6 September 1952. The Conference adopted the Conven-
tion. [75] 

New Zealand did not send a representative to the Intergovernmental 
Copyright Conference at Geneva in 1952. Mr Alister McIntosh, then 
Secretary of External Affairs, did however arrange for a statement 
setting out observations on the text of te preliminary draft to be 
sent to that meeting, and asked that it be circulated.[76] 



- 29 -

Reference in particular is made to Article XV of the Protocol, to 
which the New Zealand Government took exception. ( This was the 
proposed Berne Safeguard Clause, which was included to allay the 
fears of the member States of the Berne Union that the new 
Convention would undermine the Berne Convention by offering wider 
international protection on a lower level and have the members of 
the Union to leave Berne and join the new convention instead. This 
meant that no member of Berne could leave the Union and then ratify 
the new Convention. Any member of Berne may leave it by denouncing 
the Convention, but that State could not subsequently ratify the 
Universal Copyright Convention and claim the protection of the 
U.C.C. in countries of the Berne Union. The reference by New 
Zealand to Article XV refers to the Article XV of the Programme 
Text, which finally became Article XVII). New Zealand objected in 
particular to Article XV, Clause 2: 

"The principle is discriminatory and would have the 
effect of keeping the present members of the Berne 
Union within that Union for an indefinite period. If 
such a provision were to be made by amendment to the 
Berne Convention, it would require the consent of every 
party to that Convention. By the indirect method 
proposed, countries of the Berne Union wishing to join 
the Universal Copyright Convention would have no 
alternative but to 2ccept an alteration in their 
position under the Berne Convention. In other words 
they would be denied their existing right of refusing 
to accept an amendment to the Berne Convention."[77] 

There is a limited exception to Article XVII in the case of 
developing countries. The effect of it is that by a unilateral 
declaration notified to the Director-General of UNESCO that a 
country regards itself as a developing country it can withdraw from 
the Berne Union and confine itself to membership of the Universal 
Copyright Convention for the protection of their copyright 
interests. 

like the Berne Convention, the Universal Copyright Convention is 
based on the principle of national treatment treatment for both 
foreigners and nationals.[78] Protection shall be the same as 
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the State concerned accords 
published in its territory. 
provide for the adequate and 

to works of its own nationals first 
Each contracting State undertakes to 
effective protection of the rights of 

authors and other copyright proprietors in literary, scientific and 
artistic works, including writings, musical, dramatic and 
cinemaotographic works, and paintings, engravings and sculp-
ture. [79] Each contracting State must ensure that its domestic 
legislation guarantees that the national treatment referred to in 
Article II is not below the level of '!adequate and effective" 
protection. If it is below that level, it must amend its 
legislation. 

Article III is a very important feature of the Convention. It 
exempts foreign works protected by the Convention from all 
formalities with the exception that they must bear a copyright 
notice containing three elements: 

(a) The symbol C; 
(b) The name of the copyright proprietor; and 
(c) The year of first publication. 

Article III however provides that any member state can requre 
formalities for the "acquisition and enjoyment" of copyright in 
respect of works first published in its territory or works of its 
nationals whenever published. 

Stephen Stewart Q.C. calls this one of the key provisions of U.C.C.: 

"To appreciate its importance one has to remember that 
in some jurisdictions a copyright is viewed, as a 
patent is in all jurisdictions, as a right which either 
only arises or can only be enforced if certain 
formalities, e.g. registration and deposit, are 
complied with. The United States and come Central and 
South Pmerican countries as well as Spain have such 
systems. As these countries could not be expected to 
alter their laws - at least not immediately - to ratify 
the Convention, a compromise had to be found, which 
amounts in fact to a derogation from the principle of 
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national treatment and enables these countries to 
ratify without altering their law."[80] 

When giving the Eighteenth Annual Jean Geiringer Memorial Lecture 
on 17 November 1980,(81] Stewart referred to the question of 
formalities and the distinction between the Berne and Lni versal 
Copyright Conventions which prevented the United States joining the 
Berne Union. To overcome the problem he suggested a separate 
protocol inserting the u.c.c. formalities clause into the Berne 
Convention.[82] f\bthing has yet been done in that regard. 
f\bnetheless, it would appear to be the one matter requiring 
resolution before the Lnited States can become a member of the 
Berne Union, the other matters having resolved themselves. 

Article XI of the Convention sets out the administrative provi-
sions. An intergovernmental copyright committee was established 
with the following duties: 

"(a) To study the problems concerning the application 
and operation of the Convention. 

(b) To make preparations for periodic revisions of 
the Convention. 

(c) To study any other problems concerning the 
international protection of copyright, in 
co-operation with the various interested 
international organisations, such as the United 
Nations Educational Scientific and Cultural 
Organisation, the International Union for the 
Protection of Literary and Artistic Works and 
the Organisation of A'nerican States. 

(d) To inform states party to the UCC as to its 
activities." 

The creation of the Universal Copyright Convention has been 
described as "a signal event in the evolution of international 
copyright conventions"[83] in that it overcame the obstacles 
represented by certain clauses of the Berne Convention, and enabled 
the USA to subscribe to a system of international copyright by a 
multi-lateral convention, acessible to all countries, including the 
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countries of the Berne Union. It does not intend to put a new 
agreement in the place of existing agreements but aims to provide a 
basis and method of conciliation between countries differing widely 
in civilisation, culture, legislation and administrative practice, 
and sometimes having conflicting interests.(84] 

A comment on joint WI PO/UNESCO activities has already been made. 
Co-operation between those two organisation has in recent years 
been both considerable and profitable. This is the result of an 
agreement between the two agencies signed in 1974. 

AGREEMENT BETWEEN WIPO AND UNESC0[85] 

At the time of the formation of WIPO, it was acknowledged that 
UNESCO had by its very nature a role in the development of 
international copyright law. It was never anticipated that 
UNESCO' s role would be taken over by WIPO and that the UCC would 
also be administered by WIPO along with the Berne and Paris and 
subsidiary Unions. Nonetheless, the new organisation was expected 
to be the centre of all new world wide efforts for maintaining, 
improving, and adapting the rules of international protection in 
the field of industrial property and copyright. 

A primary task of WIPO is to work in with other international 
organisations to ensure that protection is effective. Article 13 
of the establishing Convention gives WIPO the power to enter into 
such agreements. When general working agreements have to be 
concluded with other organisations, the Director-General must seek 
the approval of the Co-ordination Committee before they can be 
secured. rbwever in the case of agreements governing co-operation 
in particular cases (for example, to provide specific assistance to 
a given State) the specific approval by the Co-ordination Committee 
is not required. 
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The 1974 agreement between WIPO and UNESCO provides that while 
continuing to respect the other's competence in all fields of 
mutual interest, each organisation agrees to carry out its 
responsibilities in such a way as to avoid unnecessary duplica-
tion. Co-operation and co-ordination extend to carrying out 
studies, organising meetings, preparing publications and according 
technical assistance to members States, and in particular 
developing countries. The agreement between the two organisations 
also provides for a full and prompt exchange of information and 
documents concerning matters and fields of mutual interest, and 
recripocal representation on meetings that are of interest to both 
organisations. This agreement replaced the earlier agreement 
between the International Bureau and UNESCO dated 1950.[86] 

E. NEW ZEALAND AND WIPO 

Article 14 of the WIPO Convention concerns membership. The usual 
public international law provivisions are to apply, i.e. signature 
without reservation as to ratification, signature subject to 
ratification followed by the deposit of an instrument of ratifica-
tion, or deposit of an instrument of accession. 

The report of Main Committee Five commented that it would be 
incorrect to allow a State member of a Union to accept the WIPO 
Convention without having ratified, or acceded to, the administra-
tive provisions of either the Stockholm Act of the Paris Convention 
or that of the Berne Convention. 

"Moreover such a possibility would not be in the 
interests of the States themselves, since a State 
member of a Union which had acceeded only to the WIPO 
Convention would be unable to be a member of the 
Co-ordination Committee because it could not be a 
member of the executive committee of the Paris or Berne 
Union. For this reason Article 14(2) requires that, 
when accepting the WIPO Convention states members of a 
Union must simultaneously accept or have already 
accepted the administrative of the Stockholm Act of the 
Paris Convention or the Berne Convention. If they are 
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parties to both Conventions, it is sufficient for them 
to have ratified or exceeded to the adminstrative 
provisions of the Stockholm Act of one of them. "[87] 

On 14 March 1984 the Government of New Zealand deposited its 
instrument of accession to the Convention establishing WIPO, and 
that Convention entered into force three months later.[88] In 
order to join WIPO however, changes to the administrative sections 
of 1967 Stockholm Act of the Paris Convention · were required. 
Instruments of accession to those sections were also handed to 
WIPO's Director-General on 14 March.[89] 

The length of time that it took New Zealand to become a full member 
of WIPO is both surprising and disturbing. The New Zealand Patent 
Office's attitude about joining WIPO was quite clear and had been 
settled since 1973. That was that New Zealand should join. On 4 
December 1973 the Cammissioner of Patents wrote to the Secretary 
for Justice: 

"It is my view that New Zealand should accede to the 
administrative provisions of the Stockholm Act (but not 
the technical provisions) and to the WIPO Convention. 
I wish to give further consideration to the technical 
provisions of the Act but this need not delay the above 
recommended action. In other words New Zealand should, 
pursuant to Article 20(1) (a) accede to the Stockholm 
Act but pursuant to paragraph (b) it should declare 
that its accession shall not apply to Articles l to 
12. "[90] 

In a letter to the Secretary for Justice on the 28th January 1981, 
the Commissioner of Patents referred to that passage of his 
predecessor's letter dated 4th December 1973 and commented: 

"Over the ensuing years I have made several attempts to 
discover why no action was being taken on the above 
recommendation but was only told that "there was no 
pressure to join". It would appear that pressure now 
exists."[91] 

Several months eariier the permanent representative of New Zealand 
at the office of the United Nations at Geneva prepared a lengthy 
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Memorandum on New Zealand membership of WIPO. He argued that 
serious consideration ought to be given to New Zealand membership. 
Mr O'Brien referred to the fact that New Zealand was one of a very 
small handful of countries that were parties to two main consti-
tuent conventions (Paris and Berne) but not members of WIPO. re 
commented that given the changes that occurred since his earlier 
Memorandum on the same topic in 1975, it was surprising that WIPO 
had not figured in the re-assessment of how New Zealand's interests 
might best be furthered. 

"Its aim and functions are squarely in line with many 
of the areas where New Zealand now sees an interest 

In our view, however, membership of WIPO would 
not necessarily imply taking up a definite position on 
such matters as the form of mechanism by which New 
Zealand imports technology; rather it would help inform 
the debate and give us a somewhat wider influence on 
the international aspect of the various questions. 
WIPO's relevance is most marked in industrial matters, 
but it also serves an increasingly important role in 
discussions on issues connected with agricultural trade 
in its broadest sense. We see both the instituting of 
UPOV in New Zealand's recent signature as being 
indicative of the underlying changes - both in the 
subject matter and relevance of WIPO, and (more 
importantly) in the perception by client groups in New 
Zealand of the relevance of international agreements in 
underpinning our expanding trade network."(92] 

Mr O'Brien also referred to the need for protection as New Zealand 
moved further into energy-based development.(93] 

While he acknowledged the importance of the constituent conventions 
which represent the juridical basis for the rights and obligations 
of their members, Mr O'Brien referred to the need for development 
of a co-ordinated overview given the increasingly complex and 
political technological development. He referred to the distinc-
tion between the constituent conventions and WIPO which is the 
concern of both those authorities as well as those charged with 
broader policy (and political) responsibilities. By staying out of 
WIPO, O'Brien argued that New Zealand was denied the full capacity 
to view developments over the entire sweep of technology develop-
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ment and its constituent patent and copyright ramifications, as a 
co-ordinated whole. As such New Zealand was not plugged into 
WIPO's growing role as a co-ordinated information clearing house. 

It appears that Australia and Canada had from time to time urged 
upon New Zealand the desirability of membership. 0' Brien notes 
that in 1980 New Zealand was one among only four nations - together 
with Iceland, Lebanon and Madagascar - which belonged to Paris and 
Berne but not to WIPO. New Zealand was the only developed nation 
which was a member of one or more of the various constituent 
conventions but not a member of WIPO, and O'Brien commented on the 
unusual company t\ew Zealand was keeping - countries such as Costa 
Rica, Guatemala, Panama and Thailand. 

Some emphasis was given to the benefits to canada of joining WIPO: 

" the prime reason why Canada joined WIPO was in 
order to obtain the broad overall view in co-ordination 
of the various parts (i.e. conventions) to which they 
already belong. Broad horizontal co-ordination, as 
distinct from limited vertical co-ordination, is in the 
Canadian view now indispensible given the decidedly 
political character of the whole transfer of techno-
logy. In practical domestic terms the Canadians noted 
too that within Canada a number of different depart-
ments handle the diverse technical issues in question, 
ranging from protection of copyrights to the protection 
of new plant varieties and Canadian participation in 
WIPO was invaluable in co-ordinating and pulling 
together those various departmental responsibilities 
and activities."[94] 

Some three and half years following that important memorandum, New 
Zealand finally joined. The failure to join WIPO until a very late 
stage reflects the failure of successive governments to pay 
attention ta this very important area of economic development. It 
also shows that since Australia, Canada and New Zealand attended 
the Rome Convention in 1928, New Zealand has failed to match the 
performance of the other two nations in ensuring copyright 
protection for its citizens and their work. 
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CONCLUSIONS 

WIPO and UNESCO are the structures established to promote the 
protection of intellectual property. The discussion on the 
structure of the Conventions and the agencies which administer them 
is important, because it provides a convenient back-drop for much 
of the discussion that will come later on the specific issue of the 
protection of computer software. The effectiveness of the 
procedures established by the Convention establishing WIPO will 
also be commented on later in the context of the specific 
discussion on computer software protection. 

There is no doubt that the establishment of WIPO is regarded as a 
most important event in the ongoing protection of intellectual 
property. In his report to the Centenary Congress of the 
International Uterary and Artistic Association, Valerio de Sanctis 
praised the establishment of WIPO. 

"It is to the Convention establishing the World 
Intellectual Property Organisation (WIPO) signed 
Stockholm on 14 July 1967, which in December 1974 
became a new specialised agency of the United Nations, 
that we owe the permanent, articulated link between the 
two major Union Conventions, namely the Berne 
Convention and the Paris Convention for the Protection 
of Industrial Property, constituted by the Interna-
tional Bureau of the Organisation and the Co-ordination 
Aommi t tee, which connects the executive of the 
committees of the Assemblies of Berne and Paris Unions. 

The advent of WIPO not only made changes in the 
administrative organisation of the two Unions, but also 
created a "meeting point", useful for the progressive 
development of the two international systems for the 
protection of the rights they represented. Neither 
should be overlook a certain number of links, of a 
legal, economic and social nature that exist between 
the protection of property right including "neighbour-ing rights", and certain industrial property rights, 
due to new inventions and new technologies coming to 
light in the world of today and tomorrow."[95] 

Before leaving the discussion on structure, brief comment should be 
made about future prospects. Stephen Stewart Q. C. has expressed 
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the hope that the United States will soon be able to ratify the 
Berne Convention so that all major copyright countries could be 
members of both Coventions. 

"Then, a two-tier structure, with the Berne Convention 
as the upper tier and the U. C. C. as the lower tier, 
will emerge. A fusion of the two secretariats, with 
WIPO as the special United Nations agency, will then 
become possible with savings in manpower, effort, time 
and money which are obvious. The ratification by the 
United States would be a most fitting way to celebrate 
the centenary of the Berne Convention which occurs in 
1986."[96] 

There would certainly be strong arguments in favour of such a move, 
provided the major stumbling blocks to United States ratification 
can be removed. That is however some time off, and in the interim 
WIPO and UNESCO must work together in finding adequate means of 
protection for developing forms of technology if indeed such 
developments are worthy of protection. 
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III. COMPUTER SOFTI~ARE 

A. INTRODUCTION 

When giving the Henry A. Carey Lecture on Civil Liberties at 
Cornell Law School 29 November 1976, David E. Bazelon, Chief Judge, 
United States Court of Appeals for the District of Columbia 
Circuit, confessed to knowing very little about science and 
technology: 

"If, as Socrates said, it is a wise man who knows what 
he does not know, a discussion of "coping with 
technology through the legal process" should allow me 
to display uncommon wisdom - because technology, and 
science are things about which I frankly know very 
little. I suggested recently that judges are, for the 
most part "technically illiterate", and I would 
certainly include myself in that category. But 
whatever our limitations, the judiciary is increasingly 
being asked to grapple with scienti fie and technolo-
gical issues of great complexity."[97] 

The Judge continued to discuss the possibility of a Science Court, 
and the more general question of who should be called on to decide 
legal issues which have a large scienti fie component. f-bwever two 
points from that small passage quoted above deserve comment. 
Firstly, it is not only judges who are technical illiterates, but 
rather all members of the legal community - from the internatioal 
legislator to the sole practitioner in Wellington. Secondly, there 
are many legal issues of great scientific importance and complexity 
that all members of the profession are obliged to come to terms 
with. Foremost among these is the development of computer 
software, and the ongoing debate at all levels about whether it 
should be protected and if so how. But while children may be 
completely at home with ROM and RAM, PROMs and EPROMs, or even 
RPROMs, lawyers tend to be completely confused. 

This Chapter introduces the subject the protection of which will be 
discussed at great length in later sections. It introduces the 
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basic concepts of computer technology, and is esse~tially concerned 
with the following questions: 

(a) What is computer software? 1-bw is it to be disting-
uished from computer hardware? What is a computer 
program? What is firmware? 

(b) What is the value of computer so ft ware to science and 
industry? In answer to this, reference will be made 
to Australia, Japan, the United Kingdom and even New 
Zealand to show that computer software manufacture and 
supply is a massive international industry. 

(c) What is the cost to this industry of computer software 
piracy? 

(d) Should computer software be protected? Or should one 
simply accept the inevitability of copying? 

(e) If it is to be protected, what method of protection is 
to be used? There are various options available to 
the manufacturer and/or supplier - trade secrets, the 
patent system, copyright, and possibly contract. 

This is not a debate that has been confined to individual states, 
but has been and continues to be discussed at all levels - both 
national, regional and international. 
this paper is the international work 
brief reference will also be made 

While the primary focus of 
being done on this subject, 

to national concerns and 
opinions, as they play an important part in the formation of 
international opinion. 
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TERMINOLCXiY 

It has been suggested that the difference between hardware and 
software is that you can kick hardware, while you can only swear at 
software. (98] 1-bwever a more comprehensive explanation of some 
of these terms is provided by Lockhart J. in the decision of the 
full Federal Court of Australia in Apple Computer Inc. v. Computer 
Edge pty Limited: 

"A computer is an inter-connected and sophisticated 
system comprising four parts: input, processing, 
output and storage. The machines in a computer system 
are called "hardware"·. "Software" is the term given to 
the computer's programs and is distinct from hardware. 
A program is a concise set of instructions that directs 
the computer to do the tasks required of it step by 
step and to produce the desired result."(99] 

The definitions given by the Learned Judge are concise and for the 
most part accurate, but he does not make a clear distinction 
between a "program" and "software". The explanations given by 
Bryan Niblett in his paper "Copyright Protection of Computer 
Programs", make that distinction more clearly: 

"Also associated with a computer program is a more or 
less large volume of explanatory text and diagrams. 
These are the specifications, the flow charts, the 
operating and user manuals which describe how the 
program is constructed, how to modify it and maintain 
it and how to run it on a practical machine. It is 
usual to refer to the program and associated document 
as "software" whilst reserving the term "program" for 
the computer program itself."[100] 

Programs may be represented in different forms - figures and 
letters handwritten or printed on paper; printed type on paper 
tape; holes punched in cards or paper tapes; areas of differing 
magnetic fields on tapes or disks; connections in electrical 
circuits such as chips or intergrated circuits of either a 
permanent or temporary nature. 



- 42 -

There are two types of computer programs. The first is the program 
which provides a speci fie set of instructions which generate a 
predictable end result or output from a given input. These include 
programs for playing chess games, solving problems, operating 
machinery, and so on. This type of program is known as the 
application program. The other sort of program is the control 
program. This controls the workings of the machine itself or the 
operation of the whole computer system. A control program might 
allow a computer to perform several tasks at once, each of those 
tasks being a subject of an application program. 

Brief reference is now made to program language. A distinction 
must be made between object and source codes. The explanation 
given by the Senior Assistant Commissioner (policy) of the 
Australian Patent Office (Mr P.A. Smith) is instructive in this 
regard: 

"[ Computers[ really only understand two states in each 
of the large number of individual components - "on" 
"off". In electrical terms that is seen as open or 
closed switches or circuits, so the lowest level of 
instructions or programs must be presented to the 
computer in that form. Called machine language or 
"object code" this set of instructions can be expressed 
in binary form, O and 1, i.e. "on" or 110 ff". While it 
may be intelligible to human beings in some simple 
forms, it is not easily readible by them. 

Higher level languages, written in alpha-numerical 
form, such as assembly language, or those such as BASIC 
or FORTRAN which use English words and symbols, are 
called "source code". These languages are more readily 
understood by humans and can be written by them to 
provide instructions for the computer."[101] 

Smith also explains the need for at least "one translation" from 
the high level language or source code, to the operating language 
or direct code so that the computer is able to carry out its 
instructions. These translations are carried out by compiler 
programs which convert source code to object code. 
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Finally the terms RAMs, ROMs and EPROMs require explanation. 
Notwithstanding Judge Bazelon's comment about technically 
illiterate judges, it is fair to concede to the Federal Court which 
overturned 
Computer 

Beaumont 
Edge pty 

J. IS decision 
Limited[l02] a 

v. in Apple Computer Inc. 
degree of literacy and 

lucid particularly Lockhart J. His judgment contains a very 
explanation of these terms. When a program in machine readable 
form is entered in the operating nerve centre of the computer (CPU) 
the computer may process it. The CPU executes the programed 
instructions - the part which actually does the calculating being 
called the arithmetic logical unit (ALU). There are two types of 
memory in a computer, namely, ROM and RAM. 

(a) RAM stands for "random access memory". These are 
storage or memory chips, in which data and programs 
can be written in and read from any main storage 
location readily and speedily. They require a 
continuous supply of electric current to maintain the 
stored data. 

(b) ROM stands for "read only memory" and is a permanent 
form of storage designed to avoid accidental loss. 
This is often called "firmware", namely something 
between hardware and software. The program contained 
on a ROM is software but has the hardware characteris-
tic of permanence. 

(c) An EPROM "erasably program read only memory" is 
another type of firmware storage. This may be read 
during execution of a program, or altered, rewritten 
or erased before assembly into the computer system. 

(d) RPROMs - these are reprogrammable ROMs. 

This terminology is of some importance because it appears in all 
the discussions at WIPO and at national level, and it also 
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essential to an understanding of the recent Australian case which 
is examined in the final section of this paper. 

THE SOFTWARE INDUSTRY 

What is the value of the computer software industry? In answering 
this question, brief reference is made to a few countries to show 
its importance to national economies. A survey of the New Zealand 
software industry by the DSIR indicates that annual sales of New 
Zealand written software could be $15 million in New Zealand, and 
up to $7 million overseas.[103] (The full survey which was 
conducted by DSIR Scientist Martin Kaiser will be released later 
this year.) In 1974 the Whitford Report estimated that the 
investment in computer programs in the United Kingdom by users, 
computer manufacturers and software houses was approximately £350 
million. [104] At the time of this report, on a worldwide scale 
it was estimated that a sum of the order of £7,500 million was 
being spent annually on the creation and maintenance of software 
systems.[105] At the National Symposium on computer software 
held in Canberra earlier this year, a spokesman for the Australian 
Computer Equipment Suppliers' Association indicated that the 
revenue from software worldwide in 1982 was estimated to be 
A$10,000 million to increase to approximately A$41,000 million in 
1987.[106] In Australia itself, vast sums are also involved. In 
an address to the same Symposium as referred to above, the 
Attorney-General, Senator Gareth Evans Q.C. had this to say about 
the developing Australian industry: 

"We are . . . . fortunate that a strong and competitive 
local software industry is developing. For example, I 
am informed that in Australia today there are over 600 
organisations whose main activity is software 
development, servicing and consultancy. These 
organisations employ over 7,000 persons and have an 
estimated turnover of A$360 million. This does not 
include organisations which produce their software 
inhouse."[107] 
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A spokesman for the Australian Computing Services Association at 
the same Symposium indicated that the 1984 annual revenues of 
software and services is expected to be over $A550 million with 
about 800 companies and employing 13,000 people, over 8,000 of 
these being involved in software.[108] 

Finally, 
Industry 
December 

reference is made to the report of the Information 
Committee of Japan which produced an interim report in 
1983 on proposals for establishing legal protection of of 

computer software. It referred to the remarkable technological 
advances in this field and the ever increasing demand. From 
1978-1982, the number of general purpose computers installed in 
Japan increased 2. 2 fold, while total personal computer shipments 
reportly exceeded 1 million units. 

"Meanwhile, the value of software development has 
increased 3.6 times reaching approximately Y300 billion 
in the past five years, even in limited areas related 
to the information processing industry. Furthermore, 
some estimates have indicates that the software 
development value would be approximately Y5 trillion if 
in house development and in house use by computer users 
in the information industries, software supplied to the 
merchant market by computer manufacturers and those 
sold as part of the hardware are included. 

At present, the share of software cost in information 
processing spending exceeds by far that of hardware 
(there is some indication in the U.S that it has 
reached 80% of the total), and this trend is expected 
to accelerate in the future."[109] 

D. COMPUTER SOFTWARE PIRACY 

As with other modern forms of technology, such as those mentioned 
in the introduction to this paper, piracy is reaching serious 
proportions in the computer software industry. Software Trade 
Organisations now estimate that piracy in Europe and Britain is 
costing over £50 million per year.[110] It is even suggested 
that piracy is even more rampant that in the video or music trade. 
Software pirates are cashing in on the computer boom. For every 
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program or video game that is sold, it is estimated that as many as 
eight illegal copies are made. When these programs, recorded on 
floppy discs, cost several hundred dollars each, that can cause the 
profits of software companies to tumble.[111] America's Visi 
Corp is thought to lose around 30% of the market for its enormously 
popular "Visicalc" program for financial analysts. [112] At the 
bottom end of the software market, trying to stop programs being 
copied is like keeping tabs on music cassettes being recorded in 
backrooms. The British Economist has commented that notwithstanding 
the new safeguards invented, there is no entirely foolproof 
method. "Like \'lily Bacteria faced with a new anti-biotic, the 
program pirates faced with a new safeguard are spurred on to find 
new dodges around it."[113] 

Moveover, this piracy is not only financially damaging. A 
spokesman for the British Guild of Software f-buses recently said 
that piracy is also affecting the development of the industry, for 
nobody wants to spend months writing a complex program only to find 
that in a matter of moments it can be copied, en masse by 
pirates.[114] 

E. DESIRABILITY OF PROTECTION 

Much of the debate on computer software has not so much been 
directed to desirability of protection, but to the method by which 
protection is best granted. Nonetheless, there are a few 
commentators and interest groups that have questioned the need for 
protection. A useful starting point is an article by Stephen 
Breyer published in the United States in 1970.[115] In that 
article, Mr Breyer expressed considerable doubts as to the need for 
program protection, particularly by copyright, and suggested that 
any protection of software would depend on five conditions: 

11 (l) Generally usable programs, 
independent sofb,18.re comp2.nies, 
shelf", (4) At low prices, (5) 
widely dispersed buyers."[116] 

(2) Produced by 
(3) Selling "off the 
To large numbers of 
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In the fourteen years since that article was written however every 
one of Mr Breyer's conditions has been satisfied. 

In the ongoing debate in Australia about protection of computer 
software, even the self-styled "Software Liberation Movement" (SLM) 
representatives acknowledge the need for protection, but dispute 
whether the copyright system is the appropriate one. Rather they 
would prefer to see a long term measure introduced, rather than the 
use of copyright legislation to which they object.[117] 

One of the major functions of WIPO is the promotion of discussion 
at international level of legal developments in member States. At 
such discussions, States are given the opportunity of learning the 
experiences of other member States in efforts to confront common 
problems. Such a discussion is mutually beneficial and provides a 
relatively simple and inexpensive means of domestic law reform. In 
1970, the Secretary-General of the United Nations called on WIPO to 
conduct a study as to the best means of providing protection for 
computer software.[118] The first meeting was held in Geneva 
from 8-12 March 1971 and proceeded at all times on the basis that 
protection of computer software was required.[119] After the 
fourth session of the advisory group of non-governmental experts on 
the protection of computer programs, model provisions on the 
protection of software were produced by WIPO, together with 
explanatory notes. [120] Three reasons were given for the 
desirability of legal protection. The first is the time and 
investment required to produce computer software. Reference was 
made to the sum of the order of $US13 billion expended annually on 
the creation and maintenance of software systems. ltlr was 
protection only seen from the point of view of the large producer. 
l11e 1HPO Report also mentioned the small software enterprise or 
even the individual creator of software: 

"The existence of strong legal protection would 
encourage the dissemination of their creations and 
enable such creators to avoid duplication of work. 
Without such dissemination, numerous programmers may 
spend considerable time and effort in order to 
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accomplish, in parallel work, the same objective; 
although the programs created by them may be different, 
any one of the programs would probably fully accomplish 
the said objective. In any case, legal protection 
would encourage exploitation of software for the 
purposes other than internal use."[121] 

The second reason that WIPO advanced for the desirability of 
protection of software was the likely future developments. 
Reference has already been made in the context of the Japanese 
Report on software development to 80% of expenditure in the US in 
computer technology being on software. WIPO put the figure at 70%, 
but in any event, it can be seen software development accounts for 
the predominant proportion of computer expenditure. WIPO predicts 
that the total expenditure on computer software will certainly 
increase.(122] At the same time there an increasing trend to 
standardised user software as computers become more accessible to 
the public and easier to operate. Thirdly, protection is seen as 
providing an incentive to disclosure, particularly in the context 
of developing countries. Fourthly, protection provides a basis for 
trade, which again WIPO saw as being beneficial to developing 
countries. 

"Such a system would encourage dissemination of 
software to those countries, not only because the 
publication of the software would not defeat protection 
but also the protection would eliminate the uncertainty 
of enforcing a confidential disclosure document".(123] 

The final reason given was because of the vulnerability of computer 
software, and the ease with which software may be copied. 

F. THE METHOD OF PROTECTION 

The goals of legal protection should always be considered before 
looking at the various methods that may be used to protect computer 
software. Henry A. Carr, when evaluating the various policy 
considerations for software protection in the United Kingdom, said 
that protection must provide the economic incentive necessary for 
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creativity, and the encouragement to disseminate the results of the 
creativity.[124] He refers to the American case of Structural 
Dynamics v. Engineering Mechanics: 

"One is aware of the need that information should be 
disclosed. It may be that in controlled societies, one 
reason for the apparent lack of development of 
technology is the restriction on disclosure. But it is 
also true that some measure of protection favours 
innovation and that this encouragement to the 
discoverer or developer enhances a basic human 
motivation for inventiveness."[125] 

Like the WIPO report Carr referred to the large and small creator 
and producer of software. He saw the large producer as having the 
volume of production to enable him to produce in the absence of 
adequate legal protection, but at the ~ame time create a monolopy 
situation. On the other hand, the small so ft ware developer needs 
an economic return, simply in order to keep going, and also needs 
the ability to research without legal constraint. 

"The fusion of general and speci fie produce three goals 
of legal protection. Firstly, that adequate economic 
returns should result from software development. 
Secondly, this "economic goal" must be balanced by the 
need to encourage dissemination of ideas. Finally, 
legal protection must have adminstrative workabi-
lity. "[126] 

P.A. Smith of the Australian Office has a similar list of relevant 
criteria which lie behind all intellectual and industrial property 
protection: the type of development which protection should 
stimulate, and the effects of protection on the beneficiary of 
protection, competi tars and the general public. The balance of 
costs and benefits varies for different types of protection.[127] 

One of the most popular means of providing protection for computer 
software is the use of trade secrets law. For example, a person 
enters the employment of a software manufacturer, and as a 
condition of employment is required to promise that on termination 
of employment, any information that may have been learned in the 
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course of employment, or any work that may have been developed by 
him in the course of that employment, remains the property of the 
employer. The major result of the trade secrecy option is its 
prevention of dissemination of ideas and exclusion of competitors. 
Confidentiality leads to duplication of effort. Unlike an idea 
protected by patent law, an innocent third party who develops a 
similar method or program is protected. The disadvantages of such 
a system are referred to in the WIPO background report to the model 
provisions produced in 1978: 

". . . one of the advantages of the establishment of 
clear and adequate legal protection for computer 
software is to encourage greater disclosure of 
information on computer software which would otherwise 
be vulnerable to misappropriation. The aim of such 
protection is therefore precisely to avoid any 
necessity to rely on secrecy and on laws and legal 
measures safeguarding secrecy."[128] 

Therefore on the grounds of encouragement of dissemination of 
ideas, it would seem that trade secrecy is an inadequate form of 
protection. 

Most discussion has centred on the desirability of either patent or 
copyright law protection. This has formed the basis of much of the 
discussion at the WIPO sponsored conferences, and in various 
national reports. The patent option has not found favour in the 
United Kingdom, where the Patents Act 1977 specifically excludes 
computer programs from patent protection, [129] nor in Australia, 
where the question of whether a program is patentable has yet to 
come before the courts. The Australian Patent Office in nine 
decisions dating from 1966 to 1978 has refused to grant patent 
protection for computer programs.[130] The patent option fails 
to satisfy all three criteria used by Carr. Firstly, an adequate 
return on investment could not be ensured, because of the 
requirement of public disclosure as a pre-requisite for patent 
protection. Secondly, a system whereby a patent is registered does 
not provide a flexible means for disseminating ideas, particularly 
where the subject matter of protection is in a rapidly developing 
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field. The most cogent argument against the patent system is 
administrative unworkability. P.A. Smith, in his paper on computer 
software protection in Australia refers to the sluggish response of 
patent law to new areas of technological endeavour: 

"When the Statute of Monopolies was enacted in England 
in 1623 to forbid the grant of patent monopolies except 
for the "working or making or any manner of new 
manufactures", industries was rather different from 
now. "[131] 

The background notes to the model provisions of protection of 
computer software produced by WIPO also illustrate further 
arguments against patent protection.[132] Even if it were 
available, it could only cover a tiny proportion of computer 
programs since in only a few cases would a program have sufficient 
inventiveness to satisfy the requirements of patent law. (One of 
the major requirements of any patent legislation is that of novelty 
of an invention. ) A futher problem outlined was the practical 
difficulty in conducting the examination relating to novelty and 
inventiveness of a progr.am, establishing documentation on the prior 
art and finding qualified examiners. The WIPO Report also referred 
to the disclosure requirements of any patent procedure, and high-
lighted the point made earlier that unrestricted disclosure to the 
public would be undesirable because of the difficulty of detecting 
misappropriations of a computer program. But it was said that to 
make an exception in favour of computer software, would prejudice a 
fundamental principle of patent law, that of full disclosure to the 
public.[133] 

Thus it would seem that the patent system is not acceptable, and 
this is reflected in the very few applications made by computer 
software manufacturers for patent protection. The owner of the 
program may receive protection against independent development of 
his idea or copying, but disclosure may prejudice him and encourage 
competitors. 
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The final system of protection commonly proposed for computer 
software, and the system that is generally accepted to come closest 
to the ideal is copyright law protection. Patent law protects the 
technical idea that underlies an invention, whereas copyright law 
focuses on providing protection for the form in which ideas are 
expressed, though protection may not be limited to that form. Many 
members of the discussion groups at the WIPO meetings argued in 
favour of the copyright system of protection for computer software 
because of the large amount of descriptive or explanatory 
matter[l34] - even a computer program consisting of magnetic tape 
is a form of expression of the ideas contained in the software 
which results in the program. Of the three systems that have been 
referred to, and considered by the non-governmental experts in 
their four sessions between 1971 and 1977, copyright protection was 
seen to be the most efficacious method of software protection, and 
the model provisions prepared by the International Bureau and 
adopted by the advisory group essentially adopted a modified 
copyright approach. 

These opinions are generally in li~e with what has been accepted in 
the lni ted Kingdom. The Whit ford Committee reports both recommen-
ded that unauthorised use of a computer program should be an 
infringement of copyright[l35]. The United States Copyright Act 
1976 specifically mentions computer software[l36]. While there 
has been no decision of the United Kingdom Courts]137], there 
have been a number of out of Court settlements on the basis that 
copyright subsists and has been infringed. The adequacy of the 
copyright option will be examined in the next chapter. 



- 53 -

IV. BERNE, U.C.C. AND COMPUTER SOFTWARE 

A. INTRODUCTION 

In this chapter the substantive provisions of the Berne and 
Lniversal Copyright Conventions that are relevant to computer 
software will be examined, and consideration will be given to 
whether they provide an adequate basis for protection. For New 
Zealand, the relevant conventions are the Rome Act of the Berne 
Convention, and the 1952 text of the Lniversal Copyright Conven-
tion. In order to ratify later texts, substantial changes would 
need to be made to New Zealand's existing copyright legislation. 
The Copyright Law Reform Committee in its report to the Minister of 
Justi(:e in 1959 listed what it considered to be necessary for 
alteration before New Zealand could accede to the Brussels Act of 
the Berne Convention. The report also contained comments on the 
Universal Copyright Convention.[138] 

The Conventions are not part of New Zealand's municipal law, but 
may be looked at in arriving at the proper construction of domestic 
legislation. (Warwick Film Productions v. Eisinger[l39] confirms 
the principle, although in that case it was held that there was no 
ambiguity in Section 20(4) of the British Copyright Act 1956 and 
that accordingly, the Brussels Convention 1948 was not admissible 
evidence to aid construction. ) If a question on interpretation 
arose, New Zealand Courts would be able to look no further than the 
Rome Act and the original Universal Copyright Convention 
text. [140] 

The interpretation of the Berne Convention for domestic legislation 
was referred to by Mr S.G. Raymond in his report to Parliament 
after the 1928 Conference in Rome.[141] He suggested that in 
interpretating the Convention, the interpretation placed upon it by 
other nations (or any not inconsiderable body of them) might be 
safely and properly adopted, even if that interpretation did not 
commend itself to a common lawyer. f-bwever, according to English 
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Law, one may only look at the Berne and Universal Copyright 
Conventions for assistance if there is an ambiguity in domestic 
legislation. In a recent t\ew Zealand decision, Jeffries J. was 
prepared to go so far as to acknowledge that New Zealand had 
recently concluded the CER Treaty which would affect reputation and 
good will of Australian companies in New Zealand. Crusader Oil NL 
and Another v. Crusader Minerals NZ Limited[l42] was a passing 
off action involving an Australian oil company and a New Zealand 
mineral exploration company, both of which had the name "Crusa-
der". The Australian company sought an injunction requiring the 
t\ew Zealand company to change its name. In this case however, the 
Judge was not called on to interpret any provision of the CER 
Treaty, but rather he took note of its existence and its likely 
future affect. Nonetheless, this case does illustrate the 
relevance of an international treaty to domestic law, and the 
recognition of that by the Court. 

B. ADEQUACY OF PROTECTION UNDER BERNE AND U.C.C. 

The adequacy of the existing Conventions (including the Paris 
Convention for Protection of Industrial Property) was considered by 
the expert group convened by WIPO to consider the legal protection 
of computer software[143]. At the group's first session in 1979, 
the provisions of the existing Conventions were not seen to be 
giving the protection which should be granted to software. The 
experts agreed that the question of the desirability of a special 
treaty for the protection of computer software should be futher 
studied. This further study resulted in the draft treaty, which 
will be considered in the next chapter. 

When looking at . the Conventions, the first question is whether 
computer software comes within the definition of protected works in 

either Convention. 
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The technological advances of the 2oth Century are mirrored in the 
successive revision and extension of the term "literary works" in 
the Berne Convention. The original definition was very general and 
open-ended: "In fact every production whatsoever in the 
literary, scienti fie or artistic domain which can be published by 
any mode of impression or reproduction". [144] This was removed 
by the Paris Additional Act of 1896 when photographic works were 
added to the list of protected works and the phrase "works produced 
by an analogous process" was created. The Berlin Act of 1908 added 
choreographic works and entertainment in dumb show, works of 
architecture and cinematograph productions. "Speeches, sermons, 
addresses and other works of the same nature" were added in Rome. 
The Brussels Act 1948 added works of applied art, industrial 
designs and models. Article 2(1) of the Paris Act 1971 provides 
the latest definition of "literary and artistic works" in the Berne 
Convention. 

The wisdom of the change to the definition in 1908 has been 
questioned. Stephen Stewart argues that had the orginal 1886 
definition been left just when it began to be needed, the 
"considerable intellectual and practical difficulties which the 
Convention encountered later, particularly at the Revision 
Conference in 1948 with regard to films, television broadcasts and 
phonograms, might have been avoided .... "[145] 

The definition contained in the Rome Act which is the relevant one 
for t-.ew Zealand is, (Article 2(1)): 

"The term "literary and artistic works" shall include 
every production in the literary, scientific and 
artistic domain, whatever may be the mode or form of 
its expression, such as books, pamphlets and other 
writings; lectures, addresses, sermons and other works 
of the same nature; dramatic or dramatico - musical 
works, choreographic works and entertainment in dumb 
show, the acting form of which is fixed in writing or 
otherwise; musical compositions with or without words; 
works of drawing, painting, architecture, sculpture, 
engraving and lithography; illustrations, geographical 
charts, plans, sketches and plastic works relative to 
georgraphy, topography and science." 
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It is submitted that computer programs and related material which 
make up computer software would be covered by this definition. At 
this stage of the development of the Berne Convention, there was 
acceptance of the idea that literary and artistic works need not 
solely be used for pleasure, information or instruction purposes. 
A work of architecture or a chart is a work which may have a 
co1TU11ercial as well as an artistic or literary value. The 
categories overlap. The first part of the definition is the key 
section - that which comes later is merely illustrative of the 
types of work that are protected. The list is not exhaustive. 

The words "whatever may be the mode or form of its protection" are 
important because they may cover computer programs in both source 
and object code. Thus, a program which is not intelligible to 
human beings may nonetheless be protected. 

If it is not accepted that Article 2(1) covers object codes, then 
it would seem that Article 2(2) certainly would. That Article 
provides, inter alia, that translations, adaptations and other 
reproductions in an altered form of a literary or artistic work ... 
shall be protected as original works without prejudice to the 
author of the original work. In Apple Computer Inc. v. Computer 
Edae pty Limited[l46], discussed later in the context of 
developments in Australia, two Judges were prepared to give a 
liberal interpretation to the term "adaptation" and hold that an 
object code program was a translation or adaptation of the source 
code program. The exact classification of what takes place when 
changing a program from source code to object was considered at a 
special meeting in Canberra this year, without any firm conclusions 
being drawn. 

Article I of the 1952 text of the Universal Copyright Convention 
provides for adequate and effective protection of the rights of 
authors and other copyright proprietors in II literary, scientific 
and artistic works, including writings, musical, dramatic and 
cinematographic works, and paintings, engravings and sculpture. 11 
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The inclusion of the word "scientific" means that it is possible to 
argue that a computer program is included. When the text was being 
discussed by the Commission in 1952, Canada suggested that the word 
"scienti fie" was unnecessary. The President of the Conference said 
however that the word "scienti fie" was necessary to cover such 
things as logarithm tables and works on nuclear physics.[147] 
Thus, the generality of the definition would allow the inclusion of 
computer software as literary and scientific works. This would be 
the case whether the program is in source code or object code. 

In conclusion on the types of work covered by the Conventions, it 
is submitted that both the Berne and Universal Copyright Conven-
tions as currently ratified by New Zealand would cover developments 
such as computer software. The terms in both Conventions are 
capable of being interpretated in this way. The long lists of 
specific items in both definitions do not narrow the definitions as 
they are non-exhaustive. Thus the Rome Act of 1928 and the 1952 
text of the Universal Copyright Convention may be used to assist in 
determining whether a development of the 1970s and 1980s is able to 
be included in a list of protection works.[148] 

The next matter is publication. Article 4(3) of the Rome Act 
provides that by "published works" is understood "works copies of 
which have been issued to the public." This definition has 
undergone extensive changes in later revisions. The Brussels Act 
added the following words: 

11 and made available in sufficient quantities to the 
public whatever may be the means of manufacture of the 
copies."[149] 

It is made clear that copies must be issued to the public in 
sufficient quantities and that the method of manufacture of the 
copies is immaterial. The Paris Act 1971 sought to define 
"sufficient quantities" by adding the proviso: 

" ... that the availability of such copies has been such 
as to satisfy the reasonable requirements of the 
public, having regard to nature of the work."[150] 
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Manfred Kindermann, in his paper on software and the Paris 
Revisions refers to the 1971 gloss: 

"In interpretating this last phrase, the nature of the 
work must be considered. In short, it depends on how 
many copies must be available and how this must 
hap~en. Thus publication of a work having a high 
value, such as a film, may take place by offering a 
limited number of copies for renting to a certain type 
of customer such as film theatres. In this case, the 
offer of copies amounts to publication."[151] 

The Berne Convention provides protection for both published and 
unpublished works (Article 4 of the Rome Act). Article 4(3) of the 
Rome Act provides however that the country of origin in the case of 
unpublished works is the country to which the author belongs, but 
in the case of published works, the country of first publication, 
and in the case of works published simultaneously in several 
countries of the Union, the country is the law which grants the 
shortest term of protection. The Brussels Act added an additional 
paragraph to provide that any publication of a work which takes 
place in one or more other countries of the Union within 30 days of 
the date of the first publication of the work shall be regarded as 
simultaneous publication. Article 3 of the Paris Act (which builds 
on Article 4 of the Rome and Brussels Acts) specifically makes it 
quite clear the publication must be with the consent of the author 
- this had never been clear in earlier Acts, but only implied. The 
Rome Act neither adequately defines "published works" nor makes it 

clear that publication must take place with consent of the author. 
Under the Rome Act, something may constitute a "published work" 
under its loose and vague definition, but not under the subsequent 
Acts " 

Article II of the Universal Copyright Convention applies the· 
protection provided for in Article I to published and unpublished 
works. A published work is protected if first publication takes 
place in one of the member states. This is the case also when 
works are at first published in that member state. There is 
therefore no requirement for works first published in a member 



- 59 -

state that they be published by a national of a member state. 
lx"lpublished works of the nationals of one member state enjoy in 
each other member state the same protection as that state gives 
unpublished works of its own nationals. Article VI defines 
publication as being the reproduction in tangible form and the 
general distribution to the public of copies of a work from which 
it may be read or otherwise visually perceived. There is not 
qualification of the amount (e.g. substantial quantities) like the 
equivalent provision of the Berne Convention. Accordingly 
publication of a small number of programs satisfies the publication 
requirements of the Universal Copyright Convention but not the 
Berne Convention. 

The lack of formalities in the Berne Convention has already been 
mentioned. Copyright automatically subsists in a literary or 
artistic work without the need to deposit anything at either a 
national or international depositary. In this way, secrecy, which 
may be so important in the development of a new product, is 
maintained. The Universal Copyright Convention requires certain 
formality requirements as the condition of granting protection. 
These formality provisions would only be relevant in a country 
which has no formalities requirements if the subject matter of 
protection was to be published outside the boundaries of the State 
in which it was first published. To receive subsequent protection 
in a State which requires formalities, the minimum formalities 
provided by Article III of the Universal Copyright Convention would 
have to be complied with. If however the work was first published 
in a State which required formalities, such as the United States, 
minimum formalities would not suffice to enable protection to be 
given, if that State was the place of first publication, but full 
compliance with all the requirements would be necessary. The lack 
of formalities in the Berne Convention has given rise to lengthy 
debate at the various WIPO sponsored meetings on the best means of 
protection of computer software[l52]. Provided software, or some 
of its constituent parts, can be included in the definition of 
literary and artistic works or its equivalent in the Universal 
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Copyright Convention, formalities would not concern a proprietor of 
software. They arE non-existent under Berne, which is the optimum 
for him, and minimal under Universal Copyright Convention. 

rbw long shoulu computer software be granted the protection of the 
Conventions? Article 7 of the Rome Act provides that the term of 
protection to be granted by the convention shall be the life of the 
author and 50 years after his death. In the case of works which 
have joint authors, Article 7 bis provides that the term shall be 
calculated according to the date of the death of the author who 
dies last. This could therefore substantially lengthen the term of 
protection for works. Lhtil the Brussels Act, the 50 years period 
had been optional as the term could be made the subject of a 
reservation (Article 7(2) of the Rome Act). rbwever the deletion 
of paragraph (2) of the Rome text made it necessary for all 
countries of the Lhion to give a minimum period of protection of 50 
years after the death of an author except in the case of cinemato-
graphic works and works of applied art. It was this change in the 
Brussels Act which was one of the reasons why the authors of the 
committee on the reform of the New Zealand copyright legislation 
did not think ti,at New Zealand should ratify the Brussels Act: 

"We would particularly stress the matters of term of 
copyright ..... We are recommending a reduction in the 
general term of copyright to a period less than the 
minimum provided by Article VII(l), and if New Zealand 
accedes to the Brussels Revision it cannot provide for 
such a reduced term."[153] 

There is a strong argument against a 50 year period in the case of 
computer software. Given the speed of technological change, a 
computer program written in 1980 will certainly be obsolete in 50 
years time. A shorter period is desirable. rbwever as Manfred 
Kindermann noted in his paper on the Paris Act 1971[154], there 
are several works which were referred to in Article 2 ( l) such as 
maps and plans that may become obsolete while their term of 
protection runs for many years so computer software is not unique 
in that regard. The Universal Copyright Convention provides for a 
shorter term than that of the Berne Copyright Convention. Article 
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IV(2) provides that protection is to last for no less than the 
lifetime of the author and 25 years after his death. Even that 
period may be said to be too long for computer software. 

One of the principal rights protected by the Berne Convention is 
the right of translation. Article 8 of the Rome Act gives to the 
authors of unpublished works, who are nationals of one of the 
countries of the Union, and the authors of works first published in 
one of those countries, the exclusive right of making or authori-
sing a translation of their works in the other countries of the 
Union, during the whole term of the right in the original work. 
This right was recognised as fundamental in 1886 as a translation 
gives a work its international dimension. Its importance in the 
context of computer software is in the translation, if that be what 
it is, of a source code program to an object code program. The 
matter was considered by Lockhart J. in Apple Computer Inc. v. 
Computer Edge pty Limited. [155] He was prepared to hold that the 
translation of a program from source code to object code was a 
translation. If he is correct, then that right is the author's 
throughout the whole term of the right in the original work. 
Article V of the Universal Copyright Convention spells out the 
basic rights of the author in whose work copyright subsists. Those 
rights include "the making and publication of translations of 
works" protected under the Convention. If it be said that the 
change from source code to object code is a translation, then it is 
submitted that those words are general enough to include transla-
tions of computer programs. However this matter is not resolved. 

Article 12 of the Rome Act gives the right of adaptation to the 
author. The same Article in the Brussels Act is couched in more 
precise terms, but the substance is not altered. There is no 
adaptation right as such in the Universal Copyright Convention. 
The relevance of this Article is again seen in the way the object 
code is to be treated. If the changes which take place in making a 
source code into an object code are adaptations, and not transla-
tions, then the Berne Copyright Convention provides the necessary 
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protection. In order to constitute an adaptation under Article 12 
of the Rome Act, it would be necessary that any adaptation would be 
a reproduction of the work in the same or another form without 
essential alterations, additions or abridgements and which would 
not present the character of a new original work. The change from 
source code to object code is of a more fundamental nature than 
that, as the character of the source code is altered. 

One of the most important rights of the Berne Convention is the 
reproduction right. Until the Stockholm Convention of 1967 it was 
not expressly stated in the Convention. Stewart advances as the 
reason for its omission the fact that it was always understood that 
the author would have this right jure conventionis, but that it 
proved difficult to find a formula which would cover both present 
and future processes of production.[156] Article 9(1) of the 
Paris Act 1971 gives to the authors of literary and artistic works 
"the exclusive right of authorising the repoduction of these works, 
in any manner or form". The absence of the express right of 
reproduction, constitutes a serious weakness in the Rome Act of 
1928 as it relates to computer software. It is submitted that it 
would be very difficult for example to argue that an implied right 
existed in the Rome Aqt of 1928 for the reproduction in machine 
readable form of a computer program. The very wide yet explicit 
definition provided by Article 9 (1) of the Paris Act 1971 would 
appear to be essential in order to be able to mount such an 
argument. 

A similar problem exists with the Universal Copyright Convention. 
IV bis of the Paris Act 1971 refers to the basic rights ensuring 
authors' economic interests as including the exclusive rights to 
"authorised reproduction by any means". Reference has already been 
made to Article VI of the same Convention which defines publica-
tion. An essential part of the requirement of publication in 
Article VI is that the reproduction must be "in tangible form" from 
which the work "can be read or otherwise visually perceived". The 
reference to reproduction in Article IV bis is wider, in that the 
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words "by any means" would indicate that it need not only be in 
tangible form. Thus a copy of a computer program which is stored 
on a silicon chip may be a reproduction for the purposes of Article 
IV bis of the Universal Copyright Convention, but would not satisfy 
the definition of publication in Article VI. In his paper on the 
Copyright Conventions and Software, Manfred Kindermann said that 
the restricted meaning of reproduction in Article VI was mainly 
adopted in deference to the United States of America, although the 
United States Copyright Act 1976 no longer maintains such a 
restricted meaning. Section 101 of that Act provides that the term 
"copies" covers "any material fixation of the work from which it 
can be perceived, reproduced, or otherwise communicated, either 
directly or with the aid of a machine or device". He argues that 
given the change in the United States, the same wide definition of 
reproduction contained in Article 9(1) of the Berne Copyright 
Convention may be given to the term "publication" contained in 
Article VI of the Universal Copyright Convention: 

"It does not require a modification of the text of 
Article VI to reach that interpretation if "read or 
otherwise visually perceived" is understood as 
embracing reading or otherwise visually perceiving by 
means of suitable display or printer equipment such as 
video-recorder fed T.V. screen or a computer linked 
display terminal or output printer."[157] 

Such an interpretation may be acceptable to the Courts. The Judges 
in Apple Computer v. Computer Edge[158] were prepared to give a 
liberal definition to terms such as "literary work" and such an 
interpretation would allow "reproduction" to have the wide meaning 
ascribed to it ~y Kindermann. 

C. CONCLUSIONS 

It is submitted that there are strong arguments for saying that the 
latest texts of both the Berne Convention and the Universal Copy-
right Convention are applicable to computer software. However 
while the definition of "literary and artistic work" in the Rome 
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be wide enough to cover computer software, there are other 
provisions that do not provide adequate protection. Particular 
reference is made to reproduction, which is of critical importance 
to computer software. The same comments apply to an interpretation 
of the 1952 text of the Universal Copyright Convention, although 
the question of reproduction is more hopeful. New Zealand would 
therefore be required to ratify the latest revisions of both 
Conventions if it wished to make the matter more certain. The 
length of protection under both Conventions is also too long for a 
development such as computer software. While the model legislation 
allows for a twenty year period of protection, recent canadian 
proposals provide for only five years, [159] while Japan is 
proposing a law which which provides fifteen years' protec-
tion. [160] 
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RECENT INTERNATIONAL INITIATIVES 

INTRODUCTION 

In this chapter the work done at the international level by groups 
of governmental and non-governmental experts under the auspices of 
WIPO will be examined. Two major achievements have been realised 
in the last seven years - firstly the model national law of 1978, 
and secondly the model treaty of 1983. These are extremely 
important documents, because they are the result of much discussion 
that has taken place since 1971 on the best methods of providing 
protection for computer software. This Chapter will also 
illustrate the functions of WIPO, particularly those of consulta-
tions of member states, and providing a forum at the international 
level for discussion in general terms and of specific proposals. 

Since the early 1970s WIPO has been at the forefront of discussion 
on the need to provide protection of computer so ft ware. In 1970, 
the Secretary-General of the United Nations called for an 
international study to be undertaken on protection at a national 
and international level.[161] In response to this call, WIPO 
convened a meeting of an advisory group which was compcsed of 
governmental experts from developed and developing nations. [162] 
The purpose of the meeting was to examine existing efforts at the 
national level to protect software and also to assess the impact of 
existing international conventions, and whether there was a need 
for any modification of the Berne or Paris Conventions. 

In opening the meeting WIPO's Director-General suggested that 
attention be given to the possible subject matter of protection, 
the interests of developing countries, and also whether the written 
views of governments should be obtained. [163] This latter 
suggestion illustrates an important function of WIPO the 
assembling and dissemination of information concerning the 
protection of intellectual property and the carrying out of 
studies. It is an extension of the responsibility of the old Berne 
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International Bureau to collate material for the purpose of 
educating the governments of member States. 

At the initial meeting of governmental experts, it was agreed that 
any study should confine itself to the question of the method of 
protection of computer software and that the separate question of 
the use of works protected by computer systems be made the subject 
of a separate study. Two other major decisions were made by the 
participants of the initial meeting. All members agreed that 
computer programs in the widest sense were worthy of protection -
attention was mainly focussed on the means by which such protection 
could be given.[164] Secondly, the experts resolved that the 
study should concentrate on the desirable ingredients of a system 
of legal protection of computer programs, rather than rigidly 
follow the lines of established legal concerns for the protection 
of other inventions or works[l65]. Later meetings of various 
groups have been prepared to cut across the traditional patent and 
copyright boundaries[l66]. For example, it was agreed, even in 
1971, that the period of protection for computer programs should 
not be based on established concepts of intellectual property but 
on up-to-date evidence concerning the effective commercial life of 
a program and the need for a reasonable recoupment of invest-
ment[l67]. 

Another major issue which has been a source of debate since 
discussions first began in 1971 is the issue of registration or 
deposit of computer programs. In 1971, the different traditions of 
member countries was obvious. The expert of the United Kingdom for 
example, ref erred to his country having had no experience of a 
registration system in copyright. Canada and India had optional 
registration systems, and the United States of America in effect 
had compulsory registration[l68]. Therefore the advisory group 
agreed that the estgblishment of such a system would depend on the 
legislative traditions and the administrative resources of the 
country concerned. The fourth session of the advisory group of 
non-governmental experts which produced the model law did not 
include in the draft any system of deposit or registration with a 
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national authority, or compliance with any formalities. The report 
of the fourth session simply sets out the arguments for and against 
such a proposal and leaves its member states to decide for 
themselves taking into account their differing legislative 
traditions and preferences.(169] A mandatory deposit system 
draws its inspiration from the patent system. In return for 
special protection accorded, the owner of copyright rights would be 
required to deposit the software. This would ensure the eventual 
disclosure of the software to the public with the consequent 
advancement of the art, as with patentable products. The promoters 
of such a system argue that it would enable third parties to direct 
their efforts to creating computer software in new fields and would 
promote the distribution of computer software, facilitate its sale 
or licensing, and increase certainty concerning the object of 
protection in each case. A less formal system is compulsory 
registration where the software owner would be required to provide 
particulars of the software, together with an extract of it, which 
would be disclosed to the public. A compulsory registration system 
is alien to l\ew Zealand's Copyright Law but is similar to that 
adopted in the Lhited States. 

The compulsory deposit system has been criticised for being 
unnecessarily complex in that careful indexing .,..,ould be required 
(without which the advantages of disclosure and public notice would 
be nugatory). Secondly, deposit would have to provide for public 
disclosure after a period of time, but if the time period were too 
long - thus ensuring protection of the software - the advantages of 
disclosure would disappear. Mandatory deposit would inhibit small 
producers, and could discourage creators who had to disclose their 
works. The report also said that protection should not be 
dependent on any formalities in the model laws as this would be at 
odds with the copyright laws of most countries.(170] 

The report suggested to member States the desirability of deciding 
the basic approach to a system of protection before considering the 
option of mandatory deposit: 
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"If a patent law approach were adopted, it would be 
logical for a requirement of compliance with formali-
ties to be included in legislation based on the model 
provisions which ... would need to be examined in the 
light of such an approach. If the principle of the 
model provisions (copyright law approach) were adopted: 
countries whose copyright law contains no requirement 
for compliance would have to consider, on the balance 
of convenience, whether and to what extent such a 
requirement should be introduced for forms of computer 
software that are not protected by copyright ... "[171] 

Several comments were also made about the optional deposit system 
(like the Canadian and Indian systems). In this kind of system 
deposit does not confer any legal rights but merely certain 
presumptions as to the time of creation of the software. 

An optional system enables public access to non-secret software, 
gives the depositor evidence of prior existence, and through 
publication of an abstract of computer software enables the public 
to know the kind of software available. However the report of the 
Fourth Session also cast doubts on this system. The principal 
arguments against such a system are the inability to tell whether 
or not the software has been updated, and that evidential 
advantages could be achieved by deposit with a Notary Public for 
example[l72]. 

Alternatively, an optional rE:gistration system was proposed where 
the information registered could include an abstract of the 
computer program, the machines on which it could be used and the 
languages, the price and the date of expiration. The report 
concluded: 

"The usefulness of an optional deposit or registration 
system would have to be examined in the context of the 
needs of software producers and users, and of the 
services already existing in the field. Any such 
system having no legal effects would probably have . to 
be considered outside the framework of legal protection 
of computer software."[173] 
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B. MODEL NATIONAL LAW 

At the fourth session of the Advisory Group of non-governmental 
experts which met in Geneva from 1 to 3 June 1977, a document which 
had been prepared by the International Bureau containing draft 
model provisions for a national law on the protection of computer 
software was discussed in some detail.[174] 

The report of the fourth session referred to the purpose of the 
model law as being to provide assistance to the States in either 
complementing their law or introducing certainty to those 
provisions that are applicable to software protection: 

"They endeavour to regulate their subject matter in as 
complete a way as possible so that they may form the 
basis of a special law on the protection of computer 
software; they would of course have to be adapted to 
the legal system of the country adopting them and 
supplemented with the usual provisions in its 
legislation."[175] 

Secondly, the report commented that the provisions should not be 
understood as requiring adoption in a separate law, but that they 
might simply amount to clarification, or extension of existing 
legal rules and could be incorporated in existing laws. 

"... the complete presentation in the model provisions 
has the advantage that it draws attention to the 
various problems which may exist under particular 
national systems and indicates possible solutions to 
those problems."[176] 

In proposing model laws on a national level, the Advisory Group 
also referred to the linkage between national laws and the 
international system. It was stressed that protection of computer 
software does have an international flavour, in that the use of 
computer software frequently concerns more than one country, and 
that the development of modern t echnology enables use of software 
in one country while the machine which performs functions under the 
control of the software is in another country. The national laws 
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were seen as a means by which these problems could be addressed and 
harmonisation of the law encouraged. 

The model law is made up of seven sections: 

(i) Section 1 defines the protected subject· matter -
computer programs, program description, supporting 
material and computer software. 

Computer software means any or several of the i terns 
referred to in Sections l(i) to l(iii), namely 
computer program, program description or supporting 
material. The earlier draft model provisions for a 
national law provided that protection was afforded to 
software in the broad sense, that is computer 
programs and the related documentation.[177] The 
related documentation comprised program descriptions, 
algorithms, flow charts, program desciptions and 
explanatory instructions belonging to or intended for 
a computer program. Gert Kolle, in an article on the 
future prospects for computer software protection 
GOmmented on that definition, and said that by 
extending protection to algorithms as such, the draft 
went beyond 
experts.[178] 

the recommendations of the group of 
Algorithms were eventually deleted 

from the definition, and the definition of the 
subject matter of protection were spelled out in 
greater detail by stating a number of alternatives. 
The result was Section l of the Model Provisions of 
1977. Kolle criticises this move as showing a 
tendency towards "excessive perfectionism and a 
wealth of detail". He preferred the more open clause 
on the subject matter of protection which he saw as 
being more suitable, and more adaptable to future 
developments.[179] There is some merit in this 
argument, as the definition of literary and artistic 
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"works" in the Berne Convention illustrates. A more 
general definition may be more appropriate in 
changing times than an overly comprehensive one, 
provided all the basic elements are contained in the 
general definition. The word "proprietor" is also 
defined, and is intended to cover joint proprietors, 
where computer software is created jointly or where 
the rights in it are owned jointly by more than one 
successor in title. 

(ii) Section 2 covers ownership and devolution of rights 
in software. It proposes that computer software 
belongs to the person who creates the software, but 
in the case of an employee, the rights belong to an 
employer unless otherwise agreed. The section also 
contains a reference to assignability in whole or in 
part by contract. 

This Section determines who is entitled to the rights 
provided for by the law and permits transfer and 
devolution of rights. 

One interesting question which is considered in the 
context of Section 2 is whether the creator of a 
computer program which generates another computer 
program can be considered the creator of that other 
computer program. The commentary on Section 2 
explains what often happens: 

" the creator devises a "parent" 
program designed to have a wide range of 
applications in making provision for a 
variety of different functions. A 
generating program selects appropriate 
parts of the parent program, adjusts them 
to the needs of the new program, links 
those parts together and produces the new 
program, all of whose parts are thus 
contained in the parent program. This is 
a question which would have to be decided 
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case by case. In the situation outlined 
above, the creator of the parent program 
would probably be considered also to have 
created the new program; but even if he 
were not, his rights would extend to any 
n~w. program which is substantially 
similar to the parent program f ram which 
it was produced."[180] 

(iii) Sections 3 and 4 cover the requirement of originality 
of computer software and states that concepts (as 
opposed to the form in which they are expressed) are 
outside the protection of the law. 

The concept of originality is appropriate since the 
model provisons adopt a copyright approach. They 
protect the form in which ideas are expressed and 
cannot be invoked against anyone who has indepen-
dently created software which is the same as the 
protected software. 

Section 4 is also a fundamental copyright concept, 
namely that the provisions protect the form in which 
the concepts or methods used in the creation of 
computer software are expressed and not the concepts 
themselves. If a computer program is patentable, as 
it has been on several occasions in the United States 
(as where it embodies a new and inventive concept) , 
it follows that the concept itself is also protected. 

(iv) Section 5 lists the rights of the proprietor, being 
rights to prevent any person from disclosure, 
copying, facilitating access to software, use of the 
program to produce a substantially similar program, 
using the program description for the same purposes, 
selling any such similar program, or doing any of the 
acts referred more specifically in the section. 
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These rights allow the proprietor to prevent certain 
acts committed in direct or indirect relation to the 
computer software owned by him. Particular reference 
is made to Section 5(iii) where copying is given a 
very wide definition namely, copying "by any means or 
in any form". 

( v) Section 6 defines infringement as the unauthorised 
disclosure of the software or facilitating of its 
disclosure before it is available to the public; 
allowing or facilitating access by any person to any 
object storing or reproducing ~he software before it 
is made available to the public; copying by any means 
or in any form; using the computer program or program 
description; offering or stocking for purposes of 
sale, hire, licence, selling, importing, exporting, 
leasing or licensing. Sections 6(2) and (3) specify 
two situations (independent creation of software and 
the particular situation of foreign vessels, 
aircraft, spacecraft or land vehicles entering the 
territory of the country). The latter exception is 
based on the principles laid down in Article 5 of the 
Paris Convention for the Protection of Industrial 
Property. 

Section 6(2) refers to the "independent creation" 
idea that is typical in copyright, namely that one 
who unknowingly and independently creates a work 
which is a duplicate of that which is the subject of 
protection has not infringed, unless of course the 
program has received patent protection under the 
national laws of one country. 

(vi) Section 7 provides that the term of protection is 
twenty years from the date of first use or sale, and 
in no case is the period of protection to exceed 
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twenty-five years from the time the computer software 
was created. This period is substantially less than 
that provided by the Berne Convention, but only five 
years less than the period provided by the Universal 
Copyright Convention. 

The commentary on this Section says that the aim is 
to encourage proprietors of the rights in computer 
software to make the software accessible to the 
public by giving them a reasonable period during 
which they can rely on the protection of the law. 
"Once the rights have expired, everyone will be free 
to copy or use the computer software, subject to any 
continuing rights under other laws."[181] 

Is 20 years too long a period? The proposal 
contained in the Canadian White paper on Copyright 
may be more realistic given the nature of the subject 
matter of protection. In relation to computer 
programs (which is the only category of computer 
software referred to), the following proposals are 
made: 

"(a) The term of protection for an unpub-
lished machine-readable program will be 
five years from the date of creation; 

(b) The term of protection for a 
machine-readable program will 
years from the end of the 
publication; and 

published 
be five 
year of 

(c) If the machine-readable program is 
published more than five years after its 
date of creation, it will not be 
eligible for computer program copy-
right. "[182] 

The Japanese proposal is for a period of 15 years. 
The commentary on the Japanese intentions makes the 
following comments about duration of rights: 
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"As the base of the concept to determine 
the duration of program rights, as in the 
case of existing industrial property 
rights, it is necessary to grant an 
exclusive right for a certain period to 
secure recovery of investment, and 
thereafter offer the program for general 
use in order to contribute to the 
development of industry and the 
economy."[183] 

Some would agree that a period of either 15 or 20 
years for computer software is unacceptably long, and 
the canadian proposal adequately covers this type of 
property. The commentary on the model laws 
acknowledges that the period is a little longer than 
the term normally accorded to patents, but is shorter 
than the normal copyright period. 

"Consideration must also be given to the 
fact that computer software can have a 
very long life; computer programs which 
formerly became obsolete as soon as a new 
generation of computer hardware was 
developed can now, by means of another 
program, be adapted for use in subsequent 
computers. Furthermore, it can take 
several years for computer software to 
become ready for commercialisation, 
especially in foreign countries."(184] 

Thus the question of duration is still not solved. 

(vii) Sections 8 and 9 cover establishment of relief and 
make clear that protection on the basis of other 
provisions such as Patent or Copyright Law is not 
excluded. 

Tne commentary on Section 8 concedes that it is very 
general, but says that is because of the very 
different rules in the countries that may adopt the 
model provisions. The commentary also suggests that 
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this section will be more useful as a guideline 
rather than as a model provision.(185] 

Section 9 is designed as a reminder that the purpose 
of the provisions is to complement existing law on 
computer software. 

"For example, a proprietor whose rights 
under the law have expired under Section 7 
may nevertheless, at least in respect of 
certain forms of computer software be able 
to take action in reliance upon the 
copyright law of the country concerned 
unless computer software has been removed 
in its entirety from the copyright law 
when introducing the model provisions; 
similarly, a patentee of an invention 
involving computer software is not 
prevented by Section 6(2) from bringing an 
action under the country's patent law with 
respect to computer software created 
independently."[186] 

As to the first of the suggestions about independent 
copyright action, the most appropriate thing to do 
when introducing a model provision of this sort, 
would be to exclude computer software from copyright 
protection. It would inappropriate if sui generis 
legislation provided speci fie provisions on matters 
such as duration of protection, and a more general 
copyright statute provided a far longer period. As 
Kolle indicates, the draft legislation contains no 
rule on possible precedence 
protection or on conflicts 

of other systems of 
between the special 

software protection and other forms of protection. 
f-e suggests it is for national legislation to avoid 
undesirable overlapping of the various systems of 
protection and to establish an order of precedence 
between the various possible forms of protection. 
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The general reaction to the draft model laws has been 
favourable. Kolle suggests that the model law 
constitutes an excellent tool for continuing the 
debate on the appropriate protection of software: 

"The rules proposed for national 
protection of software would seem both to 
take into account the special features of 
the problem and to meet the software 
producers' need for protection."[187] 

He cautions against excessive perfectionism, lest 
such striving prevent states from adopting special 
legislation and rely on existing copyright legis-
lation. This warning has some validity. WIPO has 
now sent thirteen years on this topic and no defini-
tive proposal has been produced. f-bwever, the value 
of WIPO is in its raising of the issues. It is for 
national legislation to specify particular methods of 
protection, and for international organisations to 
highlight the various options. Abel expresses simi-
lar sentiments on the value of the WIPO proposals: 

"At the vary least the WIPO proposal 
simplifies the terms which apply to the 
area and to a degree, draws a well defined 
line between the needs of software 
manufacturers and those of society .... One 
of the strongest arguments favouring an 
international treaty (or identical 
national laws) is that of clarifying much 
of the uncertainty surrounding the 
protection which may be afforded to 
computer software. By delimiting the 
subject matter to be protected and the 
origins of the protection afforded, the 
protection draft has succeeded in this 
goal. "[188] 
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C. MODEL TREATY OF 1983 

Following publication of the Model Laws, WIPO convened a meeting of 
a further expert group on the legal protection of computer 
software. This Group held its first session in Geneva from 27 to 
30 f\bvember 1979.[189] The meeting again reaffirmed the 
desirability of protection for computer software and then examined 
t e proposals for a treaty. Particular reference was made to the 
Paris and Berne Conventions, and it was agreed that those 
Conventions did not provide the protection which should be granted 
to computer software. The International Bureau was asked to 
undertake further study and to produce proposals for a treaty for 
the protection of computer software. The question of the 
international deposit of computer software was further discussed 
but no conclusions were reached. The Expert Group recommended that 
the Bureau prepare a questionnaire to cover problems raised in 
connection with the international protection of computer software 
and any other related questions. The questionnaire was also to 
canvass opinion on the desirability of a treaty on the protection 
of software. 

Some people have criticised the failure of WIPO to act decisively 
in this field rather than holding innumerable discussions which 
appear to lead nowhere. It should be borne in mind however that 
protection for computer so ft ware is extremely complex, and there 
are many competing interests. WIPO 's value as a co-ordinator of 
information is illustrated by the International Bureau's question-
naire to member States. 

As a member of WIPO, Australia received a questionnaire concerning 
computer software matters in March 1981.(190] To assist in 
preparing the response, copies were widely circulated amongst 
interested organisations such as the Department of Science and 
Technology, the Australian Copyright Council and the Public Service 
Board. For those who would say WIPO is not decisive, the following 
comment of the Australian Government partly provides an answer: 
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"l'btwithstanding the substantial amount of work carried 
out by the Expert Group and the International Bureau 
and notwithstanding the consultation with affected 
in~erests on which the following answers are based, 
this Department ... considers that there is still room 
for further consultation as to the desirability of 
additional protection and as to the form which it 
should, if granted, take."[191] 

Ultil member States have firm conclusions about what they want in 
model provisions, WIPO is unable to do more than consult and 
suggest. 

Four questions were contained in the questionnaire. The Australian 
view was expressed in the letter from the Attorney-General's 
Department to WIPO dated 25 January 1982.[192] The Australian 
view is useful when considering the probable t\lew Zealand position. 

The first question asked member States to give an opinion as to the 
extent of protection of computer software by the existing 
treaties. [193] The Australians agreed that the protection given 
by the existing treaties was inadequate and uncertain, although it 
was conceded that copyright law was generally capable of protecting 
computer software against unauthorised copying where the program or 
an expression of it can be treated as a literary or artistic work. 
The duration of protection was also considered difficult as 
copyright law was said to provide far too long a period of 
protection. For these reasons the Australian contributors did not 
think that a modification of the Berne Convention would be 
appropriate, and there was agreement with the International 
Bureau's conclusion that the Paris Convention was also an 
inappropriate vehicle for reform. 

The second and third questions were answered by Australia as 
one. [194] The second question was whether additional provisions 
were required in order to ensure sufficient international 
protection of computer software and to regulate related matters 
such as freedom of international traffic. The third question 
covered the measures to be taken to adopt such additional 
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provisions ( for example, the revision of existing Conventions or 
the conclusion of a special treaty). The general consensus in 
Pustralia was for a new treaty because it was thought that no 
existing treaty could be satisfactorily amended to provide the 
appropriate protection for computer software. 

The final question directed to member States concerned the 
desirability of setting up an international register of computer 
software on the understanding that the international deposit of the 
descriptions of software for the purpose of such a register (1) 
would be voluntary, (2) would not be a condition of protection of 
any rights the owner of software might have, and (3) would be kept 
secret by the depositary authority for as long as protection lasts, 
but would be available, with the consent of the depositor for the 
purposes of evidence of the date of deposit.[195] There was 
little enthusiasm in Australia for this proposal, and was compared 
with adequate copyright protection which would facilitate freedom 
of exchange and marketing of programs. 

The answers from all the States were collated, and presented at the 
Second Session of the Committee of Experts held at Geneva 13th to 
17th June 1983.[196] 

Thirty WIPO members participated, and among the member States were 
not only the developed countries as expected but even nations such 
as Qi ina, Congo and Turkey. Also present were five intergovern-
mental organisations who were present as observers, one of which 
was UNESCO. The conclusions adopted following the meeting noted 
with appreciation the work done by WIPO in many ways to protect 
software, and expressed the unanimous view that, whatever the form, 
there should be effective international protection of computer 
software. That was the view notwithstanding that some of the 
member states attending the Second Session were quite clearly 
importers of computer technology. 
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As at prior meetings, an opportunity was given to delegates to 
discuss their national laws, and whether copyright and/or patent 
legislation provided the protection which all considered to be 
necessary. An opportunity was also afforded delegations to comment 
on the advisability or otherwise of a new sui generis treaty for 
the protection of computer software. Of the national delegations 
whose submissions are contained in the report of the meeting, six 
delegations indicated opposition to a specialised treaty, while a 
further six were neutral on the subject, with Finland and India 
indicating that such a proposal would be worthwhile.[197] The 
principal reasons advanced by delegates as to why such a treaty 
would be inappropriate were that it might distract from the 
possibilities offered by copyright law, and that existing 
conventions and national laws were adequate. Several nations 
expressed the view that if an additional treaty was desired, if 
should be concluded as a special agreement under Article 20 of the 
Berne Convention. That Article reserves unto the members of the 
Lnion the right to enter into special agreement among themselves, 
where those agreements grant two authors more extensive rights than 
those granted by the Convention, or contain other provisions which 
are not contrary to the Convention. The representatives from other 
international and private organisations were also split on the need 
for a new convention for the protection of computer software. 

The proposed special treaty which had been prepared by the 
International Bureau was considered to the extent that it raised 
the following basic principles of international protection for 
computer software: 

(a) Definitions; 

(b) Desirable minimum rights; 

(c) Duration of protection; 
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(d) Use of computer software on land vehicles, 
vessels, aircraft and spacecraft; 

(e) National treatment. 

Definitions 

Article l of the draft treaty defined "computer program", "program 
description", "supporting material" and "computer software". The 
definitions are the same as those appearing in the model provisions 
produced in 1978. 

The report on the meeting in 1983 does not make it clear who aired 
certain opinions, but does indicate that delegates had moved away 
from the idea of a three level definition such as that contained in 
the model national laws. [198] They considered it was necessary 
only to give the definition of "computer program". Some delegates 
even expressed doubt on whether a definition was needed, particu-
larly because any definition would soon become obsolete as a result 
of technical developments. 

The Experts had some difficulty with the definition of computer 
software, and in its conclusion the Second Session recommended the 
convening of a further working group to examine certain technical 
issues, such as an adequate definition of the term. In particular 
one of the fears was that even if the definition was only of a 
descriptive nature, it could soon become obsolete because of 
ongoing technological developments.[199] 

Desirable Minimum Rights 

Article 4 lists and defines the acts against which Contracting 
States are obliged to grant protection under the treaty. The acts 
are those referred to in Section 5 of the Model Provisions. 
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CXJration 

Article 5 is based on the provisions of Section 7 of the Model 
Provisions. It provides that protection starts at the time of the 
creation of the computer software and continues at least until the 
expiration of twenty years calcolated from the earlier of the 
following dates: 

(i) The date when the computer program is first used; or 
(ii) The date when the computer software is first sold. 

This differs from the Canadian proposals which in effect provide 
five years' protection from date of creation, rather than date of 
first use. [200] 

The meeting of Experts considered that the duration of protection 
should be dependent on the type of protection afforded to computer 
software, whether under copyright law, trade secret law, or patent 
law. Reference was made to Article 7(1) of the Berne Convention 
and Article 4(2) of the Universal Copyright Convention for 
copyright protection. It was stressed that the duration of 
protection should not exceed ten to fifteen years because a longer 
period would create difficulties for users of software in view of 
the need to further develop the software. No-one suggested 
applying the Berne period to computer software. 

(d) National Treatment 

Article 3 deals with national treatment, and provides that 
Contracting States must grant national treatment in respect of the 
protection of computer software, whatever the form of protection 
may be. 

It was agreed by the Experts that the principle of national 
treatment should apply to the protection of computer software, and 
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there would appear to be no reason why this should not be the 
case. This is the most effective way of dealing with a truly 
international development, and avoids jurisdictional and choice of 
law problems. 

The remaining Articles of the draft Treaty follow the established 
practice for treaties concluded under the auspices of WIPO, with 
the exception of Article 6 which is based on the principle laid 
down in Article 5 of the Paris Convention for the protection of 
industrial property, and covers the use of computer software 
effected on land vehicles, vessels, aircraft or spacecraft. That 
provision is also contained in the model national law. 

The proposal that there be an international depositary of computer 
software has lost favour. Several reasons were advanced.(201] 

Firstly, most copyright systems provide that if a work is eligible 
for protection, copyright subsists without any formalities. 
Secondly, classification and publication cost problems were 
referred to. While it was generally agreed that studies might be 
conducted as to the desirability of national systems of registra-
tion, an international system was quite clearly not needed. The 
only delegation indicating some approval for an international 
system was Australia, which mentioned that a deposit system might 
be desirable if any international system for protection of ideas in 
software were adopted. However there appears to be no movement in 
that direction. 

The Australian proposal would be necessary if ideas in software are 
to be protected, as that is a movement away from a copyright system 
to one having patent characteristics. Copyright law only protects 
the manner in which an idea is expressed, rather than the idea 
itself. Therefore to provide protection to the computer programmer 
who by chance devises a program which is very similar to one 
protected, it would be necessary to provide proof that the 
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protected program was devised first. That could only be done if 
some form of deposit was established. 

Accordingly it is clear that the principal issues 
protection of computer software at an international 

involving 
level are 

becoming quite clearly defined. There is general acceptance of the 
need for effective international protection, and the committee 
noted that WIPO together with UNESCO intends undertaking a study on 
the protection available for computer software under existing 
international copyright laws and treaties, the copyright approach 
being the most favoured. Unfortunately however, the committee 
considered that in the light of developments, and future studies, a 
stand on the question of the best form for the international 
protection of computer software would be premature, and the 
Committee recommended that the consideration of the conclusion of a 
special Treaty should not be pursued for the time being. The 
Committee also noted that the study of establishing an interna-
tional deposit of computer software was not required to be pursued 
at this stage. This is unfortunate because by the end of this 
meeting, with the possible exception of the definition issue, the 
other questions were reasonably clear. 

Following this meeting, the International Bureau of WIPO wrote to 
all member States seeking comment on the results of the meeting. 
Australia, being a member, received a copy of this letter. The 
Attorney-General's Department in Canberra replied by letter dated 
27 January 1984.[202] The reply does not attempt to give a 
global Australian view, but faithfully reports the comments of each 
respondent to whom copies of the WIPO Report had been sent. The 
Departmental view was also briefly outlined. The copyright system 
of protection was still considered the best form of protection, 
al though the deficiencies brought about by the term of protection 
and the failure to protect ideas was raised. The Departmental view 
on registration which had been stated at Geneva had not changed in 
the intervening months, although none of the private respondents 
has expressed support for any system of registration. 
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This letter illustrates the ongoing discussion between WIPO 
member States in developing appropriate measures to 
intellectual property. Cne must wonder however when 

and its 
protect 

all the 
discussions will stop and some firm conclusions be made. Doctor 
Robin Bell of the Attorney-General's Department in canberra 
apparently has given some thought to that himself. In closing the 
seminar held at the conclusion of the National Symposium in March 
1984 in Canberra, he commented on a further joint meeting called by 
WIPO and UNESCO to consider copyright aspects of legal protection 
of computer software and remarked at their facility for coming up 
with "new permutations on an old theme. "[203] He did acknowledge 
however that the meeting was going to be of some importance, and 
that Australia should have its views well settled by the next 
international meeting. Dr Bell however should note that the 
international organisations cannot be expected to resolve all 
problems without some firm proposals from member States. Australia 
does not yet have any final view on these issues, as he himself 
indicated. 

D. CANBERRA MEETif\G ON TECHNICAL ISSUES 

The last of the international meetings in this series was held at 
canberra from 2 to 6 April 1984. [ 204] This was a Working Group 
to deal with technical questions relating to definitions and 
technical explanations, classificaton of computer programs, and 
questions involving preventing or hampering unauthorised usage of 
computer programs by technical protection devices. The first 
technical question involved the definition of a computer program. 
The draft Treaty had contained definitions of the terms "computer 
program", "program description", "supporting material 11

, and 
"computer software". These definitions were contained in the model 
provisions on the protection of computer software which had been 
published by WIPO in 1978 following work done from 1974 to 1977. 
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Future developments were also considered as far reaching changes 
had occurred since 1977 in the development of computers and 
computer programs. After some discussion it was agreed that it was 
neither necessary nor useful to attempt definitions of terms such 
as "computer software" or "firmware" for the purposes of legal 
protection, and "supporting material" was said to be covered for 
the purposes of legal protection. Certain alternative texts were 
proposed by members as improvements of the definition of computer 
program although nothing was finalised. In fact the Canberra 
meeting did not resolve the fundamental question of definitions. 
It appears that the arguments advanced by Kolle for a general 
definition are becoming accepted.[205] 
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PROTECTION OF COMPUTER SOFTWARE IN AUSTRALIA 

INTRODUCTION 

Reference throughout this paper has been made to the inter-
relationship between the work being done at the international level 
on the protection of computer software, and that being done at 
national level. Particular reference has been made to the work 
done at international level on both model national law and a 
proposed international treaty. In this section detailed study is 
made of the developments in Australia. This will illustrate that 
the kinds of issues being faced at international level are 
reflected at national level, and secondly, will show how national 
law is influenced by what has been going on at an international 
level over the past twelve years. The last six months in Australia 
have seen intense public discussion of the kinds of issues that 
have been canvassed in this paper. The urgency of the discussion 
was caused by the decision of Beaumont J. in Apple Computer Inc. v. 
Computer Edge Pty Limited, [206] a decision of the Federal Court 
of Australia given on 7 December 1983. 

B. APPLE COMPUTER INC. v. COMPUTER EDGE PTY LIMITED [207] 

This case involved the well-known Apple Computer Inc. of california 
and its subsidiary, Apple Computer Australia Pty. Ltd. which sued 
Computer Edge pty. Ltd. and its managing director. Computer Edge 
pty. Ltd. is an Australian company, which imported Wombat computers 
which were made in Taiwan and then sold them in Australia. They 
were manufactured without the consent of Apple Computer. In the 
Federal Court, the action was brought under the Australian Trade 
Practices Act, although there were questions of copyright because 
the Wombat computers contained chips which were alleged to infringe 
Apple's copyright. Accordingly Apple claimed that Computer Edge 
did not have the right to sell micro-computers containing the 
chips. The trade practices argument proceeded on this basis: 
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Apple alleged that the chips sold by Computer Edge infringed 
Apple's copyright and that because of this Computer Edge contra-
vened the Trade Practices Act. The first applicant, Apple Computer 
Inc., claimed that it 
original literary works. 
the following: 

was the owner of copyright in certain 
The subject matter of the litigation was 

(a) "Applesoft" a computer program in source code 
("Applesoft Source"); 

(b) "Applesoft" - a computer program in machine or object 
code ("Applesoft Object"); 

(c) "Autostart ROM" - a computer program in source code 
("Autostart Source"); 

( d) "Autostart ROM" - a computer program in machine or 
object code ("Autostart Object"). 

An agreed statement of facts was placed before the Judge. In 1977, 
a Mr Wigginton wrote a computer program called "Applesoft". It was 
written in the United States of America in the form of handwriting 
on paper by him while he was an emplayHe of the first applicant and 
in the course of that employemnt. Subsequently he assigned any 
copyright which he owned in "Applesoft" to the first applicant. In 
writing Applesoft, Mr Wigginton took a pre-existing work called 
"Micro-soft Basic" - he modified and revised it and added a 
substantial amount of new material. Al though the material added, 
revised or modified by Wigginton is not able to be identified line 
by line throughout Applesoft, it relates largely to the provisionof 
graphics and colour subroutines and it involved considerable skill 
and labour. Mr Wigginton first wrote Applesoft in a computer 
"language" called 6502 Assembly Language. 
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Apple submitted that Applesoft was a new and orginal literary work 
in which copyright subsists: it was made when it was first written 
by Mr Wigginton. Also it was said that Applesoft Object was a 
reproduction in material form of Applesoft. Applesoft Object had 
been reduced to and embodied in a variety of material forms such as 
tape and computer printouts. Apple contended that the 6502 
Assembly Language, for example, was merely a different notation or 
language for the same words and phrases which comprised part of 
Applesoft: alternatively Applesoft Object was a new literary work 
distinct from Applesoft, of which new work Wigginton was the 
author; alternatively Applesoft Object was an adaptation or 
translation of Applesoft. Similar arguments were made in relation 
to the Autostart program. 

The Court was not prepared to hold that any of the programs were 
literary works within the meaning of the Australian Copyright Act, 
so that accordingly a discussion of the status of translations or 
adaptations was not required. Beaumont J. based his view on the 
meaning of the term "literary work". 

"In my view, a literary work for this purpose is 
something which was intended to afford 'either 
information or instruction or pleasure in the form of 
literary enjoyment'... The function of a computer 
program is to control the sequence of operations 
carried out by a computer. In this sense, as Dr 

. Emmerson submitted on behalf of the respondents, a 
contrast may properly be drawn between something which 
is merely intended to assist the functioning of a 
mechanical device and a literary work so called. The 
position is even stronger in the case of the object 
program... This type of program, As Dr Emmerson 
submitted, is at a more advanced stage of the process 
of controlling the sequence of operations carried out 
by a computer."[208] 

The Judge found support for his view in the changes to the 
Copyright Act in Australia. He said that at the time of the 
amendments, forms of expression such as cinematographic films and 
sound recordings were added to the list of literary works, but 
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computers were not. He said this omission was at a time when 
computer technology was very well known. 

"In my view, the omission by the Parliament to make 
~ny refere~ce to computers or computer equipment when 
it det~rmined to extend the scope of copyright 
protection should be treated as an indication on its 
part that this field was not to be afforded the 
significant privilege given by copyright, but intended 
rather to leave such matters to be dealt with by other 
legislation dealing with patents and industrial 
designs."(209] 

Immediately after this decision, there was a general uproar around 
Australia. On 21 December 1983 Senator Gareth Evans, Q. C. , the 
Australian Attorney-General, Senator John Button, the Minister for 
Industry and Commerce, and Barry Jones, M.P., the Minister of 
Science and Technology, issued a press statement in which they 
acknowledged the importance of the software industry to Australia 
and to the government's industrial development objectives, and 
undertook to promptly take whatever legislative action was 
necessary to ensure that software was adequately protected. [210] 
( They even indicated that such action could include if necessary 
some backdating of legislation, to the 21st of December 1983, and 
possibly beyond that.) 

The applicants appealed to the full Federal Court, which by a 
rnajori ty allowed the appeal. (211] All three judges agreed that 
the source code programs were new and original literary works in 
which copyright subsisted under the Australian Act. Fox J. did not 
agree with Beaumont J. 's interpretation of what was a literary work. 

"I do not myself doubt that the programs in source 
code were literary works. There is no necessity for a 
literary work to be of a literary quality. It is 
accepted that the term includes mathematical tables, 
codes and in general alphanumerical works. One limit 
doubtless is that it needs to be a 'work' and to have 
some skill even if very small, applied to its 
preparation: Meaningless rubbish would plainly be 
excluded."[212] 
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He did not agree with Beaumont J. that a source code was analogous 
to something merely intended to assist the functioning of a 
mechanical device. He saw a distinct and recognised difference 
between a computer program and the electro-magnetic functioning of 
the machine. 

Fox and Lockhart J.J. also held that the object code programs were 
translations or adaptations of the respective source code programs 
within section 3l(l)(vi) and section 10(1) of the Australian 
Copyright Act. On the interpretation of adaptation, Fox J. said 
that the term should not be given a narrow or confined meaning, nor 
should the adaptation of a literary work necessarily be itself a 
literary work. Lockhart J. likewise held that the Appleso ft and 
Autostart object programs were adaptations of Applesoft Source and 
Autostart Source, and held that they were translations. He did not 
decide whether the programs in object code were reproductions in 
material form of the programs in a source code. Sheppard J. held 
that the programs in object code were not adaptations, because he 
did not think that the legislation went so far as to protect object 
codes. Finally both Fox and Lockhart J. J. held that the manufac-
ture of the Wombat Roms (if done in Australia) would amount to an 
infringement of the copyright of Apple Computer Inc. in the source 
code programs, or in the object code programs as adaptations of the 
source code programs, and that the programs embodied in the Wombat 
Roms were reproductions in a material form of the object code 
programs stored in Apple Roms and as such were an infringement. 

The conclusion of Lockhart J. on the interpretation of copyright 
legislation is useful on the interpretation issue. While 
acknowledging that what he had been required to decide was a matter 
of "high controversy", he offered this opinion on how copyright 
legislation should be interpreted. 

"In my opinion copyright legislation should be 
construed liberally and with a view to the furtherance 
of justice. In particular, such legislation should be 
interpreted to keep pace with technological innova-
tion. But this does not mean that the language of 
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C~PY:ig~t legislation should be strained to bring 
within. its scope subjectmatter which al though perhaps 
de~er~ ing of protection, is not conformable with the 
princ~ples developed by courts over many years of 
experience. flrl approach of this kind defeats the ends 
of justice. 

Ultimately, Parliament may have to decide whether the 
~pyright Act re~uires amendment in the light of the 
Judgments of this Court and, if the matter should 
proceed further, of the High Court. This involves 
essentially political considerations business 
interests and Parliament's perception of Australia's 
medium and long term interests in relation to computer 
technology."[213] 

A further appeal to the High Court was lodged shortly after-
wards. [214] 

C. COPYRIGHT AMENDMENT ACT 1984 

The decision of the full Federal Court was delivered on 29 May 
1984. Several months earlier, the Attorney-General announced a 
National Symposium on the Legal Protection of Computer Soft-
ware.[215] This Symposium has already been referred to earlier 
in this paper. It was directed mainly to the long-term protection 
issues; however it was stated that the government would consider 
the views expressed in formulating its own views on the form of any 
short term legislative action necessary to ensure that software was 
protected. The Symposium was held from 15 to 16 March 1984, and in 
opening it, Senator Gareth Evans indicated that it was unlikely 
that legislative action would be taken before the result in the 
full Federal Court of Appeal in the Apple case was known. Shortly 
before the conference was held, the Attorney-General's Department 
sent out to participants a short issues paper which covered all the 
live issues relevant to a discussion of the protection of computer 
software. Participants were also asked whether Australia should 
support moves to clarify the protection afforded to computer 
software under existing international copyright treaties, or move 
for a new treaty to be established. 
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In opening the Symposium on 15 March in Canberra, Senator Gareth 
Evans, Q.C. reported to participants on international develop-
ments. He reported on the various meetings of WIPO and UNESCO, and 
the extent to which firm proposals had been made on protection of 
software. 

"At present no international consensus has emerged. 
For example, the United States has adopted copyright 
as the method of protection of software, but there is 
vigorous debate in Japan as to whether existing 
copyright protection should be replaced by a sui 
generis scheme including aspects of patent law. In 
this climate it is open to Australia to seek to 
influence international discussions towards solutions 
which will not favour large industrialised nations at 
the expense of smaller nations such as oursel-
ves."[216] 

There was some argument . at the Symposium about whether the 
Australian Copyright Act should simply be extended so that computer 
programs in source and object code came within the definition of 
literary works. Not surprisingly, the representatives of the 
producers wanted an extension very quickly.· Some commentators 
referred to this extension as the band-aid (or perhaps tourni-
quet) [ 217] approach, and in effect. nothing more than an interim 
solution. Bernard Green, the Deputy President of the Australian 
Software Houses Association, said that government must be prepared 
to go beyond an interim measure. 

"Stage 2 is for a comprehensive piece of legislation 
which recognises the peculiar nature of computer 
software, accords appropriate protection to the 
developers, and for the owners of that software as 
well as recording the need for access, the need for 
'use rights' and the requirement (and in fact the 
necessity) to make copies for what we might call 
'honourable' purposes. 

ASHA has consistently promoted the view that the model 
provisions for software protection legislati~n 
published by WIPO in 1978 should be used as the basis 
for Australian action. "[218] 
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1-e referred to what he termed "a long fruitless wrangle" since 1978 
on the desirability of a new international treaty, and said that 
Australia was not involved in that argument and that there was no 
real impediment to the introduction of special Australian 
legislation based on the model provisions. Mr Bruce Taylor of 
Software Liberation argued very strongly against the use of 
legislation in the manner of an interlocutory injunction to 
preserve the status qua pending a full hearing. 

"Since the status qua does not include copyright, it 
cannot be used to deprive people of their rights 
quickly merely because otherwise they would be 
entitled to a public enquiry first. The argument 
seems to be that admittedly inadequate legislation 
should be brought in quickly precisely because the 
issues are so complex that it would take a long time 
to resolve them satisfactorily. One only has to state 
that argument to see its absurdity, and to realise 
what would happen if the approach was followed."[219] 

He considered the government's announcement before Christmas 1983 
of impending legislation was like an Anton Piller order granted ex 
parte, and that it did not work. He did not consider that copy-
right legislation was the appropriate means for protecting computer 
software, and that any attempt to deem software a "literary work" 
would be guaranteed to result in a major continuing controversy 
with protracted legal battles. He said Software Liberation was 
concerned with long-term issues. 

One major argument against simple adoption of the WIPO model 
provisions was made by a partner of the international law firm 
Baker and McKenzie, Mr F.J. Smith, who attended the 1983 meeting in 
Geneva on the desirability of a specialised treaty.[220] He 
reported to the Symposium that the balance of opinion was against a 
specialised treaty, and warned that while there was international 
uncertainty about a specialised treaty, which uncertainty was bound 
to continue for some years, (he thought a further five years for a 
new treaty to be concluded) Australia should be careful lest it 
introduce a law which would not be the subject of reciprocal 

arrangements. 
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"If Australia develops a new law which is outside the 
pre~ent con~entions, no reciprocal protection would be 
available without a new treaty. This means that a law 
w~ich falls outside the copyright or patent conven-
tions _w,ould attract no automatic protection outside 
Aust~a1i?. The author in Australia would have to 
obtain independent protection in overseas countries. 
Given a new type of law, automatic international 
protection could only be obtained by bi-lateral 
arrangements or perhaps a regional treaty with say, 
Paci fie rim countries. These also are not readily 
negotiable. 

The WIPO model provisions falls within the Berne and 
U.C.C. except for the term of protection. If we are 
to continue to import and export computer software and 
desire the security of a minimum form of automatic 
ascertainable protection, copyright protection in both 
the short-term and the long-term is the only viable 
option."(221] 

In the general discussion that took place, Dr Robin Bell of the 
Attorney-General's Department referred to a meeting to be organised 
by WIPO and UNESCO at the end of 1984 or early 1985 to consider 
copyright aspects of legal protection of computer software. He 

indicated that Australia needed to have a very clear international 
policy by the time of that meeting. 

Thus the Symposium enabled participants from all backgrounds in 
Australia to discuss both the domestic scene and also have regard 
to contemporary international developments. As was to be expected, 
the full range of opinions was expressed at that meeting. 
f\bnetheless it was a valuable forum for an exchange of ideas to 
assist the Australian government in formulating its opinions when 
dealing with international bodies and other countries. 

f\ew Zealand had a representative at the National Symposium, and 
reported to the Ministry of Foreign Affairs on 22 March 1984 on the 
background and principal issues. (222] Two matters were the cause 
of specific attention.[223] The first was the imput of the 
education sector, and the growing trend of modern libraries to 
store and retain material on videotape, and the need for the 
educational sector to be given a special position under any 
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software protection regime. The other matter of interest to the 
New Zealand observer was the role of the Software Liberationists 
and their argument that computers and software should be a public 
rather than a private good, and also the bitter exchanges between 
S.L.M. user and industry representatives. The report to the 
Ministry of Foreign Affairs also noted that one of the dominant 
themes was that any legislative steps adopted by Australia should 
not be inconsistent with moves in the international community, 
particularly as regards Australia's trading partners for techno-
logy, and that work done by WIPO to develop model laws and a 
convention for the protection of software should play an important · 
role. 

On 29 May the full Federal Court delivered its appeal judgment, and 
the same day the Attorney-General announced in Parliament that 
urgent consideration was being given to the terms of the judgment 
to determine whether it was necessary to proceed with planned 
legislation. Five days later the Copyright Pmendment Bill was 
introduced into Parliament. In the second reading speech, Senator 
Evans referred to the uncertainty that would remain as a result of 
the decision in the appeal, particularly because of the dissenting 
judgment of Sheppard J. as to whether an object code was of itself 
protected as a literary work. [224] He said the purpose of the 
bill was to remove uncertainty and to enable continued development 
of the software industry against the background of protection by 
the. Copyright Act, although he emphasised that the bill was only a 
short-term measure. He committed his government to a review of 
long-term policy, taking four matters into account, the first of 
which is particularly relevant in the context of this paper. 
Senator Evans endorsed the comments of Mr Smith of Baker and 
McKenzie, and indicated that P.ustralia should not go out on a limb 
in adopting new legisltaion, until the international consensus 

moved in that direction. 

"Because of the highly international nature of 
intellectual property laws, Australia would probably 
not wish to adopt a system of protection which was out 
of accord with international consensus as to the 
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appropriate form of protection. 
Australia in a position where 
were inadequately protected in 
limiting export opportunities. 

To do so might leave 
its software products 
other countries, thus 

f-bwever, as international agreement on the best form 
of protection is far from settled, Australia can seek 
to influence the nature of any eventual consen-
sus."(225] 

The Bill includes copyright programs in the category of literary 
works, whether they are originally created in source or object 
form, and whether on paper or in a computer readable form. It 
expressly treats as "adaptations" programs derived by translation 
from one language to another, for example, by a process of 
"compilation" of source code into object code. While the matter 
was not dealt with in the judgment of the full Federal Court, the 
Bill includes the removal of the requirement for visible form in 
respect of tables and compilations in the definition of "literary 
work". There were also some other subsequent changes necessitated 
by the amendment. 

On 7 June the Copyright Amendment Bill 1984 passed all stages in 
Parliament without amendment, and on 15 June the enactment 
commenced operation immediately upon the Royal Assent. 

D. INTERNATIONAL INFLUENCES 

The above account shows the degree to which Australia's law reform, 
even in the short term, was influenced by the discussions that had 
gone on at an international level, and particularly the inadvisa-
bility of "moving away from the pack" until an international 
consensus for a new treaty had developed. Both participants at the 
Symposium and legislators in Australia see the issue of protection 
of computer software not just from a national perspective, but also 
from an international perspective, both in terms of what other 
countries are doing and what the international community is doing 
through WIPO and UNESCO. For example, in introducing the Copyright 
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Amendment Bill to Parliament, Senator Gareth Evans Q.C. referred to 
the Canadian developments and the proposals in the report from 
Japan which have already been referred to above.[226] 

Reference has already been made to the Working Group on Technical 
Q.Jestions Relating to the Legal Protection of Computer Software 
which was convened in Canberra from 2-6 April 1984. The discus-
sions there on the definition of "computer program" adopted in the 
Copyright Amendment Act 1984 drew very strongly on the discussion 
and models presented at the WIPO meeting. For example, the report 
adopted by the Working Group following that meeting said it was 
generally agreed that it was not either possible, useful or 
necessary to attempt definitions of jargon terms such as "computer 
software" or "firmware" for the purposes of legal protec-
tion. [227] The Copyright Amendment Act 1984 does not attempt to 
define those terms. Secondly, the definition of ·~omputer program" 
is greatly influenced by the results of the WIPO discussions. Tne 
definition given in section 2 of the Amendment Act is: 

"' Computer program' means an expression, in any 
language, code or notation, of a set of instructions 
(whether with or without related information) 
intended, either directly or after either or both of 
the following: 

(a) Conversion to another language, code or notation; 
(b) Reproduction in. a different material form, 

to cause 
processing 
function." 

a device 
capabilities 

having digital 
to perform a 

information 
particular 

No one definition was accepted at WIPO al though the third option 
seems to have been the one which Australia found most useful: 

11 A computer program is an e~pres~ion, i~ any fo_rm or 
on any medium, of a set of directions (with ~r with~ut 
related informtion) intended to cause a machine having 
information processing capabilities to perform a 
particular function." 
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The explanatory notes on the clauses of the Copyright Amendment 
Bill when it was before the Senate explain the slight differ-
ences . [ 228] 

(i) The phrase "expression .. of a set of instructions" is 
intended to make clear that it is not an abstract 
idea, algorithm or mathematical principle which is 
protected but rather a particular expression of that 
abstraction. The word "set" indicates that the 
instructions are related to one another rather than 
being a mere collection. 

(ii) The WIPO definition refers to "in any form and on any 
medium" whereas the Australian definition refers to 
"in any language, code or notation". The explanatory 
note says that this latter phrase is intended to 
cover not only high level ( that is humanly intelli-
gible) but also low level (that is, machine 
intelligible only) and intermediate levels of 
expression. 

(iii) The WIPO definition refers to "a set of directions" 
whereas the Australian proposal refers to "a set of 
instructions". In this, Australia was simply 
adopting another optional definition of the WIPO 

meeting. 

(iv) Preference in the Australian definition was expressed 
for "intended . . . to cause ... " rather than words 
such as "capable 
situation where the 
operate for technical 
a programming error. 
WIPO definitions. 

of causing" to cover the 
program, as written, may not 
reasons such as the presence of 
Both options are given in the 
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( v) The words "either directly . . . material form" are 
intended to make it clear that a program need not 
necessarily be capable of execution in its existing 
form but may need first to be translated into another 
language or converted into a suitable machine 
readable form. The WIPO definition does not make 
that clear, although other alternative definitions do. 

Accordingly it can be seen that even at the technical level the 
WIPO discussions played a great part in assisting the Law Draftsman 
to formulate a definition of a computer program, and in excluding 
definitions such · as firmware and software. The interlocking 
relationship between Australia and the international community can 
be seen by the events of the past six months, and particularly in 
the disinclination of Australia to adopt an independent path before 

the rest of the world community is in a position to go along. In 
both procedural and substantive matters Australia has been 
influenced and will continue to play its part in influencing the 
international community to formulate proposals that can be adopted 
by all parties to ensure the protection of computer software. 
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VII. CONCLUSIONS 

In his opening address to tne Canberra Conference on technical questions, 

the Attorney-General of Australia, Senator Gareth Evans Q.C., spoke of 

the importance of protection of computer software and reviewed the work 

of WIPO since 1971. He acknowledged what had come before as being of 

great value but added: 

"Whilst such careful analysis, debate and consul tat ion is 
most valuable in developing acceptable legal responses, it 
does run into one substantial difficulty. Technological 
development does not wait for legislators and just as the 
technology may change almost beyond recognition in a decade 
or less, so the necessary legal apparatus for dealing with 
such technology must change or risk becoming redundant. We 
of course find the same phenomenon with our domestic laws 
and it is always difficult to balance the time needed for 
detailed analysis and the wide consultation against the risk 
that solutions will be obsolete, or at least obsolescent, 
unless adopted reasonably quickly."[229] 

That very gentle criticism of the international law-making process in 

this field is not a single cry in the wilderness. The Registrar of 

Copyrights of the United States of America in an article entitled 

"Reflections on the Future Development of Copyright "[230] spoke of the 

diminished international vision, and particularly the failure of WIPO and 

UNESCO to adapt and perfect modes of protecting authors. He suggests 

that WIPO is more pre-occupied with political strivings of political 

groups, with the inevitable consensus positions which are: 

". . . so muted in compromise and vague in direction that 
decisive action in the service of authorship became 
virtually impossible; or a shift in focus away from 
protecting authors towards serving users."[231] 

While the political pressures do not appear to be present in the field of 

computer software, there are other pressures present. The major problem 

facing WIPO with the consideration of protection of computer software is 

the time factor. WIPO has done some excellent work in promoting model 

national laws and producing a draft international treaty for considera-

tion by member States and other interested parties. It provides an 
excellent service to all member States by promoting a discussion on 
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national legislation, and has provided a questionnaire for member States 
on the desirability or otherwise of a specialised treaty dealing with 

protection of computer software. However, if it is to establish 
pre-eminence in the field of intellectual property, it is submitted that 
firm decisions will have to be made by WIPO within the near future. 

It would also seem apparent from the work done to date that a sui generis 

treaty is the best means of protection of computer software. David Ladd 
has referred to the dangers of an uncritical extension of copyright to 

new kinds of work which may make vulnerable the protection of traditional 

works of authorship. 

"For example, the term of fifty years of post mortem 
auctoris has emerged out of the concern for the livelihood 
of an author and his family, and for that purpose has less 
force for industrial like works and, inadvertently or 
unwisely, may invite the calling into question of protracted 
terms of protection for all works."[232] 

In the field of copyright protection of computer software, for example, 
the traditional Berne fifty years postmortem auctoris period would be 
totally inadequate too long. The nature of computer software suggests 
that a far shorter period of protection is necessary. 

Ladd suggests an approach by international organisations which remembers 
the raison d'etre of conventions such as the Berne Convention. 

"International organisations should continue examining 
questions concerning computer-related and similar issues but 
they should do so without being so dazzled by technological 
progress that they lose sight of traditional authors and 
their works. In general, in considering the extension of 
copyright from its historic base in belles lettres to new 
technology enabled or technology containing works, questions 
should repeatably be asked about the effects upon tradi-
tional copyright of extending copyright to new kinds of 
works and about the alternatives of new kinds of copyright-
like protection outside copyright itself."[233] 

A similar comment in relation to copyright law in England was made by the 
Whitford Committee which reported in 1977. 
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"The first Copyright Act was enacted in 1709 and dealt only 
with books. This Act may be likened to a modest Queen Anne 
house to which there have since been Georgian, Victorian, 
Edwardian and finally Elizabethan additions, each adding 
embellishments in the style of the times."[234] 

The product of these embellishments is said by the Committee to be a 

remarkable feat of craftsmanship, but a nightmare to those who have to 

try to understand it. The Committee called for a simplification of the 
law. Other commentators are making exactly the same point about domestic 
legislation. In a recent article in the Financial Times for example, 
reference was made to the fact that the Copyright Act 1956 was drafted at 
the beginning of the Computer Age, and at that time contained no 
reference to computer programs. 

"To redraft it so as to bring information technology under 
its roof might require doing violence to concepts which were 
developed for quite a different purpose. There are 
many difficult problems to solve, but it may be quicker and 
easier to solve them when starting from scratch instead of 
torturing the Copyright Act to meet the needs for which it 
was not intended."[235] 

It is submitted that this is the position with International Law. The 
Berne Convention which has so admirably protected books, and by logical 
extension films, broadcasts and television, cannot be easily extended 

into what are referred to as "second order" technological developments. 
The copyright protection afforded by Berne has many elements in it which 

are not appropriate for a technical development which may within a few 
years be out of date. Similarly the somewhat cumbersome procedure 

required for protection of patents and trademarks is also inappropriate. 
In such a circumstance, a model Treaty along the lines of that proposed 
by the International Bureau of WIPO would appear to be the most 
acceptable means of ensuring protection. Definitions of terminology must 
be kept flexible to allow for future technological developments not 
contemplated at this time. A definition along the lines of that 

originally provided for literary works in the Berne Convention in 1886 

would be preferable to an exhaustive definition of terms such as those 

proposed in the model national laws of 1978, although in recent years 
these definitions have been simplified. 
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This paper has been concerned throughout with the inter-relationship 

between national and international law. International law is unable to 

operate in a vacuum. The specialised agencies of the United Nations 

receive their ideas from member governments. This is illustrated by the 

discussion throughout the paper of the way Australia has commented on 

questionnaires and proposals, and been present at international meetings 

where general and speci fie discussions have held. So too, it is not 

possible for national governments to be concerned with only domestic 

considerations. As was said at the very start of this paper, intellec-
tual property have an international component. This has been recognised 
particularly in recent years. For example, in the United Kingdom there 

have been two committees that have looked at the possible reform of 

copyright law. There has been widespread agreement that copyright law in 

the United Kingdom has developed in a piecemeal way, and that there is an 

increasing need for a complete review of copyright law to take account of 

technological developments in various fields. Reference throughout the 

two reports of the Whit ford Committee has been made to international 

conventions and their importance in the field of copyright. The need for 

an international perspective has been referred to by numerous influential 

commentators. For example, the Registrar of the Copyrights of the United 

States of America has stressed the international character of the strains 
on copyright. When referring to the problems which have been outlined in 

this paper, he said: 

"Purely domestic approaches cannot hope to contain them 
because they are international problems often involving 
international commerce or transmissions, and thus requiring 
international solutions. In the hurly-burly of change, 
policy makers must continuously and carefully not only watch 
and assess how various countries try to cope, but also to 
search for new international solutions to increasingly 
international problems. This is easy to say but hard to 
do. The international copyright positions taken by various 
states rarely proceed far in advance of domestic positions 
on the same questions. In a sense, the development of 
international law for new technologies requires us to search 
for international solutions which permit variations at the 
State level, while moving steadily towards a substantial 
degree of international harmonisation. 11 [236] 
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The law reformer in l\ew Zealand should take note of those corrunents. 
There has been some criticism in this paper of New Zealand's participa-
tion in the international corrununi ty, both in its lateness in joining 
WIPO, and in its failure to attend the crucial international meetings 
which have taken place on various intellectual property topics. While 
there will always be problems with allocating resources to enable 

delegates to attend various conferences, it should be realised that 
without adequate legislation to protect new technologies, foreign 

investment in this country will be discouraged. 

Stephen Stewart, when delivering the Jean Geiringer, makes the point that 
there are no votes in copyright, principally because of "consumer 
politics".[237] The overwelming majority of voters are consumers 
whereas only a very small number of voters are copyright owners who 
therefore have some interest in greater protection. This is certainly 

apparent when one considers the sorts of challenges confronting copyright 

which were outlined at the start of this paper. What government would 
want to legislate against hometaping? Nonetheless it is submitted that 

governments must be prepared to take a stand, and in this regard it is 
pleasing to note that the Minister of Justice in a speech to the 
Copyright Council of New Zealand on Friday, 21 September 1984 indicated 
the Government's intention to review copyright law in this coun-
try. [238] It should be noted however that the previous Administration 
made a similar promise, and nothing was ever done.[239] Any law reform 
in l\lew Zealand should take into account the international discussions and 

proposals, not only in the field of computer software, but in all areas 

of intellectual property law. 

In this post-Gutenburg era, WIPO has provided an excellent service to the 
international community. Much work however remains to be done. In 

protecting computer software, it will be necessary for member States to 
make firm decisions as to the method of protection of software, and WIPO 

must encourage the enactment of national laws, while at the same time 
moving to finalise proposals for an international treaty which ensures 

protection of this valuable tool of the information age. 
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