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This paper attempts firstly to examine the current state of New
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= ac = cted by the abortion decision: The pregnant woman;

-

the father of the unborn child: and the unborn child himself.
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Jarate viewpoints of the pregnant woman, the father of the

unborn child, and the unborn child itsel+. Included also in that

Chapter is an exposition of t e doctrine developing in tort law.

Article 21 of the Draft Bill of Rights is the tocus of the last

harate viewpoints of the

and the unborn
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Approximately once a month an ovum is released 1n & Process

calle ovulation. On its release from the follicle, the ovum

=y to the

T 1= down the Fallopian Tube which links the

uterus.

For fertilization to occur the ovum must unite with the male

When the ovum is released, 1t

hours of

sperm within

16 sSUurroundc

by a shiny skin called the zona pellucida. To

il the it i1s nec v for the sperm to penetrate
t slkin & thies 1t within th "allopian Tube.
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through a number of phas in the implantation process. At first

it is called a blastula which penetrates the mucous membrane
1ining the uterus and attaches itself to the uterine wall by &
network of roots. The implantation of the blastula in the uter-—

ine wall takes place about five to seven days after fertilisation

V¥ twak

of the ovuam, about four days. Implantation 1is

complete by the eleventh day following upon fertilisation.

From two wee after conception until approximately eight weeks

the unborn child is ically termed an embryo. From

opment until birth, the medical term

BT term unborn child ics
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the conceptus initiates the process by which the corpus
luteum maintains the uterine lining by suppressing men-—
struation. It initiates the development of the amniotic sac
and the placenta for its survival; and it is from the pitii-

1

-y gland of the fetus that the processes o+ ar e

initiated.

4. The conceptus has the ability to satisty the two gual-
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human life. Life is already -om conception. Be—

conception and death, l1ife does not develop: it is

twe

iy there. What is a morpholog-

behavlous

traits, personali LY s

=)

a Ruman




[

On the basis that this view is accepted, a moral policy is

put forward which proceeds upon the footing that the de-

veloping embryo is not yet a human being., and that, under

. the welfare of the actually existing

yne  circumstanc

person might supersede the weltare of the developing embryo.

The main views of those who subscribe to this philosophy
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on the basis of the social consequences of the decision.

For his part, Dr Williams would accept viability, which he
thinks to be socially acceptable, as the dividing line, and

the beginning of brain wave

as a possible compromise solu-

tion. Garret Hardin, in "ADb

ortion — Or Compulsory Fregnan-—

= "Whether the fetus ie or is not a human being 1s

a matter of definition, not ftactsg and we can define it in

we wish. In terms of the human problem involved, it

would be unwise to define the fetus as human (hence tactic—

ally to refer to the fetus as an ‘unborn

o i e L the main views of this

i E 1 facts do not dictate the definition
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do to the unborn child 1in the

4. iety garded the fetus as a human being,

and no natil 2t a dead fetus be treated 1n the
way as

ort of the FRoyal Commission of Inguiry imka

ion Sterili 1on and Abortion in New Zealand.
Frint, New Zealand, 1977) pp 184~ 18%
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The White Faper on the proposed Eill of Rights suggests that

Article 14 has no applicability to an un born child. The

comment within the paper is brie §: "The possible applica Tion

upon whether the cour te

to a foetus. In Canads,

Bench has held that the

Charter does ROL
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ance, however , in attempting to answer the gues-
tion whether a foetus is, from the time of concep-
tion or shortly thereafter, a legal person for all
purposes, because all such decisions involved
toetuses subsequently born alive, or which it was
anticipated, = left unprotected, would be

H {=

born alive. (%)
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His change in "status" does not extend to his legal person-—
ality. Only in the case of the unborn child does this

happen when it is proposed that its life be taken, 1 the

decision is correct.
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ki decision is in my view interesting, o and

the Saskatchewan Court

v guidance on the sha-

iving

The here recognising the need to abandon the
arbitrary distinction of persconhood b Bharth.

should? st in the abortion
After all, if it i= admitted in more peripheral or ancillary

Lions {such as those involving property rights),
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might not we expect it to subsist firstly in more basic and
essential transactions? Should we not be working from the
core outwards, not attaching legal personhood to the fringe

areas and denving it at the core?

undesirable because of its uncertainty and
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consistent and principled body of law. From the point of
view of the unborn child it is undesirable it fails  to
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ancillary interestse that all, wpon
the most basic essential
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used expression found in the Eill, "Everyone'. Articles 6
to 12 (inclusive), 15 16, 17 %13, 18, 19 and 20 all begin
with the impersonal pronoun "Everyone". These articles
concern such matters as the right to freedom of thought,
conscience and religion (Article &) freedom of expression
(Article 7); manifestation of religion and belief (Article
S35 fresdom of peaceful assembly (Article 9); freedom of

s 1

association {(Article 10); freedom of movement (Article 11)
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et

and freedom from discrimination. flso liberty of the person
(Article 15); rights on arrest (Article 16) and the minimum

of criminal Jjustice {(Article 17) employ that ex—
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are not matters which concern the

unborn child because it simply has no capacity for them.

rights and freedoms are of the kind applicable and

gexercisable by (normally) adult human beings; for practical

M

purposes they have no relevance to those with no capacity

children, including the unborn child, even

though they apply to them at some time in the future.

Article 14 however clearly holds some relevance for the
unborn ehilds The right to life must be one of the basic
human rights upon which all others build and depend. Atter
aiil, it is futile to talk of the right to freedom of as-—

sociation (Article 135) if your very life itself 1is not
respected as something to which you have a right. So At —

icle 14 concerne a matter of real essence for the unborn

chiidd.
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might be argued therefore that the

wider meaning than the "Everyone'" of

and includes the unborn child to wh

vant. Such an  argument however 1s
courts’ favour. Inde a similar su

am

words "No one" have a

those other articles,

it is clearly rele-—

unlikely to find

considered
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gestion was

judgment, Matheson J.

referred to the publication "The Canadian Charter ot Rights
and Freedoms; Commentary" (12BZ), Tarnopolsky and Beaudolin.
In Chapter 9 of that publication, Fatrice Grant protferred
the tollowing comment:

10, found little support ftor this notion howes -
Eat
& such suggested, was clearly not
manifested licitor—-General stated that
tter of indifference to the
whether the EXpression
person' was utilized.
the Special
the House
January
No such explanatory comment has been made about the language
in the 1 however, so the argument may not be




However in the Canadian case there perhaps exists a greater
distinction between "All persons" (and everything that tra-
ditionally implies) and "Everyone", than existe between the
two impersonal pronouns of the New Zealand Eill. In other

nd
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words, the argument outlined above for the New Zeal
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might run better if the Articles mentioned uwsed the words
"Every person'. Indeed, some of the articles in the Bill do

thi
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- Article 21 providing the "Right to

Justice" and Article 18 concerning the "Rights of persons

charged". Ferhaps "No one'" in Article 14 should be con-—

trasted with the "Everyone" or "Every person" of the other

nature of the right being considered.

Difficulties ari

aleo emplo

pardoned

= i :
tried or punished +or 1t again.

Clearly "No one" here does not apply for practical purposes
to children, including the unborn child. But there 1is

nothing in the nature of the subject—-matter itselt which

indicates that 1t means anvithing other than the phrases




"Everyone" or "Every person" as they appear in the other
articles mentioned. The same people are encapsulated by the
three differing phrases. 5o any purely syntactical argument
is doomed; the context simply does not allow such technical

The argument in the end, then, 1s that those

nicetie
articles which by their nature may apply to any group neces-—

sarily do; the "implication" of the differing text is ex—

posed as a nullity.

The argument so
the history of all law relating to pre-natal life indicates

that something more is reguired before the right can be read
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= being constitutionally guaranteed.

=.1 Faton. v. British Fregnancy Advisory Service
Abortion laws in Commonwealth jurisdictions generally o not

f the ot the unborny Jehil .
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only the Nova Scotia case

H has +ound in favour of the unborn child in

general comment about the Commonwealth 1aw:




"The foetus cannot, in English law, in my view, have a
right of its own at least until it is born and has a
separate existence from its mother. That permeates the
mhole offt bhe | ied villl diaws s ot thd sl Slegtintrylsl anddfiaes
indeed, the basis of the decisions in those countries
where law is founded on the common law, that is to say,
in America, Canada, Australia and, I have no doubt, in
others." (2)

Faton decision was ex tempore however, swiftly decided

little time for a considered examination of the authorities.

judgment was not a considered one, and should be seen as holding

tle weight as authority.
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applied for an injunction to prevent his wife
from undergoing an abortion without his consent. His

had obtained pursuant to the ébortion Act, 1967,

-y certificate from registered medical prac-—
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The Court concluded theretore

that the husband had no legal right enforceable at 1law

or in equity to veto the abortion.

The court’'s conclusi sl e g of course, entail an
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examination of rights guaranteed by a constitutionally

entrenched charter or RBill of Rights.
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Having failed at the CQueens Bench, Faton pursued his

mission before the European Commission of Human Rights:
10
Faton v. United Kingdom.

The European Convention on Human Rights provides in Article 2(1)
that:

"Everyone's right to life shall be protected

by 1law. No one shall be deprived of his life
intentionally save in the execution of &

sentence of a churt tollowing his
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Further, the Commissioners confined themselves strictly to the
facts of the case, which involved the initial stage of pregnancy,
the woman being only eight weeks pregnant, and medical grounds of

danger to the woman's lite. This accordingly leaves open cont-
=By

rary arguments regarding of more advanced gestational

>, and abortion indicated on other than medical grounds. It is

doubt+ul however that even a viable fetus would +ound a more

they would be
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The Supreme Court rejected all of these assertions, commenting

pspecially on the need to avoid the temptation of considering the

2tion. This decision holds no great weight

wisdom of the leqgisl
as authority on the status of the unborn child under New lea—

Code rather than

its focus was a Crimin

land s Bill howe

a Bill of kRights. Furthermore the issue the Court decided upon

was the various rights of the mother, and not the status of he
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The second question facing the court was whether Mr Dehler had

the or standing to maintain an action on behalt of these

unborn persons. FRobims J. approached the guestion by asking:

"whether the members of the class the plaintitt rep-
resents, the unborn children whose lives may be term-—
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which

him. The person is the legal subject or substance of
which the rights and duties are attributes. An
individual human being, considered as having such
attributes is what lawyers call a person. "

quote presents a purely positivistic perception of the law,
is not the only perception. In fact righte and duties are
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that Robins J.
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public hospital for medical investigation of a suspected comp-
lication arising from a known heart complaint. The symptoms were
found to be due to early pregnancy. She was then retferred to two
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The Supreme Couwrt hearing was scheduled for a short time ahead,

when  the Judge i1n the Family Court would have been unavailable
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citing several decisions in which the Court has found in varying

contexts at least the roots of that right under assorted pro-
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fended on the ground that it was enacted 1in

provision was d

the light of marriage as an institution. Reference was made to
an abortion’'s possible effect on the woman s childbearing po-
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the first trimester,

"we cannot hold that the state has the constitutional
authority to give the spouse unilaterally the ability
to prohibit the wite from terminating her pregnancy,
when the state itself 1acl that right." (49
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person in loco parentis where the woman is unmarried and under
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One American’'s report concluded that:
considering the biological variations in each pregnancy
and the imprecision of measuwing fetal maturity, the
physician faces an insurmountable task in attempting to
place viability before performing an abortion.

Given the complications the various artificial aide to main-

taining fetal lite add, the task may become well nigh impc
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fetus that has died." (emphasis added)

The viability concept appears implicitly in s.187A of the Crimes
Act  which sets out grounds upon which abortions may lawtully be

performed. These grounds are exceptions to the crime of inducing
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(d? That the woman or girl is severly subnormal

within the meaning of section 138 (2) of
this Act.
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2y The following matters, while not in themselves
‘ grounds for any act specified in section 183
or section 1846 of this Act, may be taken into
account in determining for the purposes of
stibsection (1) (a) of this section, whether
the continuance of the pregnancy would result
in serious danger to her life or to her
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The New Zealand legislation does recognise the viable foetus as
having a greater right to life under 5.1874 (3) of the Crimes Act
therefore and one might argue that this should also be recognized

constitutionally under Article 14. "Yiability" would be ar-—

bitrarily set out twenty as per s. 1870(3) of the Crimes

Act avoiding some of the difficulties facing the American Courts.
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introduced by s.187A (3) of the Crimes Act.
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though the necessary technology is currently available. "With

the progress of ectogenetic technology, a total in vitr
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currently having abortions in New Zealand every year.

It would also raise nice guestions as to who was responsible for

the costs of his or her life. Would

the child and who should pay

e

ponsibility revert to the woman once the conditions which
precipitated the termination of the pregnancy no longer existed?

Would the father have to bear responsibility? Could he i+ he so
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be seen what a minefield this whole area quickly becomes;
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"No one shall be deprived of life except on such
grounds, and, where applicable, in accordance with such

procedures, as are established by law and are
consistent with the principles of fundamental justice”

There are two reguirements therefore for the lawful taking of
life under this Article:

(a) It must be in accordance with proc established by

law and consistent with the principles of fundamental
Justice.
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approaches her own doctor wishing to have an abortion, the
doctor shall consider the case and if it is considered that it
may be covered by one of the exemptions contained in s.18B74 of
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How does this square with "principles of fundamental justice
What are these "principles of fundamental justice" referred to in

article 147 The Analysis appended to the Draft Bill discusses
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this , comparing it with the equivalent phrase in the

Canadian Charter. The comment reads:

"The Canadian Charter reads:
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(b that the question of whether an abortion should or
should not be performed in any case 1S entirely a

matter for the woman and her doctor to decide.

S. LaICED provides that every appointment to the liet ©of Eeer-
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ston and Roborgh the Court of Appeal indicated

that Judicial review would be available where a claim of bad
faith was entered against a certifying consultant. That claim

of the Wall decision, to be pursusd by the
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It is less clear that the current procedure in New Zealand would
catisfy the first aspect of the natural Jjustice requirement: the
right to a fair hearing. What needs be established firstly,
'

P
=

pect of the natural

however, is whether this "fair hearing'

to the abortion situation at all, and
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cn too in the abortion situation then, any evidence prejudicial
to her claim, entered for the decider’'s consi deration by either
the woman's own doctor, or the operating surgeon should be made

available to the pre
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5,1.2 — a quality of life ethic?

The gqualitfication "appears" is used in the last paragraph because
it may be argued that the concept of "life" in Article 14 Vmes

#s  a quality of life ethic or component. I+ ot didg, Ethis
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would open up the procedures and grounds ot the abortion trans-—
action to attack, not just by the unborn child but also by the
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il
Ll
i 4 1 - s % o e AR 3= o ae e SRR B e
= a R Ll @ £l M C Palirtl unaet =3

¢ : 1¢ I A | vy oFf the Crimes WEre O to the
principl oF  Fur 3




that concepts of fundamental justice required judicial inter—

ference on such a matter. The interests involved do not make
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this a logically or theoretically impossible scenario; there is

nothing about the political process which guarantees that

)

difficult and sensitive area such as this will always be legis-—
lated o in a way consistent with concepts of fundamental jus—

tice, but it would be a bold and brave court indeed, considering

nec arily a very extreme legislative scheme, which substituted

some other set of values of the legislature.

et
t+

is unlikely that any claim relating to the grounds of lawtful

abortion would be entertained by New Zealand courts theretore.

5.1.4 — a fair hearing : the unborn child’s point of view

Let us examine the legislative procedures t

e
e
1]
3

-

from the point of

view of the unborn child. What is immediately apparent is that

f

voice heard in defence of the

The "opposition" (the pr

CASE ., explaining

how e i in her inte

that the pregnancy should be term-

inateds: the decider makes a medical judgment and determines

e the circumstanc 1at the legal criteria are

of the other main party

(the unborn child) even directly referred to.

L




s

as Woodhouse e pointed out in Wall (see above p.l

Indeed
parliament has deliberately avoided any attempt to spell out what
are to be regarded as the legal rights in an unborn a¥vi 3 o The
gnly ‘hEEfanaacet lssfetbe thang title to the Contraception Ster-—

=alf as “An Act...to

ation and Abortion Act which described

Lt

umstances and procedures under which abor—

-t
b
r

i

provide for the ci
tions may be authorised after having full regard to the rights of

the unborn child."

It may be immediately seen however, that the "full regard to the

rights of the unborn child" and indeed the actual rights which

boil down to nothing more than a
supposed presence in the mind of thet cestifyvingpeepsul tantasc one

ed with the immediate i a distraught pregnant wo-

natural tustice require-

Natural justice means different things in different situations.

Thus , T

ample, an individual hearing would not normally be

given to a on who was part of a whole class of people being

affected by a determination ma

by some public authority {(the

commentary on Article 21 of the Draft Bi 11 gives the example of a

]

hange in local body rates).

o e oy
e L 800 0%

Lord Reid discus

the application of

principles of natural dustice to duties imposed on Ministers and

distinguished between an exercise of power on a large scale and




one relating solely to the treatment of an individual; the latter

peing subject to court control far more readily.

In that ca

it was held that the Chief Constable of Brighton,
who held statutory office and by regulation could only be removed
on grounds of neglect of duty or imability was entitled to not-
itfication of the charges laid against him and to the opportunity
to be heard in his own defence.

Lord Reid indicated that natural justice applied to those who
hold statutory office from which they can be dismissed only for

e property has been taken away in certain 1=

whose reputations are being affected by

ST NSRS

or social bodies of which they

The range of fa account in determining when

a hearing need

i The

the 1
i

or range of interests involved; 3
involved reputation, property rights

atutory oftti a fair hearing is indicated.

117 & S8

by the decision-
whether personal

of judgment to be mac
are they consideri

fault exists (fair hearing indicated) or the best
method ot ensuring efficient government (no

-

hearing indicated)™

215100

other wrritten into the

ia to the abortion decision we sSee:

215 The interest involved for the unborn child is his




or her right to life; far more fundamental than
mere property rights or reputation.

e The type of judgment to be made is one where the
individual circumstances are all important. The
effect upon the unborn child is direct : as one of
the two central parties whose interests are being
balanced, the effect 1 @ Dt in any SEeEnse
incidental. The element of personal fault
indicated Ridge Vv ‘ in is not present, but 1s

not a nece -~y factor. (B6)

s
"

{
"

The sanction imposed by the decision is a death
penalty for the unborn chi lds

factors indicate the right to representation of the unborn

ghilaiz e opportunity to answer the pregnant woman’'s case.

However there are difficulties with this arguments; difficulties

in determining how this requirement might operate  1n practice.

natural justice reguire & persaon to rebut the woman’'s Ccase,

the consultation®

Who would s/he be”

~ily appointed doctor indicating the

sne why in his opinion the grounds set out 1in the Crimes Act

are not present iop.the particular case? Would it have to be a

doctoar 2 What would be his or her brietf? What limits to his or

< /he

l
£
—
jal
f

her power’? Would s/he be able to call witn

of the

tender documentary evidence in the form of affida

ather of the unborn child? Could /he interview other related

the +ather ot the

woman & Spous
unborn child, the girl’s parente if a minor etc) in order to

= evidence® Should this representative personally appear

ar should all evidence

the certifying consu

—v 1 10 C 4 3




c/he tenders be documentary? Who should appoint him or her?

ns one considers all the questions that such an appointment

it becomes patently obvious that a position such as this

could and should never be created. It would be impractical to
the point of near (if not actual) impossibility, expensive, and
would do great violence to the structure of our abortion system.
In fact the 1977 Royal Commission specifically rejected the

concept. And there are alternatives.

One such alternative would be to allow those individuals who have

a legitimate interest in the outcome of the decision (e.g. the

father, the spouse, the woman’'s parents 1f were an unmarried

minory to make such submissions acs ired to the certifying

in
ot
—
m
<
8
m
i
bt

consultants as of right. people may (under

Abortion fct? be

ot Ehe antir:

consulted 1if the certifying consultant so amds R asithe

patient consents. Under the scheme outlined they would

not require the patient’'s consent, nor would such representations

4 1

be at the indulgence of the certiftying consultan e

1f there was any relevant evidence that could be adduced 1in
+avour of the unborn child, it would be by this small group of
people = the child s father, the spouse of the pregnant woman and
the narents of an unmarried minor. it ie the attitude of these
people close to the woman in question which will be largely

relevant in determining whether she falls wi thin the exemptive

Act.

provisions of the Crim




1t will be their response to the pregnancy which will determine
in part the degree of rislk which the pregnancy pPOsSes to her
mental health. Approximately 73 per cent of all abortions have
justified on the grounds of serious danger to the woman ' s

87
mental  health in New Zealand in the last four years. 1+ there

ie evidence from the

sle that the woman will receive a high

input of emotional, pasychological and economic support from these

throughout the pregnancy and for as long afterwards as she

decides to keep the baby, natural justice requires that it be

lable to the person deciding the future of the unborn

gty

mace a

chiavlials it is evidence of central relevance to the decision-—

making. or documentary evidence from the

interested par-—

would do no vielence to the current scheme.

T4 =) had nothing to say in support ot the unborn

i 1dl, then that is a relevant factor too, for the same reason

that supportive evidence ies relevanty it would go to establishing

of danger to the woman’'s mental health.

factor mentiof

0}

in Ridage V. determining

rU
bt
i
T

whether a hearing need be glven wWas the safeguards

written into the legislation. It is arguable that the safeguards

to satisfy natural Justice.

of the current sysztem are adequat

It might be said that the certifying consultant, in keeping the

interests of the unborn child at the “"forefront of [hisl Con—

ol
vt ot
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cideration® when listening to the patient’s evidence, st b=

f£il1ling the role of the representative for the tetus. There 1s

gome merit in this argument - indeed it is a part of the answer
to the suggestion considered above (at page 53) that some other

=}

sn should be appointed as the unborn child's advocate. But

the claim is meritorious only if that person really has evidence
in favour of the unborn child to hold in his mind. Wi thetrt S Ehbse
oppertunity for input by those interested parties mentioned a-

bove . the proce looks le

like being a fair one; it does not

cound much like a fair hearing, or natural justice, to say that
the “decider” is also the "representative” of the unborn child,
and may not, except with the permission of the pregnant woman,

hear evidence in favour of the child whose interest he 1is ap-

pointed tc

8
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dicationse From the Court that
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ing mooted here i1s not an interterence

the Court

of the kind the Court relie in Wall. In that ca

+ound the

and the statutory procedure to be

inimical to the co-

istence of judicial review. The existing

procedure for obtaining a lawful abortion would not be inimical

to the introduction of the changes proposed above however. Indeed

enhancing the procedure, by giving the de-

cider additional relevant material on which to base his decision.

N

5.7 The Grounds for Lawful Abortion
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Having considered what procedural requirements the principles of
fundamental Jjustice reqguire, let us now turn to that other aspect
of Article 14, the grounds on which the taking of life may be
jugtjfled. Article 14 directs that not only must the procedure
pstablished for the deprivation of life, but also the grounds
themsel ves must be consistent with the principles of fundamental
justice. In the context of the abortion transaction this may be
reason  enough on its own for the courts to hold that Article 14

did not apply to the unborn child.

In Wall the Court refused even to allow judicial review to test

the legality of the decision on the law as it stands at presentj

this indicates the unlikeline

of the court considering the

of the grounds set down by our legislature in the light

1

of such nebulous notions as “principles of fundamental Jjustice'.

which would confront the courts 1is an extremel y

difficult one. It would need to decide firstly, what principles

hf fundamental Jjustic applieditn thelacts af abortion. Secondly,

they would need to establish what

noiples required 1n

terme of the grounds for lawful abortion. Thirdly the | counts

iesions in s.1876 of the

wotl o have to

v iLve pro

Crimes Act in light of their answers to these first two guestions

1 determine 1f e reguirements.

a
)
1

That second question is difficult, and would involve the Court in

the same sort of exercise alr

awdy entered into by Farliament in

=y




framing the law in the first place.

5o because of both the difficulty of the question, and the danger
of the Court being seen as usurping the role of.  FPacliament 1in
answering it, the Court may be unlikely to find unconstitutional
anything but the most extreme legislation. Legislation

proscribing abortion altogether or allowing it on demand spring

i

to mind as possibly breaching the principles o fundamental

justice.
There may be a further complication with Srtilelelis — S St g itses
ified limitations" clause, reading:
"The rights and freedoms contained in this Bill "ot
Righte may be subject only to such reasonable

limits prescribed by law as can be demonstrably
justified in a free and democratic spciety."”

This could possibly be used by the Court as an answer to any

/

tion that Article 14 impos

ed restrictions upon the grounds

pcstabl ished in the Crim

Act.

Article = is a limitation provision on each of the separate

—

t dome ished by the Bill of Rights. It recognises that

ated in and guaranteed by the Bill are

The First point to note about it iz that it comes into play only

when sne  of the guaranteed freedoms has been presumptively

it it were presumptively established that the

abridged.

provisions of s.187A of the Crimes Act abridged rights accorded

£ e
U § o




to the unborn under Article 14, those provisions might still

justified under Article 33 they would not necessarily be doom

The second point about Article 3 is that there must be "1li

prescribed by law". In Re Ontarip Film and Video Apprecia

89
the Ontario Court of Appeal held that film Eensor

be

ed.

mite

0t

tio

i

ship

legislation which did not supply standards to control the censor

failed because of the vagueness and breadth of the discretion

the RBoard, its powers were not "prescribed by law".

The New Zealand abortion legislation is not likely to fall

ot

foul

of this requirement. The procedures and grounds for 1awtul

abortion are clearly set out in the New Zealand Acts, and

task of the medical practitioners involved is not to ex

the

S C L SE a

diecretion but to form a medical opinien on whether those grounds

1 rbhe: chroum

of Article 3 is that it puts

burden of persuading a couwrt that the provision justifies a

the

law

or other governmert action which is presumptively in breach of a

right in the Bill on the Government or other party relying on

h  the context of the present discussion, Government would

to persuade the court that the limits in the Crimes Act on

right to lite guarante

be justified in a free and democratic society.

need

the

under Article 14 are reasonable and can




1t is difficult to imagine that any law which breached a
'primciple of fundamental justice" (Article 14) could ever be

idemonstrably Jjustified in a free and democratic society (per
prticle 30 . It ie difficult to discern what, if any, difterence,

there i

i

between the tweo phrases. The relationship between

articles & and 14 is unclear ther efore.

onother possible approach under Article 14 is a claim that 1t
provides the fetus not only with the positive right to life, but
aleo the converse right to protection from i1 Tie. Such a claim

would be analagous to the recent Canadian decision holding that

freedom of religion incorporates aleso freedom fro religion. In

Q0

the Supreme Court of Canada determined

which generally prohibits wor k

infringed s.2a of the Canadian

Charter of Rights -@nd Freedoms which reads:

: : the following fundamental freedoms -
(&) freedom of conscience and religion®

The 51 K judges on the Supreme Court were unanimous in their
conclusion that the Act infringes s.%(a) of the Charter and thus

is of no effect.

60




Five of them held that the purpose of the Act was "the compulsion
of sabbatical observance"” in direct conflict with the Charter
which "prevents the government from compelling individuals to
perform or abstain from performing otherwise harmless acte

because of the religious significance of those acts to others.

The other Jjudge ed with the result but thought it was the

effect rather than the purpose of the Act which was offensive.

In tort theory the wrongful life concept is emerging as an action
brought by a live-born child alleging that due to the negligence

of the defendant, he was born.

The situation involves severely handicapped children bringing

4

suits against a hospital, ioctor or genetic counsellor, who

negligently leads parents to believe their child will be born

in their decision not to abort. When the

b4 handice

1, that child’'s own

in

life is claimed as the injury resulting from the defendant’ lack
of due care in advising his parents. It is the birth itself with

defects, rather than the defects per se which is claimed to

b of g negligence This action should
not confused with the "wrongful birth" action which is brought

sl VS .

by the parents of the child them

California Court of
ik
atories in which the

. Genetic testing g




determine whether either of the parents was a carrier ot the
disease was negligently performed and revealed a negative result.
The plaintiff claimed that her mother would have chosen to abort
the pregnancy had the test correctly shown her parents to be
carriers of the disease.

Farlier American

had rejected claims of this type on the
following basis:

i It was logically impossible to

ure the damages because

this would reguire a comparison of the child’'s condition

Q™

vith that of present non—-existence.

e That since birth with defects was better than non—existence
-
Q4

the child had suffered no harm.

Sl To allow the cause of action would be to approve abor-
S5
tion.

a high value on life, to declare
any life to be a harm, regardless
would be to circumvent that belief.

< That it was impossible to draw the line of recovery at which

the deformities were not serious enough to warrant recovery

of damages.

to know the true decires of the

o
m
i
(=8
-

i e R R e T

The Court in Curlender rejected this reasoning and allowed the

wrrongful life action in cases where the genetic test is capable

of disclosing a high probability that a severely impaired child




would result and that due to the defendant s negligence, a SsSe-

verely handicapped child does result. The bases of the court’'s

decision were:

1. Public policy which dictated the need for a wrongful life
action on four grounds:

(a) Abortion is legal and it is the duty of the medical
profession to provide parents—to-be with accurate 1n—
formation on which they can decide whether to abort.

(b) The need to ease the national health care burdens.

fi=t) The need to protect the public from the medical
profession’s negligence.

{(d) The need to provide a remedy 1in keeping with the fun-
damental jurisprudential notion that for every wrong
there is a remedy and that an injured party should be
compensated for all damage proximately caused by the

wr ondg doer .

2 Defective birth is itself an injurys the court rejected the

argument that no injury had been suffered since existence

with defects-was better than non—existence.

"The re
and suffers d
concerned wit
ligent the plaintiff miagt
all.' (899

litye s ie= that such a plaintiff both exists
we to the negligence of others...We nesed not be
h the fact that had the defendant not been neg-
'+ not have come into existence at

= The Court rejected the argument that it was impossible oy

measure the child’'s damages because this would involve a

comparison betw his present condition and non—existence.

&I




It set out the measure of damages as follows -

"We construe the "wrongful life" cause of action...as the
right of such child to recover damages for the pain and
suffering to be endured during the limited life span avail-
able to such child and any special pecuniary loss resulting
from the impaired condition." (100)

The court went further, declaring that a child has a cause

of action against his parents it

decide to proceed with
the Full term of the pregnancy in the knowledge that the

fetus is defective. It stated as obiter:

"1f a case arose where...parents made a conscious cholecel  to
proceed with & pregnancy with full knowledge that a ser-—
iously impaired infant would be born...we see no sound
public policy which should protect those parents from being
answerable for the pain, suffering and misery which they
wrought upon their offepring." (101)

Thie obiter drew an immediate legislative response im ¢ gthe
form of S.43(6) of the Californian Civil Code which reads:
ction arises against a parent of a child based

that the child should not have been ool 1
conceived, should not have been born alive.

The English Courts have emphatics

=

1y held that the common 1aw

]

does recognise the "wrongful life” claim. In Mckay V.

1
i

the plaintiff child was born dis

ed as a result of

rubella which had infected her mother 1in the early months of her
pregnancy . She alleged that the Essex Health Authority’'s lab-

oratory negligent in testing the mother ‘s blood samples with

-+

the result that cshe was misled as to the advisability o an

abortion, and that the doctor negligent 1in failing to advise

the mother to abort.

8]
8
e

The Court 21 coneidered and rejected Curlender as tailing

ApPE

to provide any answer to the two central objections to this cause




of

action.

L

The court considered these to be:
That the only duty the defendants owed to the unborn
child was a duty not to injure her. To say that the
defendants were negligent in allowing her to be born
deformed amounted to imposing a duty upon them to
terminate her life.

The court held:

"There is no doubt that this child could legally have
been deprived of 1life by the mother undergoing an
abortion with the doctor ‘s advice and help. S5o the law
recognises a difference between the life of a foetus
and the life of those who have been born.

But because a doctor can lawfully by statute do to
foetus what he cannot lawfully do to a person who ha
been born, it does not follow that he is under a lega

obligation to a foetus to do it and terminate its life,
or that the foetus has a legal right to die...

= m

To impese S a duty towards the child would...make a
further inroad on the sanctity of human life which
would be contrary to public policy. ‘It would mean

regarding the life of a handicapped child as not only
less ) than the life of a normal child, but so

much

SEFVING. «

that it was not worth pre—

The damages would be not only difficult, but impossible

to a

The defendants would be liable for compen-—

sating the child for the difference between 1ts con-—

dition as a result of their allowing it to be born
alive and injured and its condition 1+ its embryonic
life had been ended before its life in the world had

begun. A judge could not possibly value that.
The Congenital Disabilities (Civil Liability? Act 1976

deprives the child of a right to this action and im-

n

ports the assumption that, but for the oOucUrFeRce




giving rise to a disabled birth, the child would have
been born normal and health (not that it would not have

been born at all).

geveral difficulties arise in determining the effect of these two

authority in the New Zealand context.

Firstly, the problem of which line New Zealand courts would

follow

=

Fresumably they would follow the English case;

7ealand Courts regard English decisions as persuasive auth-

ority. American C

ar less persuasive authority. Etiti=

0
m
-t

thermore, Mck was

and professed to be

ed upon reasons which Lu

‘Cj 1sp ]_ ace.

-pater difficulty is the question of how the tort position

translated into constitutional law. Even assuming the

‘ine did exist in its most extreme form in New land, what

would that tell us about the fundamental human rights an d  <$res—

of Rights®

How would such a "right" translate in legislative terms? Would

11 demand the striking down as unconstitutional of abor tion law

f

.,
+
o
=
I
=

which did not provide for " fetal d an indication for

m
tu
L

lawful abortion? Such an indication alr dy exists in the New

104
lealand legislation but to suggest that the tort doctrine

would reguire its inclusion in any constitutionally valid statute

&6




difficult.

e

Serlous questions arise both as to the

"right" and the identity of the party in

I+ indeed it Eightt there should n

L=

1ts

vaolved as to exerclse.

~ly the

of either making or communicating

someone should be appt

But according to what criteria”

slation provide bortion 1in

C

stantial risk that the child, it bern,

tD

be hand

mentally abnormal seriously

+ Dor whom does

"right" may

to any criteria

to

+ or

no right

ar=Av4 =]
have

created a right

1 f e

Indeed I o is this latter right which

appears to create. None of the factors

answer the Mck stem f

child’'s viewpoint, but they do square

oriented approach recognizing her

&7

nature of

whom

unborn

would be

Ve

this supposed

it rests.

ormally be a choice 1n-—-

child is incapable

Ferhaps there-—

1t o the

unborn

The New Zealand leg—

Jhere “"there is a sub-

so physi
105

icapped."

cally or

no right

involved 1n

without reference

ay be considered

1

Rather , t appears to

© ve birth to "detec—
the Curlender decision

mentioned in that case

rom an appraisal ot the

ry nicely with a mother-

to not have to raise
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It is submitted that the right of a child to protection from lite
is as impossible to draft as it is to conceptualize and should

not be read as being implicit in the language of Article 14.

1+ would appear from the discussion in the last chapter that
Article 14 has no effect on abortion law in New Zealand. This 1€
for a wvariety of reasons including difficulties in  overcoming

syntactic barriers 1in the

sinag what aArticle

14 would reguire in termse of change to the existing structure
anyway »
One other article in the Bill may have a potential effect how-

ever, insofar as it effects those people directly aftfected by the

abortion decisions; Article 21.

n

Article 21 provides the constitutional "Right to Justice" and

contains two provisions relevant to this discussion:

bt

. Every person Las the right to the observance of
wwstice by any tribunal

the principles of natural Ju
or other public authority which has the power to
spect of that person’ s
interests protected or

make a determination 1
rights, chbligations,
recognised by 1aw.

Every person whose rights, obligations or




intereste protected or recognised by law have been
affected by a determination of any tribunal or
other public authority has the right to apply to
the High Court, in accordance with law, for
judicial review of that determination.

Let us examine these provisions from the viewpoint ot thel thiree

involved in the abortion trans

action & the pregnant

womani the father of the unborn child:; and the unborn child.

The pregnant woman is clearly a "nerson' for the purposes of this
provision. The certifying consultants, being appointed by &

statutory body and acting according to

statutory procedure, ar

m

clearly a "public authority". In authorising the abortion, they

ha

"the power to a determination in respect of Cher]

wations or interests" which are “"protected or recog-

he Canbise ~ilisation and Abortion Aot

Act).

woman clearly falls within the parameters of this

and o ie entitled to "natural justice" in the

decision—-making procedure. What this may reqguire from the wo-

considered in full

e
bt

man s viewpolnt in the abortion context

above (pages 45 — §0) in the discussion on Article 14, so there

= SuffFice it to conclude

iz no benefit in

that this constiltult would prebably require no

-ommods

change to the pr rights vested in the

WOMAT «
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The position of the father of the unborn child

1o
i‘

Tt is unclear whether the father is encapsulated by Article 21
1) The provision applies only 1+ t he certifying consultants
are making a determination in respect of the father's rights,

obligations, or interests protected or recogni sed by 1aw.

ct of" is unclear. A narrow

siopn might require that the cert-
a specific determination of the

his inclus

father ' ri fArguably, they are not. He

is not the focus of their att They are concerned with the

So it may be argued that this pro vision should be read very

-luding the father rights are not the specific

subject of the consultants * investigation or decis 3

However . even if the provision were 1n terpreted narrowly, the

For his interests (in the effect




on his relationship with the mother, in the future of his child

etc) are recognised implicitly in the proscription on abortion

two Acts. Even on

swcept in the circumstanc set ot TR Ehose

this narrow view of the meaning of Article 21 (1) theretore, the
father may be entitled to natural Jjustice.
Furthermore the Father has clear obligations, rights and

interests under other Acts (such as the Guardianship Act 19468 and

the Family FProce

which are contingent upon the
certifying consultants’ declision. For example the duty to

maintain the c¢hild under s. of the Family Froceedings Act

N

clearly depends upon the determination of the consultants.

under S.6 ot the

M declision. S0 in
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are making "a determination

or interests

A wider ision may well entitle the

her to natural justice theretore.

This would have an important effect on the New Zealand decision-—

i

scheme provides the

making process. At present the New 74

-

father ot the child with ne right of to the decision-

of right to make any

makers; he is not entitled

representations to the consultants. Frovision is made in s.32(7)




of the Contraception Sterilisation and Abortion Act for
consultation ¥ any person by the certifying consultants, but
that is contingent upon both the patients and their own consent.
From the point of view of the father, it is only by way of

privilege that he may make representativ It may be

anticipated that he is unlikely to be granted this privilege £l
he intends to oppose the abortion; the patient is unlikely to

grant consent to the consultation.

I4 the father were sntitled to natural justice however , he might

4]
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"Current Technology Affecting Supreme Court Abortion
Jurisprudence" M. B. Buckley 27 NY L. Sch. L. Rev. 1221-60
1982

The number of abortions in New Zealand in the years 1976 -
1987 were:

19762 4682
1977: S8BA42
1978 1980
1980 5945
1981 : 8651
1982: “&B25

1985 GEGT

Source: Abortion
of Representatives.

Committee Reports to the House

Note &6
Id at 124%5

"The Woman's Own Doctor" is defined in s.32(1) of the Act as
the ‘'"registered medical practitioner...who is consulted by
or in respect of a female who wishes to have an abortion.”

"Operating surgeon" is defined in s.32 of the Act as a
registered medical practitioner who may be willing to
perform an abortion in the event of it being authorised in
accordance with the Act.

This gon ne the procedure to be followed where a
decision is reached anprovides for the issuing of "a
certificate in the prescribed +form authorising the
performance of an abortion.” The form is prescribed by the

Abortion Regulations 1978 (S5.R. 197B/05(
It is obvious t the word "wight" is used here in the
loosest sense. The outline of the interests involved 1is
intended to be neither definitive nor exhaustive. Iy I
arguable that the exact determination of the interests 1in-
volved in the abortion transaction, and the conclusion to be
drawn from any one interest in terms of drafting abortion
law, is the greatest difficulty facing legislators, who find
the issues so bound up in the rhetoric of the opposing camps
as to be difficult of exact and neutral expression.

Establehed by s.10 of the Contraception Sterilisation and
Abortion Act 1977

s. 30 Contraception Sterilisation and Abortion Act 19 7T
LSBT SN Z R A S

Ridge v. Baldwin [196321 A.C. 40
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