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ABSTRACT

Whistleblowing is a valuable check on action in the public and private sectors. This
paper considers whether the Protected Disclosures Bill 1996 will effectively reform the
law for whistleblowers. In analysing that issue this paper looks at the problems there are
with the current law, whether reform is needed, what the reform options are, and
whether reform would be effective. It is concluded that the current law leads to
uncertainty and inadequate protection for whistleblowers. Reform is needed. When
considering options for reform this paper concludes that a two-pronged approach would
be the most likely and effective option to alleviate the current problems. That approach
is to have reform via a statute and industrial reform encouraging employers to have
internal mechanisms for whistleblowers. It is recognised that no reform would be
absolutely successful countering the more subtle reprisals suffered by whistleblowers,
but it is concluded that encouraging a more positive and supportive environment for
whistleblowers could make those kinds of reprisals less common. It is also recognised
that any reform must ensure that there is balance between the rights of whistleblowers
and the rights of those named by whistleblowers. Intentionally false disclosures should
be vigorously punished.

In the light of those conclusions the Protected Disclosures Bill 1996 is considered. It is
compared with the Whistleblowers Protection Bill 1994 and Acts and Bills from other
countries, in particular Australia. This analysis reveals the Protected Disclosures Bill to
be deeply flawed. It sets up an extremely detailed and onerous set of procedures,
effectively discouraging whistleblowing. Even more problematic than that, the Bill
expressly preserves the common law, which runs counter to many of its provisions. The
Protected Disclosures Bill is also toothless when it comes to protections from reprisals,
leaving it to the whistleblower to take action. None of this leads to clarification of the
existing law nor to any certainty for whistleblowers. Perhaps more forebodingly, given
that there seems no major corruption in New Zealand, it seems unlikely that a Bill in
this area will have high priority in a coalition or minority MMP Parliament.

This paper concludes that a new Bill is needed. A proposal of such a Bill forms the
Appendix [ of this paper.

Word Length
The text of this paper (excluding footnotes, bibliography and annexures) comprises
approximately 15,000 words.




| INTRODUCTION

This paper starts with the premise that whistleblowing is a useful check in the public
interest. For that reason it ought to be valued and a whistleblower ought to be protected
from reprisal. This paper analyses the question of whether the law surrounding
whistleblowing and whistleblowers needs reform. Specifically this paper considers what
reform options there are, and whether the recently proposed Protected Disclosures Bill
1996 provides any useful progress.

When considering whether reform is needed this paper looks at the current legal
situation. This paper concludes that whistleblowers face problems that are not
adequately remedied by the current available protections, and that the protections
themselves are unclear in scope and effect. It is also unclear how some of the law in this
area interacts. This paper also considers the question of whether any reform would be
effective in this difficult area in any case. It is concluded that the value of
whistleblowing in the light of the contemporary emphasis on accountability, the
evidence of reprisals suffered by whistleblowers and the confusion surrounding what
legal protections are currently available for whistleblowers all mean that some sort of
reform is needed.

This paper looks at two options when considering reform. Reform by legislation is one
option. There are a number of different ways that legislation could reform this area. For
instance it could set up a separate Authority or it could encourage internal
whistleblowing. The problem with legislative reform in a difficult area such as this is
that any reform will not completely alleviate the problems. General industrial reform is
the other reform option looked at. It could be initiated by ensuring that there are internal
whistleblowing mechanisms in every organisation. That could be achieved by a statute
which impliedly encourages such internal mechanisms or by a movement in the
industrial area requiring such mechanisms to be included in employment contracts. The
problem with this option alone is that there is likely to be inconsistent treatment of
whistleblowers. It is concluded that legislative reform and industrial reform together is
the best option for reform. It is also considered to be the most palatable reform for all of
the interest groups involved.

The Protected Disclosures Bill 1996 has recently been introduced into Parliament. This
Bill is analysed in some detail. It follows an earlier private member’s bill, the
Whistleblowers Protection Bill 1994. The two Bills are compared and the analysis
reveals them to be markedly different. Comparisons are also made between the New
Zealand Bills, and Acts and Bills from Australia, the United Kingdom and the United
States of America. The analysis shows that the Protected Disclosures Bill is flawed. The
Bill will do little for whistleblowers, it will add to and not alleviate the problems with
the current situation and, in New Zealand’s new MMP era, such a Bill seems unlikely to
gain the widespread enthusiasm of pressure groups nor to be a high priority for a
minority or coalition government.

Appendices II and III set out the Protected Disclosures Bill 1996, the Whistleblowers
Protection Bill 1994, the Protected Disclosures Act 1994 (NSW), the Public Interest
Disclosure Act 1994 (ACT), the Whistleblowers Protection Act 1994 (QId) and the
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Whistleblowers Protection Act 1993 (South Australia). Those are the Acts and Bills that
are most extensively analysed in this paper, although others are considered and referred
to. Appendix I sets out my own proposed Bill which is called the Public Interest
Disclosure Bill 1996 so that it is easy to distinguish from the other New Zealand Bills.
This proposal is, in part, a compendium of the best aspects from the Acts and Bills
analysed. It also contains some radical proposals to encourage whistleblowing. It is
contended that this proposal alleviates the problems revealed in the analysis of the
Protected Disclosures Bill 1996 by proposing a two-pronged approach to reform and
encouraging and actively protecting whistleblowers.




II THE CURRENT LAW AND WHISTLEBLOWING

A Introduction

For the purposes of this paper I adopt the definition of “whistleblower” used by the
Ministerial Review Team on Whistleblowing in their report:I

A “whistleblower” is a person (usually an employee) who notifies some other person (usually in
authority) of an activity being conducted within an organisation which breaches the law, or constitutes a
risk to a specific interest, (such as a risk to public health or public safety, or to an individual’s health or

safety, or to the environment). The motivation for such a disclosure is usually a concern to have the
matter at issue remedied or addressed, either by the organisation itself, or by some external agency in the
public interest.

Noticeable about this definition is that a whistleblower is someone who discloses
information in the public interest. For that reason whistleblowing ought to be valued and
encouraged, and whistleblowers ought to be protected. Whistleblowing encourages
accountability and ensures that standards are high. Further analysis of who is a
whistleblower appears below in Part [V of this paper. That analysis considers
specifically who ought to be covered by any reforming protective legislation. This paper
considers the problems faced by whistleblowing employees. It is recognised however
that it is not just employees who blow the whistle.

Whistleblowing is prima facie a breach of the contract of employment. Employees owe
a duty of good faith and fidelity to their employer. This duty is to preserve the mutual
trust and confidence on which the employment relationship is based. As a reflection of
that duty either as an express or implied term in the employment contract an employee
cannot misuse confidential information belonging to the employer. At present an
employee who blows the whistle is in breach of the implied term of contract not to
misuse confidential information belonging to their employer. Once that term is breached
by a whistleblowing employee, an employer has grounds for dismissal.” The employer
could also take a breach of confidence action. This has the advantage of being effective
against a whistleblowing employee after the end of employment and against third
parties who subsequently receive the confidential information. Another advantage is that

' Report of the Ministerial Review Team on Whistleblowing (20 October 1995) page 4. Some
commentators have cringed at the term “whistleblower”. The Ministerial Review Team (at p 4) compared
the word to “snitch” “stool pigeon” and “nark”. See also Derek Round Submission on the Whistleblowers
Protection Bill 1994 (undated) who contends whistleblowers should be called “informants”.

® For instance see Faccenda Chicken Ltd v Fowler [1986] 1 All ER 617 (CA) and Hobbs v North Shore
City Council [1992] 1 ERNZ 32. Even where the information is in the public domain the employee is
under an obligation not to use his or her position to his or her advantage: Schering Chemicals Ltd v
Falkman Ltd [1982] 1 QB 1; British Steel Corporation v Granada Television Ltd [1980] 3 WLR 775 and
Attorney-General v Guardian Newspapers Ltd (No.2) (below n 3). Also see Dominion “Social worker
suspended” 20 June 1996, page 9 and PSA Journal “CYPS worker sacked for speaking out” 21 August
1996, p 2. Although not every whistleblowing ought to justify a dismissal, like not every breach of
contract justifies a dismissal: Y Cripps “Protection from Adverse Treatment by Employers: A Review of
the Position of Employees who disclose information in the belief the disclosure is in the public interest”
(1985) 101 LQR 506.
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the remedies for breach of confidence are many and varied. They include injunctions,
: ¥ . 4 5
orders to deliver up the confidential documents,” compensatory damages™ and accounts
S G . . 7i
for profits.” Disciplinary proceedings are also an option.

Parliament and Courts have recognised that the duty of confidence in employment is not

absolute. Statutory provisions and common law rules have been created. This is explicit

recognition that the duty of confidence inherently involves competing public interests,

one in the preservation of confidences and another in the right of the public to be !
informed of matters in the public interest. In defined occasions the latter public interest J
wins out.

B Protective statutes

In areas considered to be of acute public interest Parliament has concluded that
whistleblowing is a valuable tool to be encouraged, and has created statutory provisions
which stop any Court action being taken against a whistleblower.

Examples of these provisions can be found in section 41 of the Local Government
Official Information and Meetings Act 1987, sections 15 and 16 of the Children Young
Persons and Their Families Act 1989, section 115 of the Privacy Act 1993, section 137
of the Law Practitioners Act 1982 and section 48 of the Official Information Act 1982.
All of these provisions protect good faith disclosures of information. It is unclear what
that concept requires of a whistleblower. The issue of whether protective legislation
should be restricted to whistleblowers who disclose in good faith will be discussed later
in this paper.x Further, the protection is limited to civil and criminal proceedings, not
disciplinary action. As is noted later in this paper() it is disciplinary action and other non-
judicial reprisals that whistleblowers face more often. By its very nature whistleblowing
is an act in the public interest. Whistleblowers ought to be protected from reprisals for
that reason. Finally these provisions are obviously limited in terms of subject matter and
scope. Section 66(1)(a)(iii) of the Human Rights Act 1993 makes it unlawful in terms of
that Act to treat less favourably because of giving information or making a complaint
under that Act. The remedies are set out in sections 89 to 91 of the Human Rights Act
1993. Despite issues about the burden of showing a nexus between the complaint or

* See for instance Attorney-General v Guardian Newspapers Ltd (No.2) [1988] 3 All ER 545 and
European Pacific Banking Corporation v Television New Zealand Ltd [1994] 3 NZLR 43 (CA).

' See for instance /nitial Services Ltd v Putterill [1968] I QB 396 and British Steel Corporation v
Granada Television Ltd [1980] 3 WLR 775.

> See also Attorney-General for United Kingdom v Wellington Newspapers Ltd [1988] 1 NZLR 129 at
165 where the Court of Appeal indicated as an obiter statement that exemplary damages might also be
available.

® See for instance Attorney-General v Guardian Newspapers Ltd (No.2) (above n 3).

" See for instance Duncan v Medical Practitioners Disciplinary Committee [1986] 1 NZLR 513. There
could also be general disciplinary action - demotion etc.

® For instance if confidential documents are stolen and then released does that mean bad faith? If so the
whistleblower who released European Pacific Banking Corporation Ltd’s papers which initiated the Cook
Islands tax inquiry would be unprotected. See further discussion below pp 14 to 15, Part IV of this paper
atp 29.

’ See below pp 14 and 18 of this paper. For an example of the more extreme action against a
whistleblower see Stanley Adams Roche versus Adams (Jonathan Cape Ltd, London, 1984) and Evening
Post “Triumph for little man™ 8 November 1985, page 11.
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information and the less favourable treatment, this is probably the closest that we have
at present to an active protection for whistleblowers against reprisals. Significantly, I
have not found any case law on this provision. Active encouragement of whistleblowing
can also be found in Rule 6.03 of the Rules of Professional Conduct for Barristers and l

Satd 10 1.+ ' ; :
Solicitors. It is unclear how this works alongside other duties as an employee.

The provisions mentioned above are intended to act as both protection and
encouragement for whistleblowers. For whistleblowers seeking protection, action is also
possible under the Employment Contracts Act 1991 for employees who suffer reprisals
falling short of actual dismissal. A possible personal grievance action could be based
upon section 27(1)(b) of the Employment Contracts Act - that is, that terms or
conditions of employment have been affected to the employee’s disadvantage by some
unjustifiable action by the employer. Commentators have suggested that an employee
would find this difficult to pursue because the employee’s ‘employment, or one or more
conditions of employment’ has to have been affected and the Courts have interpreted
this to mean that there must have been a breach of a contractual obligation or
entitlement before the action will fall within the section.'’ Also difficult would be
alleging that the action by the employer was “unjustifiable”. Some disciplinary action
seems arguably justified if the employee has breached the employment contract by
whistleblowing, revealing confidential information and breaking the relationship of trust
and confidence. There are also the limited possibilities of a common law action for
wrongful dismissal and judicial review.'?

& Miscellaneous Protections

Provisions based upon fundamental human rights also have an impact in this area.
Based on the International Covenant on Civil and Political Rights, the New Zealand Bill
of Rights Act 1990 needs to be considered. Section 14 deals with the freedom of
expression. Like all other sections of the Act, section 14 is subject to section 5 which
provides that the rights in the Act are subject to the reasonable limits as can be justified
in a free and democratic society. Section 14 could become a greater tool for
whistleblowers. Certainly in two recent cases' it was raised in support of a

' See also Bruce Davidson “A practitioner’s duty to report breaches of rules of conduct by colleagues”
Lawtalk 464 16 September 1996, p 8 and /ndependent * Whistleblowers infiltrate super schemes” 26 April
1996, p 1 for similar proposals for receivers of superannuation schemes. Doctors in the National Health
Service in England have contractual clauses encouraging whistleblowing. The professional environment
leads to a reluctance to speak out, and because of that such contractual clauses seem unlikely to be
successful: Lucy Vickers “Whistleblowing and Freedom of Speech in the NHS” [1995] New Law Journal
Rart 111257,

"' Anderson, Banks, Hughes, Johnston Employment Law Guide (Butterworths, Wellington, 1995) pp 220
- 223. See as an example of this requirement Pugmire v Good Health Wanganui (No.1) [1994] 1 ERNZ
58 and (No.2) [1994] 1 ERNZ 174 where Pugmire was awarded an injunction preventing his employer
from taking demotion action against him and the Court focused upon the fact that the employer had failed
to give a procedurally correct suspension notice thus breaching the employment contract.

oy Cripps (above n 2) at 509. A wrongful dismissal action would only lead to damages and is not as
wide as the personal grievance of “unjustifiable dismissal” in s 27 of the Employment Contracts Act
1991. Judicial review would be limited to cases where the employer is a public body and where that
employer took account of irrelevant considerations when disciplining the employee.

Y Hobbs v North Shore City Council (above n 2) and Lowe v Tararua District Council [1994] 1 ERNZ
887.
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whistleblower’s right to speak out, but was never pursued with much vehemence. In the
United States arguments from whistleblowers and particularly newspapers seeking to
rely upon the First Amendment right to hcgdom of speech have had more success.'* In
Lord Advocate v Scotsman Publications Ltd" the House of Lords. pointing to Article 10
of the European Convention (which has the same wording as section 5 of the New
Zealand Bill of Rights Act 1990), refused to grant an injunction preventing a former
MIG6 operative from publishing a book. The House of Lords held that there ought to be
few limits on freedom of speech and that an injunction would only be granted if the
Crown could show that the public interest would be harmed by publication. Effectively
because of 1he guarantee of freedom of speech there was a presumption in favour of
publication.'® International Labour Organisation Convention 158 provides that a
dismissal is unjustified if it is based on an employee giving evidence against an
employer for alleged violations of the law. In Tavita v Minister of Immigr ation'” and
other cases'® international instruments and obligations have been given greater
significance

These provisions give whistleblowing a broad human rights centred focus.
Whistleblowing can be seen to be much more than an employment issue. However the
relationship between these protections and employment law seems unclear. ILO
Conventions have not been ratified by New Zealand. It could be argued that in terms of
the New Zealand Bill of Rights Act 1990 that in the employment situation obligations of
trust and confidence justify a limitation on freedom of speech. Further, lhe New Zealand
Bill of Rights Act has been argued in the whistleblowing context before'’and has not
had a great deal of impact. The scope for the application of international instruments is
unclear. Note, for instance, that section 3 of the New Zealand Bill of Rights Act limits
the application of the Act to governmental bodies and bodies conferred with a public
function.

' For instance see New York Times Co v United States 403 US 713 (1971). Also see Catherine Webber
“Whistleblowing and the Whistleblowers Protection Bill 1994 (1995) AULR 933, 948.

: [1989] 2 All ER 852, note that this was prior to the enactment of the Official Secrets Act 1989 which
made the divulging of information relating to defence issues a criminal offence.

' There have been other cases where it has been held that the Crown has to show an extra public interest
if it wishes to retain confidentiality: Attorney-General v Jonathan Cape Limited [1976] 1 QB 753 and
Commonwealth of Australia v John Fairfax and Sons Ltd [1980] 147 CLR 39, at 52. Those cases have
implicitly rather than explicitly considered international instruments and focused more upon the new
trend towards open government and freedom of information. The focus on freedom of speech is even
where the whistleblower breaches a term of the employment contract, as did a Royal Servant in Attorney-
General v Barker [1990] 3 All ER 257. Note that while the US Courts focus on freedom of speech,
concepts like a constructive trust over the proceeds of any breach of confidence ensure that
whistleblowers do not profit from such breaches of contract: e.g Snepp v United States 62 L Ed 2d 704
(1980).

[1994] 2 NZLR 257.

See for instance Ankers v Attorney-General [1995] 2 NZLR 595 where the facts indicated that the
New Zealand Government I)gpallmuns monitored New Zealand’s commitment to international
instruments, Simpson v Attorney- ] 3 NZLR 667 and Minister of Immigration and Ethnic
Affairs v Teoh (1995) 128 ALR 353 where it was held that ratification of an international instrument
could lead to a legitimate expectation at law that decision makers would conform to that instrument. Also
see Rodney Harrison QC “Domestic enforcement of international human rights in Courts of law: some
recent developments” [1995] NZLJ 256.

" See Hobbs (above n 2), 36 - “The Tribunal considers the effect of the New Zealand Bill of Rights in
this particular case to have minimal effect”.

17
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D The Common Law

/ Introduction

As well as Parliament, the Courts have considered the obligation of confidence in
employment and have concluded that the obligation is not absolute. It is in the common
law that the two main protections are found for whistleblowers. The first is the public
interest defence and the second is the common law surrounding the protection of
sources. The application of the public interest defence appears to be limited to breach of
confidence actions taken by the employer and does not, for instance, affect the validity
of a dismissal. The application of the defence has been the subject of some debate and is
an issue of considering whether the defence is merely an exception to the duty of
confidence or removes the obligation of confidence altogether, making any dismissal
unjustified as well. Most commentators agree that the defence is merely an exception to
the duty of confidence - only applying in breach of confidence actions.”’ Some cases say
otherwise.”' Note that there is no public interest defence to defamation proceedings and
while truth is a defence, a whistleblower often discloses in the belief a disclosure is true
hoping that the disclosure will be investigated. The whistleblower may be wrong about
the truth of the disclosure. Threatened defamation proceedings are used as a way of
silencing potential whistleblowers.*

The common law surrounding the protection of sources only serves to protect the
whistleblower’s identity. There are two parts to consider: the “newspaper rule” which
only applies to disclosures to the media and only at the interlocutory stage of a
proceeding, and general principles which apply after that stage. Like the public interest
defence there is some controversy about the application of this protection. The
application of this rule is unclear.

2z The public interest defence
(i) Rationale and scope
The rationale for the public interest defence began with the idea that confidentiality was

not always in the public interest. It was developed from the equitable notion of “clean

** Sam Ricketson “Public Interest and Breach of Confidence” (1979) 12 MULR 176; P D Finn
“Confidentiality and the ‘Public Interest” ” [1984] 58 ALJ 497; Jason Pizer “The Public Interest
Exception to the Breach of Confidence Action: Are the lights about to change?” (1994) 20 Monash
University Law Review 67.

! Gartside v Outram (1857) 26 LI Ch 113; Fraser v Evans [1969] 1 QB 349 and Beloff v Pressdram Ltd
[1973] All ER 241 where it was held that the public interest defence could apply to breach of copyright
actions. Support can also be found in Geoffrey Robertson QC and Andrew Nicol Media Law (Penguin
Books Ltd, London, 1992) pp 177 - 178. Note that in Hobbs above n 2, a whistleblower’s dismissal was
held unjustified and the public interest defence was not mentioned.

** See Dr William de Maria Whistleblowers and Secrecy. Ethical Emissaries from the Public Sect[or]
(Unpublished paper, presented to the ‘Freedom of the Press’ Conference, Bond University, 11 November
1995) at p 2 for an example of when defamation was used to silence a whistleblower. Note however the
recent more flexible application of the defence of qualified privilege (the so-called “public interest
defamation defence”) for the press. That involves establishing a legal or moral duty to divulge the
information that duty being to divulge to the person or persons disclosed to: Independent “The Phillip
Mills case: One step towards a free press” 13 September 1996, p 10.




hands”.” If a plaintiff was tainted by some wrongdoing, he or she would be unlikely to
be successful in a breach of confidence action. Initially the public interest defence was
narrow in scope with the Courts weighing the balance between retaining confidence and
allowing disclosure heavily in favour of retaining confidence. Initially a defendant to a
breach of confidence action could only make out the public interest defence where the
plaintiff was seeking to restrain disclosure of mformahon showing that the plaintiff had
committed an iniquity. In Gartside v Outram® Wood VC held:

The true doctrine is, that there is no confidence as to the disclosure of an iniquity. You cannot make me
the confidant of a crime or fraud ... such a confidence does not exist.

Over time the English Courts moved away from looking at the plaintiff’s conduct to
looking at the gravity of the consequences of disclosure. In Fraser v Evans™ Lord
Denning stated:

[ do not look upon the word “iniquity” as expressing a principle. It is merely an instance of just cause for
breaking confidence.

[n later cases the English Courts developed and extended the public interest defence to
cover disclosures which revealed civil wrongs.z(’ misdeeds,”” and finally as far as
disclosures where the public had a right not be misled. The test moved from being
weighted heavily in favour of confidentiality mth a narrow exception to being weighted
in favour of disclosure in Woodward v Hutchins.” In Woodward v Hutchins Tom Jones,
Engelbert Humperdink and Gilbert O’Sullivan sued their former manager for publishing
a book which exposed their antics in detail. In holding that the public interest defence
was available to Mr Hutchins, Lord Denning stated”” “if the image they fostered was not
a true image, it is in the public interest that it should be corrected”. There has been
criticism of the Woodward decision from both commentators and Judges.’ Y Criticism
usually focuses on the undermining of the rationale for the defence, moving the concept
of the ‘public interest’ towards anything that titillates the public. In X v ¥*' where a
newspaper sought to publish the names of HIV positive practicing doctors, the English
Courts refined that approach, balancing competing interests and coming out in favour of
confidentiality.

* Jill Martin Hanbury and Martin Modern Equity (fourteenth edition, Sweet & Maxwell Ltd, London,

1993).

** Aboven 21 at 114.

*> Above n 21, at 262.

~ Weld-Blundell v Stephens [1919] 1 KB 520.

* Initial Services Ltd v Putterill (above n 4) - a price fixing arrangement; Lion Laboratories Ltd v Evans

[1984] 3 WLR 539 - a poorly designed breathalyser; Hubbard v Vosper [1972] 2 QB 84 - the medically

dangerous advice of the Church of Scientology.

* [1977] 1 WLR 760.

* Above n 27, at 764. This case was followed by Lennon v News Group Newspapers and Twist [1978]

FSR 373,

" See P D Finn above n 20 at 507, Leo Tsaknis “The Jurisdictional Basis, Elements and Remedies in the

Action for Breach of Confidence - Uncertainty Abounds™ (1993) 5 Bond LR 18, 25 and Smith Kline and

French Laboratories (Australia) Ltd v Secretary, Department of Community Services and Health [1990]

95 ALR 87, at 126: “The English Courts’ approach to the public interest defence [has merged concepts]

10 produce a curious melange without any indication of the seriousness of what is being done”.
'[1988] 2 All ER 648.




The public interest defence has been applied differently by Courts in different countries.
For instance, in Australia a narrower approach was taken and the defence is a public
policy defence only available for disclosures of crimes, serious wrongdoing,32 or matters
injurious to public health.

[n New Zealand there have not been a lot of cases directly on point. It seems that on
occasion an approach of balancing the different public interest in confidentiality and in
disclosure™ and on occasion an approach which focuses on whether the information
disclosed reveals an iniquity. In European Pacific Banking Corporation v Television
New Zealand Limited"* the Court of Appeal, while noting that the iniquity rule was only
an instance of when the public interest defence might apply, called it the ‘primary
instance” of when the defence would apply.

Given the different approaches across jurisdictions, in terms of the subject matter of
disclosures that the defence will cover, the scope of the defence remains unclear. A
further problem is that there are cases which suggest that the means of the disclosure of
the matter alleged to be a breach of confidence will also affect the applicability of the
public interest defence.

(ii) Means of disclosure
Some cases suggest that disclosure can only be to the “proper authority’. There are
conflicting cases about whether disclosure to the media will lead to the public interest
defence not being available, with cases such as Francome v Mirror Group Newspapers
Lid” and British Steel Corporation v Granada Television Ltd"® suggesting that
disclosure to the media will mean that the defence does not apply, while Lion
Laboratories Ltd v Evans,”’ Initial Services Lid v Putterill®® and Cork v McVicar™
suggest that disclosure to the media will not undermine the applicability of the public
interest defence. It is notable that both the Whistleblowers Protection Bill 1994 and the
Protected Disclosures Bill 1996 omit the media from the concept of being an
appropriate body for whistleblowers to disclose matters to.*’ That could be said to make
the freedom of the press illusory. Clause 18 of the Protected Disclosures Bill 1996

* For example against Trade Practices legislation: Allied Mills Industries Pty Ltd v Trade Practice
Commission (1981) 34 ALR 105; Castrol Australia Pty Ltd v Emtech Associates Pty Ltd [1980] 51 FLR
184.

¥ See Duncan v Medical Practitioners Disciplinary Committee (above n 7) where a doctor disclosed the
heart condition of a local bus driver because he feared for public safety. The case was about a disciplinary
rather than breach of confidence action but the Court’s approach could be seen to be favouring
patient/doctor confidentiality over other public interests. For further background to this case see Dr Bruce
Duncan and Dr Anne Worsnop Submission to the Parliamentary Committee on the Whistleblowers
Protection Bill 1994 6 September 1994. See a similar approach in X'v Y (above n 31). Also see Evening
Post “Jail for doctor” 15 June 1996, p 9 - former French President Francois Mitterand’s doctor is in legal
trouble after revealing that Mitterand had cancer for a long period of his presidency.

* Above n 3, 47.

> [1984] 1 WLR 892.

° Above n 2.

Above n 27.

* Above n 4.

7 (1984) TLR 593. See also M W Bryan “The Law Commission Report on Breach of Confidence: Not in
the Public Interest” [1982] Public Law 188.

" Clause 6(b) Whistleblowers Protection Bill 1994 and cls 6 to 10 Protected Disclosures Bill 1996.




expressly preserves the public interest defence, which means that this case law which
conflicts with the prohibition of the media would have to be considered.

In addition to the cases about disclosure to the media, there are some cases which
suggest that internal avenues for disclosure must have been pursued first."' Dr William
de Maria’s research in the Queensland Whistleblower Study indicated that
whistleblowers have a high degree of dissatisfaction with the effectiveness of internal
avenues." Clause 6 of the Protected Disclosures Bill 1996 makes internal avenues for
disclosure the favoured means for a whistleblower to make disclosures, and clause 11
ensures that public sector organisations have such procedures. To add to rather than
alleviate the confusion about the applicability of the public interest defence, clause 18 of
the Protected Disclosures Bill preserves the public interest defence, which has on
occasion been held to apply where disclosures have not been made internally.43 While
the public interest defence has conflicting decisions about the necessity for a specific
means of disclosure, the Protected Disclosures Bill does not alleviate that problem.

(iii) Motive for disclosure
The motive for the whistleblower making the disclosure may also affect whether the
public interest defence is available. In Initial Services Ltd v Putterill Lord Denning
stated:**

[ say nothing as to what the position would be if [the whistleblower] had disclosed ... out of malice or spite or sold it
to a newspaper for money or for reward. That indeed would be a different matter. It is a great evil when people
purvey scandalous information for reward.

Note that section 16 of the Children Young Persons and Their Families Act 1989,
section 48 of the Official Information Act 1982 and section 115 of the Privacy Act 1993
all require a good faith disclosure of information before protection will be given. In X v
Attorney-General the High Court held that it was for the plaintiff to show a lack of
good faith before the protection of section 48 of the Official Information Act would not
apply. Lord Denning’s statement suggests that the defendant must first show that the
disclosure was made in good faith before the common law public interest defence will
apply.

"' For instance Hobbs v North Shore City Council (above n 2) at 38; NZALPA v Air New Zealand Ltd
[1992] 1 ERNZ 353, at 360 where Cooke P (obiter) indicated that it was only as a last resort that the
media ought to be used by employees; also Ministry of Attorney-General Corrections Branch v British
Columbia Government Employees Union (1981) 3 LAC 190, 191:

[O]nly when the internal mechanisms prove fruitless may an employee engage in public criticism of his employer

without violating his duty of fidelity.

* Dr William de Maria When the Storm Bird Calls: Whistleblower Warnings in the Age of Corruption
(unpublished paper presented to the ‘Whistleblowers: Protecting the Nation’s Conscience?’ Conference,
Institute of Criminology, Melbourne University, 17 November 1995), page 7; also the stories of
whistleblowing set out in Dr William de Maria The Welfare Whistleblower: in Praise of Troublesome
People (Unpublished paper presented to the 23rd National Conference of Australian Social Workers,
Newcastle, September 1993); and Richard Fox “Protecting the Whistleblower” (1993) 15 Adel LR 137,
143 quoting from US studies.
* Above n 37 to n 39.
1} Above n 4, 406.
i Unreported, High Court Timaru Registry, Master Hansen, 9 December 1993, CP31/92.




In Re A Company s App/ica/i(m% the motive for disclosing (threatened disclosure as a
tool in employment contract negotiations) was not relevant. It was held that an
employee could not be restrained from disclosing an iniquity because of an improper
motive. The conflict between Initial Services Ltd and Re A Company’s Application
exposes the different public interests that conflict in this area of law. In Initial Services
Ltd Lord Denning identified with the interest in preserving confidences and his obiter
comment reveals a view that the public interest defence ought to be narrow ensuring that
only in very acute circumstances should disclosures be made. In Re 4 Company s
Application Scott J’s focus was on the nature of the disclosure. If it is in the public
interest for the disclosure to be made then the motive for the disclosure is irrelevant.
Following Scott I’s reasoning further, it could be said that the means of disclosure ought
also be irrelevant. The only matter that would be relevant is whether the disclosure is in
the public interest or not. However Scott J did not follow that line of reasoning,
specifically noting that the employee was seeking to make disclosures to the proper
authorities. Scott J stated: "’

Where the disclosure ... is no more than a disclosure to a recipient which has a duty to investigate matters

within its remit, it is not, in my view for the Court to investigate the substance of the proposed disclosure

unless there is grounds for supposing that the disclosure goes outside the remit of the intended recipient
of the information.

~

3. Protection of Source

This generally relates to disclosures to the media. A whistleblower’s identity can be
protected in Court if a journalist refuses to reveal the source of the disclosure. There are
two elements to this protection. The first, known as “the newspaper rule” (but extending
to all forms of media), gives protection in the early interlocutory stages of proceedings.
[n general, it applies fairly easily. However it is clearly a temporary prolcclion.“< After
that, in later stages of Court proceedings, other aspects of common law and statutory
law may apply to protect the identity of a whistleblower, whether the disclosure is to a
journalist or another person.

A journalist will be in contempt of Court is he or she refuses to answer questions.
Journalists have no privilege. Section 35 of the Evidence Amendment Act (No.2) 1980
confers a statutory discretion on the Court to excuse a witness from answering a
question or producing a document. That is where to do so would be a breach by the
witness of a confidence, which, having regard to the special nature of the relationship
between the witness and the source, he or she should not be compelled to breach.
Section 35 expressly involves the Court in balancing competing interests - section 35(2)
states that regard is to be had to the likely significance of the evidence, the nature of the
confidential relationship and the likely effect of disclosure on the confidant or any other
person. Section 35 seems to extend to relationships beyond the journalist/source
relationship, but a confidential relationship has to be established first. For the
journalist/source relationship there is some common law indicating it is a confidential
relationship. It may be harder to satisfy the requirements of section 35 for other

* 11989] 3 WLR 265.
7 Above n 46, 270.
® Catherine Webber (above n 14), pp 944 to 947.




Icldtlonshlps In Broadcasting Corporation of New Zealand v Alex Harvey [na’usli ies
Ltd" the Court of Appeal emphasised the benefit of the freedom of the press:”

[TThere [is a] desirability to protect those who contribute [to the media] from the consequences of
unnecessary disclosure of their identity.

While the Court of Appeal’s statements appear favourable, the limits of section 35 are
unclear. There are no cases about this section and the protection of journalists’ sources.
[t is unclear where the balance will fall.

[n England, section 10 of the Contempt of Court Act 1981 has firmed up the law about
the protection of sources by declaring that a Court cannot compel disclosure of a source
unless 11 15 satisfied that it is necessary to do so in the interests of justice and national
security’ ' or for the prevention of disorder or crime. Before section 10 was enacted the
English Courts had a mmllal regime to New Zealand. In British Steel Corporation v
Granada Television Ltd* the House of Lords upheld an order to disclose the identity of
a whistleblowing employee because to protect that identity would be denying the
company the opportunity to pursue remedies against that employee. The balance
favoured the interests of justice over the interest in the media protecting its source.
This holding would seem to apply in every case where an employer was seeking to take
action against a whistleblowing employee.
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From this analysis it can be seen that there are some problems with the common law
surrounding the protection of sources. Firstly, the “newspaper rule” only provides
relatively certain protection at the interlocutory stages of a proceeding and there is no
guarantee that a whistleblower’s identity will be protected after that. Secondly, section
35 of the Evidence Amendment Act (No.2) 1980 does not specify journalists and their
sources are protected, there have been no cases, and this means that the common law has
to be relied upon to establish the confidentiality of the relationship. Thirdly, section 35
specifically directs that the Court balance the competing interests. In England there is
case law to suggest that when a balance is made, the balance will come out in favour of
disclosure. None of this leads to certainty for whistleblowers. It se ms the only way to
firm up this area is to ensure that journalists’ sources are privilege ed.” In the area of

“[1980] 1 NZLR 163, 172.

>’ More recently re-emphasised by the Court of Appeal and High Court in Television New Zealand Ltd v
Attorney-General [1995] 2 NZLR 643, 648 and Television New Zealand Ltd v Police [1995] 2 NZLR
541, 556. See also David Lewis “Whistleblowers and Job Security” (1995) 58 Modern Law Review 208,
217 quoting the European Commission “If journalists could be compelled to reveal their sources, this
would make it more difficult for them to obtain information, and as a consequence to inform the public
aboul matters of public interest”. Also see The Independent (above n 22).

' The Court was so satisfied in Secretary of State for Defence v Guardian Newspapers Ltd [1985] AC
339 and the source of leaked information revealing the purchase of missiles by the Government was
revealed. Sarah Tisdall was later convicted of breaching the Official Secrets Act and spent 6 months in
Jail.
jz Above n 2.
> ] F Burrows News Media Law in New Zealand (Oxford University Press, Auckland, 1990) at p 357.
As proposed by the Law Commission Evidence Law. Privilege (Preliminary paper No.23, May 1994)
at 132; also Human Rights Commission Submission of the Human Rights Commission to the Justice and
Law Reform Select Committee on the Whistleblowers Protection Bill July 1994 and Gehan Gunasekara
‘Legislation to protect whistleblowers: Is the proposed solution just what the doctor ordered or is it too
blunt an instrument?” [1994] NZLJ 303, 306.
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whistleblowing generally the main problem with the protection of sources is obvious.
The protection is very limited and only goes as far as protecting identity. That does not
stop reprisals against suspected whistleblowers.

4. Conclusion

The two common law protections, the public interest defence and the common law
about the protection of sources are the main protections available for whistleblowers.
The law in these areas has limitations. In terms of the public interest defence it is not
clear when it applies. It seems that the disclosure must be about a certain subject, made
in a particular way, with a particular motive before there will be protection given.
Further, the defence only seems to apply to one action taken by an employer and does
not protect a whistleblower from other forms of retaliation. In a similar vein it is not
clear when the common law about the protection of sources will apply to protect the
identity of whistleblowers. It seems that this protection is limited to whistleblowers who
disclose to the media. Beyond the interlocutory stage of proceedings a balancing
approach is taken. Overseas case law suggests that the balance favours revealing sources
leaving a whistleblower without protection.

E Conclusion
The current law operates in a piecemeal fashion.

There are some statutory provisions which protect whistleblowers who disclose certain
matters from civil and criminal proceedings. Those provisions are limited in terms of
the subject matters of disclosures and require “good faith™ disclosures. The protection
given does not extend to disciplinary action or other reprisals. Section 66(1)(a)(iii) of
the Human Rights Act 1993 comes closest to an active protection, making it unlawful to
treat a whistleblower less favourably because of disclosure under the Human Rights
Act. Again this protection is limited in terms of subject matter, it is unclear what the
remedies are, and there have been no reported cases.

While freedom of speech and other fundamental rights have had an impact in other
jurisdictions, in New Zealand they have not had great influence. Some case law suggests
this may change in the future. For whistleblowers there is only uncertainty at present.

The common law provides some assistance for whistleblowers in the common law
public interest defence and the law about the protection of sources. The public interest
defence seems only to apply to breach of confidence actions, leaving a whistleblower
open to other reprisals. The defence itself is unclear- it may only apply to disclosures of
a certain subject matter made to ‘appropriate” authorities (possibly going through
internal procedures first) and made with an “appropriate’ motive. The application of the
common law about the protection of sources is also vague. It only protects the identity
of sources, leaving other reprisals against suspected whistleblowers unchallenged. It
seems to be limited to whistleblowers who disclose to the media. There is no certainty




that there will be protection and any such protection is only after the disclosure has been
made.

The current law offers only fragmentary protections. There is no certainty for
whistleblowers. Dr William de Maria’s study in Queensland™ revealed that Y

71% of whistleblowers experienced “official” reprisals (for example, transfers,’® failed
promotions, redundancy, psychiatric examinations, suspension Court action) of which
only Court action is really covered by any current New Zealand protections, and 94%
suffered from “unofficial” reprisals (for example, ostracism, difficulty getting the usual
service from colleagues). Many suffered both. The current law in New Zealand clearly
does not even come close to alleviating these problems.

New Zealand has recently changed its electoral system to the mixed member
proportional system. This is as a result of widespread calls for accountability in
government. In a number of recent cases whistleblowers have increased public
awareness of wrongdoing which has led to remedial action.”’ Whistleblowing has led to
increased accountability. While whistleblowing is valued because it leads to efficient
systems and enhanced public confidence, the uncertainty of the law means that there is
active discouragement for potential whistleblowers who will want to be sure they will
be protected from l'cprisals.}x There are no protections available.

For those reasons and because the current law is so uncertain, reform is necessary. What
form that reform ought to take is discussed in Part III of this paper.

Above n 42, p 13.

= Pugmire v Good Health Wanganui (No.1) [1994] 1 ERNZ 58; (No.2) [1994] 1 ERNZ 174. Mr Pugmire
was subjected to both a transfer of duties and a suspension. Castle J held granting Pugmire and injunction
(Pugmire (No.2) at 179) that the offer of alternative employment was a “reprehensible abuse of the
concept of fair dealing by the employer”.

”" For example the scandal about the overspending at the Ohakea Airbase, the Cook Islands tax saga and
the problems with the Mental Health (Compulsory Assessment and Treatment) Act 1992 (the Pugmire
case).

=5 Report of the Ministerial Review Team on Whistleblowing (above n 1) noted that the current
environment for whistleblowers was a “negative one” and that the perceived impediments to disclosure
ought to be alleviated. Also see J G Starke QC (below n 61) at p 216. Starke suggests that it is also
unclear whether the public interest defence applies to past misconduct or just to present or continuing
misconduct and that this too should be clarified.




111 OPTIONS FOR REFORM
A Introduction

Part I1I considers what is the best mechanism for reforming this area of law. There are
two main options available. The first is statutory reform. This could take many forms
with the spectrum running from a declaratory statute to a major piece of reforming
legislation. The second option is industrial reform. By this it is meant the
encouragement and facilitation of whistleblowing through the creation of internal
mechanisms.

When considering what the best mechanism is for reform, issues about the scope of any
reform must also be considered. Those issues are considered in Part IV of this paper, but
it is noted that those issues include determining whether both the public and private
sectors ought to be covered by any reform, and whether the means of disclosure ought to
be narrowly specified.

B Statutory Reform

Statutory reform has many advantages. Firstly, it could codify the problematic and
inconsistent common law, clarifying the position for whistleblowers. A statute could
lead to certainty. Secondly, a statute would ensure a consistent approach across
organisations. Thirdly, a statute could encourage whistleblowing by both protecting and
rewarding whistleblowers.

There are a number of forms that statutory reform could take. At the lower end of the
scale of reform would be a statute codifying and clarifying the common law public
interest defence and according privilege to journalists.”” Another option at the lower end
of the scale of reform is to amend the Employment Contracts Act 1991 to ensure that
disclosures of information found to be in the public interest are not a ground for
dismissal nor for disadvantageous action. Both options would be only a part of the
reform that is needed. The former would not stop reprisal action against whistleblowers,
while the latter would keep the uncertain common law in place. Both leave it to
whistleblowers to take Court action. Moving to the middle of the spectrum of reform
would be reform consisting of a continuation and extension of the current process of
having various statutory provisions which protect whistleblowers. Reform could be
targeted to certain areas which are deemed to be acutely in the public interest, for
example health or the environment.”’ There could be duties on individuals to blow the
whistle in those areas. This could all be in combination with amendments to the
Employment Contracts Act. This option would also leave the uncertain common law in
place and would be limited to certain subject areas leaving other public interest matters
not covered, simply because they had not been thought of. At the far end of the scale
would be a comprehensive statute codifying and clarifying the common law, setting up
processes for whistleblowers,' giving remedies to whistleblowers and making it an

* New Zealand Law Society Submissions on Whistleblowers Protection Bill 1994 14 September 1994.
* See Human Rights Commission (above n 54).

Separate whistleblowing authorities are favoured by Dr William de Maria “Public Interest disclosure
laws in Australia and New Zealand: Who are they really protecting?” [1995] 20 (6) Alternative Law




offence with defined consequences (such as large fines) to have reprisals against
whistleblowers. Penalties for individuals disclosing information knowing it to be false
ought also to be created. Such reform could even go as far as active encouragement of
whistleblowing, for instance by awarding a whistleblower a part of any fine awarded. If
the disclosure is of a crime and any pecuniary penalty or forfeiture order is made under
the Proceeds of Crime Act 1991 a percentage of the proceeds could be directed to the
whistleblower. These options are only some of the options available when considering
statutory reform.

The main problem with statutory reform is not that it would not alleviate the current
problems with the common law, but that it would not alleviate all of the problems in this
area. Some submissions on the Whistleblowers Protection Bill 1994 suggested that
extensive statutory reform was only required where there was endemic corruption(’z and
that there was no such corruption in New Zealand. In my view whistleblowing is a
check ensuring that New Zealand remains corruption free. Others suggested that such
extensive reform would encourage employees to reveal issues that were really policy
issues or to give more credence to the claims of disaffected emp]oyees.('3 In my view
that concern can be alleviated by ensuring there is a proper balance between the right to
confidentiality, the preservation of reputation and the public interest in disclosure. This
reveals another problem for any statutory reform, it will have to be very carefully
worded. There is another problem with statutory reform that would be a problem with
any reform in this area and that is the practical effectiveness of any reform. Dr William
de Maria’s research indicated that 94% of whistleblowers suffer unofficial reprisals such
as ostracism.”* It is hard to imagine how problems like that could be remedied by
statutory or any reform. However the creation of a more protective and supportive
environment where reprisal actions are punished would arguably make such reprisals
less likely.

G Industrial Reform

The other main option for reform is industrial reform. By this it is meant that disclosures
are encouraged by, for example, contractual clauses, and internal mechanisms are
created which deal with disclosures. Examples of such mechanisms are already in
existence are the Police Complaints Authority and internal audit functions in various
Government Departments. This sort of industrial reform could be encouraged by

Journal 270, pp 272 - 273 and a separate authority was proposed in New Zealand in the Whistleblowers
Protection Bill 1994 (but not in the Protected Disclosures Bill 1996). Also see The Independent
“Whistleblower Bills put foxes in charge of henhouses” 13 September 1996, p 32. Separate authorities
are not favoured by others because it is argued that the reasons why current authorities are not utilised
should be considered, not ignored, and because it arguably undermines the equitable jurisdiction of the
Courts: Bruce Slane Submission of the Privacy Commissioner on the Whistleblowers Protection Bill July
1994; J G Starke QC “The Protection of Public Service Whistleblowers” [1991] 65 ALR 205, 212.

* See for example Bruce Slane (above n 61). Statutes in Queensland and New South Wales were enacted
as a result of corruption and the creation of new investigatory bodies after Commissions of Inquiry (for
Queensland the Criminal Justice Commission and for New South Wales the Independent Commission
Against Corruption).

* New Zealand Employers Federation Inc Submission to the Justice and Law Reform Select Committee
on the Whistleblowers Protection Bill August 1994,

** See above n 42.
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specific statutory provisions” or could be led by the public sector.”® The public sector
could ensure internal mechanisms were created and utilised by its employees because
public sector employees are more constrained by secrecy and confidentiality clauses
than their private sector counterparts.’’ Those who support this sort of reform suggest
that internal avenues for disclosure are the best way of balancing the rights of the
whistleblower and the employer. The employer has the right to control its own
workplace, to have confidentiality and to have its reputation preserved.®® Opponents
point out that there would be a lack of consistency across organisations if internal
mechanisms were relied uponm and that internal mechanisms would not necessarily
discourage reprisals. Instead internal mechanisms could discourage whistleblowing. Dr
William de Maria’s research’’ indicates a high degree of dissatisfaction with internal
mechanisms. In my view internal mechanisms are needed and are desirable. The internal
mechanisms should be encouraging and protective of whistleblowers. To ensure real
reform is achieved, they should be alongside, rather than instead of statutory reform. To
ensure consistency, certainty and real protection, statutory reform should take
precedence over internal mechanisms where they conflict. Statutory reform should also
set a minimum standard to ensure that disclosures and prohibitions on reprisals are
effective.

D Conclusion

When considering reform options it needs to be recognised that no option will totally
prevent the more subtle reprisals against whistleblowers. That does not mean that
reform should not be undertaken. Reform will encourage an environment where
whistleblowers are valued. The analysis in Part III has revealed that statutory and
industrial reform together would provide some encouragement and protection for
whistleblowers, to provide penalties and to discourage those who knowingly disclose
false information. Industrial reform involving the creation of internal mechanisms is
needed to balance matters and create a less hostile environment for whistleblowing. A
combination of the two options are also more likely to satisfy the different agendas of
the interest groups involved in this issue. Such compromises are likely in New
Zealand’s new MMP era.

The relationship between the two (industrial and statutory reform) needs to be clearly
stated, with statutory reform needing to have precedence. That is necessary to ensure
consistency and certainty. Statutory reform could provide a minimum standard for any
internal procedures.

> A current example is the encouragement of disclosures in s 7 of the Health and Safety in Employment
Act 1992.

*® That may require an amendment to the State Sector Act 1988, or it could be achieved administratively
by, for example, changes to the Public Service Code of Conduct.

" See for example ss 81, 203 and 221 of the Tax Administration Act 1994 and more generally pages 13,
14 and 17 of the Public Service Code of Conduct which indicate that a public sector employee is required
to use internal channels at present. Also see the discussion at pp 36 - 38 of this paper.

*® See Bruce Slane (above n 61), the Employers Federation (above n 63).

*” Ministerial Review Team (above n 1) p7.

" Above n 42.




[t is concluded that this two-pronged approach to reforming the law surrounding
whistleblowing would be the most effective reform option.




IV PROPOSALS FOR REFORM
A Introduction

In this part several Acts and Bills will be examined. In particular the Protected
Disclosures Bill 1996 and the Whistleblowers Protection Bill 1994 will be analysed.
Each Act or Bill will be examined using six different points of analysis:

(a) first, what the purpose of the Act or Bill is expressed to be;

(b) second, who that Act or Bill determines will be covered by it;

(c) third, what the subject matter of a disclosure has to be before it will be protected;
(d) fourth, whether a specific means of disclosure is specified;

(e) fifth, whether the whistleblower’s motive is relevant;

(f) sixth, what sort of protection is offered.

The analysis reveals the Protected Disclosures Bill 1996 to be flawed. The Public
Interest Disclosure Bill (Appendix I) seeks to alleviate the problems with the Protected
Disclosures Bill 1996. In my view a reforming statute in this area should ensure that its
coverage is not too detailed and narrow, that motive for disclosure is irrelevant and that
there is real and effective protection against reprisals for whistleblowers; protection that
is not necessarily whistleblower initiated.

B Protected Disclosures Bill 1996

[ Introduction

The Protected Disclosures Bill 1996 was introduced on 1 August 1996. It was drafted by
the State Services Commission as a result of the report of the Ministerial Review Team
on whistleblowing.

2. Analysis

(i) Purpose
The purpose of the Protected Disclosures Bill is set out in the long title and in clause 4.
[t is to promote the public interest by protecting employees who make protected
disclosures of information about serious wrongdoing in or by an organisation (emphasis
added). The purpose reveals a lot about this Bill. It is not intended to promote or
facilitate whistleblowing. It is not intended to protect anyone disclosing public interest
information, that person has to be an ‘elllployw'.7l There seems to be no purpose served
by limiting the Bill’s coverage in this way. It is also notable that the purpose reveals that

this Bill’s coverage is limited to ‘serious’ wrongdoing. That seems a high threshold.

(ii) Whistleblower defined
As already noted, it is an employee (as defined in clause 2) who discloses serious
wrongdoing (as defined in clause 2) in the means defined in the Bill who is a
whistleblower (clause 5).

71 o NP " ! . . -
Note that “employee” is defined broadly in ¢l 2 and includes independent contractors and prior

employees. Individuals who are not employees can be whistleblowers and it seems meaningless to limit

the Bill in this way. However even this is less restrictive than the Whistleblowers Protection Bill 1995

(UK) which requires the information disclosed to be gleaned in the course of employment.
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(iii) Subject matter of disclosure
To be covered by the Bill a whistleblower must disclose ‘serious wrongdoing’ (clause
5). “Serious wrongdoing’ is defined in clause 2 and can be wrongdoing occurring before
or after the enactment of the Bill. It means the unlawful, corrupt or irregular72 use of
public finds or resources, or any other conduct u)nslltutmg an offence,
maladministration,” or a constituting a serious’* risk to public health, public safety, the
environment or the maintenance of law and justice. This definition confirms the view
that this Bill is narrow in focus, only encompassing very serious disclosures.’

(iv) Means of disclosure

The Protected Disclosures Bill specifies in some detail to whom a disclosure ought to be
made in clauses 6 to 10. Those clauses are worded in a way that makes it clear that some
lu,lplems are favoured over others. Clause 6 states that internal procedures must be
used.” Clause 7 indicates that the head or deputy head of the organisation can be the
recipient of the disclosure where there are no internal procedures or if the whistleblower
believes’’ that using internal proccdures will lead to reporting to a “tainted” cmploycc.78
Clause 8 states tl at where the whistleblower believes’” the head is tainted, or that the
matter is urgem. »or that there has been no action within 3 months of a disclosure made

> See below n 107. “Irregular” seems a much lesser matter than “corrupt” or “unlawful”. Tenets of
statutory interpretation such as noscitur a sociis suggest that the term will be coloured by the words
surrounding it. That may mean that “irregular” use would be a more serious matter than it first appears.
The purposive approach to statutory interpretation would also support that: J F Burrows Statute Law in
New Zealand (Butterworths of New Zealand Ltd, 1992) pp 99 - 115.
” Defined in ¢l 2 to mean conduct by a public official (also defined - basically public sector employees)
that is oppressive, improperly discriminatory, grossly negligent or constituting gross mismanagement.
Again this is very serious conduct as is emphasised by the use of the word “gross”. The Whistleblowers
Protection Act 1989 (US) was amended to have “gross mismanagement” rather than mismanagement.
Thus was intended to narrow the sorts of disclosures that could be made - see Fisher below n 127.
"™ The use of the word “serious” again emphasises that this Bill is intended to be limited to disclosures of
serious misconduct. This is to be compared with the sliding scale of seriousness in cl 5 of the
Whistleblowers Protection Bill 1994. It is unclear what degree of conduct is required to make it “serious”
- would the faulty breathalyser in Lion Laboratories (above n 27) be enough to be a “serious” risk to the
maintenance of law and justice.
" See Gehan Gunasekara (above n 54) pp 304 - 305 and Catherine Webber (above n 14) pp 956 - 957
who contend that such limitations of subject matter are not necessary and pointlessly limit protections. In
Gunasekara’s and Webber’s view the focus should be on whether the disclosure is in the public interest.
That, in my view, does not lead to any real certainty for whistleblowers. Some people have a skewed
impression of what is in the public interest. A broad and relatively flexible definition setting out broad
categories seems justifiable.
’® Note that cl 11 requires public sector organisations to have such internal procedures (note that for the
purposes of ¢l 11 SOEs and Local Government Trading Enterprises (LATEs) are not public sector
organisations). This clause recognises that public sector employees ought to be treated differently.
Mallus should be dealt with internally. See discussion below at pp 36 to 38 of this paper.
" And note that this belief is tested objectively - it must be a belief on reasonable grounds. This is
different to the US Whistleblowers PIOILLIIOH Act 1989 where protection is contingent on a
whistleblower “reasonably believing” in the truth of the disclosure. This has been argued to be a
sub]ccllvc test: J G Starke QC (above n 61) p 257.

® That is where the employee has committed the wrongdoing or has a relationship or association with the
person w ho has.

Again that belief must be on reasonable grounds and is tested objectively.

" Or that there are e >xceptional circumstances (emphasis added). It is unclear when the circumstances will
be exceptional.




[So)
W

under clause 6 or clause 7 and the whistleblower has made at least two written requests
for action or for information, then the whistleblower can make a disclosure to an
“appropriate authority”. “Appropriate authority” is defined in clause 2. It is stated that
the definition is not limited in any way and defines the term in an inclusive way. In
general, apart from private sector disciplinary bodies (such as the Medical Council),
only public sector organisations are “appropriate authorities”. Notably the definition
specifically excludes Ministers of the Crown and members of Parliament.”*’ Supporters
of this restriction would suggest that this takes whistleblowing out of the political arena.
In my view this restriction, like the restriction to employees in this Bill, is needless. It
restricts the rights of citizens to approach their elected representatives. Further, the
Pugmire affair,”” which effectively triggered the push for reform in New Zealand, is a
prime example of when a Minister of the Crown or an MP can be the only appropriate
body to disclose to.

Clause 9 allows for disclosures to the Chief Ombudsman (as long as the disclosure is
about a public sector organisation and as long as there has been no disclosure to the
Ombudsman already under clause 8) or to a Minister of the Crown if:

(a) the whistleblower has already made substantially the same disclosure® in terms of
any of clauses 6 to 8; and

(b) the whistleblower believes® the authority disclosed to has decided not to investigate
or has recommended to action or has decided to investigate but has not made progress
after 6 monlhs;xj and

(¢) the whistleblower continues to believe® that the disclosure is true or is likely to be
true.

Clause 10 amends the clauses 6 to 9 procedure in so far as the disclosure relates to®’ an
intelligence and security agcncysx or is about international relations or intelligence and
security involving defined Government bodies, including the Ministry of Defence and
the Ministry of Foreign Affairs and Trade.*” Clause 6 is amended to ensure that any
internal procedure directs the disclosure to someone with the appropriate security
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Note that cl 9 allows for disclosures to Ministers of the Crown in more limited circumstances. This is

different to some overseas provisions. Section 5(4) of the Whistleblowers Protection Act 1993 (South
Australia) specifically allows for disclosures to be to Ministers of the Crown. Sections 8(1)(d) and 19 of
the Protected Disclosures Act 1994 (NSW) allow for disclosures to an MP or to the media in defined
circumstances. Note also that cl 12 Protected Disclosures Bill gives the Ombudsman a counselling and
advisory role.
% See above n 56. Pugmire first made his disclosure in a letter to his manager, then to the Director of
Mental Health, then to the Minister of Health, then to the District Inspector of Mental Health, and then to
the Minister of Police. There was little response. After a patient had been released and reoffended
Pugmire released his letter to Phil Goff MP. Mr Goff then released the letter to the media.
* How much the disclosure can vary before it would not be ‘substantially’ the same would be a matter
for case law.

f Again that belief must be on reasonable grounds and is objectively tested.
* How much progress will be needed before this clause would not apply would likewise be a matter of
controversy.
o Again, this belief must be on reasonable grounds. It is objectively tested.
%7 “Relates to” again seems a flexible concept likely to be the subject of argument.
*® Defined in cl 2 as the same as the definition in the Inspector-General of Intelligence and Security Act
1996. That definition includes the Government Communications Security Bureau, the Security
Intelligence Service and any body deemed to be an intelligence and security agency by Order in Council.
* Also the Department of the Prime Minister and Cabinet and the New Zealand Defence Force.




clearance. Clauses 8 and 9 are amended to state that disclosures must be made to the
Inspector-General of Intelligence and Security (where about intelligence and security) or
the Chief Ombudsman (where about international relations)

The procedure in clauses 6 to 10 is very complex. It would require a well educated
whistleblower to be sure of protection.

(v) Motive for disclosure
Even if a whistleblower is certain of falling within clauses 6 to 10, that whistleblower
must ensure that he or she had the correct motive. Clause 5 indicates that a
whistleblower must believe on reasonable grounds in the truth of the disclosure (or is
likely to be true) and must be motivated by a desire to have the matter investigated and
to have the disclosure protected. It is not clear whether that motive needs to be the
primary motive. Nor is it clear how precisely on a practical level that motive would be
tested. Clause 17 makes things even more difficult for whistleblowers, indicating that a
whistleblower who “otherwise acts in bad faith” will not be protected by the Bill. It is
not clear what sort of conduct will mean that there is no protection. It only adds to the
uncertainty of the Bill. Whistleblowing by its very nature deals with issues of public
interest. Ensuring that the disclosure is in the public interest and that the whistleblower
believes in the truth of the disclosure would be all that is needed to ensure there was an
adequate balance between encouraging whistleblowing and ensuring that only genuine
whistleblowing is protected.

(vi) Protections offered
Clause 15 of the Protected Disclosures Bill protects whistleblowers from civil, criminal
or disciplinary proceedings notwithstanding any other enactment or contract.” This
clause specifically recognises the range of proceedings that can be taken against a
whistleblower. Clause 16 indicates that the identity of a whistleblower will not always
be protected, it only requires best endeavours to be made.”’ One of the exceptions when
identity can be revealed is where revealing the identity of the whistleblower would be
“essential having regard to the principles of natural justice” (clause 16(1 )(b)(iii)),()2 That
is an extremely wide exception, suggesting that it will be the exception rather than the
rule for identity to be protected. Clause 14 gives a whistleblower the right to take a
personal grievance under section 27(1)(a) or section 27(1)(b) of the Employment
Contracts Act 19917 and clause 21 gives a whistleblower the option of pursuing action
under the Human Rights Act 1993.”* Clause 18 expressly preserves any other privile

gc,

O

* This is an important clause, ensuring that the Bill is predominant over other obligations - for instance it
would have precedence over the Public Service Code of Conduct.

3 Compare with cl 8 of the Whistleblowers Protection Bill 1994 which seeks to always protect the
identity of a whistleblower.

" See British Steel Corporation v Granada Television Ltd (above n 2) where a whistleblower’s identity
was released because to have it protected would have emasculated the Corporation’s Court proceedings.
That would be a common situation.

 That is, unjustified dismissal or unjustifiable disadvantage. See the problems with these remedies
identified above atn 11 and n 12.

** Clause 21 amends s 66 of the Human Rights Act 1993 by including having made a protected
disclosure under the Protected Disclosures Bill as a prohibited ground of discrimination. Remedies under
the Human Rights Act do not include reinstatement. See Gehan Gunasekara (above n 54) p 306 who
suggests that using the discrimination provisions under the Human Rights Act is illogical. Gunasekara




immunity, protection or defence relating to the disclosure of information. This means
that the common law public interest defence will continue to apply. That dctence applies
to disclosures that involve matters of the same seriousness or less seriousness” than the
Protected Disclosures Bill, to disclosures made to the media’ and disclosures made
with motives that are not necessarily what the Protected Disclosures Bill requires.”’
Having the common law remain in place in this way does not clarify matters for
whistleblowers. It makes the Bill appear too narrowly focused and defined if disclosures
that completely contradict the limits prescribed in the Bill can be protected by the
common law.

3 Conclusion

From this detailed analysis of the Protected Disclosures Bill it can be seen to be flawed
under each of the six points of analysis. Its purpose is narrow, it does not seek to value
or encourage whistleblowing or to recognise that whistleblowing serves a purpose by
promoting accountability. Its scope is narrow; only employees can be whistleblowers
and only very serious matters are deemed protected disclosures. Further a whistleblower
must be aware of the very detailed clauses about who the disclosure can be made to. At
every turn a whistleblower’s beliefs are objectively tested. There are many hurdles
where a whistleblower could fall. To make matters worse a whistleblower must ensure
he or she does not “otherwise act in bad faith” and it is not clear what that means. Still
further, protections from non-judicial reprisals is not given under the Bill - it is left to a
whistleblower to take Court action under the Employment Contracts Act 1991 or the
Human Rights Act 1993. Finally, other statutory and common law protections are
preserved. The common law public interest defence conflicts with much of the Bill. The
Protected Disclosures Bill can be seen to not only not fulfil its purpose,()x but also to
actually make matters more complex, more confusing and more uncertain for
whistleblowers.

@ Whistleblowers Protection Bill 1994

/ Introduction

The Whistleblowers Protection Bill 1994 was the first proposed reform in Nuv Zealand.
[t was introduced by Phil Goff as a Private Member’s Bill on 15 June 1994.” It went to
the Justice and Law Rctmm Selcat Committee and submissions were heard. The
Minister of State Services, " the Hon. Paul East, then referred the Bill and the matters

suggests that discrimination is about something external to employment (e.g race, gender) and
whistleblowing is something directly connected to employment, not a status. Also see John Hughes “The
Whistleblowers Protection Bill 1994 [1994] ELB 71. Note that cls 29 to 32 of the Whistleblowers
Protection Bill 1994 give only discrimination as a remedy under the Employment Contracts Act or
Human Rights Act.
” For a less serious instance - when the public has been misled about a famous person’s lifestyle:
Woodward v Hutchins (above n 28).
”® For example, Lion Laboratories Ltd (above n 27), Initial Services Ltd (above n 4) and Cork v McVicar
(above n 39).
7 For example, Re A Company's Application (above n 46) and discussion above on p 14 of this paper.

That is, it does not protect whistleblowers adequately.

’ NZPD Volume 540, 15 June 1994, pp 1750 - 1772. The Whistleblowers Protection Bill 1994 is set out
m /\pmndl\ IT of this paper.

The Whistleblowers Protection Bill 1994 covers both the public and private sectors. The fact that the

Minister of State Services rather than the Minister of Justice took responsibility for this Bill is indicative




raised in the Select Committee to a Ministerial Review Team made up of John Gray,
John Edwards and Ian Miller. The Ministerial Review Team reported back on 20
October 1995. Subsequent to that report the Minister referred the matter to the State
Services Commission who drafted a new Bill, the Protected Disclosures Bill 1996.

The Whistleblowers Protection Bill 1994 was a reaction to the Pugmire affair.'”" This
can clearly be seen from the introductory debate'** and speeches made by Mr Goff.'” It
is a very political Bill. To a great extent it is based upon the Whistleblowers Protection
Act 1993 (South Australia).

5, Analysis

(i) Purpose
The purpose of the Whistleblowers Protection Bill is set out in the long title and in
clause 4. It is to facilitate and encourage disclosures and correction of activity of a
specific nature. It also seek to “affirm” both that accountability and openness are
essential elements of a democratic society and that informants are acting responsibly
and in the public interest. Clause 4 also indicates that a specialist Whistleblowers
Protection Authority is set up by the Bill. Clause 4 is a very dramatically worded
purpose section.

(ii) Whistleblower defined
In terms of clauses 4(3)(a) and 5(2) of the Whistleblowers Protection Bill a
whistleblower is “any person” who discloses public interest information to the
Whistleblowers Protection Authoritym4 (which is constituted in Part III clauses 9 to 19).
The Bill specifically recognises that not just employees can be whistleblowers. "% The
Bill also encompasses both the public and private sectors (clause 5(1)).

(iii) Subject matter of disclosure

of the Government’s response to the Bill. It would be fair to say that the Government’s view is that any
such Act should be limited to the public sector. See above n 99, pp 1753-1754. See also New Zealand
Herald “Protection for whistleblowers™ 15 December 1995, p 10 and Dominion “Group to report on
whistle-blowers protection™ 3 July 1995, p 2.

"' Mr Goff was directly involved in the disclosure: see NZPD (above n 99) p 1753, Dominion “East tries
to turn tables on Goff on Whistleblowers Bill” 15 June 1994, p 2. See Catherine Webber (above n 14) pp
935 - 937; Neil Pugmire Submission to the Select Committee on the Whistleblowers Protection Bill 1994
6 September 1994; New Zealand Herald “Pugmire lends support to bill protecting whistleblowers™ 16
November 1995, p 2 and Pugmire v Good Health Wanganui (above n 11). In order to raise his concerns
about the Mental Health (Compulsory Assessment and Treatment) Act 1992, Nurse Neil Pugmire
released information about a psychiatric patient who later reoffended. He was suspended and offered a
demotion or redundancy by his employer. That matter was later settled by the Courts. Also see further
above n 82.

' Above n 99, 1753,

1 For example, Phil Goff Whistleblowers and Society Address to the Medico-legal Society, 12
September 1995.

' Whether there is a need for a separate authority is a matter of some controversy: see Paul East NZPD
(above n 98) p 1753, Bruce Slane (above n 61); State Services Commission Submission on
Whistleblowers Protection Bill 10 October 1994 and 10 November 1995, p 7 and The Independent
“Whistleblower Bills put foxes in charge of henhouse™ 13 September 1996, p 32.

g Compare with cl 6 of the Protected Disclosures Bill which limits coverage to employees.




The Whistleblowers Protection Bill has three heads under which a disclosure must fall
before it will be protected (clause 5(1)).”]6 [t must either concern the unlawful, corrupt
or unauthorised use'’’ of public funds or resources, or unlawful conduct or activity, or
concern conduct which constitutes a significant risk or danger or is injurious to public
health or public safety or the environment or the maintenance of law and justice. The
third head shows a sliding scale of seriousness (“significant risk or danger or is injurious
to””) which means that more disclosures would fall within the ambit of the
Whistleblowers Protection Bill.'”® This is to be compared with clauses 2 and 5 of the
Protected Disclosures Bill which require a degree of seriousness in terms of subject
matter before a disclosure will fall within its ambit.

Note that under the Whistleblowers Protection Bill even where the disclosure breaches
another enactment or a confidence it can be disclosed and protccted.mg This has caused
some concern.' The Bill does not mention contractual obligations and it is unclear how
it works alongside such obligations.]ll

(iv) Means of disclosure
Under clauses 5(4) to 5(6) the Whistleblowers Protection Bill directs that a disclosure
will only be protected where it is made to the Whistleblowers Protection Authority
either orally or in writing. Disclosures to the media or other authorities are not
protected. Clauses 6 and 7 provide that only “appropriate” disclosures will be protected.
Apart from the disclosure having to be to the Whistleblowers Protection Authority, the
only other requirement for a disclosure to be an “appropriate disclosure™ is for the
whistleblower to believe on reasonable groundsl ' in the truth of the information or in
the urgent need for an investigation into its truth (clause 6(a)).
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See Gehan Gunasekara and Catherine Webber (above n 75).

= Compare to the use of the word “irregular” use in the Protected Disclosures Bill. “Unauthorised”
seems a lesser standard than “irregular” - the use of public funds could be unauthorised but a usual or
regular usage. It is not clear what would be “irregular use”.

‘% Although for some even this sliding scale is not enough - see Diana K B Anstiss Submission and
Supplementary Submission: Whistleblowers Protection Bill (undated) p 1. She proposes coverage for
disclosures about “unwise use” of public funds or resources. Also NZ Council of Trade Unions
Submission on Whistleblowers Protection Bill 22 July 1994 at p 3 suggest the addition of the “authorised
but flagrantly wasteful use of public resources”. Those proposals are getting too close to making political
judgments in my view.

"% Note the obvious mistake in cl 5(3)(d) - it suggests that a disclosure will be an appropriate disclosure
unless it is in the public interest.

""" See for instance Inland Revenue Department Submission on the Whistleblowers Protection Bill 1994
July 1994 where concern was expressed that the tax system (which relies upon self-assessment and
voluntary compliance) would be undermined if the Department’s secrecy obligations could be ignored by
its officers. See also New Zealand Law Society Submissions on Whistleblowers Protection Bill 1994 14
September 1994 for concern that the Whistleblowers Protection Bill suggests that legal professional
privilege can be ignored. Clause 25(1) suggests that privilege is retained (at least for witnesses), although
even that is not directly spelt out. Compare with the express preservation of legal privilege in s 8 of the
Public Interest Disclosure Act 1994 (ACT).

For example the Public Service Code of Conduct - see the National Council of Women Submission on
the Whistleblowers Protection Bill July 1994. Note Attorney-General v Barker (above n 16) indicates that
even where there is a confidentiality clause in an employment contract (in Barker it was a clause in the
contract of a Royal servant) publication can still occur.

"2 This objective test of belief is rampant throughout the Protected Disclosures Bill 1996 but appears
only once in the Whistleblowers Protection Bill.




(v) Motive for disclosure
Clause 6 requires a whistleblower to believe on reasonable grounds that the information
disclosed is true or that it may be true and requires urgent investigation. Clause 22(1)(e)
indicates that the Whistleblowers Protection Authority can choose not to investigate
where the disclosure is vexatious or not made in good faith.'"> Clause 6 is a requirement
for good faith to be one of the motives and clause 22(1)(e) is a more overt requirement
that a whistleblower be motivated by good faith or risk not being protected. Just what is
required to be good faith is not clear.' "

(vi) Protections offered
Clause 7 states that no civil or criminal proceedings can be taken in relation to a
disclosure. Clause 7 does not mention disciplinary proceedings. To alleviate other
reprisals, clauses 29 to 32 make it unlawful discrimination to harass or treat a
whistleblower less favourably because or substantially because' " that person has made
or intends to make an appropriate disclosure (clause 29(1)). A whistleblower suffering
from such reprisals has the choice of proceeding under the Human Rights Act 1993 "8 or
filing a personal grievance under section 27(1)(c) of the Employment Contracts Act
1991.'"
Clause 8 firms up the common law by ensuring that the identity of a whistleblower is
protected. It is an offence punishable by a fine of $2,000 to reveal information which
could be reasonably expected to reveal a whistleblower’s identity. Clauses 25 and 26
offer protections to witnesses before the Whistleblowers Protection Authority providing
that disclosures to the Authority will not be in breach of any secrecy enactments. That
has caused some controvcrsy.] '* Clause 40 lists a number of offences under the
Whistleblowers Protection Bill. However, all of those offences relate to the proceedings
of the Whistleblowers Protection Authority. Clause 39 provides that an employer is
liable for the actions of its employees. This encourages employers to ensure there are no
breaches of the Whistleblowers Protection Bill by its employees. Clause 41 states that
the Whistleblowers Protection Bill is in addition to other provisions which give
immunity from civil or criminal liability for disclosures. Clause 41 does not preserve the
common law, and it is assumed that the Whistleblowers Protection Bill is intended to
codify the common law.

The protections offered by the Whistleblowers Protection Bill are generally piecemeal.
Like the Protected Disclosures Bill, it is left to the whistleblower to take Court action if
subjected to discriminatory conduct. It is arguable that “discrimination’ is not the
appropriate means to deal with whistleblowing issues. While it is helpful to codify the

o Compare with cl 17 of the Protected Disclosures Bill which indicates that there will be no protection
where the whistleblower “otherwise acts in bad faith”. At least the Whistleblowers Protection Authority
has a choice here.
”f See discussion above at n 8.
" The sliding scale of proof may make the nexus between the disclosure and the reprisal easier to prove,
but until there is some case law indicating how to fulfil this test (ie what “substantially because” means)
there seems no certainty for whistleblowers seeking protection.
”i’ With the associated limitations in terms of remedy - see discussion above n 94.

Clauses 29(3) and 32 of the Whistleblowers Protection Bill and s 39 of the Employment Contracts Act
1991 and s 64 of the Human Rights Act 1993.
""" See Inland Revenue Department (above n 110).




common law, the Whistleblowers Protection Bill does it in such a way that is limiting
rather than clarifying. For instance the common law allowed disclosures to the media in
certain circumstances, while the Whistleblowers Protection Bill does not. Finally rather
than making it an offence under the Bill to take reprisal action, the offences relate to the
proceedings of the Whistleblowers Protection Authority. A whistleblower is basically
left unprotected.

3 Conclusion

The Whistleblowers Protection Bill is only slightly better than the Protected Disclosures
Bill. It is flawed in many respects. The good things in the Bill are few, but they are
there. The express recognition that anyone, and not just an employee, can be a
whistleblower, the sliding scale of seriousness in terms of the subject matter of
disclosures, and the attempt to make the nexus between reprisal action and the
disclosure easier to prove, all give the Whistleblowers Protection Bill a greater ambit
than the Protected Disclosures Bill. Making it an offence to give false information is
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also positive, discouraging vexatious complaints from disaffected employees.

However, a disclosure must be made to the Whistleblowers Protection Authority and the
Whistleblowers Protection Authority is a toothless body. Clause 28 indicates that it is to
be used as a filter' > for complaints and is to refer complaints to an ‘appropriate
enforcement authority’. That concept is defined in clause 28(6) and means (basically)
public sector agencies. In the alternative the Whistleblowers Protection Authority can
recommend action and refer the matter back to the person about whom the investigation
relates (clause 28(2)). The Whistleblowers Protection Authority has no ability to direct
action be taken. The toothless nature of the Whistleblowers Protection Authority is
confirmed by the fact that it is left to the whistleblower to take Court action if subjected
to discriminatory conduct. It seems redundant having a separate specialised Authority if
it cannot act on behalf of whistleblowers.

Still further, there is an undefined obligation on a whistleblower to act in good faith.
Employers are not encouraged to create their own internal procedures to deal with
whistleblowers. Finally, despite the fact that the Whistleblowers Protection Authority is
toothless, the Whistleblowers Protection Bill seeks to codify the common law. It does
this in such a way that rigidifies the common law.

The Whistleblowers Protection Bill does not fulfil its purpose. It does not encourage
whistleblowing. It is hard to see how it leads to recognition the whistleblowers are
acting in the public interest, or affirms accountability and openness are essential to New
Zealand’s democratic society.

D Overseas Legislation

/ Introduction

19 . . :
Although a $2,000 fine may not be high enough.
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Note that cl 20 also gives the Whistleblowers Protection Authority a counselling and advisory role.




There are a number of Acts that will be discussed in this parl.lZI In particular four
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Australian Acts'** will be considered. Also noted will be the two United States Acts,”
the Whistleblowers Protection Bill 1995 (UK) and statutes from Kentucky and Ontario.

3
3

2 Analysis

(i) Purpose
The Public Interest Disclosure Act 1994 (ACT) has its purpose expressed in its long
title. It is simply to encourage the disclosure of conduct in the public sector that was
adverse to the public interest."** The Whistleblowers Protection Act 1994 (QId) has its
purpose set out in its long title and in section 3. The Queensland Act seeks to protect
whistleblowers who disclose certain matters which generallym relate to the public
sector. The Protected Disclosures Act 1994 (NSW) has its purpose in its long title and in
section 3. It seeks to facilitate and encourage disclosures but again, those disclosures are
limited in terms of subject matter to those about the public sector. The Whistleblowers
Protection Act 1993 (SA) also has its purpose in its long title and section 3. It seeks to
facilitate and encourage disclosures and to protect those making disclosures. Again, in
terms of subject matter, the disclosures must gcnerallyl% relate to the public sector. Like
the tendency in the Australian Acts, the Whistleblowers Protection Act 1989 (US) and
the Civil Service Reform Act 1978 (US) both only relate to public sector federal
employees. £l

The purpose of these Acts predicts their scope. There is an unwillingness to have any
=
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reform relating to the private sector.

(ii) Whistleblower defined
Section 8 of the Protected Disclosures Act 1994 (NSW) indicates that only a public
official'® can make a protected disclosure. Sections 8 and 9 of the Whistleblowers
Protection Act 1994 (Qld) indicate that depending on subject matter sometimes a

! Note that because of space constraints not every Act will be analysed under each of the six points of
analysis.

22 The Whistleblowers Protection Act 1993 (South Australia), the Protected Disclosures Act 1994
(NSW), Whistleblowers Protection Act 1994 (Queensland), the Public Interest Disclosure Act 1994
(ACT) - all feature in Appendix III of this paper.

> The Whistleblowers Protection Act 1989 and the Civil Service Reform Act 1978.

** See discussion about public and private sector coverage below at pp 36 to 38 of this paper.

> Some types of disclosure have to be made by public sector employees (s 8, Part I1I) and others can be
made by anybody (ss 9 and 19). Some disclosures have to relate to the public sector and others can be
broader than that.

> Note that the s 4 definition of “public interest information” does extend beyond the public sector - e.g
a disclosure can relate to an ‘adult person’ being involved in ‘illegal activity’. Nevertheless it is true to
say that the Act does in general only relate to public sector information.

"7 See Bruce Fisher “The Whistleblowers Protection Act of 1989” A false hope for whistleblowers”
[1991] 43 Rutgers Law Review 354 for discussion of the process that led the US to limit the Act to the
public sector. He suggests that the private sector are covered by exceptions to the employment at will
doctrine. Note that the Ontario Public Service Act deals with whistleblowing in Part IV. That Part was
inserted in 1994. This Act is also (obviously from its title) limited to the public sector.

*® See discussion below at pp 36 to 38 of this paper.

"’ Defined in s 4 to be a public sector employee or person acting with public powers.
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whistleblower can only be a public officer””” and sometimes a whistleblower can be any
person. Section 15(1) of the Public Interest Disclosure Act 1994 (ACT) and section 5 of
the Whistleblowers Protection Act 1993 (SA) indicate that any person can be a
whistleblower.

The Queensland and New South Wales statutes needlessly restrict their ambit by
limiting those who can be whistleblowers. It seems illogical for a disclosure about a
public sector organisation to be in the public interest if a public sector employee made it
but not if a private sector employee made it.

(iii) Subject matter of disclosure
In general, all of the Australian Acts have similar restrictions on subject matter. The
Whistleblowers Protection Act 1994 (Qld) embraces disclosures which reveal unlawful,
negligent or improperm conduct affecting the public sector and disclosures revealing
conduct that endangers public health and safety or the environment.'** It seems strange
to protect disclosures of unlawful public sector conduct but not unlawful private sector
conduct.

[nterestingly, section 17 of the Protected Disclosures Act 1994 (NSW), indicates that a
disclosure that “principally involves questioning the merits of government policy’ will
not be protected by the Act. Judging when a matter falls within that section would be
difficult in my view. For instance, while Neil Pugmire’s133 disclosure may be argued to
have questioned Government policy, whether it principally did so would be arguable.

Section 4 of the Public Interest Disclosure Act 1994 (ACT) specifies that the subject
matter must relate to various types of conduct of public officials. It must at the least be
conduct which gives reasonable grounds for dismissing the public official. Section 4 of
the Whistleblowers Protection Act 1993 (SA) is the only one of the Australian Acts
which does not limit the subject matter of disclosures to the public sector. 4

The Whistleblowers Protection Bill 1995 (UK) is even more restrictive in terms of what
disclosures are covered. The information must be acquired during employment, it must
tend to show the kinds of wrongdoing specified in the Schedule, and the wrongdoing
must be of such significance that its disclosure would be a defence in the breach of
confidence action. This is clearly flawed. The public interest defence to the breach of

" Defined in Schedule 6 to be a public sector employee or a member of the Legislative Assembly. Note
that the US Whistleblowers Protection Act 1989 includes applicants for federal employment as
whistleblowers, but likewise limits its application to federal employees.

Bl sliding scale of seriousness with “improper” seeming a subjective concept.

2 Note that the Queensland Act allows for anyone to make disclosures about “substantial and specific
dangers” to the health and safety of a person with a disability and about reprisals (ss 19 and 20). Dr
William de Maria indicates that that s 19 was as a result of the ‘Fanny K’ case - see Dr William de Maria
(aboven 61) atp 274.

"3 See above n 82 and n 101.

** Note however that Dr William de Maria indicates that his research has shown that the South
Australian Act has only be utilised five times since its inception. Dr de Maria suggests that this shows a
lack of faith in the Act: see William de Maria (above n 61), p 272.
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confidence action is not clear in scope. ~~ This only reiterates the uncertainty for
whistleblowers.

(iv) Means of disclosure

Each of the Australian Acts specifies that existing public sector bodies are the
appropriate recipients of disclosures. The South Australian, Queensland and NSW
statutes direct that the subject matter of the disclosure determines which is the
appropriate body to disclose to,*® with the Whistleblowers Protection Act 1994 (QId)
having theoretical examples set out in Schedule 3. This leads to a quite complex and
detailed procedure. Note that in narrow circumstances the Protected Disclosures Act

1994 (NSW) allows for disclosures to bc made to a member of Parliament or the media.
Media disclosures are controversial.”’ Sections 9 and 10 of the Public Interest
Disclosure Act 1994 (ACT) appear to favour utilising internal procedures first,"*® and
ensures that Government agencies are to create such procedures. The US
Whistleblowers Protection Act 1989 and Civil Service Reform Act 1978 establish a
two-tiered independent body to receive and investigate disclosures. The Merit Systems
Protection Board and the Office of Special Counsel are the appropriate bodies."” None
of the Australian statutes create separate whistleblowing bodies.'*

(v) Motive for disclosure
Section 9 and sections 16 to 19 of the Protected Disclosures Act 1994 (NSW) are the
relevant sections when considering motive. Interestingly, unlike the New Zealand Bills,
in general terms there is no need in New South Wales for the whistleblower to have a
belief based on reasonable grounds that the disclosure is true.'*' The only time when
there is such a requirement is when the disclosure is made to the media or a member of
Parliament (section 19). The general authorities to whom disclosure is to be made are
set out in sections 10 to 15. There is no requirement of a belief in the truth of the
disclosure. The express requirement of motivation is in section 9. What is required is for
the disclosure to have been made voluntarily (section 9(1 )).142 A whistleblower must
ensure however that the disclosure is not made frivolously or vexatiously or it will not

% See analysis above at pp 11 to 15 of this paper.
" For example s 11 Protected Disclosures Act 1994 (NSW) indicates that the Ombudsman is the
ﬂppl()pl iate body to disclose information about maladministration to.

" See discussion below at p 39 of this paper. The Kentucky Whistleblowers Protection Act also allows
for media disclosures.

Ly Although the subject matter can mean that another public sector body will be appropriate - for
example if ACT police officers were failing to pay fringe benefit tax on kickbacks this could be reported
to the Police or to the tax authorities. There is also the catch-all provision in s 9(a)(iv) that an ‘appropriate
dLlIhOl ity” is the government agency that the whistleblower believes is appropriate.

" Note that in the US Whistleblowers Protection Act 1989 amendments were made to ensure that the
Office of Special Counsel and the Merit Systems Protection Board were related but independent of each
other - see Bruce Fisher (above n 127).

e Qgc discussion of the value of scpamte bodies above atn 61 and n 104.

' There is such a requirement in s 5 of the Whistleblowers Protection Act 1993 (SA) and not
surprisingly, since the New /caldnd Whistleblowers Protection Bill is based upon this Act, it is markedly
smnlax to the Whistleblowers Protection Bill 1994 provision. Also see above n 77.

“ This is in contrast to s 22 of the Whistleblowers Protection Act 1994 (QId) which expressly states that
involuntary disclosures are protected. Involuntary disclosures would be a judicial setting and it may be
that existing privileges for witnesses are sufficient. Dr William de Maria (above n 61) p 276 suggests that
the reason that involuntary disclosures are not considered to be whistleblowing is because they are not

‘free acts of conscience’.
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be investigated (section 16). Further if the disclosure is motivated by an object of
avoiding unrelated disciplinary action it will not be protected (section 18).

The Public Interest Disclosure Act 1994 (ACT) also deals with frivolous and vexatious
disclosures (section 17) and interestingly, section 16 indicates that a whistleblower
cannot anonymously make a disclosure, or risk having the disclosure not be
investigated. This is different to the Whistleblowers Protection Act 1994 (Qld) which
expressly allows anonymous disclosures (section 27(1)). That is probably to help the
Criminal Justice Commission which continues its investigations into corruption in
Queensland. The Queensland statute has no express requirement of good faith
motivation, the only statute to lack such a requirement.

The Queensland statute, perhaps reflecting the reason for its enactment, allows
whistleblowers within its ambit to have any motivation at all. What is important is that
the disclosure is made not the reason for it. The other Australian statutes have various
requirements of good faith.'*

(vi) Protections offered
The final point of analysis is what protection is offered under overseas legislation.

The Whistleblowers Protection Act 1989 (US) offers whistleblowers the chance to take
court action themselves if subjected to retaliatory conduct. The Office of Special
Counsel is also available to investigate and take action on its own behest. The Merit
Systems Protection Board can issue protective orders. Action can be taken against
employees who instigate reprisals - fines and suspension are available options.IH The
Whistleblowers Protection Act 1989 amended the Civil Service Reform Act 1978 in an
important respect. The nexus between the retaliation and the whistleblowing is easier to
prove - whistleblowing now has to be a factor behind the retaliatory conduct not the
significant or motivating factor.'®’

Sections 25 to 32 of the Public Interest Disclosure Act 1994 (ACT) make engaging in an
‘unlawful reprisal’ " an offence. The penalty is $10,000"*” and/or 1 year’s
imprisonment. Section 25(2) gives a broad defence to an action however. It is similar to
the Mount Healthy judgment in the United States.'* Where the reprisal action was
engaged in prior to the whistleblowing and where there were reasonable grounds for
engaging in that action, that is a defence to an action alleging an unlawful reprisal. This
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lessens the scope of the provisions. Section 30 gives the Ombudsman the ability to take

"** See Bruce Fisher (above n 127) p 374. There is a clash of authority in the United States about whether
motive is relevant - see Gady v Department of Navy 38 MSPR 118 (1988) and Fiorillo v US Department
of Justice, Bureau of Prisons 795 F 2d 1544 (Fed.Cir 1986).
H‘_‘ J G Starke QC (above n 61) p 259.
"> See Bruce Fisher (above n 127) p 405. See also Mount Healthy Board of Education v Doyle 429 US
274 (1976) where the Board was able to dismiss an outspoken employee by pointing to other conduct as
their motivation.
““ Defined broadly in s 2 as conduct that causes or threatens to cause detriment, either to a person in the
belief that person has/will make a public interest disclosure (testing the repriser’s belief may be difficult),
or to a public official because s/he has resisted attempts to be involved in the commission of an offence.

" Section 37 allows Court to impose 5 times these penalties if the defendant is a corporation.
¥ See above n 144.




the necessary court action on behalf of a whistleblower - not necessarily at its own
behest. The Authority reported to can also take appropriate disciplinary action to
prevent reprisals commencing or continuing (sections 22(1)(e) and 22(1)(f)). Also
available to whistleblowers is the option of relocation'* and the possibility of a civil
claim (with damages (section 29) or injunctions or declarations (section 30) as
remedies). The whistleblower’s 1dumty 1s protected, but only so far as there is no
reasonable excuse for revealing it."’ Section 35 gives whistleblowers a broad
exemption for liability in any action as a result of having made a public interest
disclosure, including an exemption from liability under secrecy provisions. Section 34
has a $10,000 and/or 1 year’s imprisonment penalty to be imposed upon a person who
knowingly or recklessly makes a false or misleading disclosure

The Whl%llub]O\NCI Protection Act 1994 (QId) also has defined offences for reprisal
action.””" A reprisal is an indictable offence (section 42(2)). Unlike the ACT statute the
Whistleblowers Protection Act 1994 has broader impact - it is sufficient that the
whistleblowing is a substantial ground for the reprisal, even if there is another ground
(section 41(5)) t also allows for civil claims with damages and injunctions as
remedies."”” Section 44 directs public sector organisations to have internal mechanisms
for dealing with whistleblowing and allows for judicial review if reprisals occur (section
45). Section 56 makes it an offence to intentionally give a false or misleading
disclosure. That carries the same penalty as taking reprisal action. Section 39 gives a
broad exemption for whistleblowers from civil, criminal and disciplinary action, and
indicates that whistleblowing will not be a breach of any secrecy enactment or oath
either. Section 6 preserves the common law and other remedies available to
whistleblowers. Retention of the common law leads to some confusion for
whistleblowers.

I'he Queensland and ACT statutes reveal a breadth of protection that is not
contemplated in either of the New Zealand Bills."”® Both Acts act against reprisals. The
Queensland statute encourages there to be effective internal procedures available. Both
statutes also have reasonably heavy penalties available for false disclosures. The ACT
statute is undermined by the broad defence in section 25(2) which enables a repriser to
escape liability. The US Act specifically authorises action to be taken at the behest of
the Office of Special Council, not necessarily the whistleblower. Neither Australian Act
has such a provision.

" See Dr William de Maria Fridges that Don't Freeze ... Planes that Don't Fly... Laws that don’t work

- Design Failure in Australia’s Whistleblower Legislation (Unpublished paper presented to the second
National Whistleblowers Conference, Melbourne, June 1996) p 15 - Dr de Maria suggests that it is
reprisers who should be relocated.

" Section 33 gives a penalty of $5,000 for releasing identifying information if there is no reasonable
L\LUSL for doing so.

Sunon 41 defines reprisals, and s 42 sets out the penalty 167 penalty units or 2 years’ imprisonment.

* Relocation is also possible - s 46, but s 46(5) requires the consent of the CEO if transferring across
Departments. Identity is also generally protected - s 55 - like the Protected Disclosures Bill 1996 (New
/mldnd) the broad exception is where natural justice demands release.

" Note that the Whistleblowers Protection Act 1993 (SA) has similar remedies to the Whistleblowers
Protection Bill 1994 (New Zealand) - i.e giving immunity from civil and criminal liability (s 5),
protecting identity (s 7), establishing a tort of victimisation (s 9) leaving the whistleblower to take action
and leaving other immunities in place while possibly codifying the common law (s 11).




3. Conclusion

In terms of scope, the overseas legislation is narrower that the New Zealand Bills
because the overseas legislation generally only relates to the public sector. The
Queensland and New South Wales statutes go as far as restricting both the subject
matter and who can be a whistleblower."”* The Australian statutes also set up an overly
complex set of procedures where the subject matter of the disclosure defines which
authorities a disclosure must be reported to. The New Zealand Protected Disclosures
Bill 1996 also has a complex set of procedures, but does not link those procedures with
subject matter. However, almost without exception, the Australian and US statutes give
better protection for whistleblowers that the New Zealand Bill do. Further there is active
discouragement for people making false disclosures.

The New Zealand Bills are only more favourable in one respect - they extend into the
private sector. Whether whistleblowing reform should extend into the private sector and
whether the media ought to be an appropriate authority to disclose to are discussed
below.

=l Two Issues Discussed

L. Public and Private Sectors

(i) Whether both should be covered
There is debate about whether whistleblowing legislation ought to extend into the
private sector. In the introductory debate for the WhISIlLbIOV\Lr@ Protection Bill 1994
the Government’s view was that it should not.' ” Many submissions were also of the
view that this was unnecessary regulation of the private sector, %% but on the whole it
was Iecogmscd that there were valid reasons to c_xtend whistleblowing reform to the
private sector.”’’ The Ministerial Review Team'>® made it clear that in their view both
sectors ought to be covered by legislation because of the blurring of the division
between the two sectors. It was also recognised that a number of significant public
interest issues would also be significant in the private sector - for example issues of
health and safety and the environment. It was also recognised that private sector
employees ought to have the same remedies available as their public sector counterparts.

Limiting whistleblowing legislation to the public sector is shortsighted in my view. In
addition to the reasons outlined by the Ministerial Review Team it is clear that public

> The Whistleblowers Protection Bill 1995 (UK) is even more restrictive in ambit. See Dr William de
Maria The British Whistleblowers Protection Bill - A Shield Too Small? Unpublished paper, November
1995.
> See above n 99. Although Paul East (at p 1753) proposed ‘starting’ with the public sector and then
moving to covering the private sector. Also see Bruce Fisher (above n 127) at p 357 who supports the US
Whistleblowers Protection Act 1989 not extending into the private sector, partially because the private
sector is covered by exceptions to the US employment at will doctrine, and partially because in Fisher’s
vm\\ the public sector is more susceptible to whistleblowing.

NOldb]\ the New Zealand Employers Federation Inc (above n 63).

’” See Bruce Slane (above n 61) and State Services Commission (above n 104) - who both recognise that
the blurring of the division between the public and private sectors is an important reason why
\\ lnsllubkm ing reform ought to cover both sectors.

® See aboven 1, pp 2 -4.




interest disclosures will also occur in the private sector. Both public and private sector
organisations can have general impact - for example both sectors have the capacity to
affect the environment negatively. Both sectors ought therefore to be covered by any
reform.

(ii) Treating public sector whistleblowers differently
While both public and private sector whistleblowers ought to be covered by any reform
there is a case for saying that public sector whistleblowers should be treated differently
than their private sector counterparts. That is because public sector employees have
different obligations to private sector employees. In addition to any professional
obligations of confidence public servants have greater obligations of secrecy imposed
by legislation and the Public Service Code of Conduct. Further, the consequences of
disclosure are harsher for public servants. Section 78A of the Crimes Act 1961 makes it
an offence punishable by three years” imprisonment to wrongfully communicate or
retain official mlonmatlon knowing that it is likely to prejudice the security or defence
of New Zealand." The Public Service Code of Conduct is explicit, requiring public
servants to communicate wrongdoing internally. e

Arguably these obligations 01 secrecy are necessary because of the special nature of
public service employment.'®' Public sector employment involves dealing with
information that has been gathered from the public in the public interest. Public sector
employees have access to a great deal of information about members of the public. The
Protected Disclosures Bill 1996 recognises that public service employment has special
features. Clause 6 requires disclosures to be via internal mechanisms and clause 11
requires public sector organisations to have internal mechanisms.

Going against the secrecy provisions and instruments mentioned above which seek to
limit the disclosure of information, cases for breach of confidence taken by the State
have been treated differently than other breach of confidence cases. It seems that a
Government plaintiff must show an additional public interest beyond merely the public
interest in the preservation of confidence before disclosure of the information will be
restrained. The additional public interest can be something like national security or

> Note that commentary in Adams on Criminal Law (Brooker and Friend Ltd, Wellington 1996) pp 1F-7
to 1F-10 indicates that this provision has the potential for wide application. Compare with the stricter UK
Official Secrets Act 1989 where disclosures about certain matters (eg defence, national security) are a
criminal offence no matter what the knowledge of the offender. See also s 25 of the Armed Forces
Discipline Act 1971 for a similar provision with a penalty of two years’ imprisonment and s 221 Tax
Administration Act 1994 for a provision with the possibility of a term of six months’ imprisonment or a
$15,000 fine.

' See pp 13, 14 and 17 Public Service Code of Conduct. Note that the Code of Conduct suggests that
there is a responsibility to the Minister of the particular Department and not the public in general.

'l J G Starke QC (above n 61); Leo Tsaknis (above n 30); Richard Fox Protecting the Whistleblower
(1993) 15 Adel LR 137, 148; compare Dr William de Maria Whistleblowers and Secrecy: Ethical
Emissaries from the Public Sect[or] (Unpublished paper presented to the ‘Freedom of the Press’
Conference, Bond University, 11 November 1995) who claims that such secrecy requirements run
counter to the idea of open government and are really indicative of government control of dissent. Dr de
Maria also points to the extraordinary number of secrecy requirements in Queensland and questions
whether the public service is really a secret service.




defence. In Attorney-General v Jonathan Cape Limited %2 the passage of time (some 6
years) lessened the impact of disclosure of information from Cabinet meetings. The
doctrine of joint Cabinet responsibility was not undermined by disclosure. In
Commonwealth of Australia v John Fairfax & Sons Ltd '3 the Hi gh Court of Australia
held:

The Court determines the government claim to confidentiality by reference to the public interest. Unless
disclosure is likely to injure the public interest it will not be protected.

Where the case is finely balanced, the High Court indicated that the public interest in
knowing and expressing its opinion outweighs the need to protect confidentiality. This
seems consistent with the focus on freedom of information in Government and on
accountability. Where national security is threatened however the Courts will not
hesitate to restrain the information.'® In general though, while the public sector has
endeavoured to position itself as a sector requiring secrecy, the Courts have indicated
that there is a presumption of disclosure when dealing with public sector information.
There is clear inconsistency between the two positions.

In a sense the issue of whether a public service whistleblower ought to be treated
differently depends upon the nature of the disclosure. If the disclosure reveals
information about a member of the public it is arguable that internal mechanisms ought
to be used first in order to protect and encourage the public to give information to public
sector organisations. Privacy issues arise in that situation as well. However of the
disclosure does not reveal information of that nature it is arguable that public sector
whistleblowers need not be treated differently than private sector whistleblowers. Often
the difficulty is that the line between these two sorts of disclosure by public service
whistleblowers is hard to draw.'®” In other words just because the information is
governmental does not mean that it requires special protection. This is what the Courts
were grappling with in the John Fairfax and Jonathan Cape cases.

[t is a difficult balance to strike between the protection of the public through retaining
secrecy in the public service and encouraging and protecting public servants who
disclose wrongdoing in the public service. Other policy factors such as freedom of
information, which suggests that public sector information should not be unduly
restricted, also have to be considered when dealing with public sector disclosures.
Public service whistleblowers ensure there is accountability in the public sector. For that
reason they are valuable and should be protected. To balance all the competing interests
some specially tailored rules could be created for the public service. Where the
whistleblowing identifies a member of the public it could be encouraged to be internal

"> Above n 16. Also note Lord Advocate v Scotsman Publications Ltd (above n 15) weighs the
importance of freedom of speech into the mix.

' Aboven 16, p 52.

See Attorney-General v Guardian Newspapers (No.2) (above n 2) - the “Spycatcher” case and Snepp
v United States above n 16 which has very similar facts. Note however Attorney-General for UK v
Wellington Newspapers Ltd [1988] 1 NZLR 129 that it seems that the national security issues have to be
within the country where the publication is being sought to be restrained otherwise there will not be an
acute enough public interest in restraining confidentiality.

' For instance the Pugmire case involved a disclosure by a public service employee (if CHEs are viewed
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as public sector organisations) which identified a patient but had its main focus about deficiencies in the
Mental Health (Compulsory Assessment and Treatment) Act 1992. See above n 82 and n 101.
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or to be confidential (perhaps to be made to a Parliamentary Committee if a particular
issue relevant to the Department of State is being analysed). If the whistleblower uses
other mechanisms protection could be limited to situations where:

- the public service whistleblower had reasonable grounds for believing that the
disclosure was true;

- the disclosure was shown to be substantially true; and

- notwithstanding the failure to use established procedures, in the circumstances the
course taken was excusable.

Those limitations on disclosing information which identifies member of the public
would balance the public interest in retaining secrecy alongside the public interest in
encouraging the efficient operation of the public service, which whistleblowing would
help regulate. Disclosures of information about maladministration and corruption in the
public service could be through any channels. This would encourage public confidence
in the accountability of the public sector. Proposals of this nature form a part of the
Public Interest Disclosure Bill in Appendix I of this paper.

2, Media Disclosure

Another issue to consider is whether disclosures to the media ought to be protected.
Neither New Zealand Bill contemplates disclosures to the media being protected
disclosures.'® The freedom of the press may arguably be undermined by these Bills. It
is consistent with case law to suggest that in certain circumstances disclosures to the
media can be considered protectcd.”’7 [n NZALPA v Air New Zealand Ltd'®® Cooke P
specifically noted that in certain acute circumstances, for example public safety,
disclosure to the media would be justified. Section 19 of the Protected Disclosures Act
1994 (NSW) allows for disclosures to the media in narrow circumstances.'®” Those
narrow circumstances require a whistleblower waiting for six months before the media
can be used. The New South Wales Act and NZALPA contemplate two different
scenarios when disclosure to the media may be appropriate. In the first situation it is
where no other avenues have been effective. In the second it is where the matter is of
such urgency and such general effect that the media ought to be used to inform the
public as quickly as possible.

Both situations do seem to warrant disclosures to the media. Another reason to allow
media disclosures is to promote the freedom of the press. The media is also a useful tool
to ensure the public accountability of organisations. In my view disclosures to the media
ought to be contemplated and ought to be protected. There is a risk that a media
disclosure can harm reputation unduly. Media disclosures could be limited to those
matters of acute urgency and there would need to be onerous punishments for
whistleblowers who disclose to the media knowing the disclosure to be false. The focus

' Neither does Catherine Webber (above n 14) at p 935 - her definition of “whistleblower” specifically
excludes those who disclose to the media.

'7 See Lion Laboratories Ltd v Evans (above n 27), Initial Services Ltd v Putterill (above n 4) and Cork
v McVicar (above n 39).

' Above n 41.

' Where the disclosure is substantially true and the matter had been previously referred to an Authority
who failed within 6 months to investigate.
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ought to be on the public interest in the in the subject of the disclosure, not to whom the
disclosure is being made.

F Conclusion
Part IV analysed several Acts and Bills and briefly discussed two important points that
need to be considered when looking at reform in this area.

The analysis revealed that the Protected Disclosures Bill is flawed. It did not compare
favourably with any of the other legislation, except that it applies to the private sector as
well as the public sector. It creates a complicated procedure and leave protections to the
whistleblower to instigate. Further, it leaves the unclear common law in place
presumably on the basis that it will add flexibility. All of this leads to more uncertainty
for whistleblowers. It does not reform this area. It effectively discourages
whistleblowers.

Part IV also considered two particular points: first whether the public and private sectors
ought both be covered by whistleblowing reform and, if so, whether the public sector
ought to be treated differently. It was concluded that both sectors ought to be covered
and that in circumstances where disclosures were about members of the public there was
a case for public service whistleblowers being treated differently than private sector
whistleblowers. The second point that was considered was whether the media is an
appropriate body to make disclosures to. It was concluded that the media can be an
appropriate body and that the focus should not be on the recipient of the disclosure but
on the subject matter of the disclosure. It was also considered that media disclosures
require special protections to be in place to ensure that the media is not used
inappropriately.




\% CONCLUSION

[1]t’s a curious culture we have nurtured when special laws must be passed to protect
people from being ostracised for telling the truth.

The Independent
‘Whistleblower Bills leave the foxes in charge of the henhouse’
13 September 1996, page 32

Whistleblowing leads to increased accountability and ensures that society’s standards
continue to be high. Whistleblowing by its very nature is in the public interest. Studies
have shown that whistleblowers suffer from reprisals for acting in the public interest.
Reprisals can be anything from facing a civil law suit to dismissal from employment to
demotion and ostracism. This paper started with the premise that reprisals are not
acceptable and that whistleblowing ought to be encouraged and protected.

This paper began by considering the current legal position for whistleblowers. Currently
a whistleblower can be justifiably dismissed from employment for making a public
interest disclosure, and can face Court action even after dismissal. The defences
available to whistleblowers are piecemeal, limited to specific statutes or in the ill-
defined common law public interest defence. While international instruments and the
New Zealand Bill of Rights Act 1990 are growing in prominence they have not had a
great impact in this area in New Zealand and are arguably limited in scope. The reprisals
suffered by whistleblowers are not contemplated by the current protections which only
grant limited defences against certain types of Court action. It was concluded that the
current situation was a negative environment for whistleblowers which did not foster
accountability and the high standards of behaviour we should expect. The current law
did nothing to value, encourage and protect whistleblowers. For those reasons reform is
necessary.

Two options for reform were considered. There were many options for statutory reform.
[ndustrial reform would involve leaving organisations themselves to set up their own
tailored internal procedures. It was concluded that a combination of the two options
would be most likely to be enacted. However it was also recognised that to ensure
reform was effective the statutory reform ought to take precedence where it and internal
mechanisms conflicted, and to ensure consistency the statutory reform should set a
minimum standard for internal mechanisms to comply with. A proposal for a new Bill,
the Public Interest Disclosure Bill, forms Appendix I of this paper.

[t was recognised that any reform could not be completely effective against the more
subtle sorts of reprisals. However reform could foster a more positive environment for
whistleblowers which would make such subtle reprisals less likely. It was also
recognised that any reform had to ensure that there was a balance between the rights of
the whistleblower and the rights of the subject of the disclosure. For instance any Bill
ought to have a provision ensuring that intentionally false disclosures would be
vigorously punished.




The current proposal, the Protected Disclosures Bill 1996, was analysed and
comparisons were made with other Acts and Bills including the Whistleblowers
Protection Bill 1994. The Protected Disclosures Bill was revealed to be flawed. It does
not achieve the reform that is needed. It adds to the current uncertainty, putting in place
a complex procedure, extremely limited protections, and judging whistleblowers harshly
in terms of their motives for disclosure. The Protected Disclosures Bill adds to and does
not alleviate the problems in this area.

This paper concludes that comprehensive reform is needed and the Protected
Disclosures Bill does not give that reform. Statutory reform ought to codify and clarify
the common law, it ought not to be limited unnecessarily, it ought to cover both public
and private sectors while recognising that public sector whistleblowers ought on
occasion be treated differently, it ought to provide remedies and penalties for reprisals
and for intentionally false disclosures, and it ought to provide for a body apart from the
whistleblower to take action against reprisals at its own behest. Finally the statutory
reform ought to encourage and value whistleblowing. Industrial reform ought to be
encouraged with a minimum standard for internal mechanisms set by statute. Only this
sort of reform would truly alleviate the problems with the law at present and provide
real protection for genuine whistleblowers.

A proposed statute which achieves the above forms Appendix I of this paper.
Commentary is also included in Appendix I. This proposal is in part a compendium of
the best matters from the Bills and Acts considered in this paper and it also includes
three matters that are not found in any other proposal:

(a) it actively encourages whistleblowing by awarding to the whistleblower a part of any
monetary penalty imposed upon a person or organisation for the wrongdoing that was
the subject of the whistleblower’s disclosure;

(b) it allows for disclosures to the media to be protected; and

(c) it allows for the office of the Ombudsman to investigate reprisals and to take
prosecution action at its own behest.

The Public Interest Disclosure Bill is not narrowly defined in scope, provides a means
of disclosure that is flexible and not too detailed, and provides remedies for
whistleblowers and active protections against reprisals. It also serves to encourage and
value whistleblowing while at the same time recognising that other public interests, such
as the secrecy of some information in the public sector, can outweigh a whistleblower’s
freedom of speech on occasion. The Bill also encourages organisations to take
responsibility and create internal mechanisms for such disclosures to be made. The Bill
recognises that there has to be minimum protection for whistleblowers and ensures that
any internal mechanisms cannot contract out of the protections available in the Bill.

[t is concluded that the Protected Disclosures Bill 1996 is flawed and that the Public
Interest Disclosure Bill proposed in this paper is the sort of Bill that is really needed to
reform this area.
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APPENDIX I

New proposal
Commentary and the Public Interest Disclosure Bill




COMMENTARY ON THE PUBLIC INTEREST DISCLOSURE BILL

This commentary will be a clause by clause commentary. I will indicate the source of
that clause and any comments about that clause. Naturally the commentary for some
clauses will be more extensive than for others.

Clause 1: This is the short title and commencement date of this Bill.

Clause 2: The definitions in clause 2 are general only. The definition of
“Ombudsman” is drawn from the Protected Disclosures Bill 1996 but is extended to
allow the Governor-General to appoint an Ombudsman to work with this Bill (like the
Privacy Commissioner does with the Privacy Act 1993). It may be that the role
contemplated for the Ombudsman in this Act will require extra funding for that office.

Clause 3: This is the declaration that the Crown is bound by this Bill.

Clause 4: This is the purpose of the Bill. It is drawn from the Whistleblowers
Protection Bill 1994 and the Protected Disclosures Bill 1996. The difference in this
Bill is that it seeks to also reward whistleblowers. Like the Whistleblowers Protection
Bill, this Bill also specifically identifies how it fulfils its purpose.

Clause 5: This clause defines the scope of this Bill. It defines who can make a public
interest disclosure (and hence who is protected by the Bill), and what sort of subject
matter is a public interest disclosure. Clause 5 is deliberately worded widely ensuring
optimum coverage; anybody can be a whistleblower and in terms of subject matter
clause 5(2)(d) is intended to ensure as far as possible that all disclosures made in the
public interest are covered by this Bill. This Bill keeps in place the sliding scale of
seriousness for disclosures relating to public health, public safety, the environment
and the maintenance of law and justice. That sliding scale appears in the
Whistleblowers Protection Bill. That reflects the view that such matters are acutely in
the public interest and that only the most frivolous of disclosures about those matters
will not fall within the Public Interest Disclosure Bill. The only other requirement is
that the whistleblower believes on reasonable grounds that the disclosure is true
(clause 5(3)). Clauses 5(2) and 5(3) are taken in part from the Whistleblowers
Protection Bill 1994.

As distinct from the Whistleblowers Protection Bill and the Protected Disclosures
Bill, the Public Interest Disclosure Bill does not restrict to whom the disclosure can be
made. Clause 5(4) and 5(5) are new. Those clauses are the start of an active role for
the Ombudsman. The Ombudsman is notified of a disclosure and, if the whistleblower
does not consent, the Ombudsman is consulted when the recipient of the disclosure
wishes to refer the disclosure to another person or organisation considered more
appropriate. Clause 5(5) specifically recognises that the whistleblower should be
consulted when determining which authority a disclosure ought to go to. The
notification of the Ombudsman predicts the Ombudsman’s later role and allows the
Ombudsman to monitor the situation ensuring no reprisal action occurs.




This Bill reflects the view that what is important is that disclosures are made in the
public interest. They should therefore be encouraged. While saying that, this Bill does
not go as far as forcing disclosures. It does not make it a duty for certain professions
or groups to make public interest disclosures. Such a proposal has been made for
receivers appointed as super trustees of superannuation schemes.' Instead this Bill
seeks to encourage voluntary disclosures in the public interest.

Clause 6: This is a new clause. This clause follows on from clause 5’s broad coverage
indicating that this Bill contemplates the media being recipients of public interest
disclosures. This clause also reflects the view that what is important is that it is in the
public interest for such disclosures to be made. There should not therefore be
unnecessary restrictions on the ability to make disclosures. Clause 6(2) sets out a
necessary restriction on a public sector whistleblower’s ability to make disclosures to
the media. This restriction is to ensure that public confidence is retained in public
sector employees keeping information about members of the public confidential.
Clause 6(2) recognises that in some circumstances it might be necessary for a public
sector whistleblower to make a disclosure to the media but ensures that it is clear that
such circumstances will be rare.

Clause 7: This clause is drawn from section 39 of the Whistleblowers Protection Act
1994 (QIld) and section 21 of the Protected Disclosures Act 1994 (NSW). This clause
goes much further than do either of the proposals in the New Zealand Bills at present.
[t not only ensures that a whistleblower is not subjected to liability of any sort, it also
ensures that the publisher of a protected disclosure is protected from a defamation
action as well. That protects the freedom of the press in particular.

Clause 8: This clause is loosely based upon the Protected Disclosures Bill 1996 but a
lot of it is new. This clause recognises that on occasion the disclosure of a
whistleblower’s identity may be necessary to further the investigation of the
disclosure and to ensure natural justice is complied with. This Bill recognises that
there are different interests that will need to be balanced. However this clause limits
such circumstances by ensuring that the whistleblower or the Ombudsman must
authorise the disclosure. This clause also ensures that the whistleblower is informed
that his or her identity will be released and when that will be. Because this is a
statutory power of decision judicial review proceedings may be possible.

Clause 9: This is a new clause. This clause in particular seeks to encourage
whistleblowing. It also seeks to recognise that whistleblowing performs a valuable
role and should be rewarded. Where there is a link between the whistleblowing and
the monetary penalty imposed on the person or organisation named in the disclosure
the whistleblower is awarded a portion of that monetary penalty. If property is seized
the whistleblower may then be rewarded a sum of money which reflects the market
value of that property. In both cases the amount that may be awarded is left to the
discretion of the Court or Tribunal which determines the penalty.

' This proposal was buried in the Law Reform (Miscellaneous Provisions) Bill (No 5) 1996 - see
Independent “”Whistleblowers infiltrate super schemes™ 26 April 1996, p 1.




Clause 10: This clause is loosely based upon the clause 20 of the Whistleblowers
Protection Bill 1994. It again reflects the role in this Bill for the Ombudsman ensuring
that office as well as the recipient of the disclosure have a role in informing the
whistleblower of the rights and obligations involved in this Bill. It is recognised that
this Bill assumes that the recipients of disclosures will be aware of this Bill and will
be able to perform this task. That would clearly require publication and education
across the private and public sectors.

Clause 11: This is a new clause. It allows for internal whistleblowing procedures to
be in place within organisations. However it ensures that any whistleblower within an
organisation continues to have access to the remedies outlined in this Bill if he or she
is subjected to a reprisal. This clause has at its heart a view that organisations need to
take responsibility for whistleblowing.

Clause 12: This clause is in part based upon section 41 of the Whistleblowers
Protection Act 1994 (QIld). It defines a reprisal action. Clause 12(2) ensures that
where there are a number of reasons for the reprisal including the public interest
disclosure made by the whistleblower, that whistleblower can still prove there is a
nexus between the reprisal and the public interest disclosure. This clause also declares
that a reprisal is an offence against this Act. Implicitly this Bill recognises that a Court
determining penalty will consider all of the reasons for the reprisal.

Clause 13: This clause is based in part upon clause 39 of the Whistleblowers
Protection Bill 1994. It indicates that employers and principals are liable for the
reprisal actions of their employees or agents. It ensures that there is impetus for
employers or principals to ensure that their employees or agents do not take reprisal
action against whistleblowers. Clause 13(2) in combination with clause 11 encourages
employers or principals to have internal procedures available. Clause 13(2) gives an
employer or a principal a defence if all reasonable steps have been taken to prevent
reprisals and internal procedures must form a part of those steps.

Clause 14: This clause is based in part upon clauses 29 to 32 of the Whistleblowers
Protection Bill 1994, clause 14 of the Protected Disclosures Bill 1996 and section 42
of the Whistleblowers Protection Act 1994 (QIld). It sets out the remedies available to
whistleblowers who are subjected to reprisals. The personal grievance procedures in
the Employment Contracts Act 1991 are available, the procedures in the Human
Rights Act are available and the Bill also authorises the whistleblower to pursue an
action in tort for damages, for instance based upon stress and mental anguish. Clause
14 also specifically recognises that in certain circumstances a judicial review action
may be possible against a public sector organisation which has internal mechanisms in
place to deal with whistleblowers. This ensures that public sector organisations have
judgments and have procedures in place to make internal procedures effective.

Clause 15: This is a new clause. Again this clause continues the trend of a high level
of involvement by the Ombudsman. This clause enables the Ombudsman to prosecute
an individual or company which commits a reprisal. The Ombudsman can do this
without the necessity for a complaint from a whistleblower. That ensures that there is
proactive protection for whistleblowers and recognises that reprisal action can leave a




whistleblower in a very difficult position. It is recognised that such an active role for
the Ombudsman would require special funding to that office. The Ombudsman was
chosen for this particularly active role because it is considered that a new specialist
body is not needed and such a proposal is unlikely to be supported. In my view the
Office of the Ombudsman has high public standing and epitomises accountability.

Clause 16: This clause is based upon the penalty sections in the Public Interest
Disclosure Act 1994 (ACT) (sections 25 - 32) and the Whistleblowers Protection Act
1994 (QId) (sections 41 and 42). It provides for monetary penalties to be imposed
upon individuals and organisations that are responsible for reprisals. Differing
penalties are imposed, with a higher level of penalty on organisations. This further
encourages corporates to ensure that the workplace does not cultivate a culture that
accepts and encourages reprisals. Further, the Court may award that a portion of the
fine be paid to the whistleblower. This is intended to be a kind of monetary
compensation for the whistleblower.

Clause 17: This clause 1s likewise drawn from the Public Interest Disclosure Act
1994 (ACT) and the Whistleblowers Protection Act 1994 (QIld). This clause indicates
that it is an offence punishable by a $20,000 fine to knowingly or recklessly make a
false public interest disclosure. It is important to ensure that the rights of those named
in such false disclosures are protected (clause 5(3) indicates that knowingly false
disclosures are not protected under this Bill so proceedings for instance in defamation
are a possibility) and to ensure that the principle behind this Bill is not undermined.
That principle is that whistleblowers make disclosures in this public interest.
Knowingly or recklessly making a false disclosure would not be in the public interest.

Clause 18: This clause is new. It indicates that the common law public interest
defence is codified by this Bill. This ensures some certainty in this area of the law.
The common law public interest defence was uncertain in scope - this Bill clarifies
what types of disclosure will fall within it and what action a disclosure made under
this Bill is protected from - the common law public interest defence was uncertain as
to its requirements - this Bill clears up that uncertainty, in general it does not matter to
whom the disclosure is made nor the motive of the whistleblower. This clause also
indicates that there can be specialist protective sections in particular statutes which
remain in place but that Part III of this Bill is unaffected by any such statutes. This
ensures that all whistleblowers have access to the remedies available in this Bill.

Clause 19: This clause simply lists the Acts that will need to be amended as a result
of this Bill.

Clause 20: This clause is taken from clause 20 of the Protected Disclosures Bill 1996
and in part from clause 19 of the Whistleblowers Protection Bill 1994. It provides that
the Minister of Justice must prepare a report and Parliament must formally review the
operation of this Bill after it has operated for five years. This would enable Parliament
to ensure that whistleblowers are effectively protected from reprisals, that the Bill has
worked to limit the number of reprisals and that the Bill has worked to encourage
organisations to have procedures to deal with whistleblowing. The move away from




the State Services Minister (as in clause 20 of the Protected Disclosures Bill) to the
Minister of Justice reflects this Bill’s focus on justice.

Concluding comments

The Public Interest Disclosure Bill is a better Bill than either of the New Zealand Bills
in three broad respects:

- its coverage - this Bill is not narrow in scope. It is directed at providing optimum
coverage;

- its requirements - this Bill does not have difficult and detailed requirements. It seeks
to encourage whistleblowing, not discourage it;

- its codification of the common law public interest defence - this Bill ensures that
uncertainty is resolved.
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A BILL INTITULED

An Act to promote the public interest by facilitating, encouraging, rewarding
and protecting persons who make disclosures of information in the public
interest

BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Title and commencement - (1) This Act may be cited as the Public Interest
Disclosure Act 1996.
(2) This Act shall come into force on the 1st day of July 1997.

PART I
PRELIMINARY PROVISIONS

2. Interpretation - In this Act, unless the context otherwise requires.-

“Media” includes a journalist and includes all forms of print or electronic media:
“Ombudsman” means as Ombudsman holding office under the Ombudsmen Act
1975; and includes -

(a) Any person holding office under an Ombudsman to whom any of the powers of an
Ombudsman have been delegated under section 28 of that Act; and




(b) Any person whom an Ombudsman or the Governor-General by Order in Council
has appointed to perform an Ombudsman’s functions under this Act:

“Organisation” includes all private sector and public sector bodies:
“Person” includes natural persons:

“Public interest disclosure™ has the meaning set out in section 5 of this Act:
“Reprisal” has the meaning set out in section 12 of this Act:

“Whistleblower” means a person who makes a public interest disclosure in terms of
section 5 of this Act:

3. Act to bind the Crown - This Act binds the Crown.

4. Purpose of this Act - (1) The purpose of this Act is to promote the public interest
by facilitating, encouraging, rewarding and protecting persons who make disclosures
of information in the public interest.

(2) For attaining its purpose, this Act -

(a) provides encouragement and rewards for public interest disclosures by awarding a
whistleblower a portion of any monetary penalty imposed as a result of that
whistleblower’s public interest disclosure;

(b) clarifies and codifies the common law making the law more certain for
whistleblowers;

(c) provides protection from reprisals by providing penalties for reprisals, providing
whistleblowers with remedies and by providing that the Ombudsman can prosecute
persons or organisations committing reprisals without the need for a complaint from a
whistleblower;

(d) ensures that only genuine public interest disclosures are encouraged by providing
penalties for intentionally false disclosures.

PART II
PUBLIC INTEREST DISCLOSURES

5. Public interest disclosures - (1) Any person can make a public interest disclosures
and become a whistleblower in terms of this Act.
(2) A public interest disclosure is a disclosure which relates to any conduct or activity
by a person or organisation that-
(a) 1s unlawful; or
(b) involves the unauthorised use of public funds or resources; or
(¢) constitutes a serious risk or is injurious or dangerous to
- public health or the health of a person; or
- public safety or the safety of a person; or
- the environment; or
- the maintenance of law and justice; or
(d) constitutes misconduct of a very serious nature.




(3) A public interest disclosure is only protected where the whistleblower, at the time
of making the disclosure, believes on reasonable grounds that the information is true
or that it may be true, and involves matters of extreme urgency which justify its
disclosure in any case.

(4) The person or organisation to whom the disclosure is made shall not less than 5
days after the disclosure is made inform the Ombudsman that a disclosure has been
made.

(5) With the whistleblower’s or Ombudsman’s consent the person or organisation to
whom the disclosure i1s made may refer the disclosure to a person or organisation
considered to be an appropriate authority to investigate the matters raised in the
disclosure.

6. Media disclosures - (1) A public interest disclosure can be made to the media.

(2) Where a whistleblower who is a public service employee makes a public interest
disclosure to the media relating to the conduct or activity of a member of the public
and where the whistleblower gained knowledge of that conduct as a result of his other
employment the disclosure will not be protected under this Act unless -

(a) the whistleblower had reasonable grounds at the time the disclosure was made for
believing that the disclosure was true; and

(b) the disclosure was shown to be substantially true; and

(¢) in all the circumstances it was excusable for the disclosure to be made to the
media.

7. Immunity for public interest disclosures - (1) A whistleblower is not subject to
any liability for making a public interest disclosure and no action, claim or demand
may be taken against the whistleblower for making the disclosure.

(2) Without limiting subsection (1) a whistleblower -

(a) does not breach a provision of an Act which imposes an obligation or
confidentiality; and

(b) does not breach any contractual obligation of confidentiality; and

(¢) cannot be liable for any disciplinary action;

by reason of having made a public interest disclosure.

(3) In a defamation proceeding a person publishing a public interest disclosure has a
defence of absolute privilege for publishing the disclosure.

8. Protection of identity - (1) Subject to subsection (2) of this section, a
whistleblower’s identity must not be disclosed by the person or organisation to whom
the disclosure is made, unless the whistleblower consents to its disclosure.

(2) Where the Ombudsman agrees and where it is essential because of natural justice,
the person or organisation may release the whistleblower’s identity.

(3) Before a release is made pursuant to subsection (2) of this section the person or
organisation must advise the whistleblower that his or her identity will be disclosed
and of the date that disclosure will be made.

9. Reward for disclosures in certain cases - (1) Where the public interest disclosure
discloses conduct or an activity by a person or organisation that results in the
imposition of a monetary penalty on that person or organisation, a part of that
monetary penalty shall be awarded to the whistleblower.




(2) The amount to be awarded shall be determined by the Court, Tribunal or
organisation imposing that penalty.

(3) Where the public interest disclosure discloses conduct by a person or organisation
that results in property or money being seized by the Crown under any Act of
Parliament a percentage of the market value of that property or a part of that money
may be awarded to the whistleblower.

(4) The percentage or amount to be awarded, if any, shall be determined by the Court
or Tribunal which hears the application for seizure by the Crown.

10. Advice and counselling - (1) The person or organisation to whom the disclosure
is made shall inform the whistleblower of the remedies available under this Act and
any other information relating to this Act that is requested.

(2) After informing the Ombudsman that a disclosure has been made pursuant to
section 5(4) of this Act, the person or organisation to whom the disclosure is made
shall inform the whistleblower that the Ombudsman can also provide advice and
assistance.

11. Internal procedures - (1) Subject to subsection (2) of this section where an
organisation has internal procedures relating to the making of public interest
disclosures which do not conflict with this Act, those internal procedures are not
abrogated by this Act.

(2) Any internal procedures cannot avoid the remedies and penalties in Part III of this
Act.

PART III
REMEDIES FOR REPRISALS

12. Meaning of reprisal - (1) A reprisal is an act, omission or conduct which causes
detriment to a whistleblower and occurs because the whistleblower has made or may
make a public interest disclosure.

(2) It is sufficient that the making of or possibility of making a public disclosure is
one of the purposes of the reprisal.

(3) A reprisal is an offence against this Act subject to the penalties outlined in section
16 of this Act.

13. Liability of employers and principals - (1) Subject to subsection (2) of this
section an employer or principal is liable for acts, omissions or conduct of his or her
employees or agents which contravenes this Act.

(2) It shall be a defence for an employer or principal to show that all reasonable steps
were taken to prevent the employee or agent from contravening this Act. Those
reasonable steps must include but not be limited to the presence of an internal
procedure to facilitate whistleblowing and ensuring that reprisals do not occur within
the employer or principal’s organisation.

14. Remedies for reprisals - (1) A whistleblower who is an employee within the
meaning of the Employment Contracts Act 1991 and who has suffered reprisal action
from his or her employer or former employer can -




(a) if the reprisal consists of or includes dismissal, claim the personal grievance of
unjustifiable dismissal under section 27(1)(a) of the Employment Contracts Act 1991
with Part IIT of that Act applying accordingly; and

(b) if the reprisal consists of action other than or in addition to dismissal, claim the
personal grievance of unjustifiable disadvantage set out in section 27(1)(b) of the
Employment Contracts Act 1991, with Part III of that Act applying accordingly; and
(2) It shall be victimisation in terms of section 66 of the Human Rights Act 1993 to
treat a whistleblower less favourably because he or she has made a public interest
disclosure. A whistleblower alleging victimisation shall have access to the remedies in
the Human Rights Act 1993.

(3) A whistleblower can also pursue a claim for damages in tort if he or she suffers
detriment as a result of a reprisal.

(4) If a public sector organisation has internal procedures in accordance with sections
11 and 13(2) of this Act, and a whistleblower is subject to a reprisal by that
organisation, an employee or agent of that organisation, the whistleblower may pursue
a judicial review action against that organisation.

15. Action by Ombudsman - (1) Pursuant to section 12(3) and subsection (3) of this
section, the Ombudsman can prosecute any person or organisation which commits a
reprisal against a whistleblower.

(2) Any action by the Ombudsman is not dependent upon a whistleblower making a
complaint about a reprisal.

(3) A prosecution by the Ombudsman under this Act will be filed in the District Court
and the Rules of that Court will apply accordingly.

16. Penalties for reprisals - (1) Where a natural person is convicted of the offence in

section 12(3) of this Act, that person will be fined a sum not exceeding $20,000.

(2) Where an organisation is convicted of the offence in section 12(3) of this Act, that
Lamsauon will be fined a sum not exceeding $"O) 000.

( ) The Court may award that a portion of the fine imposed be paid to the

wlnstleblowm.

17. Other offences and penalties - (1) It is an offence against this Act for a person to
knowingly or recklessly make a false public interest disclosure.

(2) The penalty for the offence in subsection (1) of this Act is a fine not exceeding
$20,000.

PART IV
MISCELLANEOUS PROVISIONS

18. Current protections - (1) The common law public interest defence is codified by
this Act.

(2) Subject to subsection (3) of this section, statutory provisions which provide
protection for whistleblowers or specifically encourage whistleblowing are not
affected by this Act.

(3) Section 7 of this Act and the procedure in Part I1I of this Act will be available to
all whistleblowers.




19. Amendments to other Acts - The following Acts will need to be amended as a
result of this Act:

(a) Human Rights Act 1993 (to provide that discrimination of a whistleblower is
unlawful)

(b) Ombudsmen Act 1975 (to provide that an Ombudsman’s duties include those
described in this Act).

20. Review of the operation of this Act - (1) The Minister of Justice must, following
consultations with the Ombudsman, not sooner than 3 years after the commencement
of this Act, cause a report to be prepared on -

(a) the operation of this Act since its commencement; and

(b) whether any amendments to the scope and contents of this Act are necessary or
desirable, including an amendment to require further periodic reports to the House of
Representatives on the operation of this Act.

(2) The Minister of Justice must, not later than § years after the commencement of this
Act lay a copy of the report before the House of Representatives.
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A BILL INTTTULED

An Act to promote the public interest by protccting

employees who
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certain disclosures of

BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Tite and commencement—(1) This Act may be
cited as the Protected Disclosures Act 13%.
(2) This Act shall come into force on the 1st day of July 1397.

2. Interpretation—In this Act, unless the context otherwise

10 requires,—

“Appropriate authority”, wi

that term,—

thout limiting the meaning of
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Protected Disclosures

(@) Includes—

(1) The Commissioner of Police, a Deputy
Commissioner of Police, and a senior
member of the Police:

(ii) The Controller and Auditor-General holding
office under the Public Finance Act 1977:

(i) The Director of the Serious Fraud Office
under the Serious Fraud Office Act 1990,
and any designated member of that
Office within the meaning of that Act:

(iv) The Inspector-General of Intelligence and
Security holding office under section 5 of
the Inspector-General of Intelligence and
Security Act 1996:

(v) An Ombudsman:

(vi) The Police Complaints Authority established
by secton 4 of the Police Complaints
Authority Act 1988, and the deputy to the
Police Complaints Authority:

(vii) The Solicitor-General:

(viii) The State Services Commissioner appointed
under section 8 of the State Sector Act
1988, and the Deputy State Services
Commissioner; and
(b) Includes the head of every public sector
organisation, whether or not mentioned in paragraph (a)
of this definition; and
(c) Includes a private sector body which comprises
members of a particular profession or calling and
which has power to discipline its members; but
(d) Does not include—
(i) A Minister of the Crown; or
(i) A member of Parliament:
“Employee”, in relation to an organisation, includes—
é) A former employee:
(b) A homeworker within the meaning of section 2
of the Employment Contracts Act 1991:
(c) A person seconded to the organisation:
(d) An independent contractor:
(e) A person concerned in the management of the

o ation:
sf‘) In relation to the New Zealand Defence Force, a
member of the Armed Forces:
“Environment” has the meaning given to it by section 2 of
the Environment Act 1986:
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Protected Disclosures 3

“Intelligence and security agency” has the meaning given
to it by section 2 (1) of the Inspector-General of
Intelligence and Security Act 1996:

“Maladministration” means an act, omission, or course of
conduct that is oppressive, improperly
discriminatory, Or grossly negligent or that
constitutes gross mismanagement:

“Ombudsman” means an Ombudsman holding office
under the Ombudsmen Act 1975; and includes—

(a) Any person holding  office under an
Ombudsman to whom an of the powers of an
Ombudsman have been de cgated unggr section 28
of that Act; and

(b) Any person whom an Ombudsman has
appointed to perform an Ombudsman’s functions
under this Act:

“Organisation” means a body of ons, whether
corporate or unincorporate, an whether in the
E\;glic sector or the private sector; and includes a

y of persons comprising one employer and one or
more employees:

“protected”, in relation to a disclosure of information,
means a disclosure that is made in accordance with
this Act:

“public funds or public resources’’ includes—

(a) Public mone and public stores within the
meaning of the Pu lic Finance Act 1977:

(b) Money and stores of a Government agency, Or
of a local authority, within the meaning of the Public
Finance Act 1977:

(c) Money and stores of—

(i) A Crown enuty within the meaning of the
Public Finance Act 1989:

(i) A State enterprise within the meaning of the
State-Owned Enterprises Act 1986:

(i) A local authority trading enterprise within
the meaning of section 5948 (1) of the
Local Government Act 1974:

(iv) An airport company within the meaning of
the Airport Authorities Act 1966:

(v) A port company within the meaning of the
Port Companies Act 1988:

(vi) Any energy company within the meaning of
the Energy Companies Act 1982,
incdluding any company or other enuty
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that is deemed, by section 78 or section 81
of that Act, to be an energy company for
the purposes of sections 86, 87, 39 to 46,
85, 87, and 88 of that Act:

(vi)) Any energy supply operation to which
section OC 2 of the Income Tax Act 1994
applies:

(vii) The New Zealand Local Government
Assodation Limited:

(ix) Any company or any other organisation (as
glcﬁnc inyscctiony594B (2) of the Local
Government Act 1974) of which the New
Zealand Local Government Association
Limited has control directly or indirectly
by any means whatsoever:

“Public official” means a person who—

(a) Is an employee of a public sector organisation;
or

(b) Is concerned in the management of a public
sector organisation:

“Public sector organisation” means—

(a) An organisation named or specified in the First
Schedule to the Ombudsmen Act 1975:

(b) An organisation named in the First Schedule to
the Ofhical Information Act 1982:

(c) A local authority or public body named or
specified in the First Schedule to the Local
Government Official Information and Meetings Act
1987:

(d) The Office of the Clerk of the House of
Representatives:

(e) The Parliamentary Service:

(f) An intelligence and security agency:

“Serious wrongdoing” means—

(a) The unlawful, corrupt, or irregular use of public
funds or public resources:

(b) Any other act, omission, or course of conduct
that constitutes—

(1) An offence; or

(1) Maladministration by a public official; or

(1) A serious risk to public health, or public
safety, or the environment; or

(iv) A serious risk to the maintenance of law,
including the prevention, Investigation,
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Protected Disclosures 5

and detection of offences, and the right to
a fair tral,—
whether the wrongdoing occurs before or after the
commencement ot this Act.

8. Act to bind the Crown—This Act binds the Crown.

4. Pur%osc of Act—The purpose of this Act is to promote
the public interest by protecung employees who, in
accordance with this Act, make disclosures of information
about serious wrongdoing in or by an organisation.

Protected Disclosures

5. Disclosures to which Act applics——thrc an
employee of an organisation—
(a) Has information about serious wrongdoing in or by that
organisation; and
(b) Believes on reasonable grounds that the informauon 1s
true or likely to be true; and
(c) Wishes to disclose the informaton so that the serious
wrongdoing can be investigated; and
(d) Wishes the disclosure of the information to be
rotected,—
that em E)ycc may disclose the information in the manner
provided by this Act.

6. Disclosure must be made in accordance with
internal proccdurcs—SlLrll?icct to sections 7 to 10 of this Act, an
employee must disclose information in the manner provided
by internal procedures established and published in the
organisation, Or the relevant part of the organisation, for
receiving and dealing with information about serious
wrongdoing.

7. Disclosure may be made to head of organisation in
certain circumstances—Subject to section 10 of this Acta
disclosure of information may be made to the head or a
deputy head of the organisaton, ife—

(a) The or§anisation has no internal procedures established

and published for receiving and dealing with

information about serious wrongdoing; or

(b) The employee making the disclosure believes on
reasonable grounds that the person to whom the
wrongdoing should be reported in accordance with
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the internal procedures is or may be involved in the
serious wrongdoing alleged in the disclosure; or

(c) The employee making e disclosure believes on
reasonable grounds that the person to whom the
wrongdoing should be reported in accordance with
the Internal procedures is, by reason of any
rclationship or assodation with a person who is or
may be involved in the serious wrongdoing alleged in

the disclosure, not a person to whom it is appropriate
to make the disclosure.

8. Disclosure may be made to approPriatc authority in
certain circumsta_nccs——Subjcct to section 10 of this Act, a
disclosure of information may be made to an appropriate
authority, if the employee making the disclosure be leves on
reasonable grounds—

(@) That the head of the o isation is or may be involved in

the serious wronggoing alleged in the disclosure; or

(b) That immediate reference to an appropriate authority is

Justified by reason of the urgency of the matter to
which the disclosure relates, or. some other
exceptional crcumstance; or

(c) That there has been no action or recommended action on

the matter to which the disclosure relates within
3 months after the date on which the disclosure was
made, despite at least 2 written requests by the
employee For action on, or information about, the
matter.

9. Disclosure may be made to Minister of Crown or
Chief Ombudsman’ in certain circu.mstances—(l) Subject
to section 10 of this Act, a disclosure of mformation may be
made to a Minister of the Crown or the Chief Ombudsman, if
the employee making the disclosure—

(a) Has already made substantially the same disclosure in

accordance with section 6 or section 7 or section 8 of this
Act; and
(b) Believes on reasonable grounds that the €rson or
appropriate auLhority to whom the discfgsurc was
made—
(1) Has decided not to invcstigatc the matter; or
(i) Has decided to investigate the matter but has
not made progress with the investigatjon within 6
months after §1Te date on which the disclosure was
made to the person or appropriate authornity; or
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Protected Disclosures 7

(1) Has investigated the matter but has not taken
any acton in respect of the matter noOr
recommended the taking of action in respect of the
matter, as the case may require; and

(c) Continues to believe on reasonable grounds that the
information disclosed is true or likely to be true.
(2) A disclosure under this section may be made to the Chief
Ombudsman only if—
(a) It is in respect of a public sector organisation; and
(b) It has not already been made to an Ombudsman under
section 8 of this Act.

10. Spccial rules
and securi
providcd in
to—

(a) Information relating to an intelligence and security
and

on disclosures relating to intelligence
and international relations—(1) Except as
is section, sections 6 to 9 of this Act do not apply

to the international relations of the
Government New Zealand or intelligence and
security matters involvin
(i) The Department O
Cabinet; or
(i) The Ministry of Foreign Affairs and Trade; or
(ii)) The Ministry of Defence; or

the Prime Minister and

(iv) The New Zealand Defence Force.
(2) The disclosure of such informaton—
(a) Must be made in the manner provided by internal
procedures established and publishe in the
fo) isation, or the relevant part of the organisation,

for receiving and dealing with information about
serious wrongdoing, to a person holding an
appropriate security clearance and authonsed to
have access to the information; and

(b) May be made to the head or a deputy head of the

o tion, if the conditions for a disclosure under

section 7 of this Act are meg and

May be made, if the conditions for a disclosure under

section 8 or section9 of this Act are met,—

(i) To the In5pcctor~Gcncml of Intelligence and
Security, where the informauon relates to an
intelligence and security agency; and

(ii) To the Chief ~ Ombudsman, where the
information relates to the international relatons of

the Government of New 7ealand or intelligence and

()
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security matters involving an organisation referred to
in subsection (1) (b) of this section,—
and to no other person.

(3) Neither the Inspector-General of Intc‘-l‘hfence and Security
nor the Chief Ombudsman shall disclose information received
under this section except in accordance with the provisions of
the Inspector-General of Intelligence and Security Act 1996 or
the Ombudsmen Act 1975, as the case may be.

11. Public sector organisations to establish internal
procedures—(1) Subject to subsection (4) of this section, not later
than 6 months after the commencement of this Act, every

ublic sector organisation must have in operation appropriate
&tcmal procedures for receiving and dcalgleg with inl?o)nnirjon
about serious wrongdoing in the organisation.
(2) The internal procedures referred to in subsection (1) of this
section rnust complfy with the prindiples of natural justice.
(8) Information about the existence of the internal
procedures referred to in subsection (1) of this section, and
adequate information on how to use those procedures, must
be widely published within the organisation and must be
republished at regular intervals.
(4) This section does not apply to—
(@) A State enterprise within the meaning of the State-
Owned Enterprises Act 1986:

(b) A local authorit trading enterprise within the meaning
of section 5948 (1) of the Local Government Act
1974.

12. Information and guidance for employees making
disclosures—(1) Subject to subsections (2) and (3) of this section,
where an cmploycc notifies the Office of the Ombudsmen,
orally or in wntng, that he or she has disclosed, or is
considering the disclosure of, information under this Act, an
Ombudsman must provide information and guidance to that
employee on the foﬁowing matters:

(a) The kinds of disclosures that are protected under this Act:

(b) The manner in which, and the persons to whom,
information may be disclosed under this Act:

(c) The broad role of each authority referred to subparagraphs (i)
to (viii) of paragraph (a) of the definition of the term
“appropriate authority” in section 2 of this Act:

(d) The protections and remedies available under this Act
and the Human Rights Act 1993 if the disclosure of
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information in accordance with this Act leads to
victimisation of the person making the disclosure:

(¢) How particular information disclosed to an appropriate
authority ma be referred to another appropriate
authority under this Act.

(2) Where the information referred to in subsection (1) of this
section relates to an intelligence and security agency,
notification must be given to the Inspcctor-Gcncral of
Intelligence and Security (and to no other person) who shall

10 perform the functions of an Ombudsman under subsection (1) of
this section.

(8) Where the information referred to in subsection (1) of this
section relates to the international relations of the Government
of New Zealand or intelligence and security matters involving
the org:nisations listed in section 10 (1) (b) of this Act, notification
must given to the Chief Ombudsman (and to no other
pcrson).

18. Reference from one ap ropriate authority to
another of informaton £scloscd——(l) Where an

20 iﬁpropﬁatc authority to whom a protcctcd disclosure of
information is made considers, after consultation with another
information disclosed can be

15

appropriatc authority, that the
more suitably and conveniently invcsdgatcd by that other
ap ropriate authority, the appropriatc authority to whom the

95 informaton 1s disclosed may refer that information to that

other a;ilpropn'a[c authorty.

(2) Where, under subsection (1) of this secuon, information is
rate authonty to another, the
hom the information has been
the person by whom the
de that the

referred from one approp
ap ropriate authority to w
30 referred must promptly noufy
rotected disclosure of information was ma
information disclosed has been so referred.

(3) A protected disclosure of information does not, by reason
of the information being referred under subsection (1) of this

35 section, cease to be a protectcd disclosure of informaton.
(4) Nothing in this section prevents a protccted disclosure of
information being transferred from one appropriate authority

to another on more than one occasion.

Protections
40 14. Personal gricvance—(l)Wherc an employee who
makes a protected disclosure of information under this Act
claims to have suffered retaliatory action from his or her

employer or former employer, that employee,—




10 Protected Disclosures

(a) If that retaliatory action consists of or includes dismissal,
may have a rsonal grievance, for the purposes of
section 27 (1) (a) of the Employment Contracts Act
1991, because of a claim o unjustifiable dismissal,
and Part I of that Act shall apply accordingly; and
(b) If that retaliatory action consists of action other than
dismissal or includes an action In addition to
dismissal, may have a pcrsonal jevance, for the
ses of section 27 (1) (b) of the Employment
Contracts Act 1991, because of a claim described in
section 27 (1) (b) of that Act, and Part III of that Act
shall apply accordjngilf.
(2) This section aIpplics only to employees within the
meaning of the Employment Contracts Act 1991.

(8) This section does not apply in respect of a disclosure of
information that an employee has chosen to make otherwise
than in accordance with this Act.

15. Immunil?; from civil and criminal procccdings——
(1) No person who—

(a) Makes a protected disclosure of information; or

(b) Refers a protected disclosure of information to an

appropriatc authority for investigation—

is liable to any cvil or criminal proceeding or to a dlsaglmary
proceeding by reason of having made or referred that
disclosure of informaton.

(2) Subsection (1) of this section applies notwithstanding any
prohibition of or restriction on the disclosure of information
under any enactment, rule of law, contract, oath, or practice.

16. Confidentiality—(1) Every person to whom a protected
disclosure is made or referred must use his or her best
endeavours not to disclose information that might identfy the

on who made the protected disclosure unless—

(a) That person consents in writing to the disclosure of that

informaton; or

(b) The person who has acquired knowledge of the protected

giiclosurc reasonaCLly believes t disclosure of
identifying information—

(i) Is essential to the effectuve investigation of the
allegations in the protected disclosure; or

(1) Is essential to prevent serious risk to public
health or public safety or the environment; or

(iii) Is essential having regard to the prinaples of
natural justice.
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(2) A request for information under the Official Information
Act 1982 (other than one made by 2 member of the Police for
the purpose of investigating an offence) may be refused, as
contrary to this ACt, if it might identify a person who has made
a protectcd disclosure.

Miscellaneous Provisions
17. False allcgations—-Thc protcctions conferred bg this
Act and by section 66 (1) (a) of the Human Rights Act 1993 do not
apply where the person who es a disclosure of information

makes an allcgation known to that person to be false or
otherwise acts In bad faith.

18. Other protcctions prcscrvcd——Thjs Act does not limit
any protcction, (Erivilcgc, immunity, Of defence, whether

statutory or O erwise, rclaung 10 the disclosure of
information.
19. Provisions relatin to Ombudsmcn~(l) The

funcuons and powers of Ombudsmen under the Ombudsmen
Act 1975 are not limited by this Act.

(2) The Chief Ombudsman has the same poOwers in relauon

to 'mvcstigating a disclosure of informauon de under—

(a) Section 9 of this Act; or
(b) Section 10 (2) (o) of this Act where the condiuons
disclosure under section 9 are meL,—
as Ombudsmen have In relation to a complain[ under the
Ombudsmen Act 1975, but is not bound tO invesugate the
disclosure of informaton.

for a

20. Review of operation of Act—(1) The Minister of State
Services must, 1ot shoper  than. 3 yedls after the
commencement of this Act, cause 2 report (o be prcpared
on—

(a) The operauon of this Act since its commencement, and

(b) Whether any amendments 1O the scope and contents of
this Act are necessary or desirable, including an
amendment toO require further peﬁodic reports to the

House of chresemadves on the opcration of the
Act.

(2) The Minister of State Services must, 1ot later than

4 years after the commencement of this Act, lay a COPY of the
report before the House of Representauves.
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Amendment to Human Rights Act 1993

21. Victimisation—Section 66 (1) of the Human Rights Act

1998 is hereby amended by repealing paragraph %a), and
substituting the followin paragraph:

“(a) On the ground t that person, or any relative or
assoaate of that person,—

“(i) Intends to make use of his or her rights under
this Act or to make a disclosure under the Protected
Disclosures Act 1336; or

“(i) Has made use of his or her rghts, or
promoted the rights of some other person, under
this Act, or has made a disclosure, or has
encouraged disclosure by some other person, under
the Protected Disclosures Act 1336; or

“(iii) Has given information or evidence in
relation to any complaint, investigation, oOr
proceeding under this Act or arising out of a
disclosure under the Protected Disclosures Act 1336;
or

“(iv)Has declined to do an act that would
contravene this Act; or

“(v)Has otherwise done anything under or by
reference to this Act; or”.

WELLINGTON, NEW ZEALAND: Published under the authority of the
New Zabnd Government — 1996
69940 —96/NS
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2 Whistleblowers Protection

40. Offences Amendments
42. Ofhcial Information Act 1982 amended
Sauvings 43. Public Finance Act 1989 amended
41. Act not to derogate from protection 44. Privacy Act 1993 amended
under other Acts Schedule

A BILL INTITULED

An Act—

(a) To facilitate and encourage, in the public interest,
the disclosure, investigation, and correction of
unlawful, improper, or injurious conduct or
activity:

(b) To constitute the Whistleblowers Protection
Authority and establish procedures to deal with
such disclosures:

(c) To protect persons who make appropriate
disclosures of public interest information:

(d) To make provision on matters incidental thereto

BE IT ENACTED by the Parliament of New Zealand as follows:

1. Short Title and commencement—(1) This Act may be
cited as the Whistleblowers Protection Act 1994.
(2) This Act shall come into force on the 1st day of July 1995.

PART 1
PRELIMINARY PROVISIONS

2. Interpretation—In this Act, unless the context otherwise
requires,—

“Appropriate disclosure of public interest information”
means a disclosure made in accordance with section 6
of this Act:

“Complaints Division” means the Complaints Division
referred to in section 12 (1) of the Human Rights Act
1993:

“Environment’’ has the same meaning as in section 2 of
the Environment Act 1986:

“Informant” means a person who makes a disclosure of
public interest information under section 5 of this Act:

“Protected informant status” has the meaning given to it
i section 29 (3) of this Act:

“Public funds or public resources” includes—

(a) Public money within the meaning of the Public
Finance Act 1977:
(b) Public stores within the meaning of that Act:
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(c) Money and stores of a Government agency
within the meaning of that Act:

(d) Money and stores of a local authority within the
meaning of that Act;—
and also includes like money and stores of—

(¢) A Crown entity within the meaning of the Public
Finance Act 1989:

(f) A State enterprise within the meaning of the
State-Owned Enterprises Act 1986:

(g) A local authonty trading enterprise within the
meaning of section 5948 (1) of the Local Government
AC[ 1974

rt company within the meaning of the
n A orities Act 1966:

(1) A port company within the meaning of the Port
Companies Act 1988:

“Public interest inforrnation” means information relating
to conduct or activity of the kind specified in
section 5 (1) of this Act:

“Whistleblowers Protection Authority” or “Authority”
means the Whistleblowers Protection Authonty
constituted under section 9 of this Act.

8. Act to bind the Crown—This Act binds the Crown.

4. Purpose of Act—(1) The purpose of this Act is to
facilitate and encourage, i the public interest, the disclosure,
investigation, and correction of any conduct or activity that—

(a) Concerns the unlawful, corrupt, or unauthorised use of

ublic funds or public resources:

(b) Is otherwise unlawful:

(c) Constitutes a significant risk or danger, or is injurious,

to—

() Public health:

(1) Public safety:

(1) The environment:

(iv) The maintenance of the law and justice,
including the prevention, investigation, and detection
of offences, and the right to a fair trial.

(2) The pur‘Eose of this Act is further to affirm—

(a) That public accountability and the ethic of openness are

essential elements of a democratic society and for
promoting the wellbeing of the community:
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(b) That informants who act in accordance with this Act
should be recognised as acting responsibly and in the
public interest.

(3) For attaining its iu ose, this Act—

(a) Constitutes a Whist eblowers Protection Authority and
establishes procedures to facilitate and encourage
disclosure OF public interest information:

(b) Provides for such disclosures to be properly investigated
and dealt with:

(c) Provides for the protection of persons (commonly known
as whistleblowers) who make disclosures of public
interest information to the Authority:

(d) Provides for remedies for such persons who encounter
discrimination or harassment for disclosing public
interest information.

PART II
DISCLOSURE OF PUBLIC INTEREST INFORMATION

5. Making disclosure of public interest information—
(1) Public interest information is information which relates to
any conduct or activity, whether in the public sector or in the
private sector, that—

(a) Concerns the unlawful, corrupt, or unauthorised use of

ublic funds or public resources:

(b) Is otherwise unlawful:

(c) Constitutes a signiﬁcant risk or danger, or is injurious,

10—
(i) Public health:
(1) Public safety:

(1) The environment:

(iv) The maintenance of the law and justice,
including the prevention, investigation, and detection
of offences, and the right to a fair trial.

(2) Any person may disclose public interest information to
the Authonty.

(3) A person may disclose to the Authority—

(a) Information the disclosure of which could properly be

withheld in accordance with—

(i) The Ofhcial Information Act 1982; or

(1) The Local Government Official Information and
Meetings Act 1987:

(b) Personal information the disclosure of which would

breach the Privacy Act 1993 or a code of practice
issued under section 63 of that Act:
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(c) Information the disclosure of which another enactment
prohibits or regulates:

(d) Information the (%i-\;closure of which would breach a
confidence, unless the disclosure would be in the
public interest.

(4) A person may disclose public interest information to the

Authority either orally or in writing.

(5)If a person discloses public interest information orally,
that person shall put the information in writing as soon as is
practicable.

(6) The Authority shall assist any person who wishes to
disclose public interest information to tEe Authority to put the
disclosure in writing.

Cf. 1975, No. 9, s. 16; 1993, No. 28, ss. 34, 68;
Whistleblowers Protection Act 1993 (South Australia),
5. 4 (1)

6. Appropriate disclosures of public interest
information—A person discloses public interest information
appropriately if, and only e

(a) The person—

(i) Believes on reasonable grounds that the
mnformation is true; or

(i) Is not in a position to form a belief on
reasonable grounds about the truth of the
information but believes on reasonable grounds that
the information may be true and is of sufhcient
significance to justify its disclosure so that its truth
may be investigated; and

(b) The person discloses that information to the Authority.

Cf. Whistleblowers Protection Act 1993 (South Australia),
s 9(2)

7. Immunity for appropriate disclosures of public
interest information—No person who makes an appropnate
disclosure of public interest information shall be subject to civil
or criminal proceedings concerning that disclosure.

Cf. Whistleblowers Protection Act 1993 (South Australia),
g8, 5(1) 10

8. Offence to disclose identity of informant—Eve
person commits an offence against this Act and is liable on
summary conviction to a fine not exceeding $2,000 who
discloses, or who attempts or conspires to disclose, to any
person any information which could reasonably be expected to
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identify any person who has disclosed public interest

information appropriately under this Act without that person’s
consent.

Cf. 1985, No. 120, s. 140 (1)

PART III
WHISTLEBLOWERS PROTECTION AUTHORITY

9. Whistleblowers Protection Authority constituted—
(1) There shall be appointed, as an ofhicer of Parliament, a
Whistleblowers Protection Authority.

(2) Subject to section 15 of this Act, the Authority shall be
agpointed by the Governor-General on the recommendation of
the House of Representatives.

(83) The Authority shall be a corporation sole with perpetual
succession and a seal of office, and shall have and may exercise
all the rights, powers, and (pn'vileges, and may incur all the
liabilities and obligations, of a natural person of full age and
capacity.

Cf. 1986, No. 127, s. 4; 1993, No. 28, s. 12

10. Functions of Authority—(1) The functions of the
Authority shall be—

(@) To investigate any disclosure of public interest
information made to the Authority:

(b) To provide advice, counselling, and assistance to
prospective informants and protected informants:

(c) To monitor developments in relation to disclosures of
public interest information:

(d) To report to the House of Representatives or, as the case
may be, the Prime Minister from time to time on any
matter relating to the disclosure of public interest
information, including the need for, or desirability of,
taking legislative, administrative, or other action to
give better protection to informants:

(¢) To make public statements in relation to disclosures of
public interest information:

(f) To review the operation of this Act as required by
section 19 of this Act:

(g) To do anything incidental or conducive to the
performance of the preceding functions:

(h) To exercise and perform such other functions, powers,
and duties as are conferred or imposed on the

Authority by or under this Act or any other
enactment.
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11. Deputy Authority—(1) There may from time to time
be appointed a deputy to the person appointed as the
Whistleblowers Protection Authority.

(2) The Deputy Authority shall be appointed in the same
manner as the Authority, and sections 12 to 16 of this Act shall
apply to the Deputy Authority in the same manner as they
apply to the Authority.

(3) Subject to the control of the Authority, the Deputy
Authority shall have and may exercise all the powers, duties,
and functions of the Authority under this Act or any other
enactment.

4) On the occurrence from any cause of a vacancy in the
ofhce of the Authonty (whether by reason o death,
resignation, or otherwisez, and in the case of the absence from
duty of the Authority (from whatever cause arising), and so
long as any such vacancy or absence continues, the Deputy
Authority shall have and may exercise all the powers, duties,
and functions of the Authority.

(5) The fact that the Deputy Authority exercises any poOwer,
duty, or function of the Authority shall be conclusive evidence
of the Deputy Authority’s authority to do so.

(6) Subject to this Act, the Deputy Authority shall be entitled
to all the protections, privileges, and immunities of the
Authority.

Cf. 1998, No. 28, s. 15

12. Term of office—(1) Exc%pt as otherwise provided in this
Act, the Authority shall old ofhce for a term of 5 years.

(2) The Authornty shall be eligible for reappointment from
time to time.

Cf. 1986, No. 127, s. 6 (1)

18. Continuation in office after term expires—
(1) Where the term for which a person who has been appointed
as the Authority expires, that person, unless sooner vacating or
removed from office under section 14 of this Act, shall continue
to hold office, by virtue of the appointment for the term that
has expired, until—

(a) That person 1S reappointed; or

(b) A successor to that person is appointed.

(2) The person appointed as the Authority—

(a) May at any time resign his or her office by notice n

writing addressed to the Speaker of the House of
Representatives, or to the Prime Minister if there is
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no Speaker or Deputy Speaker or if both the Speaker
and Deputy Sge er are absent from New Zealand:
(b) Shall resign the ofhce on attaining the age of 72 years.
Cf. 1986, No. 127, s. 6 (2); 1991, No. 126 s.9(3); 1993,
No. 28, s. 17

14. Removal or suspension from office—(1) Subject to
subsection (2) of this section, the person appointed as the
Authority may be removed or suspended from office only by
the Governor-General, upon an address from the House of
Representatives, for disability, bankruptcy, neglect of duty, or
misconduct.

(2) At any time when Parliament is not in session, the ﬂEerson
aﬁ)pointed as the Authority may be suspended from ofhce by
the Governor-General in Council for disability, bankruptcy,
neglect of duty, or misconduct proved to the satisfaction of the
Governor-General in Council; but any such suspension shall not
continue in force beyond the end of);he 24th sitting day of the
next ensuing session of Parliament and the s ary of the
Authority shall continue to be paid notwithstanding the
suspension.

Cf. 1975, No. 9, s. 6; 1986, No. 127, s. 8; 1988, No. 2, s. 7

15. Filling of vacancy—él) If the person appointed as the
Authority dies, or resigns from office, or is removed from
ofhce, the vacancy thereby created shall be filled as soon as
practicable in accordance with this section.

2) Subject to subsection (3) of this section, a vacancy in the
office of Authority shall be filled by the appointment of a
successor by the Governor-General on the recommendation of
the House of Representatives.

(8) if—

(a) A vacancy occurs while Parliament is not in session or

exists at the close of a session; and

(b) The House of Representatives has not recommended an

appomntment to fill the vacancy,—
the vacancy, at any time before the commencement of the next
ensuing session of Parliament, may be filled by the
appointment of a successor by the Governor-General in
Council.

(4) Any appointment made under subsection (3) of this section
shall lapse and the ofhice shall again become vacant unless,
before the end of the 24th sitting day of the House of
Representatives following the date of the appointment, the
House confirms the appointment.
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(5) Subsection (1) of this section does not apply where the
Authority is a Judge; but nothing in this subsection shall limit
the application of that subsection where the Authority ceases to
be a Judge during that person’s term of office as the Authority.

Cf. 1975, No. 9, s. 7; 1986, No. 127, s. 8; 1991, No. 126,
5. 1151998, No.. 28, 5..18

16. Holding of other ofﬁccs——}l)The Authority shall not
be capable of being a member of Parliament or of a local
authority, and shall not, without the approval of the Speaker of
the House of Representatives in each particular case, hold any
office of trust or profit or engage in any occupation for reward
outside the duties of the Authority’s ofhce.

(2) The appointment of a Judge as the Authority, or service
by a Judge as the Authority, does not affect that person’s
tenure of his or her judicial office or his or her rank, title, status,
precedence, salary, annual or other allowances, or other rights
or privileges as a Judge (including those in relation to
superannuationk and, for all purposes, that person’s service as
the Authority shall be taken to be service as a Judge.

Cf. 1991, No. 126, ss. 8, 10; 1993, No. 28, s. 19

17. Further provisions relating to Authority—The
provisions of the Schedule to this Act apply to the Authority and
the Authority’s affairs.

Reporting and Review Provisions

18. Annual report—(1) Without limiting the right of the
Authority to report at any other time, the Authonty shall in
each year make a report to the House of Representatives on the
performance of the Authority’s functions under this Act.

(2) The reyort shall include information on the number and
kinds of disclosures of public interest information made to the
Authority.

(3) The annual report shall be laid before the House of
Representatives in accordance with section 39 of the Public
Finance Act 1989.

19. Review of operation of Act—As soon as practicable
after the expiry otPthe period of 3 years beginning on the
commencement of this section, and then at intervals of not
more than 5 years, the Authority shall—

(a) Review the operation of this Act since—
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(i) The date of the commencement of this section
(in the case of the first review carried out under this
paragraph); or
(i) The date of the last review carried out under
this - paragraph (in the case of every subsequent
review); an
(b) Consider whether any amendments to this Act are
necessary or desirable; and
(c) Report the Authority’s findings to the House of
Representatives.

Cf. 1990, No. 72, s. 12; 1993, No. 28, s. 26

PART IV
PROCEDURES
Advice and Counselling

20. Advisory and counselling service—The Authority
shall provide advice, counselling, and assistance on the
following matters to any person who discloses, or who notifies
the AuLEon'ty that he or she is considering disclosing, public
interest information under this Act:

(a) The kinds of disclosures that may be made under this Act:

(b) The manner and form in which public interest
information may be disclosed under this Act:

(c) How particular information disclosed to the Authority
may be disclosed under this Act and what
consequences disclosure may have:

(d) The protections and remedies available under this Act or
otherwise in relation to discrimination or harassment:

(e) The operation of this Act in any respect.

Investigation by Authority

21. Action on receiving disclosure of public interest
information—On receiving a disclosure of public interest
information under section 5 of this Act, the Authority shall—

(a) Investigate the disclosure of public interest information;

or .

(b) Decide, in accordance with section 22 of this Act, to take

no action on the disclosure.

Cf. 1993, No. 28, s. 70

22. Authority may decide to take no action on
disclosure of public interest information in certain
circumstances—(1) The Authority may decide to take no
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action or, as the case may require, no further action, on any
disclosure of public interest information if, but only if,—

(a) The Authority considers that under the law there is an
adequate remedy, right of appeal, or agency for
investigation to which it would have been reasonable
for the person disclosing the public interest
information to resort; or

(b) The Authority considers that the information disclosed is
already publicly known or concerns a matter of public
policy or debate on which diverse opinions may
reasonably or sincerely be held, unless in the
circumstances of the particular case there are other
considerations which render it desirable in the public
interest for the Authority to investigate the matter; or

(c) The length of time that has elapsed between the date
when the subject-matter of the disclosure of the
public interest information arose and the date when
the disclosure was made is such that an investigation
of the information is no longer practicable or
desirable; or

(d) The subject-matter of the information is trivial; or

(¢) The making of the disclosure is frivolous or vexatious or is
not made in good faith; or

(f) The information is insufficient to allow an investigation to
proceed.

(2) In any case where the Authority decides to take no action
or, as the case may be, no further action, on any disclosure of
public interest ing:)rmation, the Authority shall inform the
person who made the disclosure of that decision and the
reasons for it.

Cf. 1975, No. 9, s. 17; 1977, No. 49, s. 35; 1981, No. 127,
s+ 3:° 1982 "N6156,'s.'9 (1); 1998, No. 28, s. 71

Proceedings

23. Proceedings of Authority—(1) Before investigating
any matter under this Part of this Act, the Authority shall inform
the person to whom the investigation relates of the Authority’s
mtention to make the investigation.

(2) Every investigation by the Authority under this Part of this
Act shall be conducted in private.

(3) The Authority may hear or obtain information from such
persons as the Authority thinks fit, and may make such
inquiries as the Authority thinks fit.
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(4) It shall not be necessary for the Authority to hold any
hearing, and no person shall be entitled as of right to be heard
by the Authority:

Provided that if at any time during the course of an
investigation it appears to the Authority that there may be
sufhcient grounds for making any report or recommendation
that may adversely affect that tF})erson, the Authority shall give
that person an opportunity to be heard.

(5) Subject to the provisions of this Act, the Authority may
regulate the Authority’s procedure in such manner as the
Authority thinks fit.

Cf. 1975, No. 9, s. 18; 1993, No. 28, s. 90

24. Evidence—(1) The Authority may summon before him
or her and examine on oath any person who in the Authority’s
opinion is able to give information relevant to an investigation
being conducted by the Authority under this Part of this Act.

(2) The Authority may administer an oath to any person
summoned pursuant to subsection (1) of this section.

(3) Every examination by the Authority under subsection (1) of
this section shall be deemed to be a judicial proceeding within
the meaning of section 108 of the Crimes Act 1961 (which
relates to perjury).

(4) The Authority may from time to time, by notice in
writing, require any person who in the Authority’s opinion is
able to give information relevant to an investigation being
conducted by the Authority under this Part of this Act to furnish
such information, and to produce such documents or things in
the possession or under the control of that person, as in the
opinion of the Authority are relevant to the subject-matter of
the investigation or in uiry.

(5) Where the attendance of any person is required by the
Authority under this section, the person shall be entitled to the
same fees, allowances, and expenses as if the person were a
witness in a court and, for the urpose,—

(a) The provisions of any reguYations m that behalf under the
Summary = Proceedings Act 1957 shall apply
accordingly; and

(b) The Authority shall have the powers of a court under any
such regulations to fix or disallow, in whole or in part,
or to increase, any amounts payable under the
regulations.

Cf. 1977, No. 49, s. 73 (1), (2), (7); 1991, No. 126, ss. 24,
26 (5)
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25. Protection and privileges of witnesses, etc.—
(1) Except as provided in section 35 of this Act, every person
shall have the same privileges in relation to the giving of
information to, the answering of questions put by, and the
production of documents and things to, the Authority or any
employee of the Authority as witnesses have in any court.

(2) No person shall be liable to prosecution for an offence
against any enactment, other than section 40 of this Act, by
reason of that person’s compliance with any requirement of the
Authority or any employee of the Authority under section 24 of
this Act.

Cf. 1975, No. 9, s. 19 (5), (7); 1977, No. 49, s. 73 (3), (6);
1991, No. 126, s. 26 (1), (4); 1998, No. 28, s. 94

26. Disclosures of information, etc.—(1)Subject to
subsection (2) of this section and to section 25 of this Act, any
person who is bound by the provisions of any enactment to
maintain secrecy in relation to, or not to disclose, any matter
may be required to supply any information to, or answer any
question put by, the Authonty relation to that matter, or to
produce to the Authority any document or thing relating to 1t,
notwithstanding that compliance with that requirement would
otherwise be in breach of the obligation of secrecy or non-
disclosure.

(2) Compliance with a requirement of the Authority (being a
requirement made pursuant to subsection (1) of this section) is
not a breach of the relevant obligation of secrecy or non-
disclosure or of the enactment by which that obligation is
imposed.

Cf. 1975, No. 9, s. 19 (3), (4); 1987, No. 8, s. 24 (1); 1991,
No. 126, s. 26 (2), (3); 1993, No. 28, s. 95 (1), (2)

27. Proceedings privileged—(1) This section applies to—

(a) The Authority; and

(b) Every person engaged or employed in connection with
the work of the Authonty.

(2) Subject to subsection (3) of this section,—

(a) No proceedings, civil or criminal, shall lie against any
person to whom this section applies for anything he
or she may do or report or say in the course of the
exercise or intendecf exercise of his or her duties
under this Act, unless it is shown that he or she acted
in bad faith:

(b) No person to whom this section applies shall be required
to give evidence in any court, or in any proceedings




14 Whistleblowers Protection

of a judicial nature, in respect of anything coming to
his or her knowledge in the exercise of his or her
functions.
(8) Nothing in subsection (2) of this section applies in respect of
proceedings for—
(a) An offence against section 78 or section 78a (1) or section
105 or section 1054 or section 1058 of the Crimes Act
1961; or

(b) The offence of conspiring to commit an offence against
section 78 or section 78a (1) or section 105 or section
1054 or section 1058 of the Crimes Act 1961.

(4) Anything said or any information supplied or any
document or thing produced by any person in the course of any
inquiry by or proceedings before the Authority under this Act
shall be privileged in the same manner as if the inquiry or
proceedings were proceedings in a court.

(5) For the purposes of clause 3 of Part II of the First
Schedule to the Defamation Act 1992, any report made under
this Act by the Authority shall be deemed to be an ofhcial
report made by a person holding an inquiry under an Act of
Parliament.

Cf. 1975; No. 9, s. 26;'1982, No. 164, s. 5; 1991, No:. 126,
s. 29; 1993, No. 28, s. 96

28. Procedure after investigation—(1) The provisions of
this section shall apply in every case where, after making any
investigation under this Act, the Authority is of the opinion that
the matter disclosed as public interest information to the
Authority—

(a) Has substance; and

(b) Appears to—

(i) Concern the unlawful, corrupt, or unauthorised
use of public funds or public resources; or
(1) Be otherwise unlawful; or
(1) Constitute a signiﬁcant risk or danger, or be
injurious, to—
(A) Public health; or
(B) Public safety; or
) The environment; or
) The maintenance of the law and justice,
including the prevention, investigation,
and detection or offences, and the nght to
a fair tral.

(2) The Authority shall, where appropriate, refer the

matter—
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(a) To the person to whom the investigation relates with a
recommendation that appropriate corrective action
be taken:

(b) To an appropriate enforcement agency for investigation
and, where that agency is so empowered, decision
whether to institute proceedings.

(3) In any case where the Authority has referred the matter
in accordance with paragraph (a) of subsection (2) of this section, the
Authority may request the person to notify the Authority,
within a specified time, of the steEs, if any, that that person
proposes to take to give effect to the Authority’s
recommendation.

(4) If within a reasonable time no action is taken that seems
to the Authority to be adequate and appropriate, the Authority
may report to the Prime Minister accordingly, and may
thereafter make such report to the House of Representatives on
the matter as the Authority thinks fit.

(5) The Authori[y shall, in any case to which this section
relates, inform the person who made the disclosure of public
interest information of the result of the Authority’s
Investigation.

%6) In subsection (2) (b) of this section, the term “appropriate
enforcement agency” includes (but without limitation)—

(a) The Solicitor-General:

(b) The State Services Commissioner appointed under

section 3 of the State Sector Act 1988:

(c) The Audit Ofhce (as defined by section 14 of the Public
Finance Act 1977):

(d) The Commissioner of Police:

(€) The Police Complaints Authority established by section 4
of the Police Complaints Authority Act 1988, in
relation to information alleging Police misconduct:

(f) The Director of the Serious Fraud Ofhce within the
meaning of the Serious Fraud Office Act 1990:

(g) The Public Health Commission established by section 27
of the Health and Disability Services Act 1993:

(h) The Director-General of Health, in relation to information
relevant to the administration of—

(i) The Toxic Substances Act 1979; or
(1) The Medicines Act 1981; or
(1) The Food Act 1981:

(i) The Director of Mental Health appointed in terms of
section 91 of the Mental Health (Compulsory
Assessment and Treatment) Act 1992, in relation to
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information relevant to the administration of that
Act:

(j) The Director-General of Agriculture and Fisheries or, as
the case may require, the Registrar of the Pesticides
Board, in relation to information relevant to the
administration of the Pesticides Act 1979:

(k) The Director-General defined by the Biosecurity Act 1993
as responsible for the time being for the
administration of that Act:

() The Hazards Control Commission established by
section 346 of the Resource Management Act 1991:

(m) The Parliamenta!(}' Commissioner for the Environment
appointed under section 4 of the Environment Act
1986:

(n) The Secretary for Justice, in relation to information
relevant to the administration of—

(1) The Penal Institutions Act 1954:
(1) The Criminal Justice Act 1985:

(0) The Director-General of Social Welfare, in relation to
information relevant to the administration of the
Children, Young Persons, and Their Families Act
1989:

(p) The Secretary of the Department defined by the Health
and Safety in Employment Act 1992 as responsible
for the administration of that Act:

(qQ) The Secretary of Labour,—

(1) As Chief Inspector of Explosives under the
Explosives Act 1957:

(1) As Chief Inspector of Dangerous Goods under
the Dangerous Goods Act 1974:

(r) The Transport Accident Investigation Commission
established by section 3 of the Transport Accident
Investigation Commission Act 1990:

(s) The Civil Aviation Authority of New Zealand established
by section 72a of the Civil Aviation Act 1990 (as
inserted by section 31 of the Civil Aviation
Amendment Act 1992) or, as the case may require,
the Director of Civil Aviation appointed under
section 721 of that Act (as so inserted):

(t) The General Manager of the Awviation Security Service
appointed under section 72t of the Civil Aviation Act
1990 (as inserted by section 14 of the Civil Aviation
Amendment Act 1993) or, as the case may require,
an authorised provider of aviation security service
under Part VIII of that Act:
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(u) The Land Transport Safety Authority of New Zealand
established by section 15 of the Land Transport Act
1993 or, as the case may require, the Director of
Land Transport Safety appointed under section 24 of
that Act:

(v) The Maritime Safety Authority of New Zealand
established by section 3 of the Maritime Transport
Act 1993 or, as the case may require, the Director of
Maritime Safety appointed under section 13 of that
Act.

Cf. 1975, No. 9,5. 22

PART V
REMEDIES FOR INJURY TO PROTECTED INFORMANTS

29. Unlawful discrimination—(1) Subject to subsection (2)
of this section, it shall be unlawful for any person to subject a
person to any detriment, or to treat or threaten to treat that
other person less favourably, or to harass that person, on the
Eroun , or substantially on the ground, that the other person

as made or intends to make an appropriate disclosure of
public interest information.

2) Subsection (1) of this section applies in relation to any of the
fo owing areas:

(2) The making of an application for employmem:

(b) Employment, which term includes unpaid work:

(c) Participation in, or the making of an application for

participation in, a partnership:

(d) Membership, or the making of an application for
membership, of an industnal union or professional or
trade association:

(e) Access to any approval, authorisation, or qualiﬁcation:

(f) Vocational training, or the making of an application for

vocational training:
(E) Access to places, vehicles, and facilities:
(h) Access to goods and services:

(1) Access to land, housing, or other accommodation:

(j) Education.

(3) The status of being a person who has made an
approprmate disclosure of public interest information (in this Act
referred to as protected informant status) shall be regarded as if
it were a prohibited ground of discrimination within the
meaning of the Human Rights Act 1993; and the provisions of
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Part II of that Act shall apply accordingly with the necessary
modifications.

Cf. 1998, No. 82, ss. 62 (3), 63 (2)

30. Complaints relating to breach of protection of
informa.nt—Any informant may make a complaint to the
Complaints Division that—

(a) His or her identity has been disclosed; and that

(b) He or she is being or has been subjected to detriment or

less favourable treatment or harassment in any of the
areas described in section 29 of this Act—
on the ground, or substantially on the ground, that he or she
has made or intends to make an appropriate disclosure of
public interest information.

31. Procedures under Human Rights Act 1993 to apply
to comFlaints—Where any informant makes a complaint in
terms ot section 30 of this Act, Parts III, IV, V, and VII of the
Human Rights Act 1993, so far as applicable and with all
necessary modifications, shall apply in relation to that
complaint as if it were a complaint under that Act.

Cf. 1956, No. 65, 5. 22r

Extension of Grounds of Prohibited Discrimination
32. Application of provisions relating to Human
Rights Act 19983—Every reference to a complaint under the
Human Rights Act 1993 shall be construed in the following
enactments (which relate to choice of procedure where
circumstances give rise to a personal grievance by an employee)

as including a reference to a complamnt under section 30 of this
Act:

(a) The Police Act 1958: section 95:

(b) The State-Owned Enterprises Act 1986: section 6:

(c) The New Zealand Symphony Orchestra Act 1988: section

10:
(d) The Broadcast_ing Act 1989: clause 7 of the First Schedule:
(¢) The Employment Contracts Act 1991: sections 26 (e) and
39.

(2) Every reference to the Human Rights Act 1993 in
section 12 (5) of the Residential Tenancies Act 1986 (which
relates to the letting of residential premises) shall be construed
as if it included a reference to protected informant status.

(3) The grounds of prohibited discrimination specified in
section 28 (1) of the Employment Contracts Act 1991 shall be
deemed to include protected informant status.
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PART VI
MISCELLANEOUS PROVISIONS
Integrity of Information

33. Authority and staff to maintain secrecy—(1) Every
person to whom section 27 of this Act applies shall maintain
secrecy in respect of all matters that come to that person’s
knowledge in the exercise of that person’s functions under this
Act.

(2) Notwithstanding anything in subsection (1) of this section,
the Authority may disclose such matters as in the Authority’s
opinion ought to be disclosed for the purposes of an
mvestigation under this Act.

()T e§)ower conferred by subsection (2) of this section shall
not extend to—

(a) The disclosure of any information which would be likely

to prejudice—

(1) The security or defence of New Zealand; or

i) Any interest protected by section 7 of the
Ofhcial Information Act 1982; or

(i) The prevention, investigation, or detection of
offences; or

?v) The safety of any person; or

(b) Any information, answer, document, or thing obtained by

the Authority by reason only of compliance with a

requirement made pursuant to section 24 (1) of this
Act.

Cf. 1975, No. 9, s. 21 (2), (4), (5); 1987, No. 8, s. 24 (2);
1991, No. 126, s. 30; 1993, No. 28, s. 116

34. Corrupt use of official information—Every gerson to
whom section 27 of this Act applies shall be deemed for the
purposes of sections 105 and 1054 of the Crimes Act 1961 to be
an official.

Gt 1977, No. 49, s. 717: 1987, No. 8, s..25 (Eg 1991,
Neo. 126, s.-31; 1993, No.:28,.s+ 118

35. Exclusion of public interest immunity—The rule of
law which authorises or requires the withholding of any
document, or the refusal to answer any question, on the ground
that the disclosure of the document or the answering of the
question would be injurious to the public interest shall not
apply in respect O —

(a) Any investigation by or proceedings before the Authority

under this Act; or
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(b) Any application under section 4 (1) of the Judicature
Amendment Act 1972 for the review of any decision
under this Act;—

but not so as to give any party any information that he or she
would not, apart from this section, be entitled to.
Cf. 1982, No. 156, s. 11; 1987, No. 174, s 9 1991,
No. 126, s. 28

Delegations

36. Delegation of functions or powers of Authority—
(1) The Authority may from time to time delegate to any
person holding office under the Authority. all or any of the
Authority’s functions and powers under this Act or any other
Act.

(2) EVCYX delegation under this section shall be in writing.

(3) No delegation under this section shall include the power
to delegate under this section.

(4) The power of the Authority to delegate under this section
does not limit any power of delegation conferred on the
Authority by any other Act.

(5) Subject to anﬁ general or special directions given or
conditions imposed by the Authority, the person to whom any
functions or powers are delegated under this section may
exercise any functions or powers so delegated to that Eerson n
the same manner and with the same effect as if they had been
conferred on that person directly by this section and not by
delegation.

(6) Every person E:E)ortmg to act pursuant to an;; delegation
under this section shall, in the absence of proof to the contrary,
be presumed to be acting in accordance with the terms of the
delegation.

(7) Any delegation under this section may be made—

(a) To a specified I)erson or to persons of a specified class, or
to the holder or holders for the time being of a
specified office or specified class of offices:

(b) Subject to such restrictions and conditions as the
Authority thinks fit:

(c) Either generally or in relation to any particular case or
class of cases.

(8) No such delegation shall affect or prevent the exercise of

any function or power by the Authority, nor shall any such
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delegation affect the responsibility of the Authority for the

actions of any person acting under the delegation.

Cf. 1975, No. 9, s. 28; 1991, No. 1:26; 5..83 (1)-(8); 1993,
No. 28, s. 12

37. Delegation to produce evidence of authority—Any
person purporting to exercise any power of the Authority by
virtue of a delegation under section 36 of this Act shall, when
required to do so, produce evidence of that person’s authority
to exercise the power.

Cf. 1991, No. 126, s. 33 (9); 1998, No. 28, s. 122

38. Revocation of dclegations—(]) Every delega[ion
under section 36 of this Act shall be revocable in writing at will.

(2) Any such delegation, until it is revoked, shall continue in
force according to its tenor, notwithstanding that the Authorit
by whom it was made may have ceased to hold office, and Shaii
continue to have effect as if made by the successor in office of
the Authority.

Cf. 1991, No. 126, s. 34; 1998, No. 28, s. 123

Liability and Offences

39. Liabilit{ of employer and principals—(l) Subject to
subsection (3) of this section, anything done or omitte by a
person as the emplogee of another person shall, for the
purposes of this Act, be treated as done or omitted bgl/ that
other person as well as by the first-mentioned person, whether
or not it was done witg that other person’s knowledgc or
approval.

(2) Anything done or omitted by a person as the agent of
another person shall, for the purposes of this Act, be treated as
done or omitted by that other person as well as by the first-
mentioned person, unless it is done or omitted without that
other person’s express or implied authority, precedent or
subsequent.

(3) In E?roceedin s under this Act against any person in
respect of an act alleged to have been done by an employee of
that person, it shall be a defence for that person to prove that
he or she or it took such steps as were reasonably practicable to
prevent the employee from doing that act, or from doing as an
employee of that person acts of that description.

Cf. 1977, No. 49, s. 33; 1993, No. 28, 5126
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40. Offences—Every person commits an offence against this
Act and is liable on summary conviction to a fine not exceeding
$2,000 who,—

(a) Without reasonable excuse, obstructs, hinders, or resists
the Authority or any other person in the exercise of
their powers under this Act:

(b) Without reasonable excuse, refuses or fails to comply with
any lawful requirement of the Authority or any other
person under this Act:

(c) Makes any statement or gives any information to the
Authority or any other person exercising powers
under this Act, knowing that the statement or
information is false or misleading:

(d) Represents directly or indirectly that he or she holds any
authority under this Act when he or she does not hold
that authority.

Cf. 1975, No. 9, s. 30; 1991, No. 126, s. 35; 1993, No. 28,
S. 127

Savings

41. Act not to derogate from protection under other
Acts—This Act is in addition to, and does not derogate from,
any prvilege, protection, or immunity existing apart from this
Act under which information may be disclosed without civil or

criminal liability.
Cf. Whistleblowers Protection Act 1993 (South Australia),

|

Amendments

42. Official Information Act 1982 amended—The First
Schedule to the Ofhcial Information Act 1982 is hereby
amended by inserting, in its appropriate alphabetical order, the
following item:

“Whistleblowers Protection Authority”.

43. Public Finance Act 1989 amended—Section 2 (Bu?f
the Public Finance Act 1989 is hereby amended by repeal
the definition of the term “Ofhice of Parliament” (as substjtutecgi
by section 129 (1) of the Privacy Act 1993), and substituting the
following definition:

“‘Ofhce of Parliament’” means the Parliamentary
Commissioner for the Environment (and that
Commissioner’s office), the Office of Ombudsmen,
the Whistleblowers Protection Authority (and that
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Authority’s office), and the Audit Office (including the
Audit Department):”.

44. Privacy Act 1993 amended—Section 2 (1) of the
Privacy Act 1993 is hereby amended by inserting in
paragraph (b) of the definition of the term “agency”, after
subparagraph (ix), the following new subparagraph:

“(ixa) The Whistleblowers Protection Authority;
or’
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Section 17 SCHEDULE
PROVISIONS APPLYING IN RESPECT OF AUTHORITY

1. Employment of experts—(1) The Authority may, as and when the
need anises, appoint any person who, in the Authority’s opinion, possesses
expert knowlcdge or is otherwise able to assist in connection with the
exercise by the Authority of the Authority’s functions to make such
inquiries or to conduct such research or to make such reports or to render
such other services as may be necessary for the efficient performance by
the Authority of the Authority’s functions.

(2) The Authority shall pay persons appointed by the Authority under
this clause, for services rendered by them, fees or commission or both at
such rates as the Authority thinks fit, and may scparatel‘y reimburse them
for expenses reasonably incurred in rendering services for the Authority.

2. Staff—(1) Subject to the provisions of this clause, the Authority may
appoint such employees (including acting or temporary or casual
employees) as may be necessary for the cﬂicncn_t carrying out of the
Authority’s functions, powers, and duties under this Act.

(2) The Authority, in making an aipointmem under this clause, shall
give preference to the person who is best suited to the position.

(3) The number of persons that may be appointed under this clause,
whether generally or in respect of any sgeciﬁcd duties or class of duties,
shall from time to time be determined y the Speaker of the House of
Representatves.

(4) Subject to subclause (5) of this clause, employees appointed under
this clause shall be employed on such terms and conditions of employment
as the Authority from time to time determines.

(5) The Authority shall—

(2) Before entering into a collective employment contract in relation to
all or any of the Authority’s employees appointed under this
clause, consult with the State Services Commissioner with respect
to the terms and conditions of employment to be included in the
collective employment contract; and

(b) From time to time consult with the State Services Commissioner in
relation to the terms and conditions of employment applying to
those employees appointed under this clause who are not
covered by a collective employment contract.

3. Salaries and allowances—(1) There shall be paid to the Authority
and the Deputy Authority—

(a) A salary at such rate as the Higher Salaries Commission from time to

time determines; and

(b) Such allowances as are from time to time determined by the Higher

Salaries Commission.

(2) Subject to the Higher Salaries Commission Act 1977, any
determination made under subclause (1) of this clause may be made so as
to come into force on a date to be specified for that purpose in the
determination, being the date of the maEing of the determination, or any
other date, whether before or after the date of the making of the
determination.

(3) Every determination made under subclause (1) of this clause in
respect of which no date is specified as provided in subclause (2) of this
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SCHEDULE—continued

PROVISIONS APPLYING IN RESPECT OF AUTHORITY—continued
clause shall come into force on the date of the making of the
determination.

(4) There shall also be paid to the Authority and the Deputy Authority,
in respect of time spent in travelling in the exercise of the Authority’s or,
as the case may be, the Deputy Authority’s functions, travelling allowances
and expenses in accordance with the Fees and Travclling Allowances Act
1951, and the provisions of that Act shall apply accordingly as if the
Authority and tEe Deputy Authority were members of a statutory Board
and the [ravclling were in the service of the statutory Board.

4. Superannuation or retiring allowanccs—(l)For the iurposc of
providing superannuation or retinng allowances for the Aut onty, the
Deputy Authority, and for any of the employees of the Authority, the
Authority may, out of the funds of the Authority, make payments to or
subsidise any superannuation scheme that is registered under the
Superannuation Schemes Act 1989.

(2) Notwi[hstanding any[hing mn this Act, any person who, irnmcdiatcly
before being appointed as the Authority or the Deputy Authority or, as the
case may be, bccoming an employee of the Authority, is a contributor to
the Government Superannuation Fund under Part II or Part [IA of the
Government Superannuation Fund Act 1956 shall be deemed to be, for the
purposes of the Government Superannuation Fund Act 1956, employed in
the Government service so long as that person continues to hold office as
the Authori[y or the Deputy Authority or, as the case may be, to be an
employee of the Authonty; and that Act shall apply to that person in all
respects as if that person’s service as the Authority or the Deputy
Authority or, as the case may be, as such an employee were Government
service.

(3) Subject to the Government Superannuation Fund Act 1956, nothing
in subclause (2) of this clause entitles any such person to become a
contributor to the Government Superannuation Fund after that person has
once ceased to be a contributor.

(4) For the purpose of apElying the Government Superannuation Fund
Act 1956, in accordance with subclause (2) of this clause, to a person who
holds office as the Authority or the Deputy Authority or, as the case may
be, is in the service of the Authority as an employee and (in any such case)
1s a contributor to the Government Superannuation Fund, the term
“controlling authority”, in relation to any such person, means the
Authority.

5. Application of certain Acts to Authority and staff—No person
shall be deemed to be employed in the service of the Crown l}c)>r the
purposes of the State Sector Act 1988 or the Government Superannuation
Fund Act 1956 by reason only of that person’s appointment as the
Authority, or the Deputy Authority, or a person appointed under clause 1
or clause 2 of this Schedule.

6. Services for Authority—Thc Crown, acting [hrough any
Department, may from time to time, at the request of the Authority,
execute any work or enter into any arrangements for the execution or
provision by the Department for the Authority of any work or service, or
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SCHEDULE—continued

PROVISIONS APPLYING IN RESPECT OF AUTHORITY—continued

for the supply to the Authority of any goods, stores, or equipment, on and
subject to such terms and conditions as may be agreed.

7. Scal—The Authority’s seal of ofhice shall be judicially noticed in all
courts and for all purposes.

8. Exemption from income tax—The income of the office of
Authority shall be exempt from income tax.

WELLINGTON, NEw ZEaLAND: Published under the authority of the
New Zealand Government— 1994
49161H —94/Ns
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APPENDIX III

Australian Statutes

- Whistleblowers Protection Act 1993 (SA)
Protected Disclosures Act 1994 (NSW)
Whistleblowers Protection Act 1994 (Qld)
Public Interest Disclosure Act 1994 (ACT)
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No. 21 of 1993

An Act to protect persons disclosing illegal, dangerous or improper conduct;
and for other purposes.

[Assented to 8 April 1993]
The Parliament of South Australia enacts as follows:

Short title
1. This Act may be cited as the Whistleblowers Protection Act 1993.

— Commencement
2. This Act will come into operation on a day (o be fixed by proclamation.

Object of Act
3. The object of this Act is to facilitate the disclosure, in the public interest, of maladministra-
tion and waste in the public sector and of corrupt or illegal conduct generally—
(a) by providing means by which such disclosures may be made; and

(b) by providing appropriate protections for those who make such disclosures.

Interpretation
4. (1) In this Act, unless the contrary intention appears—

"adult” means of or above the age of 18 ycars;
"government agency" means—
(a) a department or administrative unit of the Public Service; or
(b)" a body corporate that is an instrumentality or agency of the Crown;
“maladministration” includes impropricty or negligence;
"public interest information” means information that tends to show—
(a) that an adult person (whether or not a public officer), body corporate or

government agency is or has been involved (either before or after the commence-
ment of this Act)}—
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(i) in an illegal activity; or
(i) in an irregular and unauthorised use of public money; or
(iii) in subslantial mismanagement of public resources; or

(iv) in conduct that causes a substantial risk to public health or safety, or to the
environment; or

(b) that a public officer is guilty of maladministration in or in relation to the perform-
ance (either before or after the commencement of this Act) of official functions;

"public officer" means—
(a) a person appointed 1o public office by the Governor; or
(b) a member of Parliament; or
(¢) a person employed in the Public Service of the State: or
(d) a member of the police force; or
(e) any other officer or employee of the Crown; or
(f) a member, officer or employee of—
(i) an agency or instrumentality of the Crown; or

(i) a body that is subject to control or direction by a Minister, agency or instru-
mentality of the Crown; or

(iif) a body whose members, or a majority of whose members, are appointed by
the Governor or a Minister, agency or instrumentality of the Crown; or

(¢) a member of a local government body or an officer or employee of a local
government body.

(2) The question whether a public officer—
(a) is or has been involved in—
(1) an uregular and unauthorised use of public money; or
(11) substantial mismanagement of public resources; or

(h) is guilty of maladministration in or in relation to the performance of official
{unctions,

IS 10 be determined with due regard to relevant statutory provisions and administrative instruc-
tions and directions.

Immunity for appropriate disclosures of public interest information
5. (1) A person who makes an appropriate disclosure of public interest information incurs no

civil or criminal liability by doing so.
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(2) A person makes an appropriate disclosure of public interest information for the purposes of
this Act if, and only if—

(a) the person—
(1) believes on reasonable grounds that the information is true; or

(ii) 1is not in a position to form a belief on reasonable grounds about the truth of the
information but believes on reasonable grounds that the information may be true
and is of sufficient significance to justify its disclosure so that its truth may be
investigated; and

(b) the disclosure is made to a person to whom it is, in the circumstances of the case,
rcasondble and appropriate to make the disclosure.

(3) A disclosure is taken to have been made (0 a person to whom it is, in the circumstances of
the case, reasonable and appropriate to make the disclosure if it is made (o an appropriate
authority (but this is not intended to suggest that an appropriate authority is the only person to
whom a disclosure of public interest information may be reasonably and appropriately made).

(4) For the purposes of subscction (3), a disclosure of public interest information is made to an
appropriate authority if it is made to a Minister of the Crown or—

(a) where the information relates to an illegal activity—to a member of the police force;

(b) where the information relates to a member of the police force—to the Police Com-
plaints Authority; 5=

(c) where the information relates (o the irregular or unauthorised use of public money—to
the Auditor-General;

(d) where the information relates to a public employee—to the Commissioner for Public
Employment;

(e) where the information relates to a member of the judiciary—to the Chief Justice;

() where the information relates to a member of Parliament—o the Presiding Officer of
the House of Parliament to which the member belongs;

(g) where the information relates to a public officer (other than a member of the police
force or a member of the judiciary)—to the Ombudsman;

(h) where the information relates to a matter falling within the sphere of responsibility of
an instrumentality, agency, department or administrative unit of government—I(o a
responsible officer of that instrumentality, agency, department or administrative unit;

(i) where the information relates to a matler falling within the sphere of responsibility ol a
local Government body—to a responsible officer of that body:;

(j) where the information relates to a person or a matter of a prescribed class—to an
authority declared by the regulations to be an appropriate authority in relation to such
information.
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(5) I a disclosure of information relating to fraud or corruption is made, the person to whom
the disclosure is made musl pass the information on as soon as practicable to—

(a) in the case of information implicating a member of the police force in fraud or corrup-
tion—the Police Complaints Authority;

(b) in any other case—the Anti-Corruption Branch of the police force.

Informant to assist with ofTicial investigation

6. (1) A person who discloses public interest information must assist with any investigation
of the matters to which the information relates by the police or any other official investigating
authority.

(2) Such a person is not, however, obliged to assist with an investigation by an authority or
body to which, or a person to whom, the public interest information relates.

(3) A person who fails, without reasonable excuse, to comply with the obligation imposed by
subsection (1) forfeits the protection of this Act.

Identity of informant to be kept confidential

7. (1) A person to whom another makes an appropriate disclosure of public interest
information must not, without the consent of that person, divulge the identity of that other person
excepl so far as may be necessary to ensure that the matters to which the information relates are
properly investigated.

(2) The obligation to maintain confidentiality imposed by this section applies despite any other
statutory provision, or a common law rule, to the contrary.

Informant to be informed of outcome of complaint

8. If an appropriate disclosure of public interest information is made to a public official. that
official must, wherever practicable and in accordance with the law, notify the informant of the
outcome of any investigation into the matters to which the disclosure relates.

Victimisation

9. (1) A person who causes detriment to another on the ground, or substantially on the
ground, that the other person or a third person has made or intends to make an appropriate
disclosure of public interest information commits an act of victimisation.

(2) An act of victimisation under this Act may be dealt with—
(a) as a tort; or
(b) as if it were an act of victimisation under the Equal Opportunity Act 1984,

but, if the victim commences proceedings in a court sceking a remedy in tort, he or she cannol
subsequently lodge a complaint under the Equal Opportunity Act 1984 and, conversely, il the
victim lodges a complaint under that Act, he or she cannot subsequently commence procecdings
in a court seeking a remedy in tort.

(3) Where a complaint alleging an act of victimisation under this Act has been lodged with the
Commissioner for Equal Opportunity and the Commissioner is of the opinion that the subject
matter of the complaint has already been adequatcly dealt with by a competent authority, the
Commissioner may decline to act on the complaint or to procced further with action on the
complaint.
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(4) In this section—
"detriment" includes—
(a) injury, damage or loss; or
(hb) intimidation or harassment; or

(c) discrimination, disadvantage or adverse treatment in relation to a person’s employ-
ment; or

(d) threats of reprisal.

Offence to make false disclosure
10. (1) A person who makes a disclosure of false public interest information knowing it to be
false or being reckless about whether it is false is guilty of an offence.

Penalty: Division 5 fine or division 5 imprisonment.

(2) A person who makes a disclosure of public interest information in contravention of this
section is not protected by this Act.

Non-derogation

11. This Act is in addition to, and does not derogate from, any privilege, protection or
immunity existing apart from this Act under which information may be disclosed without civil or
criminal liability.
Regulations

12. The Governor may make regulations for purposes contemplated by this Act.

In the name and on behalf of Her Majesty, I hereby assent to this Bill.

ROMA MITCHELL Governor

By AUTHORITY: A. J. SECKER, Government Printer, South Australia
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PROTECTED DISCLOSURES ACT 1994 No. 92
[Reprinted as at - not reprintcd]
An Act to provide protection for public officials disclosing corrupt conduct,

maladministration and waste in the public sector; and for relafed purposes [Assented to 12
December 1994]

PART 1—PRELIMINARY

Short title

1. This Act may be cited as the Protected Disclosures Act 1994

Commencement

2. This Act commences on a day or days to be appointed by proclamation

Object




Fl

3. (1) The object of this Act is to encourage and facilitate the disclosure, i the pul)lm
interest, of corrupt conduct, maladministration and serious and substantial waste in the
public sector by

(@) euhancing and augmenting established procedures for making disclosnures
concermng such matters; and
(b)  protecting persons frot reprisals that might ofherwise be inflicted on them because
of those disclosures; and
() providing for those disclosures to be properly investigated and dealt wath
(2) Nolluug 1 tns Actis intended to affect the proper administration and management of an
mvestigating authority or public authority (including action that may or 1s required to be taken
m respect of the salay, wages, conditions ol cinployment or disciphne of a public official),
subject to the followiug
(@) detnmental action 1s not to be taken apainst a person 1f to do so would be 1n
contravention of this Act; and
(b)  Leneficial treatment is not to be given in favour of a person if the puarpose (or one of

the purposes) for doing so is to influence the puson to make, to refrain from making,
ot to withdraw a disclosure.

Definitions

4. In this Act:
“Commission" means the Independent Commission Against Corruption;

Copynght Aunty Abha's Elcctronic Publishing 1995 & LBC Information Services 1995

“corrupt conduct' has the ineaning given to it by the Independent Commission
Against Corruption Act 1988,
“detrimental action'' 1s defined in section 20;
“disciplinary proceeding' 1includes a disciplinary inquiry withun the meaning of the
Public Sector Management Act 1988;
“exercise'" of a function includes, where the function is a duty, the perfonmarnce of the
duty;
“function" includes power, authonty or duty;
“investigate'' includes inquire or audit;
““investigating authority' means:
@) the Auditor-General; or
®) the Commission; or
© the Ombudsman;
“investigation Act' means:
(@ the Independent Commission Against Corruption Act 1988; or
(b)  the Ombudsman Act 1974; or
© the Public Finance and Audit Act 1983;
““journalist'' means a person engaged in the occupation of writing or editing material
intended for publication in the print or electronic news media;
maladministration'' is defined in section 11 (2);
“protected disclosure" means a disclosure satisfying the applicable requirements of
Part 2;

“public authority'' means anv public authoritv whose conduct or .’lctiyitjgs mav be
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publlc offuml" means a person employed under llIC Public Sector Man: agemenl Act
1688, an employee of a local government authority or any other individual haviug
public official functions or acting in a public official capacity, whosc conduct and
activities may be investigated by an investipating, authority;,
“relevant investigation Ac('', i relation o an investigating authonty, means the Act
that appoints or constitutes the investigating anthorty

Relationship of this Act and other Acts

S. (1) Thas Act prevails, o the extent of any mcousistency, over the provisions of any
mvestigation Act
(2) However, nothing i thus Act otherwise lunits or affects the operation of any Act or the
exercise of the functions conlerred or imposed on an wivestigating authority or any other
person or body under 1
(3) Nothing in this Act (except section 13 (2) and (1)) authorises au investigating authority (o
mvesligate any complaint that it is not authorsed to investigate under the relevant
investigation Act.

Act hinds the Crown
6. This Act binds the Crown in right of New South Wales.

PART 2—PROTECTED DISCLOSURES

EfTect of Part

Copynght Aunty Abha's Electronic Publishing 1995 & LBC Information Services 1995

7. A disclosure is protected by this Act if it satisfies the applicable requirements of this
Part.

Disclosures must be made by public officials

8. (1) To be protected by this Act, a disclosure must be made by a public official:
(a) to an investigating authority; or
(b) to the principal officer of a public authority or investigating authority or officer who
constitutes a public authority; or :
(¢) to another officer of the public authority or investigating authority to which the
public official belongs in accordance with an internal procedure established by the
auihont} for the reporting of allegations of corrupt conduct, maladministration or

serious and substantial waste of public money by the authonity or any of its officers;
or

(d) toamember of Parliament or to a jmmmlist
(2) A disclosure is protectod by this Act even if it is made about conduct or activities engaged
1n, or about matters arising, before the commencement of this section.
(3) A disclosure made while a person was a public official is protected by this Act oﬁfeq if Lhe
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protected by thus Act even if the person is no longer a public official.

Disclosures must be made voluntarily

9. (1) To be protected by this Act, a disclosure must be made voluntar ily
(2) A disclosure is not made voluntarily for the purposes of this section if if 1s made by a
public official in the exercise of a duty imposed on the public official by or under an Act
(3) A disclosure is made voluntarily for the purposes of this section if it is made I a pubhic
official in accordance with a code of conduct (however described) adopted by an investigaling
authonty or public authority and setting out rules or guidelines to be observed by public
officials for reporting corrupt conduct, maladiinistration or serious and subsiantial waste of
public money by investigating authorities. public authorities or public otficials

Disclosure to Commission concerning corrupt conduct

10. To be protected by this Act, a disclosurc by a public official to the Cormmission
must: ;
(@)  be made in accordance with the Independent Commission Agamst Corruption Act
1988; and
(b) be a disclosure of information that shows or tends to show that a public authonty or
another public official has engaged, is engaged or proposes to engage in corrupt
conduct.

Disclosure to Ombudsman concerning maladministration

11. (1) To be protected by this Act, a disclosure by a public official to the Ombudsman
must:
(a) be made in accordance with the Ombudsman Act 1974; and
(b) be a disclosure of information that shows or tends to show that, iu the exercise of a

Copyright Aunty Abha's Electronic Publishing 1995 & 1.BC Information Services 1995

function relating to a matter of administration conferred or unposed on a public
authonty or another public official, the public authonity or public official has
engaged, 1s engaged or proposes to engage in conduct of a kind that amounts to
maladministration.
(2) For the purposes of this Act, conduct 1s of a kind that amounts to maladministration if it
volves action or inaction of a serious nature that is:
(a) contrary to law; or
(b) unreasonable, unjust, oppressive or improperly discriminatory; or
(c) based wholly or partly on improper motives.

Disclosure te Auditor-General concerning serious and substantial waste

12. (1) To be protected by this Act, a disclosure by a public official to the
Auditor-General must: _
(@) be made in accordance with the Public Finance and Audit Act 1983; and4
(b) be a disclosure of information that shows or tends to show that an authonty or officer




(2) In thus section, ““authority" and eofficer of an authority' have the meanigs piven to
those expressions in the Public Finance and Audit Act 1983

Disclosures about investigating authoritics

13. (1) Despite section 10, a disclosure by a public official to the Commussion that
shows or tends to show that, in the exercise of a function relating 1o a malter of
administration conferred or imposed on the Ombudsman, the Ombudsman or an oflicer of
the Ombudsman has engaged, 1s engaged or proposcs to enpage i conduct of a kind that
amounts to maladministration 1s protected by this Act
(2) The Commussion may investipate, and report, m accordance with the Independent
Commission Against Corruption Act 1988 on any matter raiscd by a disclosure made o 1 that
15 of a kind referred (o 1n subsection (1)
(3) Despite section 11, a disclosure by a public official to the Omnbudsman that shows or tends
to show:
(a) that the Commussion or an officer of the Commission has engaped, is enpaped. o1
proposes to engage, in corrupt conduct; or
(b)  in the exercise of a function relating to a matter of admunistration conferred os
imposed on the Comrnission, the Commission or an oflicer of the Commission has
engaged, is engaged, or proposes to engage, in conduct of a kind that amounts to
maladministration; or
(c) that the Auditor-General or a member of the staff of the Auditor-General has
seriously and substantially wasted public money.
1s protected by this Act.
(4) The Ombudsman may 1nvestigate, and report, in accordance with the Ombudsman Act
1974 on any matter raised by a disclosure made fo it that is of a kind referred to in subsection
(3). For the purposes of such an investigation the Ombudsman may engage consultants or
other persons for the purpose of getting expert assistance
(5) An investigating authority may decline {o investigate or 1nay discontinue the investigation
of any matter referred to in this section
(6) A disclosure referred to i this section is protected by this Act only if 1t satisfies all olher
applicable requirements of this Part

Copynght Aunty Abha's Electronic Publishing 1995 & 1. BC Information Services 1995

Disclosures to public officials

14. (1) To be protected by this Act, a disclosure by a public official to the principal
officer of, or officer who constitutes, a public authority must be a disclosure of information
that shows or tends to show corrupt conduct, maladministration or serious and substantial
waste of public money by the authority or any of its officers.

(2) To be protected by this Act, a disclosure by a public official to another officer of the public
authority to which the public official belongs in accordance with an internal procedure
established by the authority for the reporting of allegations of corrupt conduct,
maladministration or serious and substantial waste of public money by the authority or any of
its officers must be a disclosure of information that shows or tends to show such oorrupt C
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public authority" includes an investigating authority.

Referred disclosures protected

1S. (1) A disclosure is protected by tlus Act if 1t 1s made by a public official to an
mvestigating authonty and is referred (whether because it is not authorised 1o mvestigate
the matter under the relevant investigation Act or otherwise) by the investigaling authonty
under Part 4 o another nvestigating authonty or to a public official or public authority
(2) A disclosure 1s protected by this Act if it is tnade by a public official to another public
ofticial 1n accordance wath section 8 (1) (b) or (c) and is referred under Part 4 by the othes
public ofticial to an mvestigating authorty or to another public official or public anthority

Disclosures madc on frivolous or ather grounds

16. (1) Aninvestigating authority, or principal officer of or officer constituting a public
authority, may decline to investigate or may discontinue the investigation of any matter
raised by a disclosure made to the authority or officer of a’kind referred 1o in this Part if the
investigating authonity or officer is of the opinion that the disclosure was made frivolously
or vexatiously
(2) A disclosure is not (despite any other provision of this Part) protected by this Act if an
investigating authority or officer declines to investigate or discontinues the investigation of a
matter under this section
(3) Nothing mn thus section limuts any discretion an investigating authority has to decline to
mvestigale or to discontinue the investigation of a matter under the relevant investigation Act

Disclosures concerning merits of government policy

17. A disclosure made by a public official that prnincipally involves questioning the
ments of government policy 1s not (despite any other provision of this Part) protected by
thus Act

Disclosures motivated by object of avoiding disciplinary action

18. A disclosure that 1s made solely or substantially wath the motive of avoiding
disnussal or other disciplinary action, not being disciplinary action taken 1 reprsal for the
making of a protected disclosure, is not (despite any other provision of this Part) a
protected disclosure

Copynight Aunty Abha's Electronic Publishing 1995 & LBC Information Services 1995

Disclesure (o a member of Parliament or journalist

19. (1) A disclosure by a public official to a member of Parliament, or to a journalist, 1s
protected by this Act if the following subsections apply. ‘
(2) The public official making the disclosure must have already made subst;mlmlly Qxc same
disclosure to an investigating authority, public authority or officer of a public authority in
accordance with another provision of this Part.
(3) The investigating authority. public authority or officer to whom the disclosure was made
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the tuatter was referred’
() must have decided not to investigate the matter; or
(1) 1nust have decided to investipate the matter but not completed the mvestigation
within 6 months of the onginal disclosure being made; or
(¢)  must have investigated the matter but not recommended the taking of any action in
respect of the matter; or
(d) 1nust have failed to notify the person making the disclosure, within 6 months of the
disclosure being made, of whether or not the matter s to be investipated
(4) The public official must have reasonable grounds for believing that the disclosure is
substantially true
(5) The disclosure must be substantially true

PARY 3—PROTECTIONS
Protection against reprisals

20. (1) A person who takes detrimental action against dnother person that is
substantially in reprisal for the other person making a protected disclosure is guilty of an
offence.

Maximum penalty: 50 penalty units or imprisonment for 12 months, or both.
(2) In this Act, *"detrimental action'* means action causing, comprsing or involving any of
the following:

(a) 1injury, damage or loss;

(b) intimidation or harassment;

(¢)  discrimination, disadvantage or adverse treatment in relation to employment.

(d) dismissal from, or prejudice in, employment;

(e)  disciplinary proceeding

Pratection against actions etc.

21. (1) A person 1s not subject to any lability for making a protected disclosure and no
action, claim or demand may be taken or made of or against the person for making the
disclosure.

(2) This section has effect despile any duty of secrecy or confidentiality or any other restriction
on disclosure (whether or not imposed by an Act) applicable to the person.
(3) The following are examples of the ways in which this section protects persons who make
protected disclosures. A person who has made a protected disclosure:
. has a defence of absolute privilege in respect of the publication to the relevant
ivestigating authority, public authority, public official. member of Parliament o
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journalist of the disclosure in proceedings for defamation

. on whom a provision of an Act (other than this Act) imposes a duty to maintain
confidentiality with respect to any information disclosed is taken not to have
committed an offence against the Act

. who is subject fo an obligation by way of oath, rule of law or practice to maintain




. confrdentialily pim s peot 10 .1ne disclasue. Is taken rnor 1o i
b((’OCL\@ The oatlf, rule of lzl\vlor‘pr‘actncc or a law relevant to the oath, rule or practice
. 1s not Jiable o disciplinary action because of the disclosure.

Confidentiality guidcline

22. An mvestigating authority or public authornity (or officer of an investigating authority
or public authority) or public official to whom a protected disclosure is made or referied is
not to disclose mformation that might identify or tend to identify a person who has made
the protected disclosure unless

(a) the person consents in writing (o the disclosure of that information. o

(b) 1t 1s essential, having regard to the principles of natural justice, that the dentity g,
information be disclosed to a person whom the information provided by the
disclosure may concemn; or

(¢)  the investigating authority, public authority, ofticer or public official is of the opinion
that disclosure of the identifying information is necessary Lo investigaic the maiter
effectively or it is otherwise in the public nterest to do so

)
/

Rights and privileges of Parliament

23. Nothing in this Act affects the nights and privileges of Parliament in relation to the
freedom of speech, and debates and proceedings, in Parliament.

Other protection preserved

24. This Act does not limit the protection given by any other Act or law fo a person who
makes disclosures of any kind.

PART 4—MISCELLANEOUS ?

Referral of disclosures by investigating authoritics

25. (1) An mvestigating authority may refer any disclosure concerning an allegation of
corrupt conduct, maladministration or serious and substantial waste that 1s made to 1t by a
public official to another investigating authority or to a public official or public authoritv
considered by the authority to be appropriate in the circumstances, for investigation or
other action.

(2) The investigating authonty must refer such a disclosure if:
(a) 1t is not authonsed to investigate the matter concerned under the relevant
mvestigation Act; and
(b) it is of the opinion that another imnvestigating authonty or some public ofiicial or
public authority may appropriately deal with the matter concemed
(3) A disclosure may be referred before or after the matter concemed has been investigated and
whether or not any investigation of the matter is complete or any findings have been made by
the investigating authority.
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dutiug the wmvestigauon (1t any) oi the matter concerned.
(5) The investigating authority may recommend what action should be taken by the other
mvestigating authority or the public official or public authority.
(6) The mvestigating authority is not to refer the disclosure to another investigating, authonty,
ot to a public official or public authorily, except after taking nto consideration the views of e
authonity, public official or public authority.
(7) Annvestigating authonity referring a matter to another investigating authority may enfter
into arrangements with the other authonty:

(a) ~to avoid duplication of action; and

(b)  toallow the resources of both authorities to be efficiently and cconomically used to

take action; and
(¢)  toensure that action 1s taken 1n a manner providing the niost effcctive result

Referral of disclasures by public ofTicials

26. (1) A public official may refer any disclosure concerning an allegation of corrupt
conduct, maladministration or serious and substantial waste made to the public official
under Part 2 to an investigating authority or to another public official or a public authonity
considered by the public official to be appropriate in the éircumslances, for investigation o
other action.
(2) The public official may communicate to the investigating authority, the other public official
or the public authority any information the public official has obtained dunng wvestigation (if
any) of the matter concerned.

Notification to person making disclosure

27. The investigating authority, public authority or oflicer to whom a disclosure is made
under this Act or, if the disclosure is referred, the investigating authonty, public authoritv
or officer to whom the disclosure is referred must notify the person who made the
disclosure, within 6 months of the disclosure being made, of the action taken or proposed
to be taken 1 respect of the disclosure

False or misleading disclosures
28. A public official must not, in making a disclosure to an mvestigating authority,
public autbority or public official, wilfully make any false statement to, or mislead or

attempt to muslead, the investigating authority, public authority or public official.
Maximum penalty: 50 penalty units or imprisonment for 12 months., or both

Proceedings for offences

29. Proceedings for an offence against this Act are to be dealt with sumunarnily before a
Local Court constituted by a Magistrate sitting alone.

Regulations

30. The Governor may make regulations, not inconsistent with this Act, for or with
respect to any matter that by this Act is required or permitted to be prescribed or that is
necessary or convenient to be prescribed for carrying out or giving effect to this Act.
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Amendment of Acts

31. The Acts specified in Schedule 1 are amended as set out in that Schedule.

Review

32. (1) A joint comumittee of members of Parliament is to review tlus Act
(2) The review 1s to bc.undcrtakcn as soon as practicable after the expiration of one year after
{he date of assent to this Act, and after the cxpiration of cach following period of 2 years.

(3) The committee is to report to both Houses of Parliament as soon as practicable after the
completion of each review.

SCHEDULE 1—AMENDMENT OF ACTS

(Sec. 31)

Defamation Act 1974 No. 18
Sections 17Q, 17QA:
After section 17P, insert:
Matters arising under the Public Finance and Audit Act 1983
17Q. There is a defence of absolute privilege for a publication to or by the
Auditor-General or a member of the Auditor-General's Office as such a
member of a disclosure made in relation to a complaint under section
38B (1A) of the Public Finance and Audit Act 1983.
Matters relating to the Protected Disclosures Act 1994
17QA. There is a defence of absolute privilege for a publication to or by a
public official or public authority referred to in section 8 (1) (b) or (c) of
the Protected Disclosures Act 1994 of a disclosure made to the public
official or public authority in relation to an allegation of corrupt
conduct, maladministration or serious and substantial waste of public
money if the publication is for the purpose of investigating that
allegation.

Freedom of Information Act 1989 No. 5
Schedule 1 (Exempt documents):
At the end of clause 20, insert:
; or
(d) matter relating to a protected disclosure within the meaning of the Protected
Disclosures Act 1994.

Gavernment and Related Employees Appeal Tribunal Act 1980 No. 39

the gro

ind that the decision appealed

im reprisal for a protécted disclosure
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Section 381 (Special audit by Auditor-General):
Aller section 38B (1), insert
(1A) A public official within the meamng of the Protected Disclosures Act
1994 may complaiu to the Auditor-General (whether otally or
wiiting) that public money has been seriously and substantially wasted
by an authonity or an oflicer of an authority. When a public official

makes such a complamnt the Auditor-General may conduct an audit
under tlus section

Public Sector Management Act 1988 No. 33
Section 66 (Breaches of discipline):
(@) At the end of section 66 (1), insert
;or
(g) takes any detnimental action (within the meaning of the Protected Nisclosures Act
1994) against a person that is substantially in reprisal for the person making a
protected disclosure within the meaning of that Act; or
(1)  takes any disciplinary proceedings or disciplinary action against another officer that
1s substantially in reprisal for an internal disclosure made by that officer.
) At the end of section 66, insert:
(2) In this section, ““internal disclosure" means a disclosure made by an
officer regarding an alleged breach of discipline by another officer
belonging 1o the same Department as that to which the officer belongs.
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WHISTLEBLOWERS PROTECTION ACT 1994

[reprinted as in force o0 2 March 1995)

An Act to protect whistleblowers and for other purposes

' PART 1—PRELIMINARY

3 Division 1—Title and commencement
Short title
1. This Act may be cited as the Whistleblowers Protection Act 1994.
Commencement
L]
mmences on a day to be fixed by proclamation.

2. This Actco

Division 2—Object of Act

Principal object of Act
; 3. This Act's principal object is to promote the public interest b
. protecting persons who disclose—
unlawful, negligent or improper
sector
i

danger to public health or safety

o

conduct affecting the publ

.

danger to the environment.
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Division 3—D it
efinitions
balancing mechanisms intended to—

Definitions and dictionary

Act.

(2) SCthUJc 5 contains certain chlIUUO“S n Sepal ate sections.

( )
Ul 5 11 S d S f
3 .;( 1€( (s (lcj (o} a ld Ch“l“()“ ()U“d CISCW“CIC n thlS ACt are

signposted in the dictionary.

Division 4—Operation of Act

Act generally binding
5. This i
s Act binds all persons, including the State

Other protection saved

§ Ct does not t :pIC[::Ucn gl en ) ano er la [:aFEXSCI]
y
Wh() b g akes discliosures o a“y ]yl)c () a“C(:t a ()t]lcl ]C”lCd avallable to thc

person.

PA
RT 2—GENERAL EXPLANATION OF ACT

What i
at is the general nature of the Act’s scheme?

7.(1) This Act i
provides a scheme that, i ;
protection to di [that, in the public inte : ;
sector conduo disclosures about uhlawful, negligent orn'm' s
ct or danger to public health or safety or the cnl\rr'npropcr B
ironment.

( ) B C
p nisy Iy T ) Lh S f
2 ecause (o otectio = ) ()a(i (< Sche“lc lla a Xlul“bcl o

In so
€ ’
m Acts, definitions are contained in a dlCUOIlaJY that appears as the last

Schedule and form
s part of the Act—Acts Interpreration Act 1954, section 14

U MO TR ANIIPRY

Rt s ot s SECGL U

e A

TR T

(a) focus the protcctjon where it is needed; and

(b) make it easier to decide whether the special protection applies to 2

disclosure; and
nsideration is also given tO the interests of

(c) ensure appropriate cO
disclosures are made; and

persons against whom
(d) encourage the making of disclosures in a way that helps to
remedy the matter disclosed; and
(e) prevent the scheme adversely affecting the independence of the
judiciary and the commercial operations of GOCs.

(3) The scheme gives protection only to a “public interest disclosure”,2
which is a particular type of disclosure defined by reference to the person
who makes the disclosure, the type of information disclosed and the entity
to which the disclosure is made (the “gppropriate entity”).

(4) Certain types of public interest disclosures may be disclosed under
the scheme by 2 ¢“public officer’’, which includes any officer of a “public

sector entity”’.

(5) The expression “public sector entity
can be found in Schedule 5, section 2

(6) Other types of public interest disclosures may be ma
scheme by anybody.

» is widely defined and a lis

de under tht

Public disclosures made by public officers Pt 3)

5, a public officer may disclose “offici

8.(1) Under section 1
defined in the Criminal Justice Act 1989.

misconduct”’, an expression

(2) Under section 16, 2 public officer may disclo
“maladministration“ that specifically, substantially and adversely affe

someone's interests.
s widely defined to cover illegal, arbitra

(3) Maladministration 1
«gdministrative action”.

oppressive or improper public sector
s

s in bold type and in quotation marks is def

LR e
2 Each expression in this Part that i
tion signposted by the dictionary.

either in the dictionary Of in a sec
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(4) Under section 17, a i
‘ 17, a public officer may discl i i
Mmanagement involving a substantial waste c);f “pu?)??cnfignhfs?t SN

(5) The disclosure ma
. Y concern the conduct of i
% : of any publ
51 lic sector entity or anyone contracting to supply gooc{s i ; ‘OmCCT o
an as an employee) to a public sector entity. Motz T

(6) Under section 18, a public officer ma
specific danger to “public health or safety”’

” . G s
(7) Public health or safety is widely defined in this Act and the wide

dct”uno“ 0‘ C“V“OZHUCIH 1n !.he E’zvl)o”)ne’”ai rrotection G 1;94 1S
lI]fIOdUCCd by Cross Iefcl ence. A

y disclose a substantial and
or the “environment”,

Public interest disclosures made by anybody

9.(1) Under section 19, an

bod i :
danger to the health or safetyy oy may disclose a substantial and specific

of a person with a “disability”
. ty '
(2) The wide definition of disabili

Tirs e e ty in the Disabiliry Services Act 1992 is

(3) Und i
er section 19, anybody may disclose a substantial and specific

danger to the envi

ironment from contraventi

. . nu it
provisions of Acts listed in Schedule 2 e s Bgr

(4) Under section 20, anybody may disclose a

‘ , .
anybody for making a public interest disclosure. F R e S

How must a public interest disclosure be made (Pt 4)?

10.(1)' Under Part 4, Division 2
made to'an appropriate entity,
under the Division.

& a plibh'c interest disclosure must be
which is a “public sector entity” identified

(2) This requirement ensures that—
(a)

ublic i i
gavc rcl:tcrcs?:).dfsclosurcs are made to public sector entities that
informags:sdxi 1llxty Or power to take appropriate action about the
sclosed or to provide an appropriate remedy; and

(b) unfair damage is not caused to th
whom disclosures are mad =

s11 9 s 11
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(3) Under the Division, a public interest disclosure may be made to an

appropriate unit—
(a) in any way, unless certain exceptions apply including, for

aw requiring a particular procedure or the

example, another 1
e procedures; and

appropriate entity having established reasonabl

(b) despite any exception otherwise applying, always to spcciﬁed
persons within the appropriate entity, including the appropnate
entity's ““chief executive officer”.

(4) Under Part 4, Division 3—
(a) public sector entities receiving public interest disclosures are
required to keep proper records about them, because of the special
protection given for public interest disclosures; and

(b) certain information about public interest disclosures is required to
be provided annually to the Legislative Assembly; and

(c) reasonable information about action taken on a public interest
disclosure made or referred to an appropriate entity, and the
results, is required to be given to the discloser or referrer

(5) Part 4, Division 4 provides for the application of the Act to cours,
tribunals and judicial officers in a way intended to prevent the Act's
administration adversely affecting judicial work or independence.

(6) Part 4, Division 5 provides for the application of the Act to GOCs in
a way intended to prevent the Act's administration adversely affecting

GOCs commercial operations.

What is the special protection given for public interest disclosures
(P1.5)2
11.(1) Under Part 5, Division 2, a person s declared not to be liable,

civilly, criminally or under an administrative process, for making a public
interest disclosure.

(2) Under Part 5, Divisions 3 to 5, causing or attempting or conspiring to
cause “‘detriment’’ to any person because of a public interest disclosure 15

declared to.be a ‘‘reprisal’’ and unlawful, both under the civil law of tort

s £ POV O S SRR PRSP 1
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y DE
. J1AY BE MA
(3) Under Pant 5, Division 6— URES THAT M

PART 3—DISCLOS

(a) public sector entities must establish reasona

ble procedures to :
protect their officers from reprisals; and

(b)

E PurpOSE Of PBI’t

13. The purpose Ol Ui '
may be made as public intere

make them.

public officers with existing rights to appeal against, or to apply

for a review of, disciplinary action, appointments, transfers or
unfair treatment are permitted to use these rights against reprisals:
and

: res that
. : f disclosures
‘ot be the type O ¥
is Part is to descnl R who may
15 st disclosures under this Act and

AT IR L

(c) officers of the public service and de
given the additio
Public Sector Eq
reprisals,

partmental employees are information can be disclosed?
nal right to appeal to the Commissioner for What type of in

that may be disclosed by a public interest
uity to be relocated to remove the danger of |

| i ions 15
14.(1) The types of informatio iy

; g
i e specified in
d who may make the disclosure, are Sp
disclosure, an

to 20. : duct or dange
: bout con
= has information a
(2) A person

. able g
believes on reason A
0 if the person hor:;ssﬂtﬁé} <how the conduct or danger.

(4) Under Part 5, Division 7, the Industrial Commission, or, if the
Industrial Commission does not have jurisdiction, the
grant injunctions against reprisals. ctions 1510 2 ;

- i;c erson has information that te :

P event, 1t 1

be happening, OF will or

¢ speciﬁcd in

rounds that
Supreme Court, may roun

has

may be about something that
General sections (Pt 6)

(3) If information is about an may happen.

. have happened, is or may
12.(1) Part 6 provides for certain off; or may have happ

i ion
3 ‘ 1se’s conduct, the informatio
ences and the criminal proceedings LS
about the offences.

(4) If the information is about s0 or may have engaged,

n has
uet in which the other perso

t conduct in W ' : to engage.
(2) The Part makes it an offence— may Eneaibt?;cl“ gaging, of is or may be intending

is or may )

ible
(a) for a public of

ficer to record or disclose certain confidential
information gained through involvement in this Act's
administration other than under certain circumstance
for example, the investigation under an Act of i
disclosed under a public interest disclosure; and

s including,
nformation

(b) for a person intentionally to give false or mislea

as a public interest disclosure or in su
person’s disclosure,

ding information
bsequent inquiries into the

(3) The Part also declares that a
offences or the offence of rep
under which the officer may

plllﬁlic officer who commits one of these
risal is guilty of misconduct under any Act
be dismissed or disciplined for misconduct.

5

F

i L i J e . 1} m that u III.akC 1t ad..I.JSS
5 [ ne T or nauor ]"Cd no bc 10 a {O WO ld
( ) I

ing.
evidence in a court proceeding

Example—

hearsay.
The information may 1ake the form of

sconduct

 disclose official mi _ o
Public RGEE R "> ublic interest disclosure abo

e a
15. A public officer3 may make 2 P
st.::mconc else's conduct U—

i es as
; blic interest disclosur

g the disclosures ¢
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e danger to person with disability or to
ntraventions
ody has information about—

ger to the health or safety of 2 P

(a) the office
r has infi i
ormation about the conduct: and
Anybody may disclos

(b) theco -
nduct is : .
official misconduct.
' environment from particular co

19.(1) This section applies if anyb
erson

Public offic
er may discl
ose maladministration )
(a) a substantial and specific dan
with a disability; or
on of an offence against a pr
if commission of the offence is Of woul
fic danger to the environment; OF

ovision mentioned in

16. A public officer may make
a
d be a

someon ’
e else’s conduct if—

S I TSN ).

public interest disclosure about
(b) the commissi
Schedule 2,

(a) the offic
er has inf i
ormation about the conduct: and
substantial and speci

(b) t.hc Cond . "
g uct is maladministrati i
inte ; stration
rests in a substantial and SPCCi?l:[ adversely affects anybody's z
o ? (c). 2 contravention of a condition imposed under a provision
Public officer may disclos . : mentioned in Schedule 2, if the contravention is Of would be 2
affecting public funds e negligent or improper management substantial and specific danger to the environment.
17.(1) A public officer m (2) The person may make a public interest disclosure of the information.
conduct of another public ?g make a public interest disc]
contractor if— officer, a public sector enti Giosure about the
(i enuty or a public sector Anybody may disclose reprisal
e offi ;
. Icer has information about the cond 20. Anybody may make a public interest disclosure about someone
) _Lhe conduct is negli : el and else’s conduct if—
indirectly rcsumng lgcn.[ Or improper manageme : th has inf i bout th duct; and
public funds. 8, or likely to result, in a substa:l]ttifjlrccuy or (a) the person hasl ormation about the conduct;
(2) The discl waste of (b) the conductis 2 reprisal.
osure ca
that may nnot be based
proper] on a mere di
expenditure, perly be adopted about amounts cpil;?mcmcﬂt over policy Conduct of unknown person
’ ses and PﬁOriLics onduct 0 un er:
of
Publi 21. A person may make a public interest disclosure whether or not the
b.hc officer may disclose dan person is able to identify a particular person to which the information
environment ger to public health or safety disclosed relates.
18.(1)This : o
section appli :
substantial a pplies if a publi .
; nd speci ublic officer . . g
environment. pecific danger to public hcaﬁis information about a Involuntary disclosures
(2) The publi or safety or to the 22. A disclosure may be a public interest disclosure even though it 1s
; 1¢ public officer made under a legal T uirement.
information. may make a public interest disclos o
ure of the
Disclosure of events ghat happened before commencement
23. A public interest disclosure may be made under this Act about events
that happened or may have happened before the commencement of this Act.
.
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PART 4—DISCLOSURE PROCESS

Division 1—Purpose of Part

Purpose of Part

24. The purpose of this Part is to describe the ways in which a person
may make a public interest disclosure and provide for related processes.

Division 2—Disclosure must be to apﬁropriate entity

Disclosure must be made to an appropriate entity

25.(1) Section 26 specifies appropriate entities to which public interest
discl6sures may be made.4

(2) Section 27 provides more detail on how and to whom the public
interest disclosure may be made within the appropriate entities.

(3) To be treated as a public interest disclosure, a disclosure under
sections 15 to 20 must be made to an appropriate entity.

(4) The fact that a public interest disclosure may be made under a
particular provision to a particular appropriate entity does not exclude it
from being made under another provision to the same or another

appropriate entity.

Every public sector entity is an appropriate entity for certain things

26.(1) Any public sector entity is an appropriate entity to receive a public
interest disclosure—
(a) about its own conduct or the conduct of any of its officers; or

(b) made to it about anything it has a power to investigate or remedy;
or

4  See Division 4 for overriding limitations about courts, tribunals and judicial
officers and Division 5 for overriding limitations about statutory GOCs.
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(c) made to it by anybody who is entitled to make the public intere:
disclosure and honestly believes it is an appropriate entity t
receive the disclosure under paragraph (a) or (b); or

(d) referred to it by another public sector entity under section 28.5

(2) Subsection (1)(c) does not permit a public sector entity to receive
public interest disclosure if, apart from this section, it would not be able |
receive the disclosure because of Division 4 or 5.6

(3) If a person makes a public interest disclosure to an appropriate entit
the person may also make a public interest disclosure to the entity about
reprisal taken against the person for making the disclosure.

Examples—

Schedule 3 has examples of the operation of subsection (1)(a) and (b).

How to disclose to appropriate entity

27.(1) A public interest disclosure may be made to an appropriate enti
in any way, including anonymously.
(2) However, if an appropriate entity establishes a reasonable procedu

for making a public interest disclosure to the entity, the procedure must |
used by a person making a public interest disclosure to the entity.

(3) Despite subsection (2), a public interest disclosure made to &
appropriate entity may always be made to—

(a) its chief executive officer;? or

(b) if the appropriate entity has a governing body—a member of
governing body; or

(c) if an officer of the entity is making the disclosure—a person wb
directly or indirectly, supervises or manages the officer; or

(d) an officer of the entity who has the task of receiving or taki

5  Section 28 (Disclosure may be referred to an appropriate entity)

6 Division 4 (Limitation on disclosure process for courts, tribunals and judic

officers)
Division 5 (Limitation on disclosure process for GOCs)

7 See Schedule 5, section 1 for the definition of “chief executive™.
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action on the type of information being disclosed.

(4) This Act does not affect a procedure required under another Act for
disclosing the type of information being disclosed.

(5) If a public interest disclosure is properly made to an appropriate
entity, the entity is taken to have received the disclosure for the purpose of

this Act.

(6) However, subsection (5) is subject to Division 4and 5.8

Examples of subsection (3)(d)—

1. The entity's internal auditor, if the public interest disclosure is made under
section 17.9

2. A health officer or environmental officer of the department having a statutory or
administrative responsibility to investigate something mentioned in a disclosure
under section 18(1) or 19(1).10

3. The officer of the entity in charge of its human resource management if the
public interest disclosure is made under section 20!! and is about detriment to the
career of an employee of the entity.

Example of subsection (4)—

This Act does not affect the requirement under the Criminal Justice Act 1989 that
all complaints and information about misconduct to be brought to the notice of the
Criminal Justice Commission must be communicated to the Commission's

Complaints Section.12

8 Division 4 (Limitation on disclosure process for courts, tribunals and judicial
officers)
Division 5 (Limitation on disclosure process for GOCs)

9 Settion 17 (Public officer may disclose negligent or improper management
affecting public funds) ]

10 Section 18 (Public officer may disclose danger to public health or safety or

environment)
Section 19 (Anybody may disclose danger to person with disability or to

environment from particular contraventions)

11 Section 20 (Anybody may disclose reprisal)
12 See Criminal Justice Act 1989, section 36(5).

s 28 17 s
Whistleblowers Protection Act 1994

Disclosure may be referred to an appropriate entity

28.(1) If a public interest disclosure received by an appropriate entity
about—

(a) the conduct of another public sector entity or the actions of
officer of another public sector entity; or

(b) the conduct of anybody, including itself, or anything that anot!
public sector entity has a power to investigate or remedy;

the entity may refer the public interest disclosure to the other public sec
entity.

(2) If the entity refers the disclosure to another public sector entity,
power to investigate or remedy is unaffected by the reference.

(3) An appropriate entity must not refer a public interest disclosure
another public sector entity unless it first considers whether there is
unacceptable risk that a reprisal would be taken against any person becat
of the reference.

(4) In considering whether there would be an unacceptable risk,
appropriate entity must, if practicable, consult with the person who mu
the public interest disclosure.

(5) An appropriate entity must not refer a public interest disclosure
another public sector entity if it considers there is an unacceptable risk.

(6) This section does not affect another law under which the entity m
refer a report, complaint, information or evidence to another entity.
Example—

The duty of a principal officer in a unit of public administration within
meaning of the Criminal Justice Act 1989 to refer suspected official misconduct to
Criminal Justice Commission as required by that Act is unaffected.!3

v

13 See Criminal Justice Act 1989, section 37(2).
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Division 3—Records and reports about disclosures

Records must be kept of disclosures
29.(1) In this section—

diSCIOSul €’ means a pubhc interest dlSClOSuIe (0) pUI pOI [.Cd pub]lc interest
8

“public sector entity” does not include—
(a) the Executive Council; or
(b) acourt or tribunal.
(2) The objectives of this section are to—

(a) ensure that disclosures are sufficie i i
ntly identifiable t
Part 514 to be easily applied; and 3 Gowl ol

(b) - assist in the preparation of accurate
reports to the Legislati
Assembly under sections 30 and 31. . peatve

pré:” The chciigf ckxccutivc officer of a public sector entity must ensure that a
rrec i i i
inCl;‘);:Cﬁng_or is kept about disclosures received by the public sector entity,
(a) the name of the person making the disclosure, if known; and
(b) the information disclosed; and

(c) any action taken on the disclosures.

Units must report to Legislative Assembly on disclosures
30.(1) In this section—

L% B ” 1 H H
'dxsglosure _means a public interest disclosure or a purported public
interest disclosure.

‘“public sector entity’’ does not iﬁcludc——
(a) the Executive Council; or

(b) acourt or tribunal; or

14 Pant 5 (Privilege, protection and compensation)
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(c) 2 GOE.

“report period” of an annual report means
report.

the period covered by the

disclosure includes a disclosure for which an

“substantially verified”
been taken o

offence prosecution or disciplinary action has
recommended.

(2) A public sector entity or an officer of a public sector entity requirec
under an Act to prepare an annual report of the entity’s activities during :
report period for tabling in the Legislative Assembly must include statistica

information about—

(a) the number of disclosures received by it over the report perioc
for each type of information disclosed; and

(b) the number of disclosures substantially verified over the repo;
period, even if received before the period, for each type ©

information verified.

Minister must report to Legislative Assembly on Act’s administratio

31.(1) In this section—
“public sector entity”’ does not include—
(a) the Executive Council; or
(b) a court or tribunal; or

(c) aGOC.

(2) The Minister must prepare for each financial year an annual report
the Legislative Assembly on the administration of this Act.

(3) If asked by the chief executive of the department in which this Act

administered, a public sector entity must provide reasonable assistance
the chief executive to enable the department to compile information 2

statistics for inclusion in the annual report.

(4) The report may be included in the department’s annual report.

v
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Reasonable information about result of disclosure must be given to
discloser or referring agency

32.(1) If asked by a person who makes a public interest disclosure or by
a public sector entity that has referred a public interest disclosure to it, an
appropriate entity must give the person or the referring entity reasonable
information about action taken on the disclosure and the results.

(2) If the request is for written information, the information must be
written.

(3) Information need not be given under subsection (1) to a person who
makes a public interest disclosure, if—

(a) giving the information would be impractical in the circumstances;
or

(b) the information requested has already been given to the person; or
(c) the request is vexatious.

(4) Information must not be given under subsection (1), if giving the
information would be likely to adversely affect—

(a) anybody’s safety; or
(b) the investigation of an offence or possible offence; or

(c) necessary confidentiality about an informant’s existence or
identity.

(5) If the public interest disclosure is made to the Criminal Justice
Commission in a complaint of misconduct or official misconduct, this
section does not impose on the Commission any duty that the director of
the Commission’s Official Misconduct Division does not already have
under that Act.15

15 The Criminal Justice Act 1989, under section 33(4) to (6), regulates the release
of information to complainants under that Act by the director of the Criminal
Justice Commission's Official Misconduct Division.
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Division 4—Limitation on disclosure process for courts, tribunals and
Jjudicial officers

Object of Division

33.(1) This Division deals with some issues about the treatment of court:
and tribunals as public sector entities and judicial officers as public officer:
under this Act.

(2) The purpose of the Division is to clarify the application of this Aci
and to ensure this Act's administration does not detrimentally affect judicia
work or independence.

(3) Section 34 deals with public interest disclosures madt¢
administratively about judicial officers.

(4) Section 35 deals with public interest disclosures made in proceeding:
before courts or tribunals.

Disclosures made administratively to or about a judicial officer

34.(1) This section applies to public interest disclosures madc
administratively about judicial officers.

(2) A person may make a public interest disclosure about the conduct o
a judicial officer only under this section, despite any other provision of thi:
Act.

(3) A public interest disclosure under section 1516 about the conduct of
judicial officer may be made only—

(a) to the chief judicial officer of the relevant court or tribunal; or

A

16 Section 15 (Public officer may disclose official misconduct)
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(b)

(4) A public interest disclosure under section 16, 17, 18 or 1917 about the

conduct of a judicial officer may be made only to the chief judicial officer of
the relevant court or tribunal.

to the Criminal Justice Commission.

(5) If a reprisal that is conduct of a judicial officer is taken against a
person for making a public interest disclosure under this section, the person
may make a public interest disclosure about the reprisal only to—

(a) the chief judicial officer of the relevant court or tribunal: or

(b) if the reprisal is official misconduct—the chief judicial officer of
the relevant court or tribunal or the Criminal Justice Commission.

(6) A chief judicial officer may receive a public interest disclosure only if
the disclosure is about the conduct of another judicial officer.

(7) Under section 28,18 the chief judicial officer may refer a public
interest disclosure made to the chief judicial officer about the conduct of
another judicial officer to an appropriate entity.

Disclosures in court or tribunal proceedings

35.(1) The purpose of this section is to declare how this Act applies to
disclosures made to a court or tribunal in a proceeding.

(2) This section applies if a person—

(a) has information that the person may disclose as a public interest
disclosure to an appropriate entity; and

(b) discloses the information to a court or tribunal in a proceeding in
which the information is relevant and admissible.

17" Section 16 (Public officer may disclose maladministration)

Section 17 (Public officer may disclose negligent or improper management
affecting public funds)

Section 18 (Public officer may disclose danger to public health or safety or
environment)

Section 19 (Anybody may disclose danger to person with disability or to
environment from particular contraventions)

18 Section 28 (Disclosure may be referred to an appropriate entity)
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(3) The disclosure is a public interest disclosure made to the court or
tribunal as an appropriate entity under section 26(1)(b).1?

(4) The court or tribunal may refer the disclosure to another appropriate
entity under section 28.20 i

(5) The fact that a court or tribunal is treated as a pgbLic sector entity
under this Act, and therefore can be an appropriate entity u.ndcr
section 26(1)(b) to receive a public interest disclosure, dpcs not give a
person a right to take a proceeding before the court or tribunal that the
person does not have apart from this Act.

Division 5—Limitation on disclosure process for GOCs

Object of Division

36.(1) This Division deals with some issues about the treatment gf
GOCs as public sector entities and their officers as public officers under this
Act.

(2) The purpose of the Division is to clarify the apglicau’on of this Act
and to ensure this Act’s administration does not detrimentally affect the
commercial operation of GOCs.

Application of Act to GOCs

37.(1) An officer of a statutory GOC may, under section 1§, 16 or 18,2
make a public interest disclosure to the statutory GOC about its conduct or
the conduct of another officer of the statutory GOC.

(2) An officer of a statutory GOC may, under section 15, make a publjc(
interest disclosure to the Criminal Justice Commission about the conduct of

19 Section 26 (Every public sector entity is an appropriate entity for certain things)

20 Section 28 (Disclosure may be referred to an appropriate entity)

21 Section 15 (Public officer may disclose official fni.scon_ducl)
Section 16 (Public officer may disclose maladministration) '
Section 18 (Public officer may disclose danger to public health or safety or

environment)
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the statutory GOC or the conduct of another officer of the statutory GOC.

(3) An officer of a statutory GOC may, under section 17,2 make a
public interest disclosure to the statutory GOC about its conduct, the
conduct of another officer of the statutory GOC or the conduct of a public
sector contractor contracting with the statutory GOC.

(4) An officer of a statutory GOC may also make a public interest
disclosure about a reprisal taken against the officer for making the public
interest disclosure under subsection (1) or (3)—

(a) under section 26(3),23 to the statutory GOC; or

(b) if the reprisal is official misconduct—to the Criminal Justice
Commission.

(5) For the purpose of public interest disclosures under subsections (1) to
(4) and of applying any law about the disclosures—

(a) the statutory GOC is a public sector entity; and

(b) the officer making the public interest disclosure is a public officer;
and

(c) if the public interest disclosure is made under section 1724 about
the conduct of another officer of the statutory GOC—the other
officer is a public officer.

(6) Other than as provided by subsection (5)—
(a) a GOC is not a public sector entity under this Act; and
(b) an officer of a GOC is not a public officer under this Act; and

(c) an officer of a GOC cannot, as a public officer, make a public
interest disclosure.

22 Section 17 (Public officer may disclose negligent or improper management
affecting public funds)

23 Section 26 (Every public sector entity is an appropriate entity for certain things)

24 Section 17 (Public officer may disclose negligent or improper management
affecting public funds)

25 539
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(7) This section does not affect the making of a public interest disclosure
by anybody under section 19 or 20.25

(8) This section does not affect the reference under section 2826—

(a) from a statutory GOC to another public sector entity of a public
interest disclosure made to the statutory GOC in accordance with

this section; or
(b) from a public sector entity to a statutory GOC of a public interest
disclosure made to the public sector entity.

PART 5—PRIVILEGE, PROTECTION AND
COMPENSATION

Division 1—Purpose of Part

Purpose of Part

38. The purpose of this Part is to describe the legal privilege, protection
and rights of compensation given to a person who makes a public interest

disclosure.
Division 2—Limitation of action

General limitation
39.(1) A person is not liable, civilly, criminally or under an
administrative process, for making a public interest disclosure.

(2) Without limiting subsection (1)}—

25 Section 19 (Anybody may disclose danger to person with disability or to
environment from pahicular contraventions)
Section 20 (Anybody may disclose reprisal)

26 Section 28 (Disclosure may be referred to an appropriate entity)
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(@) in a proceeding for defamation the person has a defence of
absolute privilege for publishing the disclosed information; and

(b) if the person would otherwise be required to maintain
confidentiality about the disclosed information under an Act, oath,
rule of law or practice—the person—

(1) does not contravene the Act, oath, rule of law or practice for
making the disclosure; and

(i) 1s not liable to disciplinary action for making the disclosure.

Liability of discloser unaffected

40. A person’s liability for the person’s own conduct is not affected only
because the person discloses it in a public interest disclosure.

Division 3—Reprisal unlawful

Reprisal and grounds for reprisal

41.(1) A person must not cause, or attempt or conspire to cause,
detriment to another person because, or in the belief that, anybody has
made, or may make, a public interest disclosure.

(2) An attempt to cause detriment includes an attempt to induce a person
to cause detriment.

(3) A contravention of subsection (1) is a reprisal or the taking of a
reprisal.

(4) A ground mentioned in subsection (1) as the ground for a reprisal is
the unlawful ground for the reprisal.

(5) For the contravention to happen, it is sufficient if the unlawful ground
is a substantial ground for the act or omission that is the reprisal, even if
there is another ground for the act or omission.

s42 27 s a
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Division 4—Criminal prosecution about reprisal

Reprisal is an indictable offence

42.(1) A public officer who takes a reprisal commits an offence.
Maximum penalty—167 penalty units or 2 years imprisonment

(2) The offence is an indictable offence.

(3) If a public officer commits the offence, the Criminal Code, sections
and 87 apply even though a person other than a public ofﬁcer may also t
taken to have committed the offence because of the application.

Division 5—Civil claims about reprisal

Damages entitlement for reprisal

43.(1) A reprisal is a tort and a person who takes a reprisal is liable
damages to anyone who suffers detriment as a result.

(2) Any appropriate remedy that may be granted by a court for a tort mi
be granted by a court for the taking of a reprisal.

(3) If the claim for the damages goes to trial in the Suprcrpc Court or
District Court, it must be decided by a Judge sitting without a jury.

Division 6—Administrative action about reprisal

Public sector entity must protect its officers against reprisals

44. A public sector entity must establish reasonable procedures to prou
its officers from reprisals that are, or may be, taken against them by !
entity or other officers of the entity.

27 Criminal Code, section 7 (Principal offenders)
Criminal Code, section 8 (Offences committed in prosecution of comn

purpose)
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Appeal against action affected by reprisal
45.(1) This section applies to a public officer who, under an Act, may
appeal against, or apply for a review of, any of the following actions—
(a) disciplinary action taken against the officer;
(b) the appointment or transfer of the officer or another public officer
to a position as a public officer;
(c) unfair treatment of the officer.

(2) Whether or not the Act specifies grounds for the appeal or
application, the officer may also appeal or apply to have the action set aside
because it was the taking of a reprisal against the officer.

(3) Subsection (2) applies even if the decision on the hearing of the
appeal or application is in the form of a recommendation.

Relocation of public sector employee
46.(1) This section—
(a) must be read with the Public Sector Management Commission
Act 1990; and
(b) gives a right to appeal for the relocation of an officer of the public
service or employee of a department (the “employee”).
(2) The appeal may be made on the ground that—
(a) it is likely a reprisal will be taken against the employee if the
employee continues in the employee’s existing work location; and
(b) the only practical way to remove or substantially remove the
danger is to relocate the employee.

(3) The appeal may be made to the Commissioner for Public Sector
Equity by the employee or for the employee by the chief executive of the
employee’s department. ;

(4) If the Commissioner considers the ground is proved, the
Commissioner may recommend to the Governor in Council that the
employee and, if the employee is an officer of the public service, the
employee's position be relocated—

(@) if the employee is an officer of the Senior Executive

s 47 29 s 47
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Service—within the public sector; or
(b) if the employee is not an officer of the Senior Executive
Service—within the employee's department oOr another
department.
(5) The Commissioner cannot recommend the relocation without the
consent of—
(a) the employee; and
(b) if the relocation is to another unit of the public sector—the other
unit's chief executive officer.
(6) The Govemor in Council may relocate the employee and, if the
employee is an officer of the public service, the employee’s position—
(a) if the employee is an officer of the Senior Executive
Service—within the public sector; or
(b) if the employee is not an officer of the Senior Executive
Service—within the employee’s department or anothel
department.

(7) For subsection (6), the Governor in Council has power to do, o
authorise the doing of, anything necessary or convenient to relocate the
employee, including—

(a) abolishing an office in the public service held by the employet
and creating another to be held by the employee; or

(b) ending the employee’s appointment to an office and appointin
the employee to another for which the maximum salary is no les
than the previous office’s.

Division 7—Injunctions about reprisal

Right to apply for Industrial Commission injunction

47.(1) An application for an injunction about a reprisal may be made t
the Industrial Commission if the reprisal—

(a) has caused or may cause detriment to an employee within tt
meaning of the Industrial Relations Act 1990; and
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(b) involves or may involve a breach of the /ndustrial Relations Act
1990, or an award, industrial agreement, certified agreement or
enterprise flexibility agreement under that Act.

(2) The application may be made by—
(a) the employee; or
(b) an industrial organisation—
(1) whose rules entitle it to represent the industrial interests of
the employee; and

(ii) acting in the employee’s interests with the employee’'s
consent; or

(¢) the Criminal Justice Commission acting in the employee’s
interests with the employee's consent if—

(i) the employee is a public officer; and

(i) the reprisal involves or may involve an act or omission that
the Criminal Justice Commission may investigate.

(3) The Industrial Relations Act 1990, section 4228 applies to the
application, but this Division prevails if it is inconsistent with that section.

(4) If the Industrial Commission has jurisdiction to grant an injunction
on an application under subsection (1), the jurisdiction is exclusive of the
jurisdiction of any other court or tribunal other than the Industrial Court.

(5) Without limiting this section, the application is an industrial cause
within the meaning of the /ndustrial Relations Act 1990.

Right to apply for Supreme Court injunction

48.(1) This section applies only to a person who cannot apply to the
Industrial Commission for an injunction about a reprisal under section 47.
(2) An application for an injunction about a reprisal may be made to the
Supreme Court by—
(a) a person claiming that the person is suffering or may suffer
detriment from a reprisal; or

28 Industrial Relations Act 1990, section 42 (Power to grant injunctions)

T ——
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(b) the Criminal Justice Commission acting in the person’s interest
with the person’s consent if—

(i) the employee is a public officer; and

(ii) the reprisal involves or may involve an act or omission tha
the Criminal Justice Commission may investigate.

Grounds for injunction

49. The Industrial Commission or Supreme Court may grant al
injunction, in terms it considers appropriate, if it is satisfied that a perso
has engaged, is engaging or is proposing to engage, in conduct (th
“reprisal conduct’) amounting to—

(a) the taking of a reprisal; or

(b) aiding, abetting, counselling or procuring a person to take
reprisal; or

(c) inducing or attempting to induce, whether by threats, promises ¢
otherwise, a person to take a reprisal; or

(d) being in any way, directly or indirectly, knowingly concemned i1
or party to, the taking of a reprisal.

Order may require specified action

50. If the Industrial Commission or Supreme Court is satisfied that
person has engaged or is engaging in reprisal conduct, it may grant ¢
injunction requiring the person to take specified action to remedy an

detriment caused by the conduct.

Evidence
51.(1) The Industrial Commission or Supreme Court may grant a
injunction restraining a person from engaging in reprisal conduct—
(a) whether or not it considers that the person intends to engag
again, or to continue to engage, in the conduct; or
(b) whether or not the person has previously engaged in the conduc
or
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(c) whether or not there is an imminent danger of substantial damage
to anyone if the person engages in the conduct.
(2) The Industrial Commission or Supreme Court may grant an
injunction requiring a person to do something—

(a) whether or not it considers that the person intends to fail again, or
to continue to fail, to do the thing; or

(b) whether or not the person has previously failed to do the thing; or

(c) whether or not there is an imminent danger of substantial damage
to anybody if the person fails to do the thing.

Interim injunction

52. An interim injunction may be granted pending the final decision on
the application.

Confidentiality of applications

53,(1) For an application before it, the Industrial Commission or
Supreme Court may direct that—

(a) a report of the whole or part of the proceeding for the application
must not be published; or

(b) evidence given, or anything filed, tendered or exhibited in the
application must be withheld from release or search, or released
or searched only on a specified condition.

(2) The direction may be given if the Industrial Commission or Supreme
Court considers that—

(a) disclosure of the report, evidence or thing would not be in the
public interest; or

™

(b) persons other than parties to the application do not have a
sufficient legitimate interest in being informed of the report,

evidence or thing.

(3) An application for an injunction may be heard in chambers.

(4) An application for an injunction may be heard ex parte if the
1ndustrial Commission or Supreme Court considers an ex parte hearing is

s 54 33 §55
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necessary in the circumstances.
(5) This section does not limit the power of the Industrial Commission
or Supreme Court.

Undertakings as to damages and costs

54. If the Criminal Justice Commission applies for an injunction, no
undertaking about damages or costs is to be required.

PART 6—GENERAL

Preservation of confidentiality

55.(1) If a person gains confidential information because of the person’s
involvement as a public officer in this Act’s administration, the person must
not make a record of the information, or intentionally or recklessly disclose
the information to anyone, other than under subsection (3).

Maximum penalty—84 penalty units.

(2) A public officer gains information through involvement in the
administration of this Act if the officer gains the information because O
being involved, or an opportunity given by being involved, in tht
administration.

Example—

If a public officer gains information because the public officer receives a publi
interest disclosure for an appropriate entity, the public officer gains the informatio
through involvement in the administration of this Act.

(3) A person may make a record of confidential information, or disclos
it to someone else—
(a) for this Act;or

(b) to discharge a function under another Act including, for exampl
to investigate something disclosed by 2 public interest disclosw

or

(c) fora proceeding in a court or tribunal; or
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(d) if authorised under a regulation or another Act.

(4) This section does not affect an obligation a person may have under
the law about natural justice to disclose information to a person whose
rights would otherwise be detrimentally affected.

(5) Subsection (4) applies to information disclosing, or likely to disclose,
the identity of a person who makes a public interest disclosure only if it is—

(a) essential to do so under the law about natural justice; and

(b) unlikely a reprisal will be taken against the person because of the
disclosure.

(6) To remove doubt, if there is an inconsistency between this section
and section 6, this section prevails.

(7) In this section—
“confidential information” includes—

(a) information about the identity, occupation, residential or work
address or whereabouts of a person—

(i) who makes a public interest disclosure; or

(i) against whom a public interest disclosure has been made;
and

(b) information disclosed by a public interest disclosure; and
(c) information about an individual's personal affairs; and
(d) information that, if disclosed, may cause detriment to a person;

but does not include information publicly disclosed in a public interest
disclosure made to a court, tribunal or other entity that may receive
evidence under oath, unless further disclosure of the information is

prohibited by law.

“law” for a public interest disclosure made to a committee of the
Legislative Assembly, includes a standing rule, order or motion of the
Legislative Assembly.

False or misleading information

56.(1) A person commits an offence if the person—
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(a) makes a statement to an appropriate entity intending that it be
acted on as a public interest disclosure; and

(b) in the statement, or in the course of inquiries into the statement,
intentionally gives information that is false or misleading in a
material particular.

Maximum penalty—167 penalty units or 2 years imprisonment.

(2) The offence is an indictable offence.

Misconduct by breach of Act

57.(1) A public officer is guilty of misconduct under an Act under which
the officer may be dismissed from office or disciplined for misconduct, if
the officer contravenes the following—

. section 42 (Reprisal is an indictable offence)
«  section 55 (Preservation of confidentiality)
«  section 56 (False or misleading information).

(2) To remove doubt, it is declared that under the Criminal Justice Act
1989, section 29(3)(d),® the Criminal Justice Commission may investigate
the contravention, or the alleged or suspected contravention, if—

(a) the public officer is a member of the Police Service; or

(b) the contravention is official misconduct by a person holding ap
appointment in a unit of public administration within the meaning
of the Criminal Justice Act 1989.

Proceedings for offences generally

58. An offence against this Act other than an offence declared to be ar
indictable offence is a summary offence.

Proceedings for indictable offences
59.(1) A proceeding on a charge for an indictable offence under this Ac

29 Criminal Justice Act 1989, section 29 (Role and functions)
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ay be taken, at the election of the prosecution—
(a) by summary proceeding under the Justices Act 1886; or
(b) on indictment.

(2) A Magistrates Court must not hear the charge summarily if—

(a) the defendant asks the court at the start of the hearing to treat the
proceeding as a committal proceeding; or

(b) the court considers that the charge should be prosecuted on
indictment.

(3) A Magistrates Court may start to hear and decide the charge
immarily even if more than 1 year has passed since the offence was
ymmitted.

hange to a committal proceeding during summary proceeding

60.(1) This section applies if, during a proceeding before a Magistrates
surt to hear and decide a charge for an indictable offence summarily, the
urt decides the charge is not one that should be decided summarily.

(2) The court must stop treating the proceeding as a proceeding to hear
d decide the charge summarily and start treating it as a committal
oceeding.

(3) The defendant’s plea at the start of the hearing must be disregarded.
(4) The evidence already heard by the court must be taken to be evidence
the committal proceeding.

(5) To remove doubt, it is declared that the Justices Act 1886,
ction 10430 must be complied with for the committal proceeding.

egulation making power
61.(1) The Governor in Council may make regulations under this Act.

(2) A regulation may provide that, for all or particular public interest
sclosures—

) Justices Act 1886, section 104 (Proceedings on an examination of witnesses in
relation to an indictable offence)
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(a) a public sector entity is to be treated as a part of another public

sector entity; or
(b) a part of a public sector entity is to be treated as part of another
public sector entity or a separate public sector entity; Or

(c) public sector entities or parts of public sector entities are to be
treated as a single public sector entity.

(3) A regulation under subsection (2) may not—

(a) apply to a public sector entity specified in Schedule 5,

section 2(1)(a), (b) or (g);3! or

(b) provide for a court or tribunal to be treated as part of a public
sector entity not consisting of courts or tribunals of like
jurisdiction or their administrative offices; or

(c) be inconsistent with a requirement under an Act that a public

sector entity act independently.

31  Schedule 5, section 2 (Meaning of *“‘public sector entity'")
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Public sector entities
Legislative Assembly committee

Parliamentary Service Commission
and Parliamentary Service

court or tribunal presided over by
Supreme Court Judge

court or tribunal presided over by a
District Court Judge

court or tribunal presided over by a
magistrate or justice of the peace

administrative office of a court or
tribunal
Executive Council

department

local government

Regional Health Authority

statutory GOC

Parliamentary

office of the

SCHEDULE 1

CHIEF EXECUTIVE OFFICERS

Schedule 5, section 1 of the Act

Chief executive officers
Speaker or chairperson

Speaker or Clerk of the
Parliament

Chief Justice
Chief Judge of District Courts
Chief Stipendiary Magistrate

proper officer of the court or
tribunal or chief executive of the
relevant department

senior officer appointed as clerk
of Executive Council

department’s chief executive or
Minister

mayor or chief executive officer,
including, for Brisbane City
Council, the town clerk

chairperson, regional director or
chief executive of the relevant
department

director or chief executive officer

Parliamentary Commissioner for

SCHEDULE 1 (continued)

Commissioner for Administrative
Investigations

Administrative Investigations
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SCHEDULE 2

OFFENCES ENDANGERING THE ENVIRONMENT

section 19(1)(b) and (c) of the Act

Clean Air Act 1963

. Section 46(3A) (Special penalties in certain cases)

Clean Waters Act 1971

»  Section 48 (Special penalties in certain cases)

Contarhinated Land Act 1991
. Section 13 (Prohibition of land contamination)

. Section 14(2), (3) or (4) (Sites for disposal of hazardous
substances)

+  Section 17(1), (2), (3) or (4) (Notification of contamination)

. Section 20(4) (Notice to remediate contaminated land)

Cultural Record (Landscapes Queensland and Queensland Estate)
Act 1987

. Section 56(1) or (2) (Offences concerning Queensland Estate)

Environmental Protection Act 1994

+  All provisions for which a contravention is an offence

Fisheries Act 1994

. Section 89 (Noxious fisheries resources not to be possessed,
released etc.)

SCHEDULE 2 (continued)

. Section 90 (Nonindigenous fisheries resources not (o b
possessed, released etc.)

. Section 91 (Aquaculture fisheries resources not to be released)

«  Section 92 (Duty of person who takes or possesses noxious «
nonindigenous fisheries resources)

«  Section 123 (Protection of marine plants)

Forestry Act 1959

. Section 53(1)(b) (Interference with forest products on Crow
holdings and mining leases)

. Section 54 (Interfering with forest products on Crown lands etc.

Land Act 1962
. Section 250(1) (Tree clearing permit)

. Section 372(1) (Trespass to Crown land etc. and removal
trespassers)

Mineral Resources Act 1989
«  Section 6.15 (Conditions of mineral development licence)
. Section 6.27 (Contravention by holder of mineral developmt
licence)

«  Section 7.33 (Conditions of mining lease)

Nature Conservation Act 1992
. Section 88(1) (Restriction on taking etc. protected animals)
+  Section 89(1) (Restriction on taking etc. protected plants)

. Section 91 (Prohibition on release etc. of international :
prohibited wildlife)
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SCHEDULE 2 (continued)

*  Section 92 (Prohibition on breeding etc. hybrids of protected
animals)

*  Section 93 (Aborigines’ and Torres Strait Islanders’ rights to take
etc. protected wildlife)

*  Section 94 (Conservation officers prohibited in dealing with
protected wildlife)

. Section 97(2) (Restriction-on taking etc. of native wildlife in areas
of major interest and critical habitats)

*  Section 109 (Compliance with order)

Petroleum Act 1923
*  Section 63A (Penalties)

Petroleum Regulation 1966
. Section 243 (Penalties)

Queensland Heritage Act 1992

¢ Section 33(1) (Development not to be carried out without
Council’s approval)

. Section 47 (Offences)
¢ Section 51 (Offence to destroy protected area etc.)
. Section 59 (Contravention of stop order)

. Section 65(2) (Restoration orders)

Transport Operations (Marine Pollution) Act 1995

*  All provisions for which a contravention is an offence
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SCHEDULE 2 (continued)

Water Resources Act 1989 ;
i f e Section 4.44 (Destruction of vegetation, excavation or placing o
' fill)
* Section 4.48(3) (Suspension of permit in exceptional
circumstances)
e Section 4.50(2) (Notice to stop activities)
. Section 4.51(2) (Notice to remove vegetation etc.)
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SCHEDULE 3

EXAMPLES OF APPROPRIATE ENTITIES IN
PARTICULAR CIRCUMSTANCES

section 26 of the Act

Examples, under section 26(1)(a) of the Act, of public interest disclosures
made to appropriate entities because the disclosure is about the conduct of
the entities or of their officers—

1. W, an employee of a department, has information that officers of a
disability service run by the department have been committing serious
abuses against clients. The conduct is of a type mentioned in
section 19(1)(a) of the Act.2 W discloses the conduct to the department.
The department is an appropriate entity to receive the disclosure because it is
about the conduct of its staff.

2. W, an employee of a local government, has information about the
local government’s conduct in using negligent management practices
resulting in substantial loss of public funds. The conduct is of a type
mentioned in section 17 of the Act.33 W discloses the conduct to the local
government. The local government is an appropriate entity to receive the
disclosure because it is about its own conduct.

3.. W, a prison officer employed by the Corrective Services Commission,
has information that another prison officer has committed a criminal assault
on a prisoner. The conduct is of a type mentioned in section 18(1) of the

| Act.3¢ W discloses the conduct to the Corrective Services Commission.

The Corrective Services Commission is an appropriate entity to receive the
disclosure because it is about the conduct of its staff.

~

32 Section 19 (Anybody may disclose danger to person with disability or to
environment from particular contraventions)

33 Section 17 (Public officer may disclose negligent or improper management
affecting public funds)

34 Section 18 (Public officer may disclose danger to public health or safety or
environment)
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SCHEDULE 3 (continued)

4. W, a police officer, has information that certain other police officers
are not investigating certain offences in return for corrupt payments. The
conduct is official misconduct mentioned in section 15 of the Act.35 W
discloses the conduct to the Queensland Police Service. The Queensland
Police Service is an appropriate entity to receive the disclosure because it is
about the conduct of one of its officers.

5. W, an employee of a State instrumentality, has information that a
senior officer of the instrumentality has misappropriated funds from the
instrumentality. The conduct is official misconduct mentioned in section 15
of the Act. W discloses the conduct to the instrumentality. The
instrumentality is an appropriate entity to receive the disclosure because it is
about the conduct of one of its officers.

Examples, under section 26(1)(b) of the Act, of disclosures made to
appropriate entities because the disclosures are about something the
entities have a power to investigate or remedy—

1. W, an employee of a department, has information that officers of a
disability service run by the department have been committing serious
abuses against clients. The conduct is official misconduct mentioned in
section 15 of the Act. W discloses the conduct to the Criminal Justice

-, Commission. The Criminal Justice Commission is an appropriate entity to

“receive the disclosure because it involves conduct it may investigate.

2. W, an employee of a department, has information about the
department’s conduct in using negligent accounting practices resulting ir

. substantial loss of public funds. The conduct is of a type mentioned ir

i section 17(1) of the Act.36 W discloses the conduct to the Queenslanc
, Audit Office. The Queensland Audit Office is an appropriate entity tc
receive the disclosure because it involves conduct it may investigate.

3. W, an employee of a department, gives evidence at a hearing of the

35 Section 15 (Public officer may disclose official misconduct)

36 Section 17 (Public officer may disclose negligent or improper managemen
affecting public funds)
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SCHEDULE 3 (continued)

Parliamentary Public Accounts Committee inquiring into the department’s
management practices. At the hearing W discloses information about the
department’s conduct in using negligent management practices resulting in
substantial loss of public funds. The conduct is of a type mentioned in
section 17(1) of the Act. The Committee is an appropriate entity to receive
the disclosure as it involves conduct it may investigate.

4. W, a prison officer employed by the Corrective Services Commission,
has information that another prison officer has committed a criminal assault
on a prisoner. The conduct is of a type mentioned in section 18(1) of the
Act.37 W discloses the conduct to the Queensland Police Service. The
Queensland Police Service is an appropriate entity to receive the disclosure
because it involves conduct it may investigate.

5. W, an employee of a private sector company, has information that the
company has committed an offence against the Environmental Protection
Act 1994 that is a substantial and specific danger to the environment. The
conduct is of a type mentioned in section 19(1)(b) of the Act.38 W
discloses the conduct to the department in which the Environmental
Protection Act 1994 is administered. The department is an appropriate
entity to receive the disclosure because it involves conduct it may

investigate.

6. W, an employee of a shipping company, has information that a ship
owned by the company has discharged oil into coastal waters of
Queensland. The conduct is an offence under the Transport Operations
(Marine Pollution) Act 1995 and is a substantial and specific danger to the
environment. The conduct is of a type mentioned in section 19(1)(b) of the
Act. W discloses the conduct to the department in which the Transport
Operations (Marine Pollution) Act 1995 is administered. The department
is an appropriate entity to receive the disclosure because it is about conduct

it may investigate.

37 Section 18 (Public officer may disclose danger to public health or safety or
environment)

38 Section 19 (Anybody may disclose danger to person with disability or to
environment from particular contraventions)

——
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SCHEDULE 3 (continued)

7. W, an employee of a State instrumentality, has information that
senior officer of the instrumentality has misappropriated funds of
instrumentality. The conduct is official misconduct mentioned in section
of the Act, involving the commission of an offence. W discloses U
conduct to the Queensland Police Service. The Queensland Police Servi
is an appropriate entity to receive the disclosure because it is about condv
it may investigate.

8. W, a police officer, has information that certain other police office
are not investigating certain offences in return for corrupt payments. T
conduct is official misconduct mentioned in section 15 of the Act, involvi
official misconduct within the meaning of the Criminal Justice Act 19¢
The Criminal Justice Commission is an appropriate entity to receive t
disclosure because it is about conduct it may investigate.
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SCHEDULE 5
SECTIONAL DEFINITIONS

section 4(2) of the Act

Meaning of “chief executive officer”’

1.(1) The “chief executive officer’” of an appropriate entity includes, if
the entity is listed in Schedule 1 of the Act, a person specified in the
Schedule as chief executive officer of the entity.

(2) A regulation may specify a person who is to be treated as a chief
executive officer of a particular public sector entity for all or particular
public interest disclosures.

(3) The object of a specification under Schedule 1 of the Act or a
regulation is—

(a) to make it easier to identify who is to be treated as the chief
executive officer, particularly of entities for which this might
otherwise be difficult to decide; or

(b) to provide for a person other than a chief executive officer to be

also treated as a chief executive officer because the function given

l to chief executive officers under this Act may also be
‘ appropriately given to the person.

(4) A regulation under subsection (2) may not specify a chief executive
officer for a public sector entity specified in the Schedule 1 of the Act, other
than a part of a department.

Meaning of “public sector entity”
2.(1) A “public sector entity” is any of the following—
(a) acommittee of the Legislative Assembly;

(b) the Parliamentary Service Commission and the Parliamentary
Service;
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SCHEDULE 5 (continued)

(¢) acourt or tribunal;

(d) the administrative office of a court or tribunal;

(e) the Executive Council;

(f) adepartment;

(g) alocal government;

(h) a university, university college, State college or agricu
college;

(i) a commission, authority, office, corporation or instrumen
established under an Act or under State or local govern
authorisation for a public, State or local government purpose

() a GOC, but only to the extent indicated under Part 4, Divis
of the Act;

(k) an entity, prescribed by regulation, that is assisted by
funds.

(2) However, the following are not public sector entities—

(a) a GOC, other than to the extent indicated under Part 4, Divi
of the Act;

(b) the following entities, under or within the meaning ¢
Education (General Provisions) Act 1989—

(i) a parents and citizens association;
(i) a school that is not a State school;
(iii) an advisory committee;39
(iv) an international educational institution;40
(c) an entity prescribed by regulation.
(3) For the purpose of this Act, a State educational institution is |

39  See Education (General Provisions) Act 1989, section 9.

40 See Education (General Provisions) Act 1989, section 75.
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SCHEDULE 5 (continued)

the @cpartmcm in which the Education (General Provisions) Act 1989 is
administered.
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SCHEDULE 6

DICTIONARY

section 4(1) of the

“administrative action” is an act or omission of an administr.
character done or made by, in or for a public sector entity,
includes, for example—

(a) adecision or failure to decide; and

(b) a formulation of a proposal or intention.

“agricultural college” means an agricultural college under the Agricul

Colleges Act 1994.

“annual report” of a department means the annual report of
department required to be prepared and tabled in the Legisl
Assembly under the Financial Administration and Audit Act 1977

“appropriate entity” is a public sector entity to which a public int
disclosure may be made or referred under—
(a) section 26 of the Act (Every public sector entity is an approg
entity for certain things); or
(b) section 28 of the Act (Disclosure may be referred t
appropriate entity).
“chief executive officer” see Schedule 5, section 1 of the Act.

“chief judicial officer” means a judicial officer who is treated unde
Act as a chief executive officer of a court or tribunal.

“commission of inquiry” means a commission of inquiry unde
Commissions of Inquiry Act 1950 and includes an inquiry un
commission mentioned in section 4(2) of that Act.

“detriment” includes—

(a) personal injury or prejudice to safety; and

(b) property damage or loss; and
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SCHEDULE 6 (continued)

(c) intimidation or harassment; and

(d) adverse discrimination, disadvantage or adverse treatment about
career, profession, employment, trade or business; and

(e) threats of detriment; and
(f) financial loss from detriment.

“disability” of a person has the same meaning as in the Disability Services
Act 1992,

“ H " M 1
environment” has the same meaning as in the Environmental Protection
Act 1994.

“investigate” includes take evidence.

“judic.ial officer” includes a registrar or deputy registrar of a court or
tribunal performing delegated judicial tasks.

| “maladministration” is administrative action that is unlawful, arbitrary
unjust, oppressive, improperly discriminatory or taken for an improper
purpose.

“officer” of a public sector entity includes—

‘ (a) aconstituent member of the public sector entity, whether holding
‘ office by election or selection; and

} (b) an employee of the public sector entity, whether employed on a
permanent or temporary basis; and

(c) if the public sector entity is a department—the Minister
responsible for its administration.

“official misconduct” has the same meaning as in the Criminal Justice Act
1989.

‘“proper officer’ of a court or tribunal means—

(a) for Lh.c Supreme Court, a District Court or the Childrens Court
constituted by a Judge—the registrar of the court; or

(b) for a Magistrates Court or the Childrens Court constituted other
than by a Judge—the clerk of the court; or
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SCHEDULE 6 (continued)

(c) for another court or tribunal—the administrative officer in ct
of the administrative office attached to the court or tribunal.

“public funds” are funds available to, or under the control of, a pi
sector entity and includes, for example, public moneys withir
meaning of the Financial Administration and Audit Act 1977.

“public health or safety” includes the health or safety of persons—
(a) under lawful care or control; or
(b) using community facilities or services provided by the publ
private sector; or
(c) in employment workplaces.
Examples of paragraph (a)—
|. Student under the care or control of a teacher.
2. Patient under the care or control of a doctor, nurse or other health professic
3. Prisoner under the care and control of a prison officer.

“public interest disclosure’ means a disclosure of information spec
in sections 15 to 20 of the Act made to an appropriate entity
includes all information and help given by the discloser t

appropriate entity.
“public officer” is a person who is an officer of a public sector entity
includes—
(a) a public sector entity that is a corporation; and
(b) only to allow a member of the Legislative Assembly to mi
public interest disclosure—a member of the Legisl
Assembly.
“public sector contractor” is a person who contracts with a public s
entity to supply goods to the entity or services to the entity other
as an employee.

“public sector entity” see Schedule 5, section 2 of the Act.

“Reglonal Health Authority” means a Regional Health Auth
established under the Health Services Act 1991.
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SCHEDULE 6 (continued)

“relevant court or tribunal” of a judicial officer is the court or tribunal of
which the judicial officer is a member or is attached.

‘“relevant department” means—

(a)

(b)

for a Regional Health Authority—the chief executive of the
department in which the Health Services Act 1991 is
administered; or

for an administrative office attached to a court or tribunal—the

department in-which is administered the Act under which the
court or tribunal is established.

“reprisal” see section 41 of the Act.

“State college” has the same meaning as in the Vocational Education,
Training and Employment Act 1991.

“State educational institution” has the same meaning as in the Education
(General Provisions) Act 1989.

‘“tribunal” means—

(a)
(b)

(c)
(d)

a tribunal constituted by a person acting judicially; or

a body or person performing a function under an Act to hear
appeals by employees about dismissal from employment,
disciplinary action or other unfair treatment; or

a commission of inquiry; or

a Misconduct Tribunal within the meaning of the Criminal Justice
Act 1989.

ENDNOTES
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with this reprint under the Reprints Act 1992, section 49.
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AUSTRALIAN CAPITAL TERRITORY

Public Interest Disclosure Act 1994

No. 108 of 1994

An Act to encourage the disclosure of conduct
adverse to the public interest in the public sector, and
for related purposes

[Notified in ACT Gazerte S289: 22 December 1994)

The Legislative Assembly for the Australian Capital Territory enacts as
follows:

PART I—PRELIMINARY

Short title
1. This Act may be cited as the Public Interest Disclosure Act 1994.

Commencement
2. (1) Section 1 and this section commence on the day on which this
Act is notified in the Gazetre.

(2) The remaining provisions commence on a day, or respective days,
fixed by the Minister by notice in the Gazerte.

(3) If a provision referred to in subsection (2) has not commenced
before the end of the period of 6 months commencing on the day on which
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this Act is notified in the Gazette, that provision, by force of this subsection,
commences on the first day after the end of that period.

Interpretation s
3. In this Act, unless the contrary intention appears—

“act” includes investigate;
“conduct” includes act or omission; N

“disclosable conduct” means conduct which, by virtue of subsection 4
(1), is to be taken to be disclosable;

“detriment” means—
(a) injury, damage or loss;
(b) intimidation or harassment; or

(c) discrimination, disadvantage or adverse treatment in
relation to career, profession, employment, trade or
business;

“government agency’ has the same meaning as in the Public Sector
Management Act 1994,

“offence” means an offence under an Act;

“officer” has the same meaning as in the Public Sector Management Act
1994;

“proper authority” means a person or body authorised to receive a
public interest disclosure under this Act and includes, in relation to
such a person or body—

(a) its Chief Executive Officer; or
(b) its governing body;

“public interest disclosure” means a disclosure of information that the
person making the disclosure believes on reasonable grounds
tends to show—

(a) that another person has engaged, is engaging, or proposes
to engage, in disclosable conduct;

(b) public wastage;

(c) that a person has engaged, is engaging, or proposes to
engage, in an unlawful reprisal; or £ 3 (‘)
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(d) that a public official has engaged, is engaging, or proposes
to engage, in conduct that amounts to a substantial and
specific danger to the health or safety of the public;

“public official” means—

(a) an officer of a government agency,

S

(b) a person employed, by or on behalf of the Territory or in
the service of a Territory authority or Territory
instrumentality, whether under a contract of service or a
contract for services, including a person who has ceased to
perform those services; or

(c) a person otherwise authorised to perform functions on
behalf of the Territory, a Territory authority or Territory
instrumentality;

“public wastage” means conduct by a public official that amounts to
negligent, incompetent or inefficient management within, or of, a
government agency resulting, or likely to result, directly or
indirectly, in a substantial waste of public funds, other than
conduct necessary to give effect to a law of the Territory;

“Territory instrumentality” has the same meaning as in the Public Sector
Management Act 1994,

“unlawful reprisal” means conduct that causes, or threatens to cause,
detriment—

(a) toa person in the belief that any person has made, or may
make a public interest disclosure; or

(b) to a public official because he or she has resisted attempts
by another public official to involve him or her in the
commission of an offence.

Disclosable conduct

4. (1) For the purposes of this Act, conduct is to be taken to be
disclosable if—

(a) 1itis of a type referred to in subsection (2); and
(b) itcould constitute—
(1) acriminal offence;

(i)  adisciplinary offence; or
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(iii) reasonable grounds for dismissing or dispensing with, or
otherwise terminating, the services of a public official
who is engaged in it.

(2) Paragraph (1) (a) applies in relation to the following types of
conduct:

(a) conduct of a person (whether or not a public official) that
adversely affects, or could adversely affect, either directly or
indirectly, the honest or impartial performance of official functions
by a public official or government agency;

conduct of a public official which amounts to the performance of
any of his or her official functions dishonestly or with partiality;

conduct of a public official, a former public official or a
government agency that amounts to a breach of public trust;

conduct of a public official, a former public official or a
government agency that amounts to the misuse of information or
material acquired in the course of the performance of official
functions (whether for the benefit of that person or agency or
otherwise);

(¢) a conspiracy or attempt to engage in conduct referred to in
paragraphs (a) to (d) (inclusive).

(3) In this section—

“criminal offence” means an offence against a law in force in the
Territory;

“disciplinary offence” means conduct that constitutes grounds for
disciplinary action under a law in force in the Territory.

Disclosures during proceedings

5. If information that could amount to a public interest disclosure is
disclosed in the course of the proceedings of a court or tribunal, the court or
tribunal may refer the information to a proper authority.

Other protection preserved

6. This Act does not limit the protection given by any other Act or law
to a person who makes a public interest disclosure or prejudice any other
remedy available to the person.

Liability of agent of the Crown

7. An agent of the Territory who commits an offence against this Act
is liable for a penalty for the offence.
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Legal professional privilege

8. Nothing in this Act shall be taken to entitle a person to disclose
information which would otherwise be the subject of legal professional
privilege.

PART II—PROPER AUTHORITIES
Division 1—Government agency
Proper authorities
9. Each government agency is a proper authority to receive—
(a) a public interest disclosure—

(i) concerning the agency's conduct or the conduct of an
officer of the agency,

(i) conceming a matter, or the conduct of a person, that the
agency has a function or power to investigate;

(iii) referred to it by another government agency; or

(iv) if the person making the disclosure believes that the
agency is a proper authority to receive the disclosure; or

(b) a public interest disclosure that a person has engaged, is engaging,
or proposes to engage, in an unlawful reprisal where—

(i) in the case of an unlawful reprisal that relates to a
previous public interest disclosure—the previous public
interest disclosure was made to the government agency;
or

in the case of an unlawful reprisal that relates to an
attempt by a public official to involve another person in
the commission of an offence—the public official is an
officer of the government agency.

Procedures
10. (1) A government agency shall establish procedures—
(a) to facilitate the making of public interest disclosures; and

(b) to deal with public interest disclosures that it is the proper authority
to receive;

as soon as practicable, and in any event, within 12 months after—

(c) the commencement of this section; or

(d) the government agency comes into existence;
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whichever is later.

(2) A government agency shall ensure that procedures established
under subsection (1) are maintained.

(3) The procedures to be established under subsection (1) shall include
procedures dealing with the following:

(a) making public interest disclosures;

(b) assisting and providing information to a person who makes a
public interest disclosure;

(c) protecting a person who makes a public interest disclosure from
unlawful reprisals, including unlawful reprisals taken by officers
of the government agency;

(d) acting on public interest disclosures.

(4) The government agency shall, in respect of a document setting out
the procedures established and maintained in accordance with this section—

(a) make a copy of the document available to its officers;

(b) make a copy of the document available to the public for inspection
at all reasonable times; and

(c) supply to a person a copy of the document on payment of an
amount directed by the government agency to be paid in relation to
supply of such a copy (being an amount that the government
agency has determined, on reasonable grounds, to be equal to the
costs that will be incurred by the government agency in providing
such a copy).

Report on disclosures

11. (1) A government agency that is required by an Act to prepare an
annual report of its activities during a year for tabling before the Legislative
Assembly shall include in the report—

(a) a description of the procedures maintained by it under section 10
during the year;

(b) statstics relating to the year in accordance with subsection (2); and
(c) particulars relating to the year in accordance with subsection (3).
(2) The statistics to be included in the annual report are—

(a) the number of public interest disclosures received by the
government agency;

(b) the number of each type of public interest disclosure received by
the government agency;
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the number of public interest disclosures received by the
government agency that were referred to it by other government
agencies;

the number of public interest disclosures investigated by the
government agency;

where the government agency has referred public interest
disclosures to other government agencies for investigation—

(1) the total number of disclosures referred;

(i) the identity of each other agency to which a disclosure
was referred;

(ili)  the number of disclosures referred to each other agency;
and

(iv) the number of each type of public interest disclosure
referred to each other government agency;

(f) the number of public interest disclosures on which the government
agency declined to act under section 17; and

(g) the number of public interest disclosures that were substantiated by
the government agency's investigation of the disclosure.

(3) The annual report shall include particulars of remedial action taken
by the government agency in relation to—

(a) each public interest disclosure that was substantiated on
investigation by the government agency; and

(b) any recommendations of the Ombudsman that relate to the
government agency.

Division 2—The Ombudsman

Application of Ombudsman Act 1989

12. For the purposes of this Act, the Ombudsman may exercise any of
the powers referred to in the Ombudsman Act 1989 as if a reference to an
investigation under the Ombudsman Act 1989 were a reference to an
investigation under this Act.

Ombudsman a proper authority

13. The Ombudsman is a proper authority to receive a public interest
disclosure from any person.

“
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Intervention by Ombudsman
14. If, in relation to a public interest disclosure that he or she has
received, the Ombudsman considers—

(a) that there is no other proper authority that can adequately or
properly act on the disclosure; or

(b) that any proper authority that should have acted on the disclosure
has failed, or been unable for any reason, to adequately act on the
disclosure;

the Ombudsman may exercise his or her powers to act on the disclosure

PART III—PUBLIC INTEREST DISCLOSURES

Making a public interest disclosure

15. (1) Any person may make a public interest disclosure to a proper
authorty.

(2) Without limiting the generality of subsection (1) a person may
make a public interest disclosure—

(a) about conduct in which a person engaged, or about matters
arising, before the commencement of this Act; and

(b) whether or not the person is able to identify any person that the
information disclosed concerns.
Anonymous disclosures

16. Nothing in this Act requires a proper authority to investigate a
public interest disclosure if the person making the disclosure does not
identify himself or herself.

Frivolous etc. disclosures

17. (1) A proper authority may decline to act on a public interest
disclosure received by it if it considers that the disclosure—

(a) is frivolous or vexatious;
1s misconceived or lacking in substance;
(c) 1istmivial; or

(d) has been adequately dealt with by itself or another proper
authority.

(2) If an issue raised in a public interest disclosure has been
determined by a court or tribunal authorised to determine the issue at law
after consideration of the matters raised by the disclosure, the proper
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authority shall decline to act on the disclosure to the extent that the
disclosure attempts to reopen the issue

(3) If a public interest disclosure was referred to the proper authority
by the Ombudsman, the proper authority shall not decline to act on the
disclosure under this section unless the Ombudsman is satisfied that the
proper authority has adequate grounds under this section to make that
decision.

Referral without investigation

18. Subject to section 21, if a public interest disclosure received by a
proper authority is not related to—

(a) the conduct of the authority or of an officer of the authority; or

(b) a matter, or the conduct of any person, that it has a function or
power to investigate;

the proper authority shall refer the disclosure to a government agency that,
because it has a function or power to deal with the conduct or matter the
disclosure concems, is a proper authority to receive the disclosure.

Investigation by proper authority

19. A proper authority shall investigate a public interest disclosure
received by it if the disclosure relates to—

(a) its own conduct or conduct of an officer of the authority,

(b) a matter, or the conduct of any person, that the authority has a
function or power to investigate; or

(c) the conduct of a person, other than an officer, performing services
for or on behalf of the authority.
Referral with investigation
20. (1) Subject to subsection (2), if a public interest disclosure being
investigated by a proper authority relates to—

(a) the conduct of another government agency or the conduct of an
officer of another government agency; or

(b) a matter, or the conduct of any person, that another government
agency has a function or power to investigate;

the proper authority may refer the public interest disclosure to the other
government agency.

(2) Nothing in this section affects the duty of a proper authority to act
under section 19.
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No referral

21. (1) A proper authority shall not refer a public interest disclosure
to another government agency, other than the Ombudsman, under section 18
or subsection 20 (1) if, in the authority’s opinion—

(a) there is a serious risk that a person would engage in an unlawful
reprisal; or

(b) the proper investigation of the disclosure would be prejudiced;
as a result of the reference to the other government agency.

(2) Where, but for subsection (1), a proper authority would have
referred a public interest disclosure to another public authority under section
18, the proper authority shall refer the disclosure to the Ombudsman.

Action by proper authority

22. (1) Subject to subsection (2), if, after investigation, a proper
authority is of the opinion that a public interest disclosure has revealed—

(a) that a person has engaged, is engaging, or proposes to engage, in
disclosable conduct;

public wastage;

(c) that a person has engaged, is engaging, or proposes to engage, in
an unlawful reprisal; or

(d) that a public official has engaged, is engaging, or proposes to
engage, in conduct that amounts to a substantial and specific
danger to the health or safety of the public;

the authority shall take such action as is necessary and reasonable—

(e) to prevent the conduct or reprisal continuing or occurring in future;
and

(f) todiscipline any person responsible for the conduct or reprisal.

(2) Where the Ombudsman reports that a public interest disclosure has
revealed—

(a) that a person has engaged, is engaging, or proposes to engage, in
disclosable conduct;

public wastage;

that a person has engaged, is engaging, or proposes to engage, in
an unlawful reprisal; or
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(d) that a public official has engaged, is engaging, or proposes to
engage, in conduct that amounts to a substantial and specific
danger to the health or safety of the public;

a proper authority to which the disclosure relates shall, having regard to any
recommendations of the Ombudsman, take such action as is necessary and
reasonable—

(e) to prevent the conduct or reprisal continuing or occurring in future;
and

(f) todiscipline any person responsible for the conduct or reprisal.
(3) Subsections (1) and (2) do not apply if—

(a) an investigation, or a report by the Ombudsman, reveals conduct
referred to in paragraphs (1) (d) or (2) (d); and

(b) the conduct is necessary to give effect to a law of the Territory.

Progress report

23. (1) A person who makes a public interest disclosure, or a proper
authority which refers a disclosure to another proper authority, may request
the proper authority to which the disclosure was made or referred to provide
a progress report.

(2) Where a request is made under subsection (1), the proper authority
to which it is made shall provide a progress report to the person or authority
who requested it—

(a) assoon as practicable after receipt of the request; and

(b) if the proper authority takes further action with respect to the
disclosure after providing a progress report under paragraph (a)—

(1)  while the authority is taking action—at least once in every
90 day period commencing on the date of provision of the
report under paragraph (a); and

(i1) on completion of the action.

(3) A progress report provided under subsection (2) shall contain the
following particulars with respect to the proper authority that provides the

report:
(a) where the authority has declined to act on the public interest

disclosure under section 17—that it has declined to act and the
ground on which it so declined,;

(b) where the authority has referred the public interest disclosure to
another proper authority—that it has referred the disclosure to
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another authority and the name of the authority to which the
disclosure has been referred,

where the authority has accepted the public interest disclosure for
investigation—the current status of the investigation;

where the authority has accepted the public interest disclosure for
investigation and the investigation is complete—its findings and
any action it has taken or proposes to take as a result of its
findings.

(4) Nothing in this section prevents the proper authority from
providing a progress report in accordance with subsection (3) to a person
who may make a request under subsection (1).

Joint action

24. If more than 1 proper authority is required by this Actto act on a
public interest disclosure, the proper authorities may enter into such
arrangements with each other as are necessary and reasonable—

(a) to avoid duplication of action;

(b) to allow the resources of the authorities to be efficiently and
economically used to take action; and

(c) to achieve the most effective result.

PART IV—UNLAWFUL REPRISALS
Division 1—Unlawful reprisals—general

Offence

25. (1) A person shall not engage, or attempt or conspire to engage,
in an unlawful reprisal.

Penalty: $10,000 or imprisonment for 1 year, or both.

(2) It is a defence to a prosecution under subsection (1) if it is
established that the accused person—

(a) had just and reasonable grounds for engaging in the conduct, or
attempting or conspiring to engage in the conduct, that would,
except for this subsection, amount to an unlawful reprisal; and

(b) was engaging, or had engaged, in the conduct, or had conspired or
attempted to engage in the conduct, before forming the belief that a
person had made or may make a public interest disclosure.

e
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Function to assist complainant

26. Where a proper authority receives a public interest disclosure that
relates to an unlawful reprisal it shall provide the person who made the
public interest disclosure with information about the protection and remedies
available under this Act in relation to an unlawful reprisal.

Relocation powers
27. Where an officer of a government agency applies in writing to the
government agency for relocation and the government agency considers—

(a) that there is a danger that a person will engage in an unlawful
reprisal in relation to the officer if the officer continues to hold his
or her current position; and

(b) that the only practical means of removing or substantially
removing the danger is relocation of the officer to another position
in a government agency;

the government agency shall, as far as practicable, make arrangements for
relocation of the officer to another position in a government agency.

Consent to relocation

28. Section 27 does not authorise the relocation of an officer to another
position in a government agency without the consent of the officer.

Division 2—Civil claims
Liability in damages
29. (1) A person who engages in an unlawful reprisal is liable in
damages to any person who suffers detriment as a result.

(2) The damages may be recovered in an action as for a tort in any
court of competent jurisdiction.

(3) Any remedy that may be granted by a court with respect to a tort,
including exemplary damages, may be granted by a court in proceedings
under this section.

Application for injunction or order

30. An application to a court of competent jurisdiction for an injunction
or order under section 31 may be made—

(a) by a person claiming that he or she is suffering or may suffer
detriment from an unlawful reprisal; or

(b) by the Ombudsman on behalf of a person referred to in paragraph
(a).
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Injunction or order to take action

31. (1) If, on receipt of an application under section 30, a court is
satisfied that a person has engaged or is proposing to engage, in—

(a) an unlawful reprisal; or

(b) conduct that amounts to or would amount to—

(i) aiding, abetting, counselling or procuring a person to
engage in an unlawful reprisal;

(i) inducing or attempting to induce, whether by threats,
promises or otherwise, a person to engage in an unlawful
reprisal; or

(i) being in any way, directly or indirectly, knowingly
concerned in, or party to, an unlawful reprisal;

the court may—

(c) order the person to take specified action to remedy any detriment
caused by the unlawful reprisal; or

(d) grant an injunction in terms the court considers appropriate.

(2) The court may, pending the final determination of an application
under section 30, make an interim order in the terms referred to in paragraph
(1) (c) or grant an interim injunction.

(3) The court may grant an injunction or an interim injunction under
this section whether or not the person has previously engaged in conduct of
that kind.

(4) The court may make an order or an interim order under this section
requiring a person to take specified action, whether or not the person has
previously refused or failed to take that action.

Undertakings as to damages and costs

32. (1) If the Ombudsman applies under section 30 for an injunction
or order, no undertaking as to damages or costs shall be required.

(2) The Ombudsman may give an undertaking as to damages or costs
on behalf of a person applying under section 30 and, in that event, no
further undertaking shall be required.
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PART V—MISCELLANEOUS

Confidentiality

33. (1) A public official shall not, without reasonable excuse, make
a record of, or wilfully disclose to another person, confidential information
gained through the public official’s involvement in the administration of this
Act.

Penalty: $5,000.

(2) Subsection (1) does not apply to a public official who makes a
record of, or discloses, confidential information—

(a) to another person for the purposes of this Act or the regulations;

(b) to another person, if expressly authorised under another law of the
Territory; or

(c) for the purposes of a proceeding in a court or tribunal.
(3) In this section—
“confidential information’ means—

(a) information about the identity, occupation or whereabouts
of a person who has made a public interest disclosure or
against whom a public interest disclosure has been made;

(b) information contained in a public interest disclosure;
(c¢) information conceming an individual's personal affairs; or
o

(d) information that, if disclosed, may cause detmment to a
person.

False or misleading information

34. A person shall not knowingly or recklessly make a false or
misleading statement, orally or in writing, to a proper authority with the
intention that it be acted on as a public interest disclosure.

Penalty: $10,000 or imprisonment for 1 year, or both

Limitation of liability

35. (1) A person is not subject to any liability for making a public
interest disclosure or providing any further information in relation to the
disclosure to a proper authority investigating it, and no action, claim or
demand may be taken or made of or against the person for making the
disclosure or providing the further information.
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(2) Without limiting subsection (1), a person—

(a) does not commit an offence under a provision of an Act which
imposes a duty to maintain confidentiality with respect to a matter;
and

(b) does not breach an obligation by way of oath or rule of law or
practice requiring him or her to maintain confidentiality with
respect to a matter;

by reason only that the person has made a public interest disclosure with
respect to that matter to a proper authority.

(3) Without limiting subsection (1), in proceedings for defamation
there is a defence of qualified privilege in respect of the making of a public
interest disclosure, or the provision of further information in relation to a
public interest disclosure, to a proper authority.

Liability of person disclosing

36. A person’s liability for his or her own conduct is not affected by
the person’s disclosure of that conduct in a public interest disclosure.

Corporations—penalties

37. Where a body corporate is convicted of an offence under this Act,
the penalty that the court may impose is a fine not exceeding 5 times the
maximum amount that, but for this section, the court could impose as a
pecuniary penalty for the offence.

Regulations

38. The Executive may make regulations, not inconsistent with this
Act, prescribing matters—

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or giving
effect to this Act.

Amendment of Ombudsman Act 1989
39. Section 4 of the Ombudsman Act 1989 is amended—

(a) by omitting from subsection (1) “For the purposes of this Act,
there shall be an” and substituting “There shall be established the
office of the”; and

(b) by adding at the end of subsection (2) “or the Public Interest
Disclosure Act 1994”.
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Amendment of Public Sector Management Act 1994
40. Part XII of the Public Sector Management Act 1994 is repealed.

[Presentation speech made in Assembly on 23 February 1994)
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