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I. INTRODUCTION

A successful insanity defense, unlike any other legal defense, carries
with it potentially onerous consequences’ that may be less palatable to a
defendant than a conviction itself. While freed of any criminal penalty, the
defendant must suffer the stigma of “criminally insane,”* must generally
acknowledge that he committed the act charged,’ may have to sacrifice
much in terms of trial tactics,* must usually be committed automatically to
a mental hospital for at least a temporary period of examination,” must
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Cincinnati; Assistant Deputy Public Advocate, New Jersey Department of the Public Advocate,
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1. Fora discussion of the consequences of a successful insanity defense see generally German &
Singer, Punishing the Not Guilty: Hospitalization of Persons Acquitted by Reason of Insanity, 29
Rutcers L. Rev. 1011 (1976) [hereinafter cited as Punishing the Not Guilty}; Singer, Insanity
Acquittal in the Seventies: Observations and Empirical Analysis of One Jurisdiction, 2 MENTAL
DisasiLiTy L. REp. 406, 407-09 (1978). Among the onerous consequences discussed in these two
articles are the heavy burden placed on defendants in securing their release because of procedural
barriers, most importantly the unavailability to them of administrative discharge by the hospital. In
addition to the likelihood of lengthy hospitalization, other consequences may include maximum
security confinement, therapeutically unnecessary hospitalization and court-imposed restraints after
release.

2. Ithas been said that an acquitted patient finds himself doubly cursed as both a “criminal” and
a “mental patient.” See Matthews v. Hardy, 420 F.2d 607, 610-11 (D.C. Cir. 1969), cert. denied, 397
U.S. 1010 (1970); United States ex rel. Schuster v. Herold, 410 F.2d 1071, 1073 (2d Cir. 1969), cert.
denied, 396 U.S. 847 (1969); Chesney v. Adams, 377 F. Supp. 887, 893 (D. Conn. 1974), aff’d, 508 F.2d
836(2d Cir. 1975); Morris, The Confusion of Confinement Syndrome: An Analysis of the Confinement
of Mentally Ill Criminals and Ex-Criminals by the Department of Correction of the State of New York,
17 BurraLo L. REv. 651, 652 (1968). One court has rather quaintly captured the degree of
stigmatization that attaches to an acquitted patient by designating his class the “insane-insane.” See
Reynolds v. Neill, 381 F. Supp. 1374, 1380 (N.D. Tex. 1974), vacated sub nom. Sheldon v. Reynolds,
422U.8.1050(1975).

3. See, e.g., Lynch v. Overholser, 369 U.S. 705, 714 (1962); Ragsdale v. Overholser, 281 F.2d
943,949 (D.C. Cir. 1960); Hill v. State, 358 So.2d 190, 199 (Fla. App. 1978); State v. Krol, 68 N.J. 236,
344 A.2d 289, (1975). The statement in Krol is typical of statements of this type to the effect that an
insanity verdict “implies a finding that the defendant committed the actus reus.” 68 N.J. at 246, 344
A.2d at 295.

4. Courts have often recognized that substantial prejudice may result from the simultaneous trial
on the pleas of insanity and not guilty. Such prejudice can result from two sources: (1) evidence of past
anti-social behavior and present anti-social propensities, and (2) testimony that the crime was a
product of mental disease, (and therefore that the defendant performed the act charged). Holmes v.
United States, 363 F.2d 281 (D.C. Cir. 1966). See also Trest v. United States, 350 F.2d 794, 795 (D.C.
Cir. 1965), cert. denied, 382 U.S. 1018 (1966); People v. Gonzalez, 20 N.Y.2d 289,296,229 N.E.2d 220,
224 (1967) (Scileppi, J., dissenting); Springer v. Collins, 444 F. Supp. 1049, 1059 (D. Md. 1977), rev’d,
586 F.2d 329 (4th Cir. 1978), cert. denied, 440 U.S. 923 (1979).

5. Cases almost unanimously hold that a period of automatic commitment is constitutionally
valid, either as an indefinite commitment, e.g., Chase v. Kearns, 278 A.2d 132 (Me. 1971); State v. Kee,

510 S.W.2d 477 (Mo. 1974), or more often for a temporary period of examination pending a
commitment hearing, e.g., Bolton v. Harris, 395 F.2d 642, 651 (D.C. Cir. 1968); Allen v. Radack, 426 F.
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overcome hurdles to his hospital discharge unknown to the regularly
civilly committed patient®—which may keep him hospitalized longer than
the time he would have spent incarcerated under sentence—and often,
once released, he must regiment his life according to conditions of
discharge imposed by the releasing court, conditions which may last
indefinitely.” While barriers to release of acquitted patients are beginning
to tumble,’ release cannot be guaranteed even when a patient produces

Supp. 1052 (D.S.D. 1977); State v. Krol, 68 N.J. 236, 344 A.2d 289 (1975); People ex rel. Henig v.
Commission of Mental Hygiene, 43 N.Y.2d 334, 372 N.E.2d 304 (1977). Only two cases are known
which preclude even a temporary automatic commitment, Wilson v. State, 259 Ind. 375, 287 N.E.2d
875 (1972); State ex rel. Kovach v. Schubert, 64 Wis. 2d 612,219 N.W.2d 341 (1974), appeal dismissed,
419 U.S. 1117(1975).

Even though Lynch v. Overholser, 369 U.S. 705 (1962) held that a defendant who did not raise the
insanity defense himself could only be committed civilly, the decision was based upon a construction of
District of Columbia statutes and so is not binding as a constitutional mandate on other jurisdictions.
Therefore, although a persuasive argument can be made that the “criminal commitment” of an insanity
acquittee who has had the defense imposed upon him would be unconstitutional, no case has clearly
reached this result, and in most jurisdictions such acquittees are probably still subjected to
commitment and release procedures which are more burdensome than those applicable to regular
civilly committed patients.

6. Insanity acquittees have historically been labelled as an “exceptional” class of patients and
therefore subject to more stringent standards for release and more lenient standards for commitment
than other civil patients. See, e.g., the recent case of People ex rel. Henig v. Commissioner of Mental
Hygiene, 43 N.Y.2d 334, 372 N.E.2d 304, 306 (1979) retaining that label. Although barriers to release
are beginning to tumble, courts still generally hold that acquitted patients must obtain judicial
approval before they are released, whereas other civil patients are generally eligible for release upon
approval by the hospital staff. This requirement imposes the most serious release problems for these
patients, even where the burden of proof is on the state. See discussion of the release of acquitted
patients in Punishing the Not Guilty, supra note 1, at 1053-74. See also Dorsey v. Solomon, 435 F.
Supp. 725 (D. Md. 1977) (holding that differences between commitment and release proceedings for
acquitted patients and others, including different burdens of proof for commitment and release, are not
unconstitutional); Powell v. Florida, 579 F.2d 324 (5th Cir. 1978) (upholding the requirement of
judicial approval for release). Furthermore, courts will often admit evidence at release hearings that
would be inadmissible elsewhere, such as prior arrest records, e.g, United States v. Snyder, 529 F.2d
871 (D.C. Cir. 1976); State v. Hesse, 117 N.H. 329, 373 A.2d 345 (1977). Thus, a petitioner’s entire past
may follow him into the courtroom when he seeks to leave the hospital. See also Singer, Insanity
Acquittal in the Seventies: Observations and Empirical Analysis of One Jurisdiction,2 MENTAL Dis. L.
REP. 406,409-10(1978).

7. See list of states that incorporate conditional release provisions for acquitted patients and
discussion of the use and abuse of conditional release for such patients in Punishing the Not Guilty,
supra note 1, at 1068-73. See also State v. Carter, 64 N.J. 382,391-98, 316 A.2d 449,454-58 (1974); Hill
v. State, 358 So. 2d 190,209-11 (Fla. App. 1978).

8. Courts now generally hold that commitment procedures and standards foracquitted patients
must be substantially like those for other civil patients. E.g., Allen v. Radack, 426 F. Supp. 1052
(D.S.D. 1977); State v. Krol, 68 N.J. 236, 344 A.2d 289 (1975); Matter of Torsney, 47 N.Y.2d 667, 394
N.E.2d 262 (1979). More specifically, most courts to which the issue has been presented now hold that
indefinite automatic commitment (i.e., without a hearing) following an insanity acquittal is
unconstitutional. See, e.g., cases cited in note 5 supra; Lee v. Kolb, 449 F. Supp. 1368 (W.D.N.Y. 1978).
Some hold that at the hearing, the burden must be on the state, e.g., State v. Krol, 68 N.J. 236, 344 A.2d
289 (1975); contra, In re Franklin, 7 Cal. 3d 126,496 P.2d 465, 101 Cal. Rptr. 553 (1972), and at least
two have held that the burden must remain on the state in subsequent periodic review hearings. State v.
Fields, 77 N.J. 282, 390 A.2d 574 (1978); Gibbs v. Helgemoe, 367 A.2d 1041 (N.H. 1977). Only four,
however, have ruled that administrative release by the hospital must be available to acquitted patients
if it is available to regular civil committees, Reynolds v. Neill, 381 F. Supp. 1374 (N.D. Tex. 1974),
vacated on other grounds sub nom. Sheldon v. Reynolds, 422 U.S. 1050 (1975); Kanteles v. Wheelock,
439 F. Supp. 505 (D.N.H. 1977); People v. McQuillan, 392 Mich. 511, 221 N.W.2d 569 (1974); Wilson
v. State, 259 Ind. 375, 287 N.E.2d 875 (1972), and most courts that have ruled on the issue have held
that administrative release by hospital officials need not be available to acquitted patients even if it is
available to other involuntary patients, e.g., United States v. Ecker, 479 F.2d 1206 (D.C. Cir. 1973) and
543 F.2d 178 (D.C. Cir. 1976), cert. denied, 429 U.S. 1063 (1977); Powell v. Florida, 579 F.2d 324 (5th
Cir. 1977); Lee v. Kolb, 449 F. Supp. 1368 (W.D.N.Y. 1978).
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unanimous psychiatric testimony that he is mentally intact and fit for
release as not dangerous.” Thus, while the general public perception of the
insanity acquittee is that “he gets away with” the crime, in reality many
persons in this category are penalized by using the insanity defense. It is not
surprising, therefore, that many defendants refuse to rely on it or later wish
that they had not permitted its use.

In addition to the consequences of a successful defense, other sound
reasons may exist for a defendant’s refusal to invoke it. These are the
defendant’s (1) belief that he is not guilty and therefore is entitled to a full
acquittal; (2) belief that he is not mentally ill and his reluctance to be
labelled as mentally ill; (3) preference to spend time in jail or prison rather
than in a mental hospital; and (4) if his crime is one of political protest, a
belief that an insanity defense will diminish its impact.

Despite the adverse consequences of the defense, which should
indicate to defense attorneys that they should carefully question the
efficacy of its use, courts, prosecutors'® and defense attorneys are often
eager to force the defense on an unwilling defendant or attempt to
influence a naive or passive defendant to rely on it without warning him of
the jeopardy in which it places him.'! This too often occurs even when the
crime is minor'? or when the defendant has other viable defenses on which
he would prefer to rely."”

9. See, e.g., United States v. Ecker, 543 F.2d 178 (D.C. Cir. 1976), cert. denied, 429 U.S. 1063
(1977); State v. Montague, 510 S.W.2d 776 (Mo. Ct. App. 1974); State v. Taylor, 158 Mont. 323, 491
P.2d 877 (1971), cert. denied, 406 U.S. 978 (1972); Hefley v. State, 480 S.W.2d 810 (Tex. Ct. Civ. App.
1972).

10. Frequently, the insanity defense is the result of a plea bargain. Since prosecutors and judges
know that a defendant will probably be incarcerated even if not convicted, they are likely to tolerate, or
even encourage, an insanity acquittal, thereby saving themselves both the time involved in a full trial
and the risk of the defendant’s release if he is not convicted. If both prosecution and defense agree to
acquittal on insanity grounds, the jury is ordinarily waived and minimal psychiatric testimony is
presented. It is interesting to note that in at least two jurisdictions that used to have the equivalent of
automatic commitment following a successful insanity defense, the prosecutors raised the defense more
often than the defendants. Prosecutors may have seen the “defense” as a means to lock defendants up
without having their guilt proved beyond a reasonable doubt. See S. RUBIN, PSYCHIATRY AND
CriMINAL Law 37-39 (1965); Reid, The Working of the New Hampshire Doctrine of Criminal
Insanity, 15U. M1ami1 L. Rev. 14, 16, 33-34 (1960).

11. Reasons why prosecutor, judge and defense counsel alike may wish a defendant to rely upon
the insanity defense are (1) that it saves court time since a full trial is rarely required, the defendant
having admitted that he performed the act charged; (2) the prosecutor’s view that the defendant will
almost certainly be incarcerated without his having to prove him guilty by beyond a reasonable doubt,
and (3) the defense attorney’s ability to count the case a “victory” since his client is not convicted. See
discussion of this “conspiracy” in Singer, Insanity Acquittal in the Seventies: Observation and
Empirical Analysis of One Jurisdiction,2 MENTAL D1sABILITY L. REP. 406,413-16 (1978).

12. It is commonly believed that only defendants accused of serious violent crimes defend on
insanity grounds. For example, the former Chief Justice of the New Jersey Supreme Court, Joseph
Weintraub, believed that the insanity defense was invoked almost exclusively in cases of murder, State
v. Lucas, 30 N.J. 37, 87, 152 A.2d 50, 77 (1959) (Weintraub, J., concurring). This is not true. As
reported in one study of insanity acquittal cases in Essex County, New Jersey, only twelve of forty-six
persons had been acquitted of murder. The study notes that:

There were also 16 persons accused of atrocious assault and battery, 4 of arson, 3 of armed

robbery, 4 of rape or assault with intent to rape, 2 of lewdness, 2 of larceny, 2 of possession of

a concealed weapon, and 1 of adrug charge (sale of methadone). It should be noted that these

were the crimes charged, not the crimes on which conviction would have been obtained had

insanity not been interposed as a defense. Such charges would probably have been less serious
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It is the purpose of this Article (1) to investigate the duty owed to a
defendant by the court, prosecutor and defense counsel regarding the
possible use of the insanity defense, (2) to answer the question of the
defendant’s right to have his wishes regarding the defense respected; and
(3) to suggest the most appropriate (if not the ethically or constitutionally
required) practical approach for defense counsel’s handling the case of a
criminal defendant who counsel believes may lack responsibility for the
crime with which he is charged.

II. Toe CoNCEPT OF COMPETENCY TO STAND TRIAL

Inherent in the concept of competency to stand trial is the idea thata
competent defendant is able and must be allowed to make certain decisions
about his own defense.'* Thus, he may select his own attorney or decide to
represent himself,"”” decide whether to plead guilty, decide whether to
waive a jury trial, decide whether to testify in his own behalf, and make or
participate in making certain strategic decisions concerning his defense. It
is precisely because of the due process demand that he be able to
participate that his competency is required. In fact, the test of competency
to stand trial is whether the defendant is able to cooperate with counsel,
assist with his own defense, and understand the nature of the proceedings
against him.'® Thus, if he is not incompetent, it follows that his
participation is expected. The ability of a defendant to participate in his
own trial is considered “fundamental to an adversary system of justice.”"’

Prime among the decisions to be made by a criminal defendant, with
the advice of his attorney, are the decisions whether to forego trial by
pleading guilty and what defenses to rely on if the case is tried. Since these

in many cases after the plea bargaining process was completed. Also, while such crimes as

atrocious assault and battery sound serious, the actual dangerousness involved in each case

depended upon the specific acts performed. For example, one “arsonist” caused slight

charring to a couch in his apartment. One atrocious assault and battery was the result of a

purse snatching during which the victim was knocked down. Thus, the crimes involved run

the full gamut, and it is likely that many of the defendants would not have received custodial

sentences if convicted.
Singer, Insanity Acquittal in the Seventies: Observations and Empirical Analysis of One Jurisdiction, 2
MENTAL DisaBiLiTy L. REP. 406, 406-07 (1978). For reported cases concerning persons acquitted of
minor crimes see, e.g., Lynch v. Overholser, 369 U.S. 705 (1962) (writing two bad checks of fifty dollars
each); Tremblay v. Overholser, 199 F. Supp. 569 (D.D.C. 1961) (intoxication). See also Overholser,
Criminal Responsibility: A Psychiatrist’s Viewpoint,48 A.B.A.J. 527,531 (1962).

13. None of this discussion is meant to suggest that there are not appropriate uses for the defense
from the defendant’s point of view or that some defendants do not reap substantial benefit from its use,
especially where the crime is serious.

14. See Drope v. Missouri, 420 U.S. 162, 171 (1975); Silten & Tullis, Mental Competency in
Criminal Proceedings, 28 HastTiNGs L.J. 1053, 1058-59 (1977); Note, Incompetency to Stand Trial, 81
Harv. L. REv. 454,457-58 (1967).

15. Note, however, that a defendant may be competent to stand trial but be incompetent to
represent himself. Westbrook v. Arizona, 384 U.S. 150 (1966).

16. Duskyv. United States, 362 U.S. 402 (1960).

17. Drope v. Missouri, 420 U.S. 162, 172 (1975); United States v. Masthers, 539 F.2d 721, 725
(D.C.Cir. 1976).
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decisions often involve complex and delicate considerations of trial
strategy and are geared primarily to assure the least possible custodial time
for the defendant, it is rare for trial courts to intrude on this attorney-client
decision-making process by raising sua sponte a defense that has not been
claimed and in support of which a defendant has put forth no evidence.'®
Imposition of defenses that the defendant himself has not invoked may
even be unconstitutional,"” and the preferable judicial approach is for the
court quietly to ascertain from the defendant whether he has considered,
and voluntarily relinquished, a defense, which may be apparent to the
court but may have been overlooked by defense counsel.”’ Certainly, it is
not unconstitutional for a court to refuse to impose a defense that a
defendant does not desire.”!

Only one defense, the insanity defense, is inserted over a defendant’s
objections with enough frequency to raise the question whether there are
differences between this defense and others that justify this unusual
approach by trial courts, defense counsel or prosecutors. The inquiry is
begun by a brief examination into the usual role of the trial judge in a
criminal trial.

II1. Dury oF THE COURT
A. The Role of the Criminal Trial Judge

The overriding themes in the role of a criminal trial judge seem to be
that he must protect the essential rights of the accused®” and see that there
is a just determination of the case.” In carrying out this role, it is clear that
he need not function as a “mere moderator” of the proceedings, but should
be the “governor of the trial for purposes of assuring its proper conduct

18. Judicial discussions of whether it is proper for a judge to force an unwanted defense on a
defendant are rare. Among the more prominent of these is the discussion by the United States Supreme
Court in North Carolina v. Alford, 400 U.S. 25, 33 (1970), where, in holding that a guilty plea could be
accepted even though the defendant simultaneously proclaimed his innocence, the Court stated:

[Some courts] have concluded that they should not “force any defense on a defendant in a

criminal case,” particularly when advancement of the defense might “end in disaster. . . .”

They have argued that, since “guilt, or the degree of guilt, is at times uncertain and elusive,

[aln accused, though believing in or entertaining doubts respecting his innocence, might

reasonably conclude a jury would be convinced of his guilt and that he would fare betterin the

sentence by pleading guilty. . . .” As one state court observed nearly a century ago,

“[rJeasons other than the fact that he is guilty may induce a defendant tosoplead, . . . [and]

[h]e must be permitted to judge for himself in this respect.”

(citations omitted). See also Tremblay v. Overholser, 199 F. Supp. 569 (D.D.C. 1961), holding that
forcing any defense on a defendant violates due process.

19. See, e.g., Tremblay v. Overholser, 199 F. Supp. 569, 570 (D.D.C. 1961).

20. See, e.g., People v. Sedeno, 10 Cal. 3d 703,717 n.7, 518 P.2d 913,922 1.7, 112 Cal. Rptr. 1, 10
n.7,(1974).

21. SeeNorth Carolinav. Alford, 400 U.S. 25,35 (1970).

22, See, e.g., Glasser v. United States, 315 U.S. 60, 71 (1942); Patton v. United States, 281 U.S.
276 (1930); Lollar v. United States, 376 F.2d 243 (D.C. Cir. 1967).

23. See, e.g., Barba-Reyes v. United States, 387 F.2d 91, 93 (9th Cir. 1967); Gitelson & Gitelson,
A Trial Judge's Credo Must Include His Affirmative Duty to be an Instrumentality of Justice, 7 SANTA
CLARA LAWw. 7(1966-67) [hereinafter referred toas A Trial Judge’s Credo].
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and of determining questions of law.”* In a criminal trial, this means that

the judge must act with “solicitude for the essential rights of the accused.”®
In protecting these rights, it is generally conceded that he is not limited to
an administrative role of keeping order in the courtroom and keeping the
trial moving, but that he has broad and far-reaching discretion. For
example, he may give jury instructions on issues of law relevant to the case,
even though they are not requested by either party.”® He may appoint
expert witnesses for the court, when necessary to shed light on the truth of
a matter.”” He may question witnesses to elucidate a point that is unclear to
himself or to the jury or to eliminate a misunderstanding.”® And he may, on
his own motion, strike inadmissable evidence to avoid a miscarriage of
justice.”” A trial judge oversteps his bounds, however, when he advocates
the cause of either side, intrudes into the lawyer-client relationship,
prejudices a case by overintervention, or abrogates the adversary system
by trying the case for the attorneys.”® Obviously, he also must take care not
to tread on the constitutional rights of a party. In the following analysis,
therefore, to determine whether a judge functions appropriately when he
imposes the insanity defense on a defendant it will be necessary to examine
whether rights of the defendant are abridged and whether the cause of
justice is truly served by judicial intervention regarding the insanity
defense.

There are several reasons why a trial judge may consider it “just” or
even necessary to advance the defense of insanity, even though the
defendant objects and even though decisions on defense, trial strategy and
plea are at the heart of those that should be left to the defendant. First, a
feeling may persist that even though a defendant is not incompetent to
stand trial or to plead guilty according to strict legal definitions, he
nevertheless is somehow not truly competent to function in his own best

24. Quercia v. United States, 289 U.S. 466, 469 (1933). The ABA Standards on the proper
function of the trial judge permit some intervention by the judge into the conduct of the case. They
state, in part:

The Trial Judge has the responsibility for safeguarding both the rights of the accused and the

interests of the public in the administration of criminal justice. The adversary nature of the

proceedings does not relieve the trial judge of the obligation of raising on his own initiative, at
allappropriate times and in an appropriate manner, matters which may significantly promote

ajustdetermination of the trial. . . .

ABA PRrOJECT ON MINIMAL STANDARDS FOR CRIMINAL JUSTICE; STANDARDS RELATING TO THE
FuNCTION OF THE TRIAL JUDGE § 1.1 (Tent. draft 1972). [Hereinafter referred to as ABA STANDARDS].
But the commentary to this standard warns; “The Judge should be aware that there may be greater risk
of prejudice from over-intervention than from under-intervention.” Id. at 27. It may be thatinthearea
of the insanity defense the caution expressed in the commentary should always be exercised.

25. Glasser v. United States, 315 U.S. 60, 71 (1942). See also Patton v. United States, 281 U.S.
276 (1930); Lollar v. United States, 376 F.2d 243,245 (D.C. Cir. 1967).

26. See, e.g., Peoplev. Sedeno, 10 Cal. 3d 703,716,518 P.2d 913,921, 112 Cal. Rptr. 1,9,(1974).

27. See,e.g., A Trial Judge’s Credo, supranote 23, at 10.

28. See, e.g., Barba-Reyes v. United States, 387 F.2d 91 (9th Cir. 1967); ABA STANDARDS, supra
note 24, Commentaryto § 1.1(a) at 26.

29. See A Trial Judge’s Credo, supranote 23, at 14.

30. See, e.g., United States v. Marzano, 149 F.2d 923 (2d Cir. 1945); ABA STANDARDS, supra
note 24, at 26-27,71.
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interests or to make appropriate decisions if he is mentally ill or has been
mentally ill recently. Thus, the mere hint or presence of mental illness is
likely to set a defendant apart as a special species. Second, a trial judge may
believe that an insanity acquittal is the only way or the best way to obtain
treatment for the defendant, either in his own interest or in the interest of
society.”! Third, the court may believe that hospitalization for mental
illness after an insanity acquittal is the only way to incapacitate the
defendant,” especially when the crime is minor and the defendant would
not be imprisoned for a long time if convicted. Fourth, the court may
believe that justice is better served if a mentally ill person is not convicted
for a crime for which he is not responsible.* Fifth, in those cases in which
the defendant wishes to plead guilty, trial courts may rely on the fact that
they are not bound to accept guilty pleas to support imposition of an
insanity defense.

This Article will examine whether any of these justifications are in fact
valid. Initially, however, it is necessary to return to the concept of
incompetency to put to rest any suggestion that mentally ill persons are
necessarily a distinct class, not competent to make decisions in their own
best interests. Even if the defendant is mentally ill at the time of trial, he
may well be fully able to function to preserve his own interests. This
concept has long been part of the common law, formulated as the
“presumption of competency.”*

It has also long been legal axiom that even if incompetent in one
specific area, a person may be competent in all others. Thus, persons may
be incompetent to make decisions concerning their property, but not
incompetent to decide matters concerning their persons. They may be
incompetent to make a will,” or to refuse medical treatment,’® for
example, but be competent for all other purposes. A criminal defendant
may be competent to stand trial, but incompetent to represent himself*’ or
to plead guilty.”® Even if a person is so mentally ill as to require

31. See Krash, The Durham Rule and Judicial Administration of the Insanity Defense in the
District of Columbia, 70 YALEL.J. 905, 938-39 (1961).

32.  See Whalem v. United States, 346 F.2d 812, 818 (D.C. Cir. 1965), cert. denied, 382 U.S. 862
(1965); State v. Fernald, 248 A 2d 754, 761 (Me. 1968); State v. Smith, 88 Wash. 2d 639, 644, 564 P.2d
1154, 1156-57(1977).

33. See,e.g., Williamsv. United States, 250 F.2d 19, 26 (D.C. Cir. 1957).

34. See, e.g., Inre Davis, 14 N.J. 166, 101 A.2d 521 (1953); Silten & Tullis, Mental Competency
in Criminal Proceedings, 28 HASTINGS L.J. 1053, 1054 (1977). At least one federal court has held that
an irrebuttable presumption of incompetency violates due process, McAuliffe v. Carlson, 377 F. Supp.
896,905 (D. Conn. 1974).

35. See Morgan v. Ivey, 222 Ga. 850, 152 5.E.2d 833 (1967); Hamill v. Brashear, 513 S.W.2d 602
(Tex. Civ. App. 1974); Cornia v. Cornia, 546 P.2d 890 (Utah 1976); In re O’Loughlin’s Estate, 50 Wis.
2d 143, 183 N.W.2d 133 (1971).

36. See, e.g., Inre Quackenbush, 156 N.J. Super. 282, 383 A.2d 785 (Morris Cty. Ct. 1978).

37. Westbrook v. Arizona, 384 U.S. 150 (1966).

38. United States v. Masthers, 539 F.2d 721 (D.C. Cir. 1976); Sieling v. Eyman, 478 F.2d 211
(9th Cir. 1973); In re Williams, 165 F. Supp. 879, 881 (D.D.C. 1958), modified on other grounds, 259
F.2d 175 (D.C. Cir. 1958), cert. denied, 379 U.S. 982 (1965); Note, Competence to Plead and the
Retarded Defendant: United States v. Masthers, 9 ConN. L. Rev. 176 (1976).
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hospitalization, he may be capable of making autonomous decisions for
himself.** Hospitalized mentally ill patients may retain their civil rights,
such as the right to vote;"® and they may be competent to refuse
psychotropic medication,” shock treatment,” or medical procedures.”
The concept of specific incompetency is based on the growing recognition
of the abilities and autonomy of mentally ill persons and the growing
realization that mentally ill persons should not be denigrated by not
according respect to their clear, deeply felt desires. To the extent,
therefore, that a court is motivated to impose an insanity defense on an
unwilling defendant because the judge perceives him to be necessarily less
autonomous or less able to protect his own interests, that reasoning is
supported by neither legal nor psychiatric authority.

B. TheWhalem Rulein the District of Columbia

Case law concerning the rights of a defendant who refuses to rely on
an insanity defense that might be available to him is most fully developed
in the District of Columbia, and remains largely undeveloped elsewhere.
Therefore, this discussion begins with four District of Columbia cases, one
of which reached the United States Supreme Court. The first three of these
decisions were by the United States Court of Appeals for the District of
Columbia, while the fourth and most recent case was decided by the Court
of Appeals for the District of Columbia.

In 1961, the United States Circuit Court of Appeals for the District of
Columbia decided Overholser v. Lynch.* The defendant, Lynch, had been
charged with negotiating two bad checks of fifty dollars each. Believing his
competency to stand trial to be questionable, the trial court sent him for a
mental examination at St. Elizabeths Hospital. When he was returned to
court for trial as competent, the hospital’s report alerted the judge that the
defendant probably was not responsible for his crime, since his propensity
to spend more money than he had was a product of his manic depressive
illness. The court therefore refused to allow Lynch to withdraw his not

39. Many states provide by statute that hospitalization raises no presumption of incompetence,
e.g., CaL. WELF. & INsT. CopE § 5331 (West Supp. 1972); Hawau Rev. STAT. § 334-57 (1976); N.J.
STAT. ANN. § 30:4-24.2(c) (1964). See also Inre Boyd, 403 A.2d 744,747 n.5 (D.C. Ct. App. 1979); cases
cited in notes 40-43 infra.

40. Seg, e.g., Carroll v. Cobb, 139 N.J. Super. 439, 354 A.2d 355 (App. Div. 1976); N.J. STAT.
ANN. § 30:4-24.2a (1975).

41. E.g., Scott v. Plante, 532 F.2d 939, 946 (3d Cir. 1976); Rennie v. Klein, 462 F. Supp. 1131
(D.N.J. 1978), supplemented, 416 F. Supp. 1294, 481 F. Supp. 552 (D.N.J. 1979). See Brooks, The
Right to Refuse Treatment,4 ADMINISTRATION IN MENTAL H. 90 (1977).

42. See, e.g., New York City Health & Hosp. Corp. v. Stein, 70 Misc. 2d 944, 335 N.Y.S.2d 461
(Sup. Ct., N.Y. Cty. 1972); N.J. STAT. ANN. § 30:4-24.2d(2). See Knecht v. Gillman, 488 F.2d 1136 (8th
Cir. 1973).

43. See generally Annot., Power of Courts or other public agencies, in the absence of statutory
authority to order compulsory medical care for adult,9 A.L.R.3d 1391 (1966).

44. 369 U.S. 705 (1962). For the detailed and interesting “back stage” story of the Lynch case by
the lawyer who represented Lynch, see Arens, Due Process and the Rights of the Mentally Ill: The
Strange Case of Frederick Lynch, 13 CATHOLIC U.L. REV. 3 (1964) [hereinafter referred to as Arens].
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guilty plea and plead guilty. Over objection of the defendant’s counsel,
who made it clear to the court that neither he nor his client wished to rely
upon the insanity defense, the court heard psychiatric testimony, acquitted
Lynch on insanity grounds, and automatically committed him, under a
District of Columbia statute, to St. Elizabeths.

Ruling on Lynch’s subsequent petition for habeas corpus, the trial
court held that the commitment was invalid. However, the United States
Circuit Court of Appeals reversed, in a six to three decision, holding thata
trial judge has discretion in refusing to allow a “not guilty” plea to be
withdrawn and that in this case the court did not abuse that discretion.*
Furthermore,