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Abstract 
The principal questions addressed in this portfolio of eleven publications 

concern the reforms to French justice at the end of the twentieth and beginning 

of the twenty-first centuries. The portfolio is accompanied by a supporting 

statement explaining the genesis and chronology of the portfolio, its originality 

 

The thesis questions whether the reforms protect the rights of the defence 

adequately. It considers how the French state views its responsibility to key 

figures in criminal justice, be they suspected and convicted criminals, the 

victims of offences or the professionals who are prosecuting the offences. It 

reflects upon the role of the examining magistrate, the delicate relationship 

between justice, politics and the media, breaches of confidentiality and the 

catastrophic conditions in which suspects and prisoners are detained in French 

prisons. It then extends its scope to a case study of the prosecution of violent 

crimes before the International Criminal Tribunal for Rwanda, and discovers 

significant flaws in procedures even at international levels. In concluding, it asks 

whether, given the challenges facing the French criminal justice system, French 

courts are adequately equipped to assure justice when suspects charged with 

the most serious international crimes appear before them under the principle of 

universal jurisdiction.  
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The research, carried out over a number of years, relies predominantly on an 

analysis of French-language sources and represents a unique contribution to 

the understanding and knowledge of French justice for an English-speaking 

public at the turn of the twenty-first century.  
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Rights, responsibilities and reform: a study of French justice (1990-2016) 
 

1. Introduction 

Professor Sally Brown, Emerita professor at what is now Leeds Beckett 

University, where she was Pro-Vice-Chancellor for Assessment, Learning and 

carefully-worked PhD by published work. 1   In a traditional PhD conceived 

prospectively, identifying the golden thread is not problematic. It forms the spine 

of the research plan, out of which everything else springs. In a PhD by 

published work, the golden thread tends to be less conspicuous: research 

projects and publications grow organically, one flowing out of another, but they 

are nonetheless related by a common theme waiting to be articulated.  

The golden thread of this submission is the theme of rights, responsibilities and 

reform in French justice at the end of the twentieth and opening of the twenty-

first centuries, and this has become the title of this thesis. The submission 

consists of eleven papers published between 1994 and 2016, eight of which 

were peer-reviewed by anonymous reviewers and published in academic 

journals. Five of these journals were legal studies journals2 and three were 

                                                           
 

1 S. Smith, PhD by published work: a practical guide for success (Palgrave Research Skills, 
Palgrave 2015) 4. 
2 H. L. Trouille, 'A look at French criminal procedure' (1994) The Criminal Law Review 735; H. L. 
Trouille, 'Holiday camp or boot camp? Where does France stand in the prison reform debate?' 
(2000) 13 The Justice Professional 391; H. L. Trouille, 'Private life and public image: French 
privacy legislation' (2000) 49 International and Comparative Law Quarterly 199; H. L. Trouille, 
'How far has the International Criminal Tribunal for Rwanda really come since Akayesu in the 
prosecution and investigation of sexual offences committed against women? An analysis of 
Ndindiliyimana et al' (2013) 13 International Criminal Law Review 747; H. L. Trouille, 'France, 
universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial' (2016) 14 Journal of 
International Criminal Justice 195. 
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French studies journals3. The remaining three papers are chapters in books, 

one of which is a French studies work, a collection of conference proceedings 

refereed by editors Maggie Allison and Owen Heathcote,4 one a volume of 

selected conference proceedings on crime narratives refereed by Emer 

5 and one a legal studies volume edited by the 

author and her research partner for that project, Pascale Feuillée-Kendall.6  

The subject matter of the publications falls naturally into four parts, which reflect 

 and her particular areas of interest at the 

times the contributions were written. Part One lays the foundation for the 

submission, with a critique of French criminal procedure in the 1990s and of the 

controversial role of the  (examining magistrate). The juge 

 was frequently analysed by the press at the time, as 

successive governments attempted to balance the restricted rights of the 

defence against issues of security and the rights of the victim. Indeed, the juges 

 themselves were hostile to any limitation of their powers or threat 

to their existence. Part Two focusses on the interface between justice and the 

media and expands on references made in Part One to the use of the media by 

 to comment on and thus advance their investigations, or 

                                                           
 

3 H. L. Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?' (1994) 
2 Modern and Contemporary France 11; H. L. Trouille, 'Media, politics and justice: spotlight on 
Thierry Jean-Pierre' (1999) 13 Contemporary French Civilization 81; H.L. Trouille and P. 
Feuillée-Kendall, 'French prisons: une humiliation pour la République?' (2004) 12 Modern and 
Contemporary France 159. 
4 H. L. Trouille, 'Secrecy, privacy and human rights in the Fifth Republic' in M. E.  Allison and O. 
N.  Heathcote (eds), Forty years of the Fifth French Republic: actions, dialogues and discourses 
(Peter Lang 1999). 
5 
(eds), Crime Scenes: Detective Narratives in European Culture since 1945 (Rodopi 2000). 
6 H. L. Trouille, 'Conclusion: from the twentieth century into the twenty-first: should we still fear 
the 'juge' in the new legal framework?' in P. Feuillée-Kendall and H. L. Trouille (eds), Justice on 
trial: the French 'juge' in question (Peter Lang 2004). 
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ensure that an investigation into a political scandal takes place.7 This practice 

was carried out by  - according to Honoré de Balzac writing in 

1838, the most powerful men in France8  despite the confidentiality of the 

investigation process and the presumption of 

innocence of the suspect.9 Part Two then extends this study to consider the 

implications  in both civil and criminal law  of breaching the rights to privacy of 

the individual in general. Part Three centres on prison reform and the appalling 

state of French prisons in the early twenty-first century, a theme raised in Part 

One, where the impact of the unchecked use of pre-trial detention by juges 

 was highlighted. This frequent use of pre-trial detention led to a 

significant number of suspects held on remand in French prisons, resulting in 

serious overcrowding and ensuing physical and mental health trauma for 

detainees who are, of course, innocent until proven guilty.10 Part Three looks at 

the responses to the overcrowding: a massive prison-building campaign 

launched by the Right,11 but also reforms aimed at keeping suspects out of 

                                                           
 

7Juge Thierry Jean- parti 
 election campaign was evoked in Part 1. He openly used the media to draw 

attention to the illegal practices of those in positions of power and to ensure that investigations 
into their malpractices should not be closed prematurely: see L. Greilsamer and D. 
Schneiderman, Les juges parlent (Fayard 1992) cited in Trouille, 'The juge d'instruction: a figure 
under threat or supremely untouchable?' 16-17; and Trouille, 'Media, politics and justice: 
spotlight on Thierry Jean-Pierre'.  
8 H.  de Balzac, Splendeur et misères de courtisanes: édition augmentée (Arvensa 2014) 324. 
9 For example, several years before the final verdict was reached,  Jean-Michel 
Lambert published a book  Le Petit Juge (Albin Michel 1987) in which he recounted the effects 
that the Affaire Grégory had had on his life (Trouille, 'A look at French criminal procedure' 740).     
10  42.8% of the French prison population were on remand in 1988, Trouille, 'The juge 
d'instruction: a figure under threat or supremely untouchable?' 13. 
11  Dominique Perben was ministre de la justice (justice minister) under the leadership of 
Jacques Chirac and Jean-Pierre Raffarin (all members of the newly-formed centre right party, 
Union pour un mouvement populaire) from 2002 to 2005. His programme pénitentiaire (prison 

programme) was put in place by the Loi no 2002-1138 du 9 septembre 2002 orientation et 
programmation pour la justice, Journal officiel, no 211, 10 septembre 2002 (Loi Perben I). 
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prison favoured by the Left, 12  diverging responses favoured by different 

governments according to their political leanings.13 In Part Four, there is a 

comparative element to the portfolio, when the author looks outside France at 

the work of an international tribunal in the prosecution of the most serious 

crimes, finding and examining flaws in criminal procedures even at this level.14 

Part Four considers whether French criminal justice, under the principle of 

universal jurisdiction and thanks to recent reforms to the Code pénal (Criminal 

code) and the Code de procédure pénale (Code of criminal procedure), can 

offer a viable alternative to international tribunals or the national courts of the 

state where the atrocities were committed when holding perpetrators of the 

most serious international crimes to account.15  

 

  

                                                           
 

12 Loi no 2000-516 du 15 juin 2000 renforçant la protection de la  et les 
droits des victimes, Journal officiel, no 138, 16 juin 2000 (Loi Guigou). The Loi Guigou 
reinforced the rights of the defence and was elaborated by Elisabeth Guigou. Currently Parti 
socialiste (PS; Socialist Party) MP for Seine Saint-Denis, Guigou was ministre de la justice from 
1997 to 2002, under Jacques Chirac and PS leader Lionel Jospin. 
13 See Section 2.1: Background, chronology and evolution of the individual publications and 
Trouille, 'Conclusion: from the twentieth century into the twenty-first: should we still fear the 
'juge' in the new legal framework?' 262. 
14  Trouille, 'How far has the International Criminal Tribunal for Rwanda really come since 
Akayesu in the prosecution and investigation of sexual offences committed against women? An 
analysis of Ndindiliyimana et al'. 
15 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial'. 
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2. Context  

2.1 Background, chronology and evolution of the individual publications 

The author initially took the decision not to register for a PhD by the traditional 

route at the start of her academic career due to encouragement from her 

institution to focus on publishing research outputs and to form part of a realistic 

Research Assessment Exercise (RAE) submission.16 In addition, adapting to a 

new academic post and raising a young family meant that combining academic 

research, publication of findings and obtaining a postgraduate qualification 

would have been immensely challenging. Furthermore, it was not considered of 

such importance to hold a PhD when the author began her academic career as 

it is now. Many research-active colleagues did not possess a doctorate.  

The stimulus for the portfolio of work was an MA in Twentieth Century French 

Studies completed at the University of Nottingham between 1989-91. A nascent 

interest in the law had previously given way to a passion for modern languages, 

the author choosing to study French and German at the University of 

Manchester, and thereafter to pursue an academic career, which began as a 

lecturer in French at the University of Wolverhampton in the late 1980s. The MA 

included a taught session on aspects of the French legal system, and a decision 

was formed to write a dissertation on the evolution of the role of the juge 

 in French society since its creation in the Napoleonic era. Although 

there were a certain number of well-known works on French law, such as 

n Scottish and French criminal 

                                                           
 

16 
time she was employed in private legal practice. 
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procedure,17 Kahn-Freund and Source book on French law18 and 

introduction to French law,19 these were often dated or 

general in nature, and in 1989, there was very little up-to-date English-language 

material available which focussed on contemporary issues in French criminal 

procedure. Guide to the French criminal justice 

system20 was a very informative, practical handbook for Britons unfortunate 

enough to find themselves in trouble with the law in France, but its aim was not 

to focus on socio-legal analysis of or reflection on French criminal procedure. 

Other works were historical treatments of the subject,21 comparative Anglo-

French approaches 22  or examinations of English procedures for a French 

language public, .23  Jackie Hodgson also 

adopted a comparative approach in the early nineties,24 only later carrying out 

an empirical study of the work of the French prosecutor. This was published in 

English in 2001,25 unique work on 

                                                           
 

17 A.V. Sheehan, Criminal procedure in Scotland and France (HMSO 1975). 
18 O. Kahn-Freund and B. Rudden, Source book on French law (OUP 1979). 
19 F.H. Lawson and others, Amos and Walton's introduction to French law (2nd edn, OUP 
1967). 
20 R. Vogler, A guide to the French criminal justice system (Prisoners Abroad 1989). 
21 R Lévy, 'Police and the judiciary in France since the nineteenth century' (1993) 33 British 
Journal of Criminology 167; R. David, English law and French law (Stevens and sons 1980). 
22 M. Delmas-Marty and J. Spencer, European criminal procedures (2002), the English version 
of J. Spencer, 'Le système anglais' in M. Delmas-Marty (ed), Procédures pénales d'Europe 
(Thémis 1995). 
23 For example, J. Spencer, 'French and English criminal procedure: a brief comparison' in B. 
Markesinis (ed), The gradual convergence: foreign ideas, foreign influences and English law on 
the eve of the 21st century (Clarendon 1994). 
24 J. Hodgson and G. Rich, 'L'avocat et la garde à  vue : expérience anglaise et réflexions sur la 
situation actuelle en France' (1995) 2 Revue de science criminelle et de droit pénal comparé 
319. 
25 J. Hodgson, 'The police, the prosecutor and the juge d'instruction: judicial supervision in 
France, theory and practice' (2001) 41 British Journal of Criminology 342. 
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French Legal Cultures was published, in which he analyses the French legal 

system from a cultural perspective.26  

The vast majority of sources referred to for the MA dissertation research were 

French, whether these were books, journal articles or contemporary journalistic 

sources. Quality journalism, such as that found regularly in Le Monde, proved 

an invaluable source for factual developments in the law, which were reported 

in detail, and commentary on these. The early research led to further research 

focussed on contemporary developments in French criminal justice. This 

culminated in the publication of two articles dealing specifically with the impact 

on French society of reforms to French criminal procedure and the role of the 

juge  in the late twentieth century.27 These were of interest to the 

Franco- ff 

Sheehan, Sir Tom Legg 28  and Joëlle Godard of the FBLS, and to the 

organisation in 2000 of a conference on the  and publication of 

a co-edited volume of proceedings funded in part by the FBLS.29 A third short 

piece (not included in the portfolio), published in Modern and Contemporary 

France, summarised the most significant provisions in the 1994 reforms to the 

Code pénal. 30  The Nouveau code pénal, under construction since 1974, 

modernised and replaced the original 1810 Napoleonic Code pénal. It updated 

the terminology of the original Code, removed some anachronistic offences and 
                                                           
 

26 J. Bell, French legal cultures (Law in Context, Cambridge University Press 2001). 
27 Trouille, 'A look at French criminal procedure'; Trouille, 'The juge d'instruction: a figure under 
threat or supremely untouchable?' 
28   Permanent Secretary of the Lord Chancellor's Department and Clerk of the Crown in 
Chancery (1989 98), responsible for conducting the MPs' expenses audit in 2009. 
29 P. Feuillée-Kendall and H. L. Trouille (eds), Justice on Trial: the French juge in question 
(Peter Lang 2004). 
30  H. L. Trouille, 'Reforms to the Code pénal March 1st 1994' (1994) NS 2 Modern and 
Contemporary France 503. 
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their penalties,31 consolidated the numerous offences added over time to the 

original Code, and included new offences such as sexual harassment in the 

workplace,32 which would have been far from the minds of the original drafters 

of the Code and nineteenth century French society. These provisions included 

the introduction of a definition of genocide into French criminal law. This 

definition of genocide had been drafted following a series of trials of high profile 

Nazi war criminals, who had been charged with crimes against humanity, in part 

at least due to the fact that there was no definition of genocide in French law at 

the time.33 This piece became of particular relevance whilst researching the last 

publication submitted,34 which focusses on the trial of Pascal Simbikangwa, the 

first person to be tried in France under the doctrine of universal jurisdiction for 

crimes committed during the Rwandan genocide. 35  Simbikangwa was 

prosecuted under the 1994 Code pénal  definition of genocide.36  

Thanks to the interdisciplinary nature of the research, the findings interested 

both French studies and legal studies scholars, were published in journals in the 

two fields, and were cited in the research of academics working in a variety of 

                                                           
 

31 For example, vagabonds could still be imprisoned (article 271, Ancien code pénal), whereas 
corporations (personnes morales) were not criminally liable for offences they committed. 
32 Article 222-33, Nouveau code pénal. 
33 Klaus Barbie, the butcher of Lyon, in 1987, Paul Touvier, head of the Lyon milice (militia) and 
the first Frenchman to be convicted of crimes against humanity in 1994, and Maurice Papon, 
senior police official in Bordeaux, responsible for sending many Jews to their deaths in 
concentration camps, tried in 1998, but charged in 1992. See Trouille, 'France, universal 
jurisdiction and Rwandan génocidaires: the Simbikangwa trial'  211. 
34 Ibid. 
35  alias Pascal 
Simbikangwa) 14 March 2014 and 
Judgment No. 51/2016, Pascal Senyamuhara Safari (alias Pascal Simbikangwa) 3 December 
2016 . 
36 Article 211-1, Code pénal, created by loi no 92-683, which came into effect on 1 March 1994. 
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areas. 37  The author was approached by Professor Eric Cahm 38  as legal 

terminology adviser for his work on the Dreyfus Affair, and by criminal lawyer 

Michael McColgan, for advice on French criminal procedure.39  

In the course of the research, it became apparent that certain  

practising in the late twentieth century, despite the compulsory secret de 

 were actively seeking to use the media in their attempts to extend 

the reach of justice to political leaders, perceived as a historically privileged 

class, above the law. A full-length article was devoted to examining the career 

and practices of a young , Thierry Jean-Pierre, who used the 

media to further his investigations into affairs of political corruption, at the same 

time, potentially advancing his career.40 In fact, the rather enigmatic Thierry 

Jean-Pierre later left his career as a juge  with left-wing leanings to 

, 

Europe.   

The blurred boundaries of secrecy and privacy legislation prompted an interest 

in and a curiosity to comprehend the reasons for the frequent invasions of 

privacy of, for example, the Princess of Wales and the Duchess of York by 

French media, compared to the absolute secrecy surrounding President 

                                                           
 

37 See Appendix 3: Impact of publications forming portfolio of work: Selected citations and 
expressions of esteem. 
38 Professor of French at the Universities of Portsmouth and Tours and Editor of Modern and 
Contemporary France. 
39 See acknowledgments, E. Cahm, The Dreyfus Affair in French society and politics (Routledge 
1996) x; M.  McColgan and A. Attanasio, 'France: paving the way for arbitrary justice' 
( , March 1999) 48. See Section 4.1 Part One: 
Reforms to French criminal procedure in the 1990s  enhancing the rights of the defence. 
40 Trouille, 'Media, politics and justice: spotlight on Thierry Jean-Pierre'. See footnote 7. 
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François Mitterrand ,41 a secrecy preserved 

until two years before his death in 1996. Subsequent research led to two papers 

which examined the responses available in both civil and criminal law in France 

for violations of privacy and the practice of the  

him or herself to breach this secrecy in the interests of advancing the inquiry.42 

These publications proved of interest to legal practitioners such as current 

Supreme Court judge Lord Jonathan Mance and legal academics such as 

Professor Eva Steiner in their exploration of infringements of human rights, as 

well as to academics working in the spheres of political communication, who 

were focussing their research on political sex scandals in the news.43  Articles 

on secrecy and privacy were also increasingly of interest in the domain of 

French studies, as the discipline of French media studies grew rapidly, and 

some modern languages departments moved away from traditional literary-

based degrees to more contemporary programmes whose emphasis was on 

media and cinema. Secrecy, privacy and human rights 

 presented in 1998 at the annual conference of the 

Association for the Study of Modern and Contemporary France led to a 

publication of the same name. In the course of the conference, the author was 

approached by Dr Sheila Perry, then of Northumbria University and 

                                                           
 

41 Mitterrand had a daughter, Mazarine, with Anne Pingeot in 1974. Their relationship was only 
revealed in 1994, when Paris Match published photographs of Mitterrand with Mazarine. H. 
Schofield, 'Mitterrand seduces France again with letters to his lover' 
<http://www.bbc.co.uk/news/world-europe-37621875> accessed 6 January 2017. 
42 Trouille, 'Secrecy, privacy and human rights in the Fifth Republic'; Trouille, 'Private life and 
public image: French privacy legislation'. 
43  Lord Jonathan Mance, 'Human rights, privacy and the public interest - who draws the line 
and where?' (2009) 30 Liverpool Law Review 263 and E Steiner, 'The new president, his wife 
and the media: pushing away the limits of privacy law's protection in France' (2009) 13 
Electronic Journal of Comparative Law . See Appendix 3 Impact of publications forming portfolio 
of work: selected citations and expressions of esteem. 
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subsequently of the University of Nottingham, to offer a presentation on French 

privacy laws to her French media studies students. The interdisciplinary 

character of the research also enabled a conference paper on the use of French 

crime reality shows in the detection of crime to be published as a chapter of an 

edited volume on detective narratives in European literature produced by Emer 

.44 

The golden thread of this submission is the theme of rights, responsibilities and 

reform in French justice at the end of the twentieth and opening of the twenty-

first centuries, and research projects have largely taken their inspiration from 

significant current events in French justice, contemporaneous to the time of 

writing. In 2000, prison doctor Médecin-chef à la 

prison de la Santé45 took French society by storm with her diary-like exposition 

of the conditions in which prisoners in the Paris prison of La Santé were 

detained. The excessive use by  of pre-trial detention already 

alluded to in Part One and the inevitable crisis of overcrowding in French 

prisons led to a catalogue of ills. Vasseur detailed the appalling conditions of 

hygiene, the drug abuse, the dilapidated and inadequate buildings, the physical 

and sexual abuse, the humiliations at the hands of staff and fellow prisoners 

which were  The nation was deeply shocked. A 

series of parliamentary reports resulted, one of which was entitled Prisons: une 

humiliation pour la République, 46  and promises of reform were made. Part 

                                                           
 

44 Trouille, 'Modes of detection in the crime reality show'. 
45 V. Vasseur, Médecin-chef à la prison de la Santé (Le Cherche Midi 2000). 
46 J.-J. Hyest, Prisons: une humiliation pour la République (Rapport no. 449 au nom de la 

France, déposé au Sénat le 28 juin 2000). 
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Three of the portfolio therefore looks at the reactions of political leaders to the 

failures of the penal system and of prison reform. Even in the event of a justified 

incarceration, which might include periods of remand, the abject state of 

human rights not only by Vasseur, but also by legal professionals, society at 

large and by the political class, who felt pressure to pursue reforms. The 

 compounded any other human rights violations 

that suspects might already have encountered in the preparation of their 

defence.  

Part Three concludes with a contribution: tury into the 

twenty-first: should we still fear the juge 47 This 

publication forms the final chapter in an edited volume of proceedings from a 

conference organised in 2000 by the author and her research partner Pascale 

Feuillée-Kendall, with financial support from the FBLS and the Délégation 

Culturelle of the French Embassy. The piece examines the reforms brought in 

by the S   (law on the presumption of 

innocence) of 2000.48 This legislation reformed pre-trial detention by creating 

juges des libertés et de la détention (judges of freedom and detention) who 

would ultimately make decisions regarding pre-trial detention in place of juges 

. This move was held to enhance the rights of the defence, since 

previously the juges had often been accused of acting as both 

                                                                                                                                                                          
 

. 
47 Trouille, 'Conclusion: from the twentieth century into the twenty-first: should we still fear the 
'juge' in the new legal framework?' 
48 Loi no 2000-516 du 15 juin 2000 renforçant  la protection de la  et 
les droits des victimes, Journal officiel, no 138, 16 juin 2000 (Loi Guigou). 
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investigator and judge in their own inquiries. This was due to the authority they 

had to incarcerate the suspect, based purely on their intime conviction (inner 

conviction), with no obligation to give reasons. Consequently, it was hoped the 

law would also tackle prison overcrowding by reducing the number of remand 

prisoners detained. Additionally, it enabled France to comply more effectively 

with article 6 of the European Convention on Human Rights (ECHR), the right to 

a fair trial within a reasonable delay.49 The chapter explains how these rights 

were undermined almost immediately by the right-wing loi 

et de programmation pour la justice.50  Passed following a few 

seriously unpleasant crimes,51 the Loi Perben I aimed to reinforce the rights of 

the victim and combat juvenile crime  by lowering the age of criminal 

responsibility from thirteen to ten years, by extending the period of police 

detention from ten to twelve hours for minors aged between ten and thirteen 

and by a construction programme of Centres éducatifs fermés, in which juvenile 

delinquents between the ages of thirteen and eighteen would be detained and 

schooled.52 

These publications were interspersed with presentations at conferences on 

French criminal justice in the European framework, some of which were 

                                                           
 

49 European Convention on Human Rights, article 6 (1) In the determination of his civil rights 
and obligations or of any criminal charge against him, everyone is entitled to a fair and public 
hearing within a reasonable time by an independent and  
50 Law of orientation and programming for justice,  Loi no 2002-1138 du 9 septembre 2002 

Journal officiel, no 211, 10 septembre 2002 
(Loi Perben I). 
51 For example, the burned body of seventeen-year-old Sohane was found dumped next to the 
rubbish bins of a housing estate in Vitry-sur-Seine (Val-de-Marne) on 4 October 2002. She had 
apparently turned down the advances of a youth, who had doused her in petrol and threatened 
her with a cigarette lighter. 
52 See D. Durand, 'La loi Perben et la majorité pénale à 10 ans: quelles conséquences pour les 
jeunes et les éducateurs ?' (2007) 15 Éduquer [En ligne].  
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published in volumes of conference proceedings. These are not included in this 

portfolio.53 Although they could have formed another distinct chapter on France 

and the European judicial area, this would have broadened the focus of the 

PhD, and the decision was taken to leave them aside. 

The final part of the portfolio follows an interruption in t

French academic in 2004 in order to obtain formal qualifications and a solid 

theoretical foundation in the law. A period of intense study of the English law 

(Graduate Diploma in Law and Certificate in Legal Practice, 2004-06), 

admission to the roll as a solicitor (2009) and some years in private practice 

ensued. A return to academia followed completion of an LLM (2012), and 

associate lectureships and teaching fellowships in the Law Schools at the 

Universities of York and Bradford (2013-2014).  

Parallel to the acquisition of academic qualifications, and through her 

experience as a French interpreter in the criminal justice system since 2000, the 

author had developed a keen interest in the experiences of refugees and 

asylum seekers from francophone Africa, who often had traumatic accounts of 

violations of their human rights in their countries of origin. It was in part this 

interest which led the author to register for and complete her LLM in the work of 
                                                           
 

53 See Appendices 4 and 5: Conference papers: H. L. Trouille, 'The European judicial area:  
Europe pulling together or torn apart?' (Global (dis)connections, University of Bloomington 
Normal, Illinois, USA, April 2001); H. L. Trouille, 'France in the European judicial area: an 
examination of French support for European legislation on cross-border crime' (Bigger and 
better? The European Union, enlargement and reform; Fifth Biennial Conference of the 
European Community Studies Association, Canada, University of Toronto, Canada, June 2002); 
H. L. Trouille, 'Globalisation, Europeanisation and national policies: French criminal procedure 
examined' (Implications of a wider Europe: politics, institutions and diversity  The European 
Consortium for Political Research (ecpr) Standing Group on the European Union, Second Pan-
European Conference on EU Politics, Bologna Center, John Hopkins University, Bologna, Italy, 
June 2004); H. L. Trouille, Criminal law and criminal procedure and the challenge of 
Europeanisation: the French perspective (Bibliothèque Nationale du Québec/Bibliothèque 
Nationale du Canada 2004).  
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the International Criminal Tribunal for Rwanda (ICTR), elaborating on the theme 

of the prosecution of violent crime. The research led to a publication on the 

investigation and prosecution by the ICTR of sexual offences committed against 

women during the Rwandan genocide.54 The case study on the ICTR focussed 

once more on flaws in criminal procedures. It highlighted inadequacies in 

evidence-gathering by investigators and in the preparation of cases by the 

Office of the Prosecutor (OTP) in an international tribunal, and noted that, 

despite the considerable financial resources and international expertise 

available, an international tribunal is no more immune from criticism than 

national jurisdictions. This piece was followed by a final publication on the first 

prosecution in the French system under the doctrine of universal jurisdiction of a 

Rwandan genocide suspect arrested on French soil.55 Different potential fora for 

the trial were compared and the challenges faced by a French court and 

prosecution team when trying a defendant for a crime committed on a different 

continent were explored. These two articles form the final part of the 

submission, Part Four.56  

Inevitably, the target audience influenced the expression and approach used in 

the different outputs, the aim being either to make legal concepts accessible to 

French specialists who were non-lawyers or to make aspects of French 

language and society accessible to lawyers who were not necessarily 

                                                           
 

54  Trouille, 'How far has the International Criminal Tribunal for Rwanda really come since 
Akayesu in the prosecution and investigation of sexual offences committed against women? An 
analysis of Ndindiliyimana et al'. 
55 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial'. 
56  Part Four Statutory Reform and universal jurisdiction: do French courts offer a viable 
alternative to international tribunals in the prosecution of the most serious crimes? 
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linguists.57 

politics and justice: spotlight on Thierry Jean- 58  were written with a 

French-studies readership in mind. These readers were interested particularly in 

the impact that legal reforms would have on French society, and the 

publications make reference to journalistic sources such as Le Monde or Le 

Nouvel Observateur, to books written by French legal professionals, such as 

avocat Daniel Soulez-Larivière and  Renaud van Ruymbeke, 

or to prominent French academics such as Professor Mireille Delmas-Marty, in 

preference to citing statute.  Other papers were written for a readership of legal 

scholars with an interest in comparative legal studies, and this is particularly 

noticeable in the last two publications,59 written post-LLM. These differ in that 

the footnotes are far denser than those written for a public of non-lawyers, and 

they make more frequent reference to the actual text of the law. In these 

publications, no assumptions are made regarding the foreign language skills of 

the readers, and translations of French materials cited are provided in the 

footnote references. 

  

                                                           
 

57  On the didactic purpose of publication  to share knowledge gained and teach other 
researchers, see D. Green, 'Active citizens and effective states: definitions and interactions - a 
critical review', Oxford Brookes (2010) 6. 
58 Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?'; Trouille, 
'Media, politics and justice: spotlight on Thierry Jean-Pierre'. 
59  Trouille, 'How far has the International Criminal Tribunal for Rwanda really come since 
Akayesu in the prosecution and investigation of sexual offences committed against women? An 
analysis of Ndindiliyimana et al' and Trouille, 'France, universal jurisdiction and Rwandan 
génocidaires: the Simbikangwa trial'. 
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2.2 The design of the context statement: the PhD by published work 

The PhD by published work represents an opportunity for those already actively 

carrying out good quality doctoral or postdoctoral standard research to gain 

recognition for their contribution to knowledge by highlighting the golden thread 

or theme which links their research outputs after they have been produced, as 

opposed to establishing this in advance. 60  However, guidance on how to 

complete a PhD via this route of accreditation of prior and experiential learning 

is quite scarce and enigmatic. A scan of the websites of a number of 

universities offering this qualification has revealed that the expectations and 

rules for the qualification are frequently couched in vague terms even by 

institutions themselves. They focus more on entry requirements than on 

outlining the composition of the final submission. 61  An early step in the 

submission process was to locate academic literature which might offer 

assistance in designing the context statement, in terms of both its content and 

structure. Via a search of the University of Bradford library catalogue and a 

broader internet search, a small number of publications in academic journals 

and conference proceedings were identified, and even a short handbook by 
                                                           
 

60  D. Durling, Understanding the PhD by publication (Design Research Society/CUMULUS 
2013) 4. 
61 For example, some useful but outline information was found in regulations produced by the 
University of Manchester (Research Office Graduation Team, 'Guidance for the PhD by 
published work' 2014) <http://documents.manchester.ac.uk/display.aspx?DocID=7472> 
accessed 21 August 2016 21 August 2016), the University of Stirling (Research and Enterprise 
Office, 'Guidelines for PhD by publication' 2007) 
<https://www.stir.ac.uk/media/schools/naturalscience/bes/documents/forms/PhDbyPublicationG
uidelines.pdf> accessed 21 August 2016), University Research Degrees Committee, 'Guidelines 
for the award of PhD by prior publication/portfolio' 2015) 
<http://cdn.kingston.ac.uk/documents/research/documents/PhD-by-prior-publication-portfolio-
guidelines-2015.pdf> accessed 21 August 2016), and these appeared to be very similar to 
documents provided by a number of other university research offices. See also C. Cowton, 
'Looks good on paper' Times Higher Education (4 August 2011) 
<https://www.timeshighereducation.com/features/looks-good-on-paper/416988.article> 
accessed 21 August 2016. 
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Susan Smith, Head of Curriculum Development and Review at Leeds Beckett, 

devoted solely to the PhD by published work.62  

With regard to structure of the PhD by published work, the following insights 

were useful. David Durling 63  suggests adapting Chad 

model64 for the traditional PhD to give the following structure: 

Section One  Context statement (background) 
Section Two  Contribution to knowledge  
Section Three  Methodology 
Section Four  The published works (factors which led to the 

publications and reflections on the publications). 
 

In her book, Smith advocated her approach: retrospectively generating a series 

of research questions  65  which 

she wished to answer, around each one of which she could group all or some of 

her publications, and reflecting on these questions to structure her context 

statement.66 Callie Grant, in her PhD submission on teacher leadership in South 

African schools, adopted a five chapter approach to emphasise the notion of 

connectedness  in her work: a first chapter which clustered her articles 

according to research questions; a second chapter which examined the 

                                                           
 

62 Smith, PhD by published work: a practical guide for success. 
63 Durling, Understanding the PhD by publication 10. 
64  C. Perry, 'A structured approach for presenting theses' (1998) 6 Australasian Marketing 
Journal 63, 

is described in sections 2 to 5: the research problem and hypotheses arising from the body of 
knowledge developed during previous research (section 2); methods used in this research to 
collect data about the hypotheses (section 3); results of applying those methods in this research 
(section 4); and conclusions about the hypotheses and research problem based on the results 
of section 4, including their place in the body of knowledge outlined previously in section 2 
(section 5). 
65 M. Denscombe, Ground rules for social research: guidelines for good practice (2nd edition 
edn, Open Univerity Press, McGraw-Hill 2010) 15. 
66 Smith, PhD by published work: a practical guide for success 97. 
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literature thread through the articles; a third chapter which outlined the 

theoretical framing; a fourth chapter which exposed the design of the PhD in 

terms of methodology; and a fifth chapter which resumed insights gathered as a 

result of the synthesis process.67 In the current submission, the author opted for 

a combination of these models in order to provide an effective treatment of the 

elements required by the University of Bradford for the PhD by published work. 

It was felt that the structure outlined below made it possible to demonstrate the 

genesis and chronology of the published works (Section Two), competence in 

independent work, understanding of appropriate techniques and ability to make 

critical use of source materials at the forefront of the academic discipline 

(Section Three), as well as originality of the research and the publications, the 

nature of their distinct contribution to knowledge in the field of French justice at 

the end of the twentieth and beginning of the twenty-first centuries, and 

independent judgment through the analysis carried out (Section Four). 68   It 

concludes with a look ahead to possible research projects which may emerge 

from the current work (Section Five). 

                                                           
 

67 C. Grant, 'Diversifying and transforming the doctoral studies terrain: a student's experience of 
a thesis by publication' (2011) 18 Alternation 245, 251. 
68  4.1  onology of the published 

work in relation to relevant aspects of their curriculum vitae.  Candidates for the 
degree of PhD should highlight the originality of their work and the nature of the 
distinct contribution to the knowledge of the subject made by th  

7.1 
independent and original work or experimentation, of their understanding of the 
appropriate techniques and of their ability to make critical use of published work 
and source materials much of which is at, or informed by, the forefront of their 
academic discipline, field of study or area of professional practice. In addition, 
candidates for the degree of Doctor of Philosophy by published work are 
required to satisfy the Examiners that the published work contains original work 
of merit and forms a distinct contribution to the knowledge of the subject. They 
should also show evidence of the discovery of new facts or the exercise of 

 
University of Bradford, Regulation for the degree of Doctor of Philosophy or Master of 
Philosophy by published work, (2015) 3, 4. 



20 
 

The structure adopted was the following: 

Section One  A brief introduction to the PhD submission and outline of the 
themes covered. 

 
Section Two  

the chronology and context of the individual publications, as 
required by the University s includes a 
discussion of the structure of the PhD by published work and 
introduces and explains the layout of the submission. 

 
Section Three  An explanation of the methodology used in the publications. 

Methodologies tend not to be exposed as explicitly in short, 
individual publications as they would be in a traditional PhD. 
The methodology used in the writing of the context statement 
of the PhD by published work itself is also discussed, 
including the use of research questions underlying the 
individual elements in the portfolio of publications and the 
design of the research questions for the PhD itself. The 
purpose of this section is to demonstrate an understanding of 
appropriate techniques for carrying out the research and an 
ability to make critical use of other published work and 
source materials while carrying out the research, as required 
by the Regulations. 

 
Section Four  Reflections on the publications in the four component parts of 

the portfolio of work, Part One to Part Four, demonstrating 
the intermeshing of the research questions, the originality of 
the work, the contribution to knowledge made by the 
individual publications, and independent judgment in the 
design of the research questions and manipulation of the 
subject matter studied. 

 
Section Five Conclusion: reflections on the limitations of the research to 

date and ideas for future research. This shorter section looks 
back critically on the research produced and forward to future 
possible projects. 

 

This structure also provides evidence that the criteria specified in the Quality 

 descriptor, 

level 8, for any doctoral degree, have been satisfied: the creation and 
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interpretation of new knowledge through original research satisfying peer 

review, extending the forefront of knowledge and meriting publication (Section 

Four69); a systematic acquisition and understanding of a substantial body of 

knowledge which is at the forefront of an academic discipline (the portfolio of 

publications themselves);  the ability to conceptualise, design and implement a 

project for the generation of new knowledge (Sections Two and Five70); a 

detailed understanding of applicable techniques for research and advanced 

academic enquiry (Section Three71).72 

                                                           
 

69 Section Four The published works: originality and contribution to knowledge. 
70 Section Two Context and Section Five Conclusion: limitations and ideas for future research. 
71 Section Three Methodology. 
72 Quality Assurance Agency, UK quality code for higher education: the frameworks for higher 
education qualifications of UK degree-awarding bodies - Part A (2014), 30, 
<http://www.qaa.ac.uk/en/Publications/Documents/qualifications-frameworks.pdf.> accessed 22 
August 2016:  

 
 the creation and interpretation of new knowledge, through original research or other 

advanced scholarship, of a quality to satisfy peer review, extend the forefront of the 
discipline, and merit publication  

 a systematic acquisition and understanding of a substantial body of knowledge which is at 
the forefront of an academic discipline or area of professional practice 

 the general ability to conceptualise, design and implement a project for the generation of 
new knowledge, applications or understanding at the forefront of the discipline, and to adjust 
the project design in the light of unforeseen problems 

 a detailed understanding of applicable techniques for research and advanced academic 
enquiry. 

Typically, holders of the qualification will be able to:  
 make informed judgements on complex issues in specialist fields, often in the absence of 

complete data, and be able to communicate their ideas and conclusions clearly and 
effectively to specialist and non-specialist audiences  

 continue to undertake pure and/or applied research and development at an advanced level, 
contributing substantially to the development of new techniques, ideas or approaches.  

And holders will have: 
 the qualities and transferable skills necessary for employment requiring the exercise of 

personal responsibility and largely autonomous initiative in complex and unpredictable 
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3. Methodology of research 

3.1 The initial publications 

As stated in the previous section, it is a requirement of doctoral research to 

show originality of work, contribution to knowledge and application of 

independent critical thought. As in the case of a PhD by the traditional route, a 

PhD by published work must make a contribution to knowledge 

73 .74 

Both of these aims were undertaken in the research leading to the pieces in the 

portfolio, which identified a dearth of analytical English-language debate on 

contemporary issues in French justice, specifically in reforms in French justice 

between 1990 and 2016 (see Section 2.1).  

This was of particular interest in England and Wales in the 1980s to 1990s, 

when inspiration for reform was being sought by looking to other jurisdictions, 

after a string of miscarriages of justice: the convictions of The Birmingham Six 

and The Guildford Four, for example, were quashed in 1991 and 1989 

respectively because evidence had been fabricated and suppressed by the 

police.75 Significant reforms took place in England and Wales to strengthen the 

rights of the defence: the 1984 Police and Criminal Evidence Act, and the 

creation of the Crown Prosecution Service in 1986. The 1991 Report of the 

                                                           
 

73 Smith, PhD by published work: a practical guide for success 106. 
74 J. Wagner, 'Ignorance in educational research: how not knowing shapes new knowledge' in P. 
Thomson and M. Walker (eds), The Routledge doctoral student's companion (Routledge 2010) 
27, 34-35. 
75 See Trouille, 'A look at French criminal procedure' 735, for reference to miscarriages of justice 
in England and Wales in the 1980s-90s. 
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Royal Commission on Criminal Justice,76 set up to review the criminal justice 

process in England and Wales following the appeals in the above cases, 

considered other jurisdictions. It made reference to expert writings on their 

criminal procedures, specifically citing the French report La mise en état des 

affaires pénales of the Commission justice pénale et d  77 

chaired by Professor Mireille Delmas-Marty. Following this Report, The Criminal 

Appeal Act 1995 established the Criminal Cases Review Commission in 1997, a 

statutory body set up to investigate alleged miscarriages of 

justice in England, Wales and Northern Ireland. 

3.1.1 Research questions in the initial publications  

In a PhD by the traditional route, research questions are established at the 

outset of the project and a methodology designed in accordance with the 

aims of the research. In a PhD by published work, this same process takes 

place for each individual publication, and the research question may be 

stated in the abstract or the introduction of the publication or perhaps even 

formulated less explicitly due to word count limitations. In the portfolio of 

work submitted, the approach to each individual publication was largely very 

similar: an area of research was identified as a response to curiosity on the 

part of the author regarding current events reported in the French news on 

the theme of contemporary issues in French criminal justice, and there was 

a desire to gain a deeper understanding of the issues reported, of their 

                                                           
 

76  Royal Commission on Criminal Justice, Report of the Royal Commission on Criminal Justice 
(HMSO 1991) 3, 4. 
77 Commission justice pénale et dr La mise en état des affaires pénales (La 
Documentation Française 1991). 
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causes and repercussions. According to Bryman, interest on the part of the 

researcher is potentially a good starting point for formulating research 

questions. 78  Research questions were devised to direct each individual 

publication, making these appropriate for the size of the project envisaged, 

and these individual research questions can be found in Appendix 2 

(Originality and nature of contribution to knowledge of the portfolio of work). 

For Bryman, research questions clear, researchable, linked and 

neither too broad nor too narrow; they should connect with established 

theory and show potential for new knowledg 79 These are considerations 

which the author sought to respect in formulating the research questions for 

the individual publications and also in framing the final submission.  

3.1.2 Literature reviews 

The literature reviews for each piece are not explicitly stated in the text of 

the individual publications either, but reviews of the available literature were 

nonetheless carried out as part of the research process in order to identify 

the sources available to Anglophone scholars, knowledge which 

the research aimed to fill, to assess the significance of this gap and to 

discover why it existed. In contrast, a PhD by the traditional route frequently 

requires the inclusion of a discrete review of the relevant literature and 

sources relating to the area of research as an appendix to the thesis, or 

                                                           
 

78 A Bryman, Social research methods (Fifth edn, OUP 2016) 78, 79. 
79  Ibid 83, cited in J. Pryor, 'Constructing research questions: focus, methodology and 
theorisation' in P Thomson and J. Wagner (eds), The Routledge doctoral student's companion 
(Routledge 2010) 165. 
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even the submission of a formal literature review as a part of the application 

process.  

Particularly in the early publications in the portfolio, constraints set by the 

academic journals in which they were published dictated that a submission 

should not normally exceed five thousand words,80 thus the publications are 

generally relatively short. Hence there was little room for discussion of 

literature or of methodologies used to conduct the research, and distinct 

literature reviews are absent.  

3.1.3 Choice of research topic 

French studies, which provided her with an awareness of what other French 

scholars might wish to know in order to enhance their teaching or further 

their research. Most French studies undergraduate degrees today will 

include French Society and Culture modules, which will cover contemporary 

issues in French politics, media and popular culture, and these are key 

areas where academic staff are also research active. Aspects of the law are 

very rarely mentioned and certainly not handled in any detail on 

undergraduate French degree courses, and yet touch many of the topics 

taught or which find themselves the focus of research projects. In French 

studies, a solid specialism in media studies has evolved, with academics 

carrying out research in areas such as the use of media during political 

                                                           
 

80 See Grant on the issue of journal requirements: Grant, 'Diversifying and transforming the 
doctoral studies terrain: a student's experience of a thesis by publication' 252. 
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campaigns, or the representation of women in the media, 81  and it was 

anticipated that publications on invasions of privacy and privacy legislation 

would be of interest to scholars carrying out research in these areas. 

Scholars conducting research in French politics would inevitably be 

interested in the conviction of Parti socialiste treasurer Henri Emmanuelli for 

his role in the illicit financing of the 1988 election campaign, which was 

revealed via the investigation of  Thierry Jean-Pierre into 

the Urba scandal.82 Furthermore, matters such as this and the uproar and 

political fallout follow 83 could not fail to come 

to the attention of French studies scholars working in the field of 

contemporary French studies, such was the coverage given to them in the 

French press. In addition, the editorial board of the primary British academic 

journal for those researching contemporary issues of French society, 

Modern and Contemporary France, considered the 1994 reforms to the 

Code pénal to be of sufficient interest to French studies academics to 

approach the author for a summary of the principal changes to the 

legislation for inclusion in its Spring volume in 1994.84 

  
                                                           
 

81 For example, see the works of Professor Pamela Moores, Aston University, Dr Sheila Perry, 
formerly of the University of Nottingham and Maggie Allison, formerly of the University of 
Bradford. 
82 J. Perrignon, 'Condamnation confirmée pour l'ex-trésorier du PS' Libération, (17 décembre 
1997) <http://www.liberation.fr/evenement/1997/12/17/condamnation-confirmee-pour-l-ex-
tresorier-du-ps-chirac-ultime-recours-pour-emmanuelli-seul-le-presi_222306> accessed 25 
August 2016. See also Trouille, 'The juge d'instruction: a figure under threat or supremely 
untouchable?' 18 and Trouille, 'Media, politics and justice: spotlight on Thierry Jean-Pierre' 84 
and following. 
83 See Trouille, 'Holiday camp or boot camp? Where does France stand in the prison reform 
debate?' and Trouille and Feuillée-Kendall, 'French prisons: une humiliation pour la 
République?' 
84  Trouille, 'Reforms to the Code pénal March 1st 1994'. See Section 2.1 Background, 
chronology and evolution of the individual publications for further details. 
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3.1.4 Sources 

Once the main theme of the early publications had been identified, largely 

as a result of research carried out for the French studies MA dissertation  

reforms to French criminal procedure and the role of the  

contemporary developments in the law and in social justice became the 

prime catalyst for future research projects. Journalistic sources85 were a 

starting point for research for the publications in the French studies 

journals.86 An initial informal scan of print sources revealed the principal 

issues of concern to the French public. This was followed by a more 

thorough analysis of the content reported. Print sources were used for the 

most part, with a preference for Le Monde, due to the high quality of its 

reporting. Its Société pages carry lengthy and detailed accounts of 

developments in the law and their impact on society, accompanied by 

sound critical analysis. Newspapers Le Monde and Libération, read by the 

French intellectuals, and weeklies Le Point and Le Nouvel Observateur tend 

to have a left-wing orientation and express a desire for reform, and these 

proved invaluable sources offering an incisive critique of the establishment, 

and a support for an enhancement of the rights of the defence. These 

sentiments, already articulated by a new generation of critical juges, were 

often overtly voiced in their reporting. For example, there was coverage of 

the juges rouges (red judges), a group of mainly young judges, members of 

                                                           
 

85 Especially Le Monde, but also . 
86 Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?';Trouille and 
Feuillée-Kendall, 'French prisons: une humiliation pour la République?'; Trouille, 'Media, politics 
and justice: spotlight on Thierry Jean-Pierre'; Trouille, 'Secrecy, privacy and human rights in the 
Fifth Republic'. 
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the left- le syndicat de la magistrature, who contrasted 

with the conservative, bourgeois judges typical to the profession at that 

time. They gained a reputation in the late 1970s for extending justice to 

high-ranking company directors who had previously appeared to be above 

the law.87 It is widely believed that Thierry Jean-Pierre modelled his early 

fight against corruption on the combat of the juges rouges. 

Although very sound, the reporting may not always have been purely 

objective, b far fewer writers than in the past overtly 

subscribe to the position that the principle of objectivity can be put into 

88 and this applies to the research carried out by journalists as 

much as to that carried out by academics. Relativist epistemological 

considerations tel

89  and while the author has endeavoured 

always to be as accurate as possible in her research, she accepts that she 

has particularly appreciated the tenor of the left-wing intellectual 

newspapers Le Monde and Libération. Bryman acknowledges also that it is 

difficult for research to be value free,90 and points to a tendency amongst 

those carrying our social research to be sympathetic to underdog groups, 91 

and the author admits a genuine sympathy with regard to the rights of the 

defendant and the prisoner, especially where infringement of these rights 

may have serious consequences. This may be evident in some of her work.   
                                                           
 

87  (24 juin 1978) <http://www.ina.fr/video/CAB7800706301> 
accessed 15 July 2016. 
88 Bryman, Social research methods 36. 
89 V. Braun and V. Clarke, Successful qualitative research (Sage 2013) 29. 
90 Bryman, Social research methods 35. 
91 H. S. Becker, 'Whose side are we on?' (1967) 14 Social Problems 239, quoted in Bryman, 
Social research methods 35. 
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The journalistic sources at the genesis of the publications were supported 

by readings from French language journals such as Après-demain, 92 

publications of the Documentation française (the French official publications 

office) such as Cahiers français, and by reference to the official government 

website Légifrance. 93  They were informed by commentary from well-

respected French legal experts. Those consistently consulted by the French 

press for analysis and commentary were figures such as Professor Mireille 

Delmas-Marty, Chair of the  

and a leading French academic who had written numerous works on 

criminal law,94 and Renaud van Ruymbeke, a renowned Parisian examining 

magistrate. Van Ruymbeke was regularly interviewed by the press, as an 

anti-corruption judge specialising in financial and corruption cases and 

author of a book on the .95  

The final volley of articles in Part Four, which deal with the ICTR and 

universal jurisdiction in French courts, is, in contrast, aimed at a Legal 

Studies public rather than a French Studies public, and this can be seen in 

the sources used. Although the judgments of French cases, the Journal 

                                                           
 

92 Après-demain is a French publication founded in November 1957 by members of the Ligue 
, under the direction of Françoise Seligmann: <http://www.fondation-

seligmann.org/147> accessed 20 July 2016. 
93 <https://www.legifrance.gouv.fr/> accessed 20 July 2016. 
94 M. Delmas-Marty, Droit pénal des affaires (Thémis, Presses Universitaires de France 1973); 
M. Delmas-Marty, Les chemins de la répression, lectures du code pénal (Presses Universitaires 
de France 1980); M. Delmas-Marty, Modèles et mouvements de politique criminelle (Economica 
1983); M. Delmas-Marty, Les grands systèmes de politique criminelle (Thémis, Presses 
Universitaires de France 1992). 
95 R. van Ruymbeke, Le Juge d'instruction (Que sais-je?, Presses Universitaires de France 
1988). 
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officiel96 and the Gazette du palais97 had been referred to in the articles on 

privacy legislation, there are many more references to case law and statute 

in Part Four than in the earlier publications, and also to international 

conventions, and United Nations official documents. These publications 

 legal training and qualification as a 

solicitor, and following the completion of the LLM. The first of these 

publications98 followed a case study approach and a detailed examination of 

one specific case, the judgment of the ICTR case Ndindiliyimana et al,99 to 

examine the progress made in the prosecution and investigation of sexual 

offences committed against women during the Rwandan genocide. The final 

publication in the portfolio100 brings the work back from the dimension of the 

international tribunals to the French courts again, using once more a 

specific case, that of Pascal Simbikangwa, 101  to examine whether the 

French courts are equipped to try in their own domestic courts under the 

doctrine of universal jurisdiction foreign nationals suspected of committing 

crimes in foreign states.  

                                                           
 

96 The Journal officiel is an official French government publication which publishes all statutes 
and decrees, as well as other administrative decisions. These must be published in the Journal 
officiel before becoming binding (Code civil, art premier). 
97 The Gazette du palais is a weekly periodical published by Lextenso, which specialises in 
reporting and commenting on decisions of the courts 
<http://www.gazettedupalais.com/index.phtml> accessed 25 August 2016. 
98  Trouille, 'How far has the International Criminal Tribunal for Rwanda really come since 
Akayesu in the prosecution and investigation of sexual offences committed against women? An 
analysis of Ndindiliyimana et al'. 
99  Prosecutor v Ndindiliyimana et al, 17 May 2011, ICTR-00-56-T, Judgment and Sentence. 
100 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial'. 
101 
Simbikangwa) 14 March 2014 and tuant en appel) 
Judgment No. 51/2016, Pascal Senyamuhara Safari (alias Pascal Simbikangwa) 3 December 
2016. 
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The break from active research and subsequent return to academia allowed 

the author time to step back and review research methods, and to adopt a 

different approach in the later publications. This led to a genuinely iterative 

approach to the study of French criminal justice permeating the portfolio. 

The author repeatedly returned to collect data, challenging it and testing her 

understandings through an inductive reasoning process. Lecturer and 

dissertation adviser John Dudovskiy describes inductive reasoning as a 

regularities in experience (premises) are observed in order to reach 

conclusions (or to generate theory) 102 Inductive research 

observations, and theories are proposed towards the end of the research 

process as a result of observations. 103 This is very much the approach 

adopted by the author, as she developed and elaborated theories of the 

workings of French justice, conclusions which frequently had their sources 

in studies of specific individuals or situations. For example the profile of juge 

 Thierry Jean-Pierre,104 the impact of the revelations of prison 

doctor Véronique Vasseur, 105  the role of the examining magistrate in 

                                                           
 

102 J. Dudovskiy, 'Inductive approach (inductive reasoning)' <http://research-
methodology.net/research-methodology/research-approach/inductive-approach-2/> accessed 
31 December 2016. 
103 W. Goddard and S. Melville, Research methodology: an introduction  (2nd edn, Juta and 
Company Ltd 2004) in Dudovskiy, 'Inductive approach (inductive reasoning)'. 
104 See Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?' 16 and 
Trouille, 'Media, politics and justice: spotlight on Thierry Jean-Pierre'. 
105 See Trouille, 'Holiday camp or boot camp? Where does France stand in the prison reform 
debate?' 391 and Trouille and Feuillée-Kendall, 'French prisons: une humiliation pour la 
République?' 159. 
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general and the effectiveness of French criminal procedure, which are 

recurrent themes in the portfolio.106 

 

3.2 The PhD by published work and its research questions 

As stated above, in a PhD by published work, research questions and 

methodologies are identified for each individual publication. This process also 

takes place in the design of the completed PhD itself, with overarching research 

questions being explicitly identified retrospectively to demonstrate the 

connectivity or the golden thread running through the work,107 in this case rights, 

responsibilities and reform in French justice (1990-2016). 

In order to generate the research questions, the publications were subjected to 

an analysis to identify patterns in the publications which the research had been 

seeking to explain. Publications were grouped into sections, or Parts, with 

common themes (Parts One to Four), and the research questions which these 

Parts sought to answer were formulated. Not surprisingly, the Parts also reflect 

a chronological pattern, as interest in a particular subject led to several 

publications on a theme. For example, Part Three contains three publications 

                                                           
 

106 Trouille, 'A look at French criminal procedure', Trouille, 'The juge d'instruction: a figure under 
threat or supremely untouchable?', Trouille, 'Media, politics and justice: spotlight on Thierry 
Jean-Pierre', Trouille, 'Secrecy, privacy and human rights in the Fifth Republic', Trouille, 'Private 
life and public image: French privacy legislation', Trouille, 'Conclusion: from the twentieth 
century into the twenty-first: should we still fear the 'juge' in the new legal framework?' Trouille 
and Feuillée-Kendall, 'French prisons: une humiliation pour la République?' Trouille, 'Modes of 
detection in the crime reality show' Trouille, 'Secrecy, privacy and human rights in the Fifth 
Republic', Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa 
trial'. 
107 Smith, PhD by published work: a practical guide for success 96-7. 
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which examine the state of French prisons, all of which were published between 

2000 and 2004.  

Both Smith and Grant generated a series of three research questions relating to 

their main themes,108 which they wished to answer in their PhD submissions. 

The questions were phrased in such a way that all or some of the publications 

could be clustered around each research question. In my own submission, I 

have followed this model, designing three research questions which are broad 

enough to incorporate all the relevant individual publications included in the 

portfolio and yet specific enough to provide evidence of a research focus. The 

research questions which this PhD submission seeks to address are the 

following: 

1. Do the reforms to French justice at the end of the twentieth and the 
beginning of the twenty-first centuries protect the rights of the 
defence? 

 
2. How does the French state view its responsibility to key figures in 

criminal justice: suspected and convicted criminals, the victims of 
offences and the professionals prosecuting the offences?  

 
3. Given the perceived flaws in the French justice system, are French 

courts able to assure justice in international crimes as effectively as 
international fora?  

 

The articles are clustered in a manner enabling the research questions to be 

treated in the most effective way. Part One of the portfolio, entitled Reforms to 

French criminal procedure in the 1990s: enhancing  is 

                                                           
 

108 Ibid 97. See also Section 2.2 of context statement: The design of the context statement: the 
PhD by published work. 
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essentially devoted to dealing with Research question 1. 109  Parts Two and 

Three, confidentiality 

punishment and the condition of French prisons: the responsibility of the state 

respond to research question 2.110 Part Four, 

and universal jurisdiction: do French courts offer a viable alternative to 

international tribunals in the prosecution of the most serious crimes?

to research question 3.111 Some of the publications crossed over two research 

questions, for example, publications (iv) and (ix) 112  responded to research 

questions 1 and 2, and publication (xi)113 responded to research questions 2 

and 3. The research questions will be addressed in more detail in Section Four 

of the submission, The published works: originality and contribution to 

knowledge. 

 

3.3 Conclusion 

In his chapter on constructing research questions in The Routledge Doctoral 

, Pryor describes for not so 

                                                           
 

109 Trouille, 'A look at French criminal procedure' and Trouille, 'The juge d'instruction: a figure 
under threat or supremely untouchable?' 
110  Trouille, 'Media, politics and justice: spotlight on Thierry Jean-Pierre', Trouille, 'Secrecy, 
privacy and human rights in the Fifth Republic', Trouille, 'Private life and public image: French 
privacy legislation', Trouille, 'Modes of detection in the crime reality show', Trouille, 'Holiday 
camp or boot camp? Where does France stand in the prison reform debate?', Trouille and 
Feuillée-Kendall, 'French prisons: une humiliation pour la République?' and Trouille, 
'Conclusion: from the twentieth century into the twenty-first: should we still fear the 'juge' in the 
new legal framework?' 
111  Trouille, 'How far has the International Criminal Tribunal for Rwanda really come since 
Akayesu in the prosecution and investigation of sexual offences committed against women? An 
analysis of Ndindiliyimana et al' and Trouille, 'France, universal jurisdiction and Rwandan 
génocidaires: the Simbikangwa trial'. 
112 Trouille, 'Secrecy, privacy and human rights in the Fifth Republic' and Trouille, 'Conclusion: 
from the twentieth century into the twenty-first: should we still fear the 'juge' in the new legal 
framework?' 
113 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial'. 
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114 opining that research questions are often in a 

state of flux in a traditional PhD. He recommends that PhD students return to 

them in the course of their research, reviewing and refining, maybe even 

In fact, this process is very 

similar to the approach in a PhD by published works. Because the research is 

carried out over several years and is produced in stand-alone pieces, only 

collated later into a portfolio of work, the PhD research questions will rarely 

have been overtly formulated at the outset of the very first publication. Similarly, 

it may be that, in a PhD by the traditional route, the research questions phrased 

at the end of the completed project have evolved in the course of the research 

and are no longer those designed at the very beginning. 

In this portfolio, the research questions centre initially on the failures of the role 

of the  and their impact, reported regularly in the press 

(inexperience, flouting of the , issues of accountability), 

and progress into considerations of breaches of privacy law and abusive 

conditions of detention of suspects and convicted prisoners, as the focus of 

public attention shifted. The final question asked goes to the very heart of the 

matter: is French justice sound enough to hold its head up on the international 

stage? 

                                                           
 

114 Pryor, 'Constructing research questions: focus, methodology and theorisation' 170. 
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4. The published works: originality and contribution to knowledge  
 

Demonstrating originality and new contributions to knowledge is perhaps more 

straightforward in scientific subjects than in the social sciences: the results of a 

new experiment whose findings, once analysed, will drive practice in a new 

direction, for example. In the social sciences, originality and new contributions 

to knowledge are arguably a little more problematic to highlight. Smith, who 

new contributions to knowledge in a particular subject 

area 115 suggests that one means of 

measuring originality is via submission of papers to peer-reviewed journals. The 

reviewers 

to the current state of knowledge in the area are valid ones.116 Originality, says 

Smith, can be demonstrated if an author can show progress in the development 

of his or her ideas, show they had had an impact on the wider community, show 

how his or her contribution was new to the subject or context at the time of 

publication, or that others cited his or her work.117 An author may also indicate 

originality if, in reviewing the literature, he or she identifies that the focus of his 

or her research has been hitherto lacking in the field,118 and builds on this gap 

in knowledge in his or her publications. These are all claims which, in this 

portfolio of work, the author feels she can justifiably make. Jean McNiff explains 

field by engaging critically with the literatures. Once validated, the new 

knowledge is placed within the existing body of knowledge in the literatures. 
                                                           
 

115 Smith, PhD by published work: a practical guide for success 102. 
116 Ibid 103. 
117 Ibid 103. 
118 Ibid 105. 
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119 This process reflects 

that outlined by Smith, and the steps that the author has carried out for each 

publication: conducting a review of the literature, making a contribution to 

knowledge by completing research that is not already covered by the pre-

existing literature, submitting a paper detailing the research findings for peer 

review (in all cases but one120), and subsequently, via expressions of esteem 

and citations of other scholars, ascertaining that the findings have been 

accepted within the body of knowledge as a new contribution to the field. 

The originality and contribution to knowledge of the works forming the various 

Parts will be considered in more detail below (Sections 4.1 to 4.4), following a 

discussion of the thread which binds the work. 

The overarching theme of the work is rights, responsibilities and reform in 

French justice between 1990 and 2016. The eleven pieces forming this 

submission have been divided into four parts, centred around this common 

thread. The principal contribution the works make, taken together, is twofold. 

Firstly, this may be found in the socio-legal analysis of the need for reform  to 

protect adequately the rights of the defence, of victims and of the legal 

professionals. Secondly, the contribution may be seen in the analysis of the 

reforms themselves, both as enacted by the legislators and as seen through the 

eyes of French society. The analyses provided across the work constitute a 

significant theoretic contribution to the creation of a greater understanding of 

                                                           
 

119 J. McNiff, You and your action research project (4th edn, Routledge 2016) 18. 
120 The following chapter in Feuillée-Kendall and Trouille (eds), Justice on Trial: the French juge 
in question, was not independently reviewed: Trouille, 'Conclusion: from the twentieth century 
into the twenty-first: should we still fear the 'juge' in the new legal framework?' 
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how the French criminal justice system was perceived at the time, an 

understanding then capable of influencing reform in other jurisdictions such as 

England and Wales or further afield. Together, the works ask the question 

whether French justice at the turn of the century  due to flaws in its criminal 

procedure, in the protection of the presumption of innocence and in the 

conditions of detention  actually respected the rights of suspects and 

prisoners. The works examine shortcomings perceived in French public debate 

as evidenced in the serious press and works produced by lawyers for a public 

audience. They conclude by asking whether, in view of the many challenges 

121 

can have a valid role   in its recent commitment 

to prosecute international crimes through its courts. The four parts in the 

submission focus on certain features of the French criminal process where an 

ed, and these will be outlined in more detail 

below. They examine uncomfortable aspects of French criminal procedure in 

the 1990s (Part One), breaches of confidentiality by examining magistrates and 

by the media and the ensuing threat to the presumption of innocence (Part 

Two), the lamentable state of French prisons, in which suspects and convicted 

criminals are detained (Part Three), and conclude with a look at the credibility of 

French justice as a player on the international stage (Part Four).  

Part One analyses the rights of the defence in criminal matters in France and 

focusses particularly on those cases  the most serious crimes  where there is 

                                                           
 

121 he 1789 Déclaration 
des droits de l'homme et du citoyen is still a core part of the French Constitution. 
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recourse to the intervention of the .122 The two publications in 

this Part highlight the challenges facing the suspect, such as the restricted 

access of the defence team to the file being constituted by the juge 

according to the conditions necessary for the smooth-running of his or her 

enquiry. 123  They question the fairness of a procedure in which the juge 

 intime conviction alone was all that was needed to justify his or 

her decisions;124 a procedure in which, in the 1990s, the decision to detain a 

suspect prior to trial fell to the alone, who was answerable to 

no-one. They evoke the consequences of this lack of accountability in decisions 

to imprison a suspect, in terms of inevitable prison overcrowding. 125  The 

publications also point to the very limited right to legal advice of the suspect 

upon arrest: prior to the 1993 reforms, the suspect had no right to legal advice 

during the twenty-four-hour police detention. These rights evolved over the 

years and were finally extended to include contact with a lawyer from the start 

of the garde à vue in 2004. 126  There were such misgivings regarding the 

 that, in 

1990, the chaired by Professor 

                                                           
 

122 About 6-8% of all criminal cases. See Bell, French legal cultures 111. 
123 Trouille, 'A look at French criminal procedure' 742. 
124 Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?' 14. 
125 In 1990, the prison in Nice, which was built for 280, housed 900 prisoners. See ibid 13. 
126 Article 63-4, Code de procédure pénale (Loi no 2004-204 du 9 mars 2004) Dès le début de la 
garde à vue, la personne peut demander à s'entretenir avec un avocat. Si elle n'est pas en 
mesure d'en désigner un ou si l'avocat choisi ne peut être contacté, elle peut demander qu'il lui 
en soit commis un d'office par le bâtonnier. At the start of the custody period, the person may 
request to talk to an advocate. Where he is not in a position to choose one, or if the advocate 
chosen cannot be reached, he may request an advocate to be appointed to him officially by the 
president of th Légifrance 
<https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations> accessed 31 
May 2017). 



40 
 

Mireille Delmas-Marty, had even suggested doing away with the role altogether, 

and distributing its functions elsewhere.127 Measures proposed by the Socialist 

government in 1992 in a revised Code de procédure pénale aimed to enhance 

the rights of the defence,128 and protect the presumption of innocence of the 

suspect, which was frequently compromised by breaches in the secret de 

 emanating from media and . These reforms were 

only partially implemented before the Right came to power in 1993, and put a 

brake on the movement. Thus, features of French criminal procedure at the end 

129 in 

France, a system ripe for reform. Was French justice at the end of the twentieth 

 

Part Two develops the theme of the breaches of confidentiality already alluded 

presumed innocent. Breaches of privacy and the presumption of innocence 

regularly took place during the investigation, despite the secrecy of the 

investigation process protected under article 11 of the Code de procédure 

pénale.130 The 1985 Affaire Villemin, referred to in the first article in the portfolio 

of work, demonstrated the worst consequences of breaches of the secret de 

                                                           
 

127 Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?' 15. 
128 Trouille, 'A look at French criminal procedure' 740. 
129 Ibid 744. 
130 Art 11, Code de procédure pénale in force 1958-
autrement et sans préjudice des droits de la défense, la procédure au cours de l'enquête et de 
l'instruction est secrète. Toute personne qui concourt à cette procédure est tenue au secret 
professionn (Except 
where the law provides otherwise and subject to the defendant's rights, the inquiry and 
investigation proceedings are secret. Any person contributing to such proceedings is subjected 
to professional secrecy under the conditions and subject to the penalties set out by articles 226-
13 and 226- Légifrance 
<https://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations> accessed 31 
May 2017). 
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: the fatal shooting of the prime suspect by the father of his 

supposed four-year-old victim,131 a deprivation of the right to life itself. 

Part Two opens with an article which centres on one  in 

particular, Thierry Jean-Pierre. Jean-Pierre deliberately and somewhat 

audaciously admitted to making use of the media to advance his work: he gave 

interviews, appeared on television and published books. He advocated the 

132), 

even if this involved breaching the . This was ostensibly as 

part of a campaign to bring to justice corrupt politicians and their wealthy 

supporters, but perhaps as much to advance his own career, which veered from 

petit juge

Part Two analyse the legal basis of the breaches in confidentiality, seeking to 

investigate how the  could so regularly be breached by 

press and , when strict privacy laws were in place to protect 

the right to the presumption of innocence of the suspect. These works examine 

the reach of the criminal law and the criminal penalties imposed for breaches of 

privacy, and also remedies offered by the civil law for the victims whose rights 

were breached, whether suspects under investigation or public figures enjoying 

the privacy of their own homes. This Part concludes with a publication which 

examines the ultimate use of the media by a  in a criminal 

investigation  the role of the television programme Témoin numéro Un to solve 

crime. This French version of Crimewatch UK featured a in the 

                                                           
 

131 Trouille, 'A look at French criminal procedure' 740. 
132 Trouille, 'Media, politics and justice: spotlight on 
Thierry Jean-Pierre' 90, 93. 
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television studio advancing the investigation, rather than police officers carrying 

out their enquiries as in the British version, and trod a constantly delicate path 

to avoid infringing the rights to privacy of suspects, eventually ceasing 

production in 1996. This Part therefore demonstrates the extent to which an 

innocent if a suspect under investigation, were being disregarded regularly in 

the 1990s. Although stringent laws were in place to protect members of the 

public from invasions of privacy, and this extended to suspects under 

investigation,  themselves did not always respect the secret 

 and responsibil

abuse of the right to privacy and consequently to the presumption of innocence, 

compounded by a period of pre-trial detention, so frequently used by juges 

.133 The penalty could be a lengthy 

sentence in a French prison, conditions in which are considered in Part Three. 

Part Three of the portfolio of works goes to the heart of the theme of rights, 

responsibilities and reform in French justice. Part Three examines the rights of 

suspects on remand, whether guilty or not, and convicted prisoners to be 

detained in conditions worthy of a modern state, and the responsibility of the 

state to provide a standard of care which does not punish more than is 

appropriate (for example, with conditions which may involve threat to life) and to 

commit to reforming inadequate infrastructures. This Part focusses on the 

appalling state of French prisons at the start of the twenty-first century, a 
                                                           
 

133 Trouille, 'The juge d'instruction: a figure under threat or 
supremely untouchable?' 13. 
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situation exacerbated by the problem of overcrowding and the large number of 

remand prisoners detained alongside convicted criminals, referred to in Part 

One.   

In 1988, remand prisoners accounted for 42.8% of the prison population,134 and 

they were held on average for a period of nine months135 although the law 

allows them to be detained for as long as four years for the most serious 

offences.136 

were the exposure to high risk of contamination with the Aids virus137 and a 

suicide rate in French prisons which, even today, is still higher than that of the 

average of Council of Europe member states.138 The state of French prisons is 

therefore central to the respect of the human rights of the suspect and convicted 

criminal  an individual who may well already consider his or her rights to have 

been undermined in the course of the investigation process, due to the flaws in 

the procedures outlined in Parts One and Two.  

                                                           
 

134 van Ruymbeke, Le Juge d'instruction 83, in Trouille, 'The juge d'instruction: a figure under 
threat or supremely untouchable?' 13. 
135 Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?' 15. 
136 For example, offences with an international element, such as terrorist offences or drug 
trafficking, Article 145-2, Code de procédure pénale. 
137 Trouille and Feuillée-Kendall, 'French prisons: une humiliation pour la République?' 163. 
138 At 9.9 suicides per 10,000 inmates in 2014, this is an improvement on previous years (12.4 
in 2013; 22 in 1999), but still higher than the average of all member states, which was 6 
suicides per 10,000 inmates in 2014 and 5 in 2013. See the Council of Europe Annual Penal 
Statistics SPACE reports and résumés at <http://wp.unil.ch/space>, notably SPACE 1 Prison 
populations Survey 2015 (updated 25 April 2017) 
<http://wp.unil.ch/space/files/2017/04/SPACE_I_2015_FinalReport_ 161215_REV170425.pdf>; 
Council of Europe Annual Penal Statistics, SPACE 1 Prison populations Survey 2014 (2015) 
<http://wp.unil.ch/space/files/2016/05/SPACE-I-2014-Report_final.1.pdf> Council of Europe 
Annual Penal Statistics, SPACE 1 Prison populations Survey 2000 (2001) 
<http://wp.unil.ch/space/files/2011/02/Council-of-Europe_SPACE-I-2000-E.pdf>; Council of 
Europe Annual Penal Statistics, SPACE 1 2015 Faits et chiffres (2017) 
<http://wp.unil.ch/space/files/2017/03/SPACE-I-2015_Executive-Summary_FR_170314.pdf>; 
Council of Europe Annual Penal Statistics, SPACE 1 2014 Faits et chiffres (2015) 
<http://wp.unil.ch/space/files/2016/07/SPACE-I-2014_Executive-
Summary_FR_160725_final.pdf> all accessed 31 May 2017. 
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The final publication in this Part compares the reforms of the alternating Left 

and Right wing governments at the turn of the century as they shouldered the 

rights by tackling prison overcrowding. Reforms by the Socialist governments in 

the form of the loi sur la  of 2000 proposed to reinforce 

the presumption of innocence at the same time as reducing prison 

overcrowding by restricting pre-trial detention. A juge des libertés et de la 

détention was created, to whom the  would have to defer for all 

matters of pre-trial detention,139 and it would appear that this has had an impact 

on the number of suspects detained in prison prior to trial. This figure has now 

dropped to 29.1%,140 a feature of the reforms which has made a difference in 

protecting the rights of the defendant. For its part, the Right with the 2002 loi 

 de la justice focussed on an extensive 

prison-building campaign to reduce overcrowding, although despite this French 

prisons today are still over capacity, at 70, 230 inmates for 58, 670 places.141  

French justice in the 1990s, in terms of the rights of the defence, the respect of 

the presumption of innocence and the treatment of convicted prisoners, was in 

serious need of the reforms which were implemented by different justice 

ministers at the turn of the century. Part Four now examines whether these 

reforms were adequate to produce a system of justice which could also be 

respected on an international level. 

                                                           
 

139 Trouille, 'Conclusion: from the twentieth century into the twenty-first: should we still fear the 
'juge' in the new legal framework?'  257.  
140 Statistique mensuelle des personnes écrouées et détenues en 

 (2017) 19 <http://www.justice.gouv.fr/art_pix/mensuelle_avril_2017.pdf> accessed 31 
May 2017. 
141 Ibid 12. 
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Part Four turns to consider the status of French justice in an international 

context. It looks at the prosecution of some of the most serious crimes  

genocide and crimes against humanity  in various fora and asks whether the 

French criminal process is a credible arena to try an international crime. The 

final piece of the portfolio focusses on the trial of Rwandan genocide criminal 

Pascal Simbikangwa in Paris under the doctrine of universal jurisdiction and 

highlights the difficulties facing French courts when prosecuting offences 

committed thousands of miles away by a foreign national against other foreign 

nationals. Can French courts ensure the respect of the rights of the defence in 

such a challenging context and provide a fair trial? This concluding publication 

is preceded by an article on the trial of four Rwandan genocide suspects at the 

ICTR, which sets the context for the final publication. The penultimate 

publication analyses the shortcomings in procedures that exist even in an 

international tribunal which deals solely with the most serious of crimes, and it 

concludes that there are flawed processes even at this level. Part Four thus 

 in its dealings with 

its suspects. France has long refused to extradite genocide suspects to 

Rwanda, but must extradite or must judge. It cannot ignore. However, if French 

courts refuse to extradite suspects of international crimes to Rwanda on 

grounds of human rights abuses they might face there (unfairness of the trial 

paraplegics), are French processes sound enough, in their respect for human 

rights, to be able to justify prosecuting those international criminals in France 

under the doctrine of universal jurisdiction? The considerable reforms of the turn 

of the century detailed in the earlier parts of the thesis and the creation in 2012 
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of the nité 142  have arguably given 

legitimacy to the French courts to prosecute fairly international criminals 

arrested on French soil. 

The following sections discuss the originality and contribution to knowledge of 

the works forming the various Parts of the portfolio.  

 

4.1 Part One 

Reforms to French criminal procedure in the 1990s  enhancing the rights 

of the defence 

The two publications forming Part One of the submission143 represented a new 

addition to the existing literature in the field. As explained in Section 2.1 of this 

context statement, 144  previous English-language works on French criminal 

procedure were very dated, had been comparative studies of French and 

English or Scottish law, approached from a legal studies perspective, or tended 

not to analyse the impact on society of features of French criminal procedure, 

sometimes all three of these. The research questions at the heart of the two 

publications in Part One questioned the adequacy of French criminal procedure 

to protect the rights of the defence, asked why the  was the 

subject of such criticism within the French justice system and whether the role 

was under threat. They brought an English-language criticism of French criminal 

                                                           
 

142 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial' 
213. 
143 Trouille, 'A look at French criminal procedure' and Trouille, 'The juge d'instruction: a figure 
under threat or supremely untouchable?' 
144 Section 2.1 Background, chronology and evolution of the individual publications. 
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procedure and in particular the controversial role of the instruction into 

the 1990s,145 at a time when reforms to criminal procedure in England and 

Wales were taking place.146 For example, the only source of information relating 

to French criminal procedure which was cited by the 1991 Royal Commission 

on Criminal Justice was the French language report of the Commission justice 

pénale : La mise en état des affaires pénales.147 Thomson 

and Walker stre

constitute knowledge of doctoral or post-doctoral standard. There is a need to 

a new voice in the 

conversation, a different angle and slant on something that many are concerned 

148  The author considers that the numerous citations of these two 

publications, detailed in Appendix 3,149 indicate that she has contributed a new 

voice in the conversation by her status as a French studies scholar, with a 

genuine familiarity of contemporary French society. Using contemporary 

French-language sources, including a close study of the French press has 

enabled her to commence responding to the  

Following the publication o 150 

Albert Sheehan, a former Scottish Sherriff and specialist in French Criminal 

                                                           
 

145 See Research questions driving individual publications in Appendix 2 Originality and nature 
of contribution to knowledge of the portfolio of work. 
146 See Section 3.1 of context statement: The initial publications. 
147 La mise en état des affaires pénales, La 
Documentation Française, 1991  in Royal Commission on Criminal Justice, Report of the Royal 
Commission on Criminal Justice  1991 (HMSO 1991). See Section 3.1. 
148 P. Thomson and M. Walker, 'Last words: why doctoral study?' in P. Thomson and M. Walker 
(eds), The Routledge doctoral student's companion (Routledge 2010) 392-3. 
149  Appendix 3 Impact of publications forming portfolio of work: selected citations and 
expressions of esteem. 
150 Trouille, 'A look at French criminal procedure'. 
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procedure,151 contacted the author by telephone, and he and Sir Thomas Legg, 

former Clerk of the Crown in Chancery and subsequent chair of the 

independent panel examining claims in the Parliamentary expenses scandal, 

encouraged her to join the Franco-

both members. These contacts led to a conference which the author co-

organised in 2000 with Pascale Feuillée-Kendall (University of Reading, now 

avocate at the Versailles bar), -il avoir peur des 

by participants from the United Kingdom, USA, France and Italy, including Sir 

Thomas, who gave a paper and contributed a chapter to the co-edited volume 

of conference proceedings,152 also published with the financial support of the 

FBLS.153 A contribution by the author to the volume forms part of this PhD 

submission (see portfolio of work, Part Three).154 As a result of this conference 

and associated volume, the author was invited by Joëlle Godard (FBLS) to 

participate in a research seminar in France in 2002 funded by the FBLS and the 

French Embassy. The seminar was organised specifically for legal 

professionals and scholars and consisted of specially arranged interviews with 

key figures in French legal and political institutions (for example, visits to the 

Sénat, Cour de Cassation, Conseil constitutionnelle, and an interview with 

Simone Veil, chair of the Conseil constitutionnelle). From a group of a dozen 

academics, the author was the only modern linguist in the team. 

                                                           
 

151 A. V.  Sheehan, Criminal procedure in Scotland and France (HMSO 1975). 
152 Thomas Legg, Sir 'The English judiciary: some current issues' in P. Feuillée-Kendall and H. 
L. Trouille (eds), Justice on Trial: the French juge in question (Justice on Trial: the French juge 
in question, Peter Lang 2004) 161-169. 
153 Feuillée-Kendall and Trouille (eds), Justice on Trial: the French juge in question. 
154 Trouille, 'Conclusion: from the twentieth century into the twenty-first: should we still fear the 
'juge' in the new legal framework?' 
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These two publications have been cited by a number of academics who are 

specialists in French criminal procedure in the United Kingdom: Professor 

Jacqueline Hodgson (University of Warwick), Professor Richard Vogler 

(University of Sussex) and Dr Eva Steiner (Kings College, London), and in the 

USA by Professor Gordon van Kessel (University of California). They have also 

had an international impact. 

much to her surprise, the author received a small fee from The Criminal Law 

Review after the paper was accepted, was referred to by Sir David Carruthers, 

a family court judge in Wellington, New Zealand, with an interest in comparing 

adversarial and inquisitorial systems, who wrote to the author for details of 

sources. In addition, Michael McColgan, former criminal law solicitor at Howells 

LLP Sheffield, approached her for advice on French criminal procedure for his 

report for the  (FIDH),155 into 

human rights abuses in large anti-terrorist trials in France in the 1990s. For its 

part, The juge d'instruction  

was cited by a member of the US judiciary, Philadelphia Court of Common 

Pleas Judge the Honorable Gene D. Cohen. It was following its publication that 

the editorial team of the journal Modern and Contemporary France asked the 

author to produce the afore-mentioned summary of the most significant reforms 

of the 1994 Code pénal.156 

  

                                                           
 

155  McColgan and Attanasio, 'France: paving the way for arbitrary justice' (Fédération 
, March 1999). 

156 Trouille, 'Reforms to the Code pénal March 1st 1994'. See Section 3.1.3 Choice of research 
topic. 
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4.2 Part Two 

Criminal justice, confidentiality and the role of the media       

Part Two focusses on the relationship between criminal justice and the media, 

and the research questions central to the publications build on those addressed 

in Part One. The first paper 157  interrogates the matter of whether juges 

abused their powers in order to do more than just tackle crime, but 

also to create a media profile and enhance their careers as well, and looks at 

one juge in particular, Thierry Jean-Pierre, who was frequently in the headlines 

in the 1990s.158 These questions were being asked in the French press, and 

French weekly newsmagazines such as Le Point, Le Nouvel Observateur and 

 regularly ran features profiling the careers of well-known juges 

 such as Renaud van Ruymbeke, 159  Eva Joly, Laurence 

Vichnievsky and Eric Halphen. These household names were completely 

unknown in the United Kingdom, and to the best of the autho

there is no English-language material examining their work in any detail. This 

also led to a more in-depth treatment of the flouting of the confidentiality of the 

investigation process in France in this and the next publication in Part Two,160 a 

shortened version of which was given as a conference paper at Modern and 

, and of invasions of privacy 

in general by the French press. The paper was very well-received, and it was as 

a result of this that the author was asked by Dr Sheila Perry to give a 

presentation on privacy legislation to her students at the University of 
                                                           
 

157 Trouille, 'Media, politics and justice: spotlight on Thierry Jean-Pierre'. 
158 See Section 2.1 Background, chronology and evolution of the individual publications. 
159 See Section 3.1.4 Sources. 
160 Trouille, 'Secrecy, privacy and human rights in the Fifth Republic'. 
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 studies public and asks the 

public figures from media reporting about their private lives and the penalties 

inflicted on journalists and newspapers under both civil and criminal law for 

infringing privacy legislation. Again, French source material was used. The work 

has been cited numerous times by academics in a variety of disciplines and 

also by Supreme Court judge Lord Jonathan Mance.161  

the crime reality show as a genre has a role in resolving crime, and whether the 

 in the French version, Témoin numéro Un, risks breaching the 

confidentiality of the investigation process. The programme format is rather 

more problematic for French viewers than Crimewatch UK is for British 

audiences, as the French public have uncomfortable memories of délation - the 

reporting of fellow citizens to the authorities during the Occupation - but it was 

nonetheless a solidly successful show. Much has been written in English about 

Crimewatch UK and its German model Aktenzeichen XY ungelöst, but there 

appears to be no English-language analysis of the French equivalent Témoin 

numéro Un. The author has been unsuccessful in tracing evidence of citations 

of this publication, which could suggest that this volume was not the best place 

for publication of the paper. The volume of papers in which it appeared 
                                                           
 

161 See Appendix 3 Impact of publications forming portfolio of work: selected citations and 
expressions of esteem. 
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contained chapters mainly reflecting on literary genres, novels rather than 

television series, fiction rather than fact. 

 

4.3 Part Three 

Crime and punishment and the condition of French prisons: the 

responsibility of the state for its prisoners 

The research questions at the heart of the publications in Part Three query 

whether the French state, through its reforms to criminal procedure in the late 

twentieth century and early twenty-first, respects the human rights of those who 

find themselves in prison, whether convicted prisoners or prisoners on remand 

awaiting trial, and therefore innocent until proven otherwise. The violation of an 

the threats 

prison overcrowding, had already been alluded to in Part One. 162  The 

163 brought the matter to 

the attention of the public and generated an explosion of information in the 

French press. A number of short news articles were published in the 

research in the English-speaking world. The opportunity therefore existed for 

the author to make a new contribution to knowledge by exploring the state of 

                                                           
 

162 Trouille, 'The juge d'instruction: a figure under threat or supremely untouchable?' 13. 
163 Vasseur, Médecin-chef à la prison de la Santé. See Section 2.1 Background, chronology and 
evolution of the individual publications. 
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themselves. The publications in Part Three do not appear to have been cited as 

frequently as those forming the previous two parts, and citations have been 

from penologists and public policy specialists (in the USA and in Australia) 

rather than lawyers or French specialists. Again, it is probable that the journals 

chosen were not the most appropriate outlets to have the maximum impact in 

penology research. However, there still appears to be little English-language 

research into the state of French prisons.164 

 

4.4 Part Four  

Statutory reform and universal jurisdiction: do French courts offer a 

viable alternative to international tribunals in the prosecution of the most 

serious crimes?  

The focus of the final part of the submission adopts an international perspective 

and questions whether international fora, and in particular the ICTR, are able to 

ensure fairness to the parties any more effectively than national jurisdictions in 

the investigation and prosecution of the most violent crimes. The first 

publication165 focusses on a specific case, Ndindiliyimana et al,166 which had 

only recently been decided at the time the research was carried out, and it had 

not previously been the subject of any published critical analysis. The 

                                                           
 

164  See K. Levan, Prison violence: causes, consequences and solutions (Routledge 2016)  

 
165 Trouille, 'How far has the International Criminal Tribunal for Rwanda really come since 
Akayesu in the prosecution and investigation of sexual offences committed against women? An 
analysis of Ndindiliyimana et al'. 
166 The Prosecutor v Ndindiliyimana et al. (Judgment and Sentence), ICTR-00-56-T, 17 May 
2011. 
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publication queried whether, despite significant international expertise, the ICTR 

investigative practices, evidence-gathering and performance of the Office of the 

Prosecutor (OTP) made possible effective prosecutions of offences of sexual 

violence against women, and concluded that interviewing of witnesses was 

often superficial and the work of the OTP seriously flawed. Nearly fifteen years 

after its ground-breaking first trial, that of Akayesu,167 which ruled that rape 

could constitute a genocidal act, and produced a very broad definition of rape 

ommitted on a person under 

168) the OTP was still very likely not to pursue 

or not to convict on charges of sexual violence against a defendant, amongst 

oth very annoying and very difficult to pr 169  

This publication, reviewed by Professor Michael Bohlander of Durham 

University, currently international co-investigating judge in the Extraordinary 

Chambers in the Courts of Cambodia, has been referenced in Werle and 

Principles of International Criminal Law, 170  one of the key 

textbooks in the field of international criminal justice.  

The final publication in the portfolio171 brings the portfolio full circle, returning to 

the French courts to study the first  and very recent  trial, in 2014, in a French 

                                                           
 

167 Prosecutor v Jean-Paul Akayesu, (Judgment and Sentence) ICTR-96-4-T, Trial Chamber 1, 
2 September 1998. 
168 Proscecutor v Akayesu, (Judgment and Sentence) para 598. 
169 
Tribunal for Yugoslavia. See  X. Aranburu, 'Sexual violence beyond reasonable doubt: using 
pattern evidence and analysis for international cases' (2010) 23 Leiden Journal of International 
Law 609, quoted in  Trouille, 'How far has the International Criminal Tribunal for Rwanda really 
come since Akayesu in the prosecution and investigation of sexual offences committed against 
women? An analysis of Ndindiliyimana et al'  781. 
170 G. Werle and F. Jessberger, Principles of international criminal law (3rd edn, OUP 2014) 
footnote 100, 304. 
171 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial'. 
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court of a Rwandan genocide suspect, Pascal Simbikangwa,172 who was tried 

under the doctrine of universal jurisdiction. It looks at the lengthy and difficult 

path to prosecution before the French courts of Rwandan génocidaires, the 

refusals of French courts to extradite suspects to Rwanda, and the legislation 

used to prosecute them. It asks whether French procedures, despite the 

creation of the 173  as a highly 

specialised unit of three juges  and two prosecutors dealing 

specifically with the most serious of international crimes,174 can offer a viable 

alternative to international fora, or to the domestic courts of the state in which 

the offences took place, in the investigation and prosecution of the most serious 

crimes. It returns also to the reforms of the Code pénal evoked in an earlier 

piece, which introduced the definition of the crime of genocide into French 

law,175 the law used to prosecute Simbikangwa. 

This publication, although still recent, was the only title referred to as the source 

of information on the laws used to try Simbikangwa in volume III of Professor 

-volume Treatise on International Criminal Law.176 

Publication of this final piece and the Bradford Law School blog of a School 

research seminar on the same subject177 led to contact from David Whitehouse, 

                                                           
 

172 
Simbikangwa) 14 March 2014 and 
Judgment No. 51/2016, Pascal Senyamuhara Safari (alias Pascal Simbikangwa) 3 December 
2016. 
173 Genocide and crimes against humanity unit. 
174 Trouille, 'France, universal jurisdiction and Rwandan génocidaires: the Simbikangwa trial' 
212. 
175 See Trouille, 'Reforms to the Code pénal March 1st 1994', 505; Trouille, 'France, universal 
jurisdiction and Rwandan génocidaires: the Simbikangwa trial' 211. 
176 K. Ambos, Treatise on international criminal law, vol III: international criminal procedure 
(OUP 2016) footnote 154, 229, and footnote 244, 243. 
177  H. L. Trouille, Bringing Rwandan génocidaires to justice  (2016) 
<http://blog.foml.brad.ac.uk/category/law/> accessed 7 September 2016. 
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a Paris-based journalist with Bloomberg, and a fruitful exchange of ideas on the 

roles of international tribunals in such situations took place. In addition, a link to 

the article was tweeted immediately post publication by Thijs Bouwknegt, a 

Dutch academic (University of Amsterdam), trial monitor and former 

journalist.178 This publication is also highly relevant in the current context. A 

second trial of two Rwandan génocidaires took place in Paris between May and 

July 2016,179 and the appeal of the Simbikangwa case in November/December 

2016, 180  and, with nearly thirty other Rwandan genocide suspects under 

investigation in France,181 there will surely be other trials. We wait to see if 

Britain also will be the arena for a Rwandan genocide trial, that of Vincent 

extradite five genocide suspects to Rwanda on grounds that they could not be 

guaranteed a fair trial there.182  

  

                                                           
 

178 10 February 2016 @thijsbouwknegt. 
179 The trial of Barahira and Ngenzi, May-July 2016, Collectif des parties civiles pour le Rwanda, 
'Mémoire de procès' (2016) <http://www.collectifpartiescivilesrwanda.fr/condamnation-ngenzi-
barahira/> accessed 5 September 2016. 
180  
Senyamuhara Safari (alias Pascal Simbikangwa) 3 December 2016. 
181  Collectif des parties civiles pour le Rwanda, 'Law suits by the CPCR' (2016) 
<http://www.collectifpartiescivilesrwanda.fr/en/tableau-des-plaintes-du-cpcr/> accessed 5 
September 2016. 
182 Government of the Republic of Rwanda-Requesting state v Vincent Brown (aka Vincent 
Bajinya), Charles Munyazeza, Emmanuel Nteziryayo, Celestin Ugirashebuja and Celestin 
Mutabaruka-Requested persons (Westminster Magistrates' Court) 21 December 2015 , 21 
December 2015, <https://www.judiciary.gov.uk/wp-content/uploads/2015/12/rwandan-five-
judgment-

Fordham Int'l L.J., 1221-1277, 12
Trial Principle: Comments on Brown and Others v The Government of Rwanda and the UK 

 (2010) 8 Journal of International Criminal Justice 
289-309, 289.  
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4.5 Conclusion 

thesis comes through addressing but not necessarily answering the research 

questions. 183 The author has attempted to not only address, but also to answer, 

at least in part, the research questions posed in the individual elements of the 

portfolio. However, in one of the characteristics of knowledge in 

the late twentieth and twenty-first centuries is its rate of change and its 

interconnectedness. 184  The areas researched in the portfolio are areas in 

constant flux as society evolves and as reforms take place, each change 

impacting on other areas, like ripples in a pond, and no answer can be a full 

one. There is also an element of subjectivity as to what the role of French 

justice should be and consequently how effective it is, dependent on political 

sympathies and the perceptions and expectations of each individual observer. 

                                                           
 

183 Pryor, 'Constructing research questions: focus, methodology and theorisation' 170. 
184 L. Yates, 'Quality agendas and doctoral work: the tacit, the new agendas, the changing 
contexts' in P. Thomson and M. Walker (eds), The Routledge doctoral student's companion 
(Routledge 2010) 305.  
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5. Conclusion: limitations and ideas for future research 

As can be seen from the methodology and the publications themselves, the 

studies leading to the publications have been largely desk-based. As explained 

above, data has been gathered through a close reading of the French press, 

supported by academic texts and articles, books written by legal 

professionals, 185  and statute and case law. Thanks to family and personal 

contacts, there have been regular trips to France which have enabled an 

informal observation of events and reactions to changes in legislation. In 

addition, the trip to France in 2002 organised by the FBLS provided an 

opportunity to see some of the principal institutions and to interview some key 

figures in the legal process in France.186 The author has also visited Africa on a 

number of occasions, and although these visits have been of a personal nature, 

at least until a research trip to East Africa in October 2016, they have 

contributed to laying a foundation for an understanding of certain aspects of 

African life, for example relating to perceptions of time and distance (which are 

frequently given with little precision) or the difficulty of identifying geographic 

locations with accuracy (ie paucity of street names and house numbers). This 

has aided the author to comprehend some of the evidential challenges facing 

the ICTR and the French courts in the trial process of the Rwandan genocide 

suspects.  

For the portfolio of work a deliberate choice was made not to gather data from 

legal professionals, prisoners, suspects or members of the general public via 

                                                           
 

185 See Section 3.1.4 Sources. 
186 
procedure in the 1990s  enhancing the rights of the defence. 
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interviews, surveys or questionnaires, and this approach has had both its 

advantages and disadvantages. In some ways, to have conducted interviews 

amongst, for example, a group of  or prisoners would have 

or the plight of the prisoner, rather than using the filter of a 

third party such as the press or academic literature. There is a tendency 

amongst some researchers to presume that interview research  a 

professional conversation  

their experiences and perspectives, and to capture their language and 

187  the scientific 

188 of carrying out research, as it identifies a control group, in the same 

way a scientific experiment does. However, precisely because a control group is 

often of necessity limited in size, the scope of the research findings must also 

be limited to reflections on the opinions of a small group of juges as opposed to 

those of  as a whole, or of a sector of the prison population 

rather than all prisoners. As Brinkman and Kvale explain: 

possible to test hypotheses of differences among groups or to make 
statistical generalizations. If the number of subjects is too large, there will 

189  
 

Furthermore, arguably, scholarly research should build on existing research 

findings identified via literature reviews and data which has been analysed and 

                                                           
 

187 Braun and Clarke, Successful qualitative research 77. 
188 S. Brinkman and S. Kvale, InterViews: learning the craft of qualitative research interviewing 
(3rd edn, Sage 2015) 127. 
189 Ibid 140. 
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written about by other researchers. 190  The author has chosen not to use 

gather data where appropriate to the problem  by 

using whatever methods are most likely to generate such data. 191 She has 

analysed and critiqued data gathered by others and published in the press, in 

books and in academic journals, in order to give as comprehensive a picture of 

the key debates in French criminal justice at the end of the twentieth and start of 

the twenty-first centuries as possible. 

However, as well as continuing to observe the outcomes of the forthcoming 

trials in France of Rwandan génocidaires and the work of the pôle génocide et 

plans for future research turn actively 

around a series of research trips to East Africa. Evolving from research in the 

last two publications in the portfolio, a new piece is planned on the role of Non-

governmental organisations (NGOs) in two post-conflict East African states in 

providing access to justice for people who do not have the financial means to 

pay for professional legal advice. This, it is hoped, will sit well within a 

developing field of research in legal empowerment and transitional justice.192 

The research trips are organised with the support of two UK-based NGOs, the 

 (LCF) 193  and the African Prisons Project 

(APP),194 which have well-established contacts in Rwanda, Uganda and Kenya, 

and which provide legal advice and legal education in criminal law, family law, 
                                                           
 

190  See reference to McNiff, Section 4 The published works: originality and contribution to 
knowledge. 
191 M. Salter and J. Mason, Writing law dissertations (Pearson Longman 2007) 130. 
192 

International Journal of Human Rights 229-241, 231. 
193  Lawyers' Christian Fellowship Worldwide CLEAR <https://lawcf.org/worldwide/clear> 
accessed 31 December 2016. 
194  African Prisons Project <https://africanprisons.org/our-work#access-to-justice> accessed 31 
December 2016. 
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child rights, land rights and succession. APP also provides education up to 

degree level for small mixed classes of prisoners and warders in some 

international 

programmes. This is part of an initiative to train prisoners and prison staff to 

become Prison Human Rights Advocates and Peer Educators and to 

195 for 

example by assisting with the preparation of appeals or bail applications. 

This form of legal education is particularly beneficial in a country where lawyers 

are in sh

earn enough to pay for legal advice. It also helps relieve the pressure of prison 

overcrowding by moving convicted prisoners as rapidly as possible through the 

system and reducing the number of inmates on remand. 

Although some informal interviews with the charity workers have been 

scheduled, the trips are exploratory for the most part, with the aim of providing 

the author with a greater familiarity of the context in which the charities operate, 

particularly in the area of criminal legal advice and legal education. This may 

well lead to a comparative project on the experience of prisoners in France (with 

Feuillée-Kendall, using her day-to-day experience as an avocate in Versailles), 

in the UK (with Dr Kathryn Dutton, an experienced researcher in this area) and 

in East Africa. As mentioned in Section 4.3, it has already been established that 

                                                           
 

195 Ibid, accessed 30 January 2017. 
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there is little English-language research focussing on imprisonment in 

France.196  

Wagn we can never confirm that [a particular 

approach] will generate knowledge that is new to one and all for all time, 

everywhere. 197 However, the author is optimistic that this comparative study 

could make a valid contribution to filling a knowledge-gap in English-language 

works concerning imprisonment in France, opening up increased possibilities 

for future dialogue and exchanges of practice between policy-makers in France 

and the United Kingdom, and also be of practical use to some NGOs working 

with prison populations in East Africa. It is on this note of anticipation that the 

author concludes the statement of her research to date into rights, 

responsibilities and reform in French justice between 1990 and 2016. 

 

 

                                                           
 

196  See footnote 164:  Levan, Prison violence: causes, consequences and solutions  
y little research exists that focusses on sentencing and imprisonment in 

 
197  Wagner, 'Ignorance in educational research: how not knowing shapes new knowledge' 36. 
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Glossary 
 
 

Avocat(e) Lawyer, ~ barrister 
 

Code de 
procédure pénale 

Code of criminal procedure 
 
 

Code pénal Criminal code 
 

délation  the reporting of fellow citizens to the authorities during the 
Occupation 
 

Intime conviction 
 

firm conviction; inner conviction  

Juge des libertés 
et de la détention 
 

Judge of freedom and detention 

 Examining magistrate; investigating judge 
 

Juge rouge Red judge; judge with left-wing political tendencies 
 

et de 
programmation 
pour la justice 
 

Law of orientation and planning for justice 

Loi sur la 
présomption 

 
 

Law on the presumption of innocence 

Milice Militia 
 

Ministre de la 
justice 
 

Justice minister 

Parti socialiste 
 

Socialist Party 

Personne morale Body corporate, corporation  
 

Pôle génocide et 
crimes contre 

 

Genocide and crimes against humanity unit 

Programme 
pénitentiaire 
 

Prison programme 
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Secret de 
 

Secrecy of the investigation process; confidentiality 
 
 

Union pour un 
mouvement 
populaire 
 

Union for a popular movement 

Vagabond Tramp, vagrant, wanderer 
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Abbreviations  

 

APP 
 

African Prisons Project 

CLEAR  
 

Christian Legal Education Aid and Research 

CPS 
 

Crown Prosecution Service 

ECHR 
 

European Convention on Human Rights 

FBLS 
 

Franco-  

FIDH 
 

Fédération internationale des droits de l omme 
(International Federation of Human Rights) 
 

ICC 
 

International Criminal Court 

ICTR 
 

International Criminal Tribunal for Rwanda 

ICTY 
 

International Criminal for Yugoslavia 

LCF 
 

 

NGO 
 

Non-governmental Organisation 

OTP 
 

Office of the Prosecutor 

PS Parti socialiste (Socialist Party) 
 

RAE 
 

Research Assessment Exercise 
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Appendix 1  
 

Chronological list of publications including category of publication 
 
 

 
Title of publication 

 
Category of 
publication 
 

 
Detail 

 
i.  (1994) The 
Criminal Law Review 735-743. 
 

 
Journal article 

 
R P * 

 
ii. : a figure under threat or 

 (1994) NS2 (1) Modern and 
Contemporary France 11-19. 
 

 
Journal article 

 
R P * 

 
iii. : spotlight on Thierry 
Jean-  
Civilization 81-94. 
 

 
Journal article 

 
R P * 

 
iv. 

.E. Allison and O.N. Heathcote (eds), 
Forty Years of the Fifth French Republic: Actions, 
dialogues and discourses (Peter Lang 1999) 223-
236. 
 

 
Chapter in 
book; 
Conference 
proceedings 

 
R P * 

 
v. 

 (2000) 49 International and Comparative 
Law Quarterly 199-208. 
 

 
Journal article 

 
R P * 

 
vi. Modes of Detection  in 

 (eds), Crime 
Scenes: Detective Narratives in European Culture 
since 1945 (Rodopi 2000) 15-24. 
 

 
Chapter in 
book; 
Conference 
proceedings 

 
R P * 

 
vii. 

13 The Justice Professional 391-403.  
 

 
Journal article 

 
R P * 
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viii. une humiliation pour la 
République -Kendall), (2004) 
12 (2) Modern and Contemporary France 159-175. 
 

 
Journal article 

 
R P ** 

 
ix. 
twenty-first: should we still fear the juge in the new 

. Feuillée-Kendall and H. 
Trouille (eds), Justice on Trial: the French juge in 
question (Peter Lang 2004) 249-274. 
 

 
Chapter in 
book 

 
U P * 

 
x. How far has the International Criminal Tribunal for 
Rwanda really come since Akayesu in the 
prosecution and investigation of sexual offences 
committed against women? An analysis 
of (2013) 11 International 
Criminal Law Review 743-788. 
 

 
Journal article 

 
R P * 

 
xi. France, Universal Jurisdiction and Rwandan 
génocidaires: The Simbikangwa Trial  (2016) 14 (1)  
Journal of International Criminal Justice 195-217. 
 

 
Journal article 

 
R P * 

 

Key: 

R refereed 

U unrefereed 

P available in the public domain 

* sole author 

** principal author 

*** joint author 
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Appendix 2  
 

Originality and nature of contribution to knowledge of the portfolio of 
work 

 
 

 
Publication 

 
Research questions 
driving individual 
publications 

 
Originality and contribution to 
knowledge 

 
Part One  
 
i.  
French criminal 

The Criminal Law 
Review 735-743. 
 

 
 
 
 Does French 
criminal procedure 
protect the rights of 
the defence 
adequately in the 
late twentieth and 
early twenty-first 
century? 
 

 How is the state 
addressing any 
deficiencies in 
procedures? 

 

 
 
 
 Produced English-language analysis 
of French language sources relating to 
reforms in French criminal procedure 
of interest to legal studies scholars  

 This was not a comparative study of 
the two systems but a critical analysis 
of the 1993 reforms to the Code de 
procédure pénale. 

 Set the reforms in the French political 
context at the time. 
 
 

 
ii. 

: a 
figure under 
threat or 
supremely 

(1994) NS2 (1) 
Modern and 
Contemporary 
France 11-19. 
 
 

 
 
to strengthen the 
rights of the 
defence, is the role 
of the juge 

n under 
threat? 
 

 Why is role of the 

the focus of such 
criticism? 

 

 
 Introduced the role of the juge 

 to French studies 
scholars. 
 Analysed the relationship between 
key actors in French justice and 
French politics, especially in relation 
to the 1993 election campaign. 
 Carried out research using French 
sources. 
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Part Two 
 
iii. 

and justice: 
spotlight on 
Thierry Jean-

(1) Contemporary 
French 
Civilization 81-94. 
 

 
 
 
 Why is Thierry 
Jean-Pierre so 
much in the 
headlines at 
present? 
 

 Are juges 
 simply 

trying to tackle  
crime or are they 
trying to create a 
high profile for 
themselves and 
enhance their 
careers? 

 
 
 
 Expanding on the previous analysis of 
the relationship between key actors in 
French justice and French politics, 
examined interactions between 
media, politics and justice in France. 

 Explored the attitudes of Thierry 
Jean-Pierre towards the secrecy of 
the investigation process. 

 Identified illogicality in French 
legislation whereby privacy legislation 
was sometimes respected and 
sometimes flouted. 

 Reflected on treatment by French 
journalists of French and British 
celebrities; drew conclusions as to the 
application of the law. 
 

 
iv. 

privacy and 
human rights in 
the Fifth 

Allison and O.N. 
Heathcote (eds),  
Forty Years of  
the Fifth French 
Republic: 
Actions, 
dialogues and 
discourses (Peter 
Lang 1999) 223-
236. 
 

 
 How does the 
French state 
protect the rights of 
the defence and 
ensure the 
confidentiality of 
the investigation 
through its privacy 
legislation? 
 

 How is this 
legislation so 
frequently 
breached and what 
are the legal 
consequences of 
the breaches? 

 

 
 Developing the theme of the secrecy 
of the investigation process, 
expounded to French studies scholars 
texts of French criminal and civil 
codes which protect privacy. 

 Applied these laws to contemporary 
issues relating to privacy of criminal 
investigations and to respect of 
privacy of well-known French public 
figures. 
 

 
v. 

public image:  
French privacy 

49 International 
and Comparative 
Law Quarterly 
199-208. 
 

 
 How does the 
French state 
protect the rights of 
public figures 
through its privacy 
legislation? 
 

 How is this 
legislation so 
frequently 
breached? What 
are the legal 
consequences? 
 

 
 Building on research for the previous 
publication, explained to English legal 
studies scholars texts of French 
criminal and civil codes which protect 
privacy. 

 Applied these laws to contemporary 
issues relating to the respect of 
privacy of well-known French and 
British public figures. 
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vi. 

detection in the 
crime reality 

Anne Mullen 
(eds) Crime 
Scenes: 
Detective 
Narratives in 
European Culture 
since 1945 
(Rodopi, 2000) 
15-24. 

 
 Does the crime 
reality show 
Témoin numéro Un 
shown on the state-
run television 
channel France 2 
have a role in 
solving crime in 
France? 
 

 Does the role of the 
 in 

this programme 
infringe the secrecy 
of the investigation 
process? 

 
 Expanding the study of the 
relationship between the juge and the 
media, analysed the reasons for the 
partnership being between the 
television presenters and the juge 

 in Témoin numéro Un, 
whereas in the United Kingdom, it is 
the police who co-present in 
Crimewatch UK. 
 Clarified the problems besetting this 
format in France, in contrast with the 
highly successful Crimewatch UK 
series (mass collaboration with the 
police during the second world was 
has led to a reluctance to report 
others to the police today). 
 

 
Part Three 
 

vii. 
boot camp?  
Where does 
France stand in 
the prison reform 

13 The Justice 
Professional  
391-403.  
 

 
 
 
 What is the 
situation in French 
prisons at the start 
of the twenty-first 
century? 
 

 Does the state, 
through the reforms 
implemented in the 
late twentieth 
century, respect 
the human rights of 
prisoners on 
remand and those 
convicted? 

 

 
 
 

 Presented the tensions in the French 
prison system and the reforms of the 
late twentieth century. 
 Demonstrated these to an 
Anglophone readership via incidents 
reported in the French press and 

book Médecin chef à la prison de la 
Santé. 

 
viii. 

une humiliation 
pour la 
République
Pascale Feuillée-
Kendall), (2004) 
12 (2) Modern 
and 
Contemporary 
France, 159-175. 
 

 
 How has the 
publication of 
Véronique 

Médecin chef à la 
prison de la Santé 
improved the 
respect of 

early twenty-first 
century?  
 

 What reforms have 
taken place since 
its publication?  

 

 
 Building on the previous research, 
presented the political developments, 
including two parliamentary reports, 
and reforms enacted after the 

 
 Examined the consequences on 
individuals of the non-respect of 
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ix. 

from the 
twentieth century 
into the twenty-
first: should we 
still fear the juge 
in the new legal 
framework? n P. 
Feuillée-Kendall 
and H. Trouille 
(eds) Justice on 
Trial: the French 
juge in question, 
(Peter Lang 
2004) 249-274. 
 

 
 Are the rights of the 
suspect respected 
more in the early 
twentieth-first 
century, following 
the socialist 

reforms, than they 
were in the 1990s? 
 

 What have been 
the challenges to 
enhancing these 
rights? 

 
 Should the suspect 
still fear the juge 

 in the 
twenty-first 
century? 
 

 
 Using French sources, examined the 
legislation passed in the early twenty-
first century and identified that the 
socialist government passed a raft of 
measures to enhance the rights of the 
suspect and reduce prison 
overcrowding by encouraging 
alternatives to custodial sentences, 
whereas the successor right-wing 
government introduced more 
repressive reforms and commenced a 
prison-building programme. 

 
Part Four 
 
x. How far has the 

International 
Criminal Tribunal 
for Rwanda really 
come 
since Akayesu in 
the prosecution 
and investigation 
of sexual 
offences 
committed 
against women? 
An analysis 
of Ndindiliyimana 

(2013) 11 
International 
Criminal Law 
Review 743-788. 
 

 
 
 
 Are international 
criminal tribunals 
able to ensure 
fairness in 
prosecuting violent 
crimes? 
 

 Case study: in a 
very recent case 
before the ICTR, 
what are the 
challenges to 
securing a 
conviction for rape 
 one of the most 

challenging 
offences to 
prosecute? 

 
 Considering the 
work of 
prosecutors, 
investigators and 
judges, where is 
the process 
flawed?  

 
 
 

 
 
 

 Having previously examined 
weaknesses in French criminal 
procedure, discussed flaws in 
international criminal procedures, 
demonstrating the impact these can 
have on the success or failure of 
prosecution of violent crime, and 
specifically serious sexual offences.  
 Analysed in detail the recent case of 
Ndindiliyimana et al (2011) to 
conclude that, despite a revolutionary 
approach to the definition of rape in 
the first case before the ICTR, 
charges of sexual violence committed 
against women are still infrequently 
prosecuted successfully. 
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 Have ICTR 
prosecution rates 
for sexual offences 
improved during 
the lifetime of the 
Tribunal? 
 

 
xi. France, 

universal 
jurisdiction and 
Rwandan 
génocidaires: the 
Simbikangwa 
Trial (2016) 14 
(1) Journal of 
International 
Criminal Justice 
195-217. 
 

 
 Are international 
tribunals better-
equipped to 
prosecute violent 
crimes than 
national 
jurisdictions? 

 
 Can French courts 
offer a viable 
alternative to 
international fora in 
the prosecution of 
these crimes? 

 

 
 Using French-language sources, 
analysed the trial of Pascal 
Simbikangwa (2014), the first, very 
recent, trial of a Rwandan genocide 
suspect before the French courts. 
 Analysed the possible fora for this 
trial, explaining the reasons for the 
choice of the French courts. 
 Examined the advantages and 
disadvantages of trying Rwandan 
suspects in French national courts. 
 Posed questions regarding the forum 
for future trials of genocide suspects 
in France. 
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Appendix 3  
 

Impact of publications forming portfolio of work: 
 

selected citations and expressions of esteem 
 

 
Publication Cited in 

 
Reference 

French Criminal 
 

(1994) The 
Criminal Law 
Review 735-743.  
 

Ivana Bacik, Catherine Maunsell, Susan Gogan, 
The legal process and victims of rape,  
A comparative analysis of the laws and 
legal procedures relating to rape, and their 
impact upon victims of rape, in the fifteen 
member states of the European Union, (The 
Dublin Rape Crisis Centre, The School of Law, 
Trinity College Dublin September 1998). 
 

Bibliography, 
p 380. 

 W. Cairns, R.C. McKeon, Introduction to French 
Law (Routledge 1995). 
 

Bibliography. 

 J. Hodgson, French criminal justice: a 
comparative account of the investigation and 
prosecution of crime in France (1st edn, Hart 
2005). 
 

Footnote 173, 
p 35,  
Footnote 5, p 
40; 
Bibliography, 
p 271. 

 
 P. Schmidt, Human 

Rights Brought Home: Socio-Legal Perspectives 
of Human Rights in the National Context 
(Bloomsbury Publishing 2004). 
 

Footnote 18, p 
189. 
Bibliography, 
p 273. 
 

 Suspects, defendants and victims in 
the French criminal process: the context of recent 
reform 51 International and Comparative 
Law Quarterly 781-816. 
 

Footnote 41, p 
788. 

 The Police, the prosecutor and the 
juge d'instruction: judicial supervision in France, 
theory and practice
Criminology 342-361. 
 

Footnote 16, p 
345; 
Bibliography, 
p 361. 

 Peter Johnstone, Investigations into white-collar 
offences and the 'Sick Man' of France (1999) 7(1) 
Journal of Financial Crime 37 49. 
 

Footnote 33, p 
40. 

 W. D. S. McLay, Clinical forensic medicine (2nd 
edn, Cambridge University Press 1996). 
 

Footnote 16, p 
13. 
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(1997) 45 American Journal of Comparative Law 
527-583. 
 

Footnote 41, p 
546; footnote 
98, p 570. 

 The Republican ideal? National 
minorities and the criminal justice system in 
contemporary France 2008) 10 Punishment and 
Society 375-400. 
 

Within main 
text p 384; 
Bibliography, 
p 400. 

 P. Roberts and A. Zuckerman, Criminal evidence 
(OUP 2010). 
 

Footnote 19, p 
47. 

 E. Steiner, French Law: a Comparative Approach 
(OUP 2010). 
 

Bibliography, 
p 295. 

 R. Terrill, World criminal justice systems: A 
Comparative Survey (Routledge 2015). 

Referenced 
within text, p 
179; 
Bibliography, 
p 700. 
 

 

(1998) 100 West Virginia Law Review 799-845. 
 

Footnote 39, p 
811. 

 Richard Vogler, A world view of criminal justice, 
International and Comparative Criminal Justice 
(Ashgate 2005). 
 

Bibliography, 
p 319. 

 Sherriff Albert Sheehan, Falkirk Sherriff Court 
 
 
 

Contacted the 
author by 
telephone in 
1994 to 
encourage her 
to join the 
Fanco British 
Lawyers 
Society. 
  

 Sir David Carruthers, Family Court Judge, 
Wellington, New Zealand; Chief District Court 
Judge. 
 

Wrote to the 
author in 1994 
for information 
regarding 
sources. 
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Le juge 
: a 

figure under 
threat or 
supremely 

 
(1994) NS2 (1) 
Modern and 
Contemporary 
France 11-19. 
 

Richard Vogler, A world view of criminal justice, 
International and Comparative Criminal Justice 
(Ashgate 2005). 
 

Referenced in 
text, p 162; 
Bibliography, 
p 319. 

 M. McColgan and A. Attanasio, 

international mission of enquiry for Fédération 
, March 1999) 

<https://www.fidh.org/IMG/pdf/271fran.pdf> 
Accessed 22 January 2016. 
 

Bibliography, 
p 48. 

 Eric Cahm, The Dreyfus Affair in French society 
and politics (Longman 1996). 
 

Referenced  in 
main text, p x. 

 
perspective: comparing the investigating grand 
jury with the French system of criminal 
investigations: a judge's perspective and 

Comparative Law Journal 87-105. 
 

Footnotes 18 
and 20, p 89. 

 Request from Professor Eric Cahm (University of 
Portsmouth) for summary of 1994 reform to Code 
pénal for Modern and Contemporary France. 
 

Dossier on 
Reforms to the 
Code pénal 
(1994) 2 
Modern and 
Contemporary 
France 503-8. 
 

iv. 
Privacy and 
Human Rights in 
the Fifth 

Allison and O.N. 
Heathcote (eds), 
Forty Years of  
the Fifth French 
Republic: 
Actions, 
dialogues and 
discourses 
(Peter Lang 
1999) 223-236. 
 

Invited by Dr Sheila Perry (University of 
Northumbria) to speak to French Studies students 
on French privacy legislation. 
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and Public 
Image:  French 
Privacy 

 
(2000) 49 
International and 
Comparative 
Law Quarterly 
199-208. 
 

Gert Brüggemeier, Aurelia Colombi Ciacchi and 
Patrick O'Callaghan 
Personality Rights in European Tort Law 
(Cambridge University Press 2010). 
 

Footnote 35, p 
14. 

 George C. Christie Philosopher Kings?: The 
Adjudication of Conflicting Human Rights and 
Social Values (OUP 2011). 
 

Referenced in 
main text, p 
154; 
Bibliography, 
p 181. 
 

 
Encounters: Paris bout du monde (1992) and Les 
Passagers du Roissy Express  (2008) 8 
(1) Journal of Romance Studies 91-106. 

Endnote 4, p 
105; 
Bibliography, 
p 106. 

 John Downey James Stanyer, Exposing 

Explaining the Frequency of Political Sex 
Scandals in Eight Democracies Using Fuzzy Set 

 (2013) 30 (3) 
Journal of Political Communication 495-509.  

Referenced 
twice within 
main text 
Bibliography, 
p 509. 

 John Downey and James Stanyer, Using Fuzzy 
Set Qualitative Comparative Analysis in 
Comparative Political Communication 
Research: Applying Fuzzy Set Theoretic 
Thinking to Small-N Case-
MJ Canel and K Voltmer (eds) Comparing 
Political Communication across Time and Space: 
New Studies in an Emerging Field (Palgrave 
MacMillan 2014) 47-63. 
 

Referenced 
within main 
text, pp 56, 
63. 

 Claire Hameau, (student of translation and 
interpreting at the Institut supérieur d'interprétation 
et de traduction) in Paris, chose to translate this 
article into French for her final translation project 
(16.09.2001). 

 

 Lord Jonathan Mance, Human Rights, Privacy 
and the Public Interest Who Draws the Line 

2009) 30 (3) Liverpool Law 
Review, 263-283. 

Bibliography, 
p 283. 
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 Street shootings: Covert 
photography and public privacy  (2010) 63 
Vanderbilt Law Review 1131-1160. 
 

Footnote 115, 
p 1147 

 James Stanyer, Intimate Politics: Publicity, Privacy 
and the Personal Lives of Politicians (Polity Press 
2012). 
 

Referenced 
within main 
text, pp 82, 
84, 185; 
Bibliography, 
p 208. 
 

 
Media: Pushing Away the L

Journal of Comparative Law 
<http://www.ejcl.org/131/art131-4.pdf> accessed 
22 January 2016. 
 

Footnote 8, p 
3. 

 An examination of the commercial and 
non commercial appropriation of persona within 
the United Kingdom, with a comparative analysis 
with common and civil law 

 (2011) Masters thesis, Durham 
University. 
 

Footnote 
1077, p 119; 
Bibliography, 
p 151. 

 
(Raison publique, 6 February 2010) 
<http://www.raison- publique.fr/article206.html> 
accessed 22 January 2016. 
 

Footnote 3. 

 Raymond Youngs English, French and German 
Comparative Law (Routledge 2014). 
 

Footnote 581, 
p 447. 

Camp or Boot 
Camp?  Where 
does France 
stand in the 
Prison Reform 

13 The Justice 
Professional 
391-403. 
 

La Grande Reconstruction, 1918 1935
(2001) 9 (4) Modern and Contemporary France 
523-537. 
 

Bibliography, 
p 537. 

 J. Stewart Public Policy Values (Palgrave 
Macmillan 2009). 

Referenced in 
text, p 95; 
Bibliography, 
p 223. 
 

 Michael Welch Corrections: A Critical Approach 
(Routledge 2013). 
 

Bibliography, 
p 682. 
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prisons: une 
humiliation pour 
la République
(with Pascale 
Feuillée-
Kendall), (2004) 
12 (2) Modern 
and 
Contemporary 
France, 159-175. 
 

M. Hawtin, Representations of prisons in 
contemporary photography (2010) Masters 
Thesis, University of Sheffield, available at 
<https://www.scribd.com/document/40312428/Rep
resentations-of-Prisons-in-Contemporary-French-
Photography> accessed 3 September 2016. 

Bibliography, 
p 98. 

ix. Justice on 
Trial: The French 
juge in question, 
P. Feuillée-
Kendall and H. 
Trouille (eds) 
(Peter Lang 
2004). 

Joëlle Godard, lecturer in law, University of 
Edinburgh. 
 

Following the 
conference 
giving rise to 
tis volume, 
invited the 
author to 
participate in a 
research 
seminar in 
France in 
2002, 
organised for 
legal 
professionals 
and 
academics, 
consisting of 
interviews with 
key figures in 
French legal 
and political 
institutions. 
 

 
Rosalind Greenstein (ed) 

Incroyable mais vraie: la traduction juridique 
(Publications de la Sorbonne 2005) 57-68. 
 

Bibliography, 
pp 67, 68. 

 J. Hodgson, French criminal justice: A 
comparative account of the investigation and 
prosecution of crime in France (1st edn, Hart 
2005). 
 

Footnote 70, p 
117; 
Bibliography, 
p 264. 

 Sir Thomas Legg KCB QC, Permanent 
Secretary of the Lord Chancellor's 
Department and Clerk of the Crown in Chancery. 
 

Presented a 
paper at the 
conference 
giving rise to 
this edited 
volume; 
contributed a 
chapter. 
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How Far Has 
the International 
Criminal Tribunal 
for Rwanda 
Really Come 
Since Akayesu in 
the Prosecution 
and Investigation 
of Sexual 
Offences 
Committed 
Against Women? 
An Analysis 
of Ndindiliyimana 

 (2013) 11 
International 
Criminal Law 
Review 743-788. 

Ruby Mae Axelson Akayesu: A short case note 
on an old but very important 
Thoughts, November 28, 2014) 
<https://rma26.wordpress.com/2014/11/28/akayes
u-a-short-case-note-on-an-old-but-very-important-
case/> accessed 22 January 2016. 
 

Footnote 4. 

 F. Lagarde, Rwanda 2013:  Bibliographie 
(University of Texas 2014). 

Gender-based 
violence, 
p 64. 

 G. Werle and F. Jessberger, Principles of 
international Criminal Law (3rd edn, OUP 2014). 
 

Footnote 100, 
p 304. 

xi. France, 
Universal 
Jurisdiction and 
Rwandan 
génocidaires: 
The 
Simbikangwa 
Trial (2016) 14 
(1) Journal of 
International 
Criminal Justice 
195-217. 
 

K. Ambos, Treatise on International Criminal Law: 
Volume III: International Criminal Procedure (OUP 
2016). 
 

Footnote 153, 
p 229; 
footnote 244, 
p 243. 

 International criminal law round up, PluriCourts - 
Centre for the Study of the Legitimate Roles of the 
Judiciary in the Global Order, 
<http://www.jus.uio.no/pluricourts/english/topics/cri
minal-law/news/2016-02-12-icl-news.html> 
accessed 2 September 2016. 
 

listed week 6. 

 Comments retweeted by David Whitehouse 
(Bloomberg journalist), Thijs Bouwknegt 
(Lecturer, Researcher, Netherlands Institute for 
War, Holocaust and Genocide Studies, NIOD). 

 

September 
2016. 
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Appendix 4     
 

Additional publications not forming part of the portfolio of work 
 

 

i. juge -Kendall and H 
Trouille (eds) Justice on Trial: the French juge in question, (Peter Lang 
2004) 137-159. 
 
 

ii. H. Trouille aw and criminal procedure and the challenge of 
Europeanisation: t
Nanette Neuwahl, A constitution for Europe? Governance and policy-
making in the European Union, collection Etudes européennes, 
Bibliothèque Nationale du Québec/Bibliothèque Nationale du Canada, 
2004, vol II, pp 297-312. 
 

 
iii. Legal translation in the classroom: a case s (with Farid 

Aitsiselmi), in eds C.Bocquet et al, La traduction juridique - histoire, 
théorie(s) et pratique, Association Suisse des Traducteurs, Terminologues 

2000, pp 371-393.  
 

 
iv. H. code pénal 

Contemporary France, vol NS 2, No 4, September 1994, pp 503-508. 
 
 

v. J.-
Dutch Crossing (UCL); no 49, Summer 1993; pp 83-96. 
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Appendix 5  
 

Papers delivered at conferences and research seminars 
 
 
i. 

 
 

ii. June 2004: 'Globalisation, Europeanisation and national policies: French 
criminal procedure e Implications of a wider Europe: politics, 
institutions and diversity, The European Consortium for Political Research 
(ecpr) Standing Group on the European Union, Second Pan-European 
Conference on EU Politics, Bologna Center, John Hopkins University, 
Bologna, Italy. 
 

iii. June 2004: law and criminal procedure and the challenge of 
Europeanisation: t Biennial Conference of the 
European Community Studies Association, Canada, on A constitution for 
Europe? Governance and policy-making in the European Union, Université 
de Montréal, Canada. 

 
iv. judicial area: an examination of French 

support for European legislation on cross-border c
Conference of the European Community Studies Association, Canada, on 
Bigger and better? The European Union, enlargement and reform, 
University of Toronto, Canada. 

 
v. faire Urba: opening a can 

Political scandals past and present, international conference organized by 
the European Studies Research Institute at the University of Salford. 
 

vi. udicial area: Europe pulling together or torn 
apart? Global (dis)connections conference, 
Bloomington Normal, Illinois, USA.  
 

vii. September 2000, organization of two-day conference With P. Feuillée-
Kendall (University of Reading): -il avoir peur des juges? Institut 
Français, French Embassy, London. 

 
viii. nterpreting in the legal c

visiting European Parliament interpreters. 
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ix. February 200 ranslation in the classroom: A 
La traduction 

juridique  
 
x. - Session 

on: Re- , at Reinventing France, annual conference 
of the Association for the Study of Modern and Contemporary France, 
University of Cardiff. 

 
xi. eality s

delegates, University of Bradford. 
 

xii. July 1999: 
delegates, University of Bradford. 

 
xiii. September 1998: rivacy and human r

paper presented at Forty Years of the Fifth French Republic: Actions, 
dialogues and discourses, annual conference of the Association for the 
Study of Modern and Contemporary France, University of Bradford. 
 

xiv. eality s
Media Research Group, Bradford. 
 

xv. me reality show as d
conference on The European detective, University of Exeter. 
 

xvi. -Pierre: examining magistrate extraordinaire or 
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Appendix 6 

Statement of independent work 
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Appendix 7 

Statement of prior submission 

 
 
The journal article H. L. Trouille, How far has the International Criminal Tribunal 

for Rwanda really come since Akayesu in the prosecution and investigation of 

sexual offences committed against women? An analysis of 

(2013) 11 International Criminal Law Review 743-788 included in the portfolio of 

publications is in part the result of research carried out for the completion of a 

degree of Master of Laws submitted to Leeds Metropolitan University (now 

Leeds Beckett University), ion of the shortcomings of the 

International Criminal Tribunal for Rwanda in the prosecution and investigation 

of sexual offences committed against women during the 1994 Rwandan 

degree of Master of Laws was awarded in 2012.  

 

 

 

 

  



 juge d’instruction
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Criminal Law Review 

1994 

A look at French criminal procedure 

Helen Trouille 

Subject: Criminal procedure 

Keywords: Criminal procedure; Detention; France 

Legislation: Code on Criminal Procedure 1992 (France)   

*Crim. L.R. 735  This article looks at French criminal procedure over the years, 
and in particular at the 1993 Socialist government's reforms to the Code of 
Criminal Procedure and the counter reforms of the right-wing government which 
succeeded it. 

A series of recent miscarriages of justice in England, where we have witnessed 
long prison sentences served by people wrongfully convicted, has led many to call 
into question the workings of English criminal procedure. Across the Channel, 
French criminal procedure is also in the dock, and although the grounds for casting 
doubt on its ability to conclude a criminal investigation fairly are different, the aims 
of both countries are the same: to increase the rights of the defence, for the 
defendant may well be innocent, at the same time as ensuring the punishment of 
the guilty. 

The systems in the two countries differ quite considerably, since one is essentially 
accusatorial, the other based on an inquisitorial past, but each has its 
shortcomings, which reformers are currently seeking to tackle. In England, the 
contentious issues are the long sentences served by innocent people, such as the 
Guildford Four, the Birmingham Six, Stefan Kiszko and Judith Ward. In France, of 
particular concern has been the number of detainees held for unacceptable lengths 
of time before trial during the preliminary investigation, or instruction ,1 and the 
obstacles which confront both themselves and their lawyers as far as access to 
their files and defending their cases are concerned. Different as the systems are, it 
may be of interest to consider the reforms contemplated in France and the 
solutions the French are seeking to the failings which, for historical reasons, are 
entrenched in their system. Some French reformers have, in fact, been considering 
an accusatorial-type procedure, abandoning their juge d'instruction2 at a time 
when, ironically, the possibility of adopting just such a feature of a more 
inquisitorial system, the examining magistrate, has been mooted in England. 

 

 *Crim. L.R. 736  Origins 

But first let us consider the origins of the French system. The current Code de 
procédure pénale3 has its roots in the Code d'instruction criminelle4 elaborated by 
Napoleon in 1808, one of the five Codes prepared by the Empire in the early 1800s 
to standardise rights and legal procedures across the realm. It has, in fact, 
undergone comparatively few fundamental changes since that date. During the 
pre-Revolution days of the Ancien Régime , the gathering of information was often 
a particularly barbaric practice. The instruction , or investigation, was carried out 
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via “the preparatory questioning; that is torture inflicted on suspects to extract a 
confession, … the preliminary questioning--torture intended to obtain from those 
condemned the names of their accomplices … ”5 and the cross-examination on the 
sellette --a low stool on which the accused was forced to sit for questioning. One 
could be forgiven for feeling that extracting a confession and thus settling the 
affair was at times more important than finding the true perpetrator of the crime. 

An inquisitorial system of justice had taken root over the years, a system which 
gave considerable power to the judge in the legal process and in the collecting of 
evidence, tending to disadvantage the accused. Indeed, Louis XIV effectively 
reinforced the maintenance of an inquisitorial system in an ordinance of 1670, 
which denied the accused legal assistance during the investigation, access to his 
file, confrontation with witnesses, inspection of evidence amassed against him or 
public debate. The process was secret, written and non-confrontational. This state 
of affairs was naturally open to many abuses and, in the mid-eighteenth century, 
the legal system was the source of severe criticism by certain learned people, 
culminating in a veritable campaign for a reorganisation of French justice.6 Thanks 
to a growing liberalissm during at least some of the Revolution years, the accused 
was eventually allowed the services of a lawyer,7 and ultimately both “preliminary 
questioning” and “preparatory questioning” and the associated torture were 
abolished. 

Many changes to the legal system took place during the Revolution, but these were 
often short-lived and it was only the compiling of Napoleon Bonaparte's Code 
d'instruction criminelle in 1808 that brought about a total reform of criminal 
procedure. In fact, many aspects of the Code d'instruction criminelle were harsher 
than the revolutionary reforms, for it was felt that the investigation procedure had 
become too liberal and that this had paralysed inquiries. Under Napoleon's Code d' 
instruction criminelle , the investigation process became the responsibility of the 
freshly created juge d' instruction , or examining magistrate, who was granted 
quite considerable powers--the issue of warrants, the examination of the suspect, 
decisions regarding detention prior to trial, all carried out in secrecy and allowing 
the suspect, who could not participate in the inquiry, little chance to build his case 
before trial, for the examining magistrate was not obliged to pass on any 
information concerning his case to the suspect. Although not granted the authority 
to pass judgment as to the guilt or innocence of *Crim. L.R. 737  the accused, 
thanks to these responsibilities the examining magistrate rapidly earned the title 
of the most powerful man in France. The Code d'instruction criminelle was to stand 
the test of time and was still in force at the time of General De Gaulle's 
constitutional reforms of 1958, when it was replaced by the Code de proceédure 
pénale ; naturally, certain changes had been made during the course of 
time--notably, the inquisitorial nature of the preliminary investigation process was 
relaxed over the years, and the law of December 8, 1897, eventually allowed a 
lawyer with access to details of the case to aid the accused--but, quite remarkably, 
the basic structure set in place by Napoleon had remained unchanged for 
one-and-a-half centuries. 

The 1958 reforms to the Code d'instruction criminelle sought to offer greater 
guarantees for the accused and addressed the controversial issues of pre-trial 
detention8 and the garde à vue ,9 issues which still cause concern today. In 1958, 
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and likewise nearly 40 years later, the French are still questioning the practice of 
imprisoning a person prior to trial--therefore innocent until proved guilty--and of 
forbidding him access to a lawyer during the early stages of the police 
investigation. These are issues which, some feel, strongly contradict the Human 
Rights Charter10 to which France emphasises her commitment in her Constitution. 
The 1958 reforms stressed the exceptional nature of pre-trial detention and 
underlined the fact that the examining magistrate should prioritise the cases of 
such detainees. As for the garde à vue , attempts were made to regularise this 
practice--subject to frequent abuse--of holding a suspect for questioning by the 
police without the support of his lawyer. The duration was to be 24 hours from the 
moment he first appeared before the police, but the possibility also existed to 
extend this period upon written authorisation from the examining magistrate or 
public prosecutor, and only if there seemed to be genuine grounds to suggest that 
the individual concerned would subsequently be charged. As a further protection to 
the suspect, abnormally long interrogations by the police were to be avoided, 
adequate breaks between questioning allowed and medical examinations provided 
at the end of the garde à vue , or even during, on the request of the suspect's 
family or the public prosecutor, the whole procedure to be recorded in the crime 
report and overseen by the Chambre d'accusation ,11 which could impose 
penalties on police officers infringing these directives. 

Despite these conditions, which were still valid on December 31, 1992, concern 
was continually being voiced about pre-trial detention. The frequency with which 
detainees were actually found guilty suggested that the very fact that they had 
been detained pre-judged them. Furthermore, although they were supposedly 
held separately from convicted prisoners, more often than not, space limitation led 
to them *Crim. L.R. 738  being confined alongside them. The high incidence of 
the Aids virus amongst the prison population, the risk of contamination, and the 
worrying suicide rate of detainees12 caused many to question the practice of 
pre-trial detention, especially at a time when prisons were known to be bursting at 
the seams.13 

 

The Reform Movement 

During the 1980s, a succession of Justice ministers had endeavoured to tackle 
these issues, but their proposed reforms had never materialised, thwarted by 
frequent elections and the arrival of a different party and different Justice Minister 
in power, who then set about reversing their predecessor's proposals. These 
vacillations were leading nowhere, and at last, with the arrival of a Socialist 
majority in 1988, the then Justice Minister, Pierre Arpaillange, decided, rather than 
following in the footsteps of his predecessors, to form a commission of legal 
experts to examine the criminal justice system and investigation process. The 
Commission “Justice peénale et droits de l'homme ”,14 set up in August 1988 and 
presided over by Mireille Delmas-Marty, professor in law at the Universiteé de 
Paris-Sud , a pioneer in matters of criminal law reform and also a member of the 
commission revising the criminal law,15 was to report back with its findings two 
years later. On June 28, 1990, it presented its report16 suggesting reforms in 
criminal procedure which were much deeper and more far-reaching than anything 
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previously undertaken. The main principle was a desire to increase the rights of the 
defence and to avoid the unnecessary suffering of innocent people mistakenly 
accused, at the same time maintaining an efficient and effective penal system. A 
first step in this process was the suggestion to do away with the examining 
magistrate--a suggestion which had already been made in 1949--transferring his 
powers to other authorities, and thus surmounting the ambiguity of his position, 
which combined the powers of both investigator and judge. The Commission 
advocated conferring the powers of investigation into a case on the public 
prosecutor's department,17 and the legal responsibilities on a juge des liberteés . 
The public prosecutor would interview the suspect, accompanied by his lawyer (an 
innovatory step), and any witnesses, and would be obliged to pronounce an official 
accusation speedily if the charges were not to be invalidated, for an official 
accusation allows the suspect access to his file and to legal advice. The juge des 
liberteés would take responsibility for decisions affecting the basic rights of the 
accused, such as the extension of the garde à vue , the authorising of custody 
warrants, bail, telephone tapping or searches and the length of pre-trial *Crim. 
L.R. 739  detention, if the public prosecutor were to recommend this. The juge 
des libertés was also to oversee the investigation process and deal with any 
complaints relating to procedure or to the behaviour of the public prosecutor and 
the police. One of the major innovations recommended by the commission was to 
allow the suspect a one-hour audience with his lawyer during the 24-hour garde à 
vue . Previously, this had not been authorised, and a suspect was all too often 
unaware of his rights and in particular of his right to silence, of which he was not 
necessarily informed by the police. Equal status was to be granted to defence and 
accusation, and the defence should have the right to ask for specific investigations 
to be carried out. Defence lawyers should have constant access to a client's file, a 
privilege hitherto not allowed, with lawyers only being able to consult the file in the 
two days leading up to an interview with the examining magistrate. As we can see, 
the Commission had turned its mind to increasing the rights of the suspect and had 
suggested greater freedom of action for defence lawyers. 

These recommendations were put forward in June 1990, but although they 
provided material for reflection, they were not to be implemented in their proposed 
form. Indeed, it was some considerable time before any of them were to become 
reality in any shape or form. Certainly, eliminating the examining magistrate was 
felt to be far too radical a step to take, and the change in status of public 
prosecutors, endowing them with the powers to carry out the preliminary 
investigation, would have required constitutional reform.18 On December 19, 
1992, the revised Criminal Procedure Code was approved. Having delayed and 
deliberated for many years, the Socialist Party in power finally saw the urgency for 
reform, thanks possibly to a series of scandals involving prominent socialist 
politicians19 who found themselves the victims of the French criminal justice 
system, discredited, hands tied in their defence, in the run-up to the parliamentary 
elections scheduled for March 1993, in which, according to all political pointers, the 
Socialists would suffer a massive defeat. In fact, abolishing the examining 
magistrate at such a time would have been politically dangerous. Although the 
examining magistrate must be appointed to a case by the public prosecutor and 
can be removed from it if he is deemed to be handling it badly, he is not directly 
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answerable to the Minister of Justice and is therefore seen as independent of the 
political party in power. This makes it difficult for a government to sweep 
embarrassing incidents of corruption under the carpet. The examining magistrate 
is therefore a popular figure and seen to symbolise the independence of the 
judiciary. To abolish this function would have suggested that the Socialists 
genuinely did have something to hide and that this was a very underhand way of 
preventing their misdemeanors from coming to light. 

 

The 1992 law 

The reforms to the criminal procedure were to be introduced progressively, 
staggered over a 22-month period, but the first changes were to come into effect 
as early as *Crim. L.R. 740  January 1993. First on the agenda for reform and to 
be implemented from January 1993 were measures to protect the presumption of 
innocence of any individual involved in a court case. Despite the existence of 
article 11of the Code de procédure pénale , which enforces the secrecy of the 
investigation process and forbids anyone to divulge information relating to a case 
before it comes to trial, it has long been commonplace to read detailed press 
reviews incriminating the as yet still officially innocent, or conversely exonerating 
those subsequently proven guilty. Indeed, in the well-known Grégory Villemin20 
case, eventually concluded in late December 1993, Jean-Michel Lambert, the first 
of the succession of examining magistrates investigating the case, had published a 
book relating the effects the case had had on his life, long before the final verdict 
was reached. In January 1993, the Code Civil was amended to include an article 
allowing those under the jurisdiction of the courts to request the publication of a 
statement in the press or on the television or radio which would correct any 
impression the media might have given as to the guilt of any party, before the final 
verdict, or to announce, as in the case of Christine Villemin, a non-lieu --the 
decision that there are no grounds for prosecution.21 Since the introduction of this 
law, some regional papers have indeed been required to print corrections to 
previously made statements. 

Also reinforcing the presumption of innocence was the move to replace the 
previously used term inculpation (meaning the official charging of a suspect and 
signifying the moment the accused was legally entitled to call upon his lawyer) 
with a two-stage procedure: the mise en examen , or opening of the investigation, 
of a suspect would allow him recourse to his legal rights and would be followed, at 
the end of the examining magistrate's preliminary investigation, by the official 
communication of the presumptions of criminal charges.22 The examining 
magistrate would be obliged to request the mise en examen of a suspect from the 
public prosecutor and to inform the suspect in writing, mailed by recorded 
delivery, of his impending fate. 

Of particular importance were the proposed reforms to the garde à vue . The new 
law allowed the detainee access to a lawyer from the twentieth hour of the garde 
à vue , with effect from March 1993; from January 1, 1994, access should be 
allowed from the very beginning of the garde à vue , although exception would be 
made for those held in connection with drug trafficking and terrorist offences. In 
such cases, detainees could be held for 48 hours before being entitled to consult 
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their lawyer. It was stated that detainees should also be informed “immediately” 
and “in a language they understand”23 of their right to inform their family by 
telephone of their whereabouts, *Crim. L.R. 741  to request a medical 
examination (to be carried out by a doctor chosen from a list drawn up by the 
public prosecutor) and to request a second medical examination in the event of the 
garde à vue being prolonged beyond 24 hours. Importantly in the defence of the 
presumption of innocence, those detained in garde à vue should not be subjected 
to the wearing of handcuffs, unless considered dangerous either to themselves or 
to others. It was also decided to abolish the then current practice of holding 
witnesses in garde à vue during a preliminary inquiry, other than in exceptional 
circumstances, and in which case the public prosecutor should be informed 
immediately. 

To assist the accused further in presenting his case, the law was revised to allow 
defence lawyers far greater access to their client's file. Until the 1993 law, defence 
layers were only able to consult documents in the 48 hours leading up to an 
interview with the examining magistrate. From March 1993, they were to be 
granted constant access to their client's file on week days, from the four days 
preceding the accused's first appearance before the examining magistrate. 
Furthermore, the right of the defence to request certain investigations was 
consolidated; requests expressed by the defence to be allowed to confront a 
witness, to return to the scene of the crime, or that a particular person be 
interviewed had to be treated seriously, and replied to within a month, in writing, 
by ordonnance motivée ,24 against which an appeal to the Chambre d'accusation 
was possible. 

The authority of the examining magistrate was further restricted in questions of 
pre-trial detention. Formerly the prerogative of the examining magistrate, from 
January 1, 1994, decisions relating to pre-trial detention were to be made by a 
team consisting of a judge and two assistants, none of whom being the examining 
magistrate responsible for the case.25 In the meantime, all decisions regarding 
pre-trial detention made by the examining magistrate were to be approved by the 
presiding judge. This step towards shared decision-making could also affect the 
actual inquiry procedure, for March 1993 was to see the introduction of a system 
allowing a presiding judge to nominate additional examining magistrates to assist 
the examining magistrate already investigating a case, should it prove particularly 
complex or serious, or even on the request of the examining magistrate in charge. 

Additionally, from March 1993, the laws on nullité --the declaring as nul and void 
of any evidence obtained in violation of the Code de procédure pénale --were to be 
widened considerably. The new law formalised clearly in its paragraphs certain 
acts which could lead to the invocation of the laws on nullité and lead to cases 
collapsing in court due to procedural irregularities. These consisted of 
contravening the law as far as searches, telephone tapping and the garde à vue 
were concerned; furthermore, defence lawyers were to be able to pinpoint these 
irregularities at any point during the preliminary investigation and to refer them 
directly to the Chambre d'Accusation , rather than being obliged to wait until the 
court hearing. 

Finally, and very importantly, it was decided to reinforce the contradictory nature 



    Page7 

of the procedure at the cost of the inquisitorial element. The presiding judge was to 
have no part in the questioning of the accused or the witnesses, but to take the 
role of arbitrator. The accused and witnesses would be questioned by the public 
prosecutor, *Crim. L.R. 742  the accusation, defence lawyers--even the accused 
himself could question witnesses if he wished. It was stressed, too, that the trial 
should centre around a discussion of the facts pertaining to the case, before 
proceeding to a character examination of the accused himself. 

 

Retrenchment 

From the very start, the new law was unpopular, first amongst the opposition 
parties, who voted against it and secondly amongst the examining magistrates, 
who saw in it a reduction of their powers and an increase in their 
workload--although welcomed by lawyers,26 who saw their task facilitated, even 
at the cost of extra, often unpaid, work.27 In January 1993, several examining 
magistrates handed in their resignation, and others protested by systematically 
requesting that all people interviewed be kept in détention provisoire . The future 
of the new legislation must always have seemed fragile, for, as the parliamentary 
elections of March 1993 approached, it became ever more inevitable that the 
Socialists would suffer a crushing defeat, that the right-wing parties would be 
victorious--precisely the parties which had voted against the reforms to the Code 
of Criminal Procedure--and that the likelihood of retrograde reform was very high. 

Already in May 1993 following the return to power of the Right, the new right-wing 
Justice Minister, Pierre Méhaignerie, announced the outlines of his proposed 
reforms to the Code of Criminal Procedure. Predictably, these consisted to a great 
extent of reversing paragraphs of the January 4, 1993, law, and they themselves 
became law on August 25, 1993. 

The powers of the examining magistrate, curtailed by the previous legislation, 
were restored. No longer obliged to request the mise en examen of a suspect from 
the public prosecutor, the examining magistrate was also dispensed from the 
necessity of informing the suspect beforehand, in writing, of his forthcoming 
interview, an element of the Socialist legislation which had particularly 
exasperated examining magistrates. In addition, the official communication of the 
présomption de charges was abolished, these measures trimming back the extra 
bureaucracy created by the January 1993 law and so ferociously criticised by the 
magistrates. In similar vein, the defence lawyer's constant access to his client's 
file, granted by the January legislation, was whittled down. It would still be 
possible for the defence to consult documents four working days before the 
examining magistrate's first interview with the accused, but from then on, access 
to the file would be determined by the “conditions necessary for the 
smooth-running of the examining magistrate's practice”28 ; in other words, the 
examining magistrate would theoretically, once more, have considerable powers 
to withhold information from the defence. Defence lawyers would still, however, be 
entitled to request that certain investigations be carried out, and to be present 
from the examining magistrate's first interview with the defendant. 

 *Crim. L.R. 743  A further step in restoring the powers of the examining 
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magistrate was the restitution of his authority concerning pre-trial detention. Such 
issues were no longer to be team decisions. However, in order to limit the number 
of people held pending trial in French prisons, it was stipulated that a detainee 
should have the right to request from the Chambre d'accusation the reversal of 
this decision, and to receive a verdict within three working days. Furthermore, the 
anticipated change to a more accusatorial, confrontational style of trial, due to 
take effect from January 1, 1994, in which the presiding judge's role would be 
purely to judge and not to question, was also revoked in preference for a 
maintenance of the status quo.29 New legislation on the “garde à vue” was 
perhaps awaited with most concern. The Socialist legislator had allowed for far 
greater legal assistance at an earlier stage; would such liberalism survive the 
Conservative onslaught? In fact, the ultimate legislation allowed for intervention of 
the lawyer from the twentieth hour, as stipulated in the previous reform, but 
eliminated the possibility of bringing this forward to the very start of the “garde à 
vue” from January 1, 1994. This privilege was to be withheld until the thirty-sixth 
hour in cases of conspiracy, extortion, gang land crime and procurers. M.P.s voting 
the new law initially proposed quite simply to dispense with this assistance where 
drug traffickers and terrorists were concerned, but the Conseil Constitutionnel30 
ruled that the principle of equality was being contravened if a person suspected of 
a drug-related offence was refused access to a lawyer, whilst someone suspected 
of an offence carrying a similar sentence was not.31 The previous time-limit of 48 
hours was thus maintained. The element of choice granted to the suspect in 
selecting a doctor to perform his medical examination from a prescribed list was 
also removed. The public prosecutor's department would nominate a doctor. 
Furthermore, the majority of the nullités textuelles , stipulating in writing 
irregularities in procedure which could lead to the closing of a case, were 
suppressed. However, clarification was made as to the notification of a suspect's 
detention in garde à vue --previously allowed to inform his family, the new 
legislation authorised him to contact the person he was living with, a parent, a 
brother or sister or an employer. 

 

 *Crim. L.R. 744  Conclusion 

We see, then, in the deliberations of recent years, that there has been a 
recognition by the legislator of the need for reform of criminal procedure. Actually 
deciding upon the appropriate reform and putting this reform into practice poses 
greater problems. It would appear that steps towards a more accusatorial type of 
procedure are slowly being taken, but at the same time, there is a desire on the 
part of the political party in power not to alienate a part of its electorate by 
introducing unpopular measures. The “ping-pong” effect of recent reform is in fact 
quite likely to be, at least in part, a reflection of party political considerations as 
much as concern for an efficient legal process. The Socialists had every reason to 
increase the powers of the defence, with prominent Socialist politicians falling foul 
of the law; the Conservatives, on the other hand, would be less inclined to want to 
ease the embarrassment of their political opponents, and certainly not at the cost 
of alienating the typically conservative electorate of the magistrature. 
Furthermore, the tightening up of the Code of Criminal Procedurefollows a pattern 
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set by the present government, currently debating the revision to the nationality 
laws and anticipating a hard-line approach to immigration. Whatever the case may 
be, the fact remains that, in recent years, the Code of Criminal Procedure has 
come close to quite considerable reform, and that, in France today, there exists a 
strong current of support for measures which will allow greater freedom of 
movement to the suspect in defending his case. It is perhaps also of interest to 
note the visit to London of French Justice Minister, Pierre Méhaignerie, in February 
1994. Officially not culling information on accusatorial procedures, but rather 
taking a good long look at the role of lay magistrates in English courts and their 
potential to reduce delays in bringing cases to trial, maybe Méhaignerie was also 
looking for solutions to the “… very negative view of justice … ”32 held by many 
French citizens today. 

Crim. L.R. 1994, Oct, 735-744 
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Private life and public image: privacy legislation in France 

Helen Trouille 

Subject: Human rights 

Keywords: Celebrities; France; Press; Privacy 

 *I.C.L.Q. 199  IN October 1998, at the height of the Monicagate scandal, the 
publication by the French publisher Plon of a novel which recounts the adulterous 
relationship in the 1960s between a politician bearing a marked resemblance to 
François Mitterrand, and a journalist, provided an interesting comparison between 
the attitudes of the French and of the Americans to the romantic dalliances of their 
respective leaders. For Jeanne Dautun's work of fiction Un ami d'autrefois is most 
certainly no Monica's Story, and French reactions to their President's lengthy 
extra-marital relationship with Anne Pingeot have been at the very least 
understanding, if not even compassionate. In France, the small gathering of 
graveside mourners amongst whom Mitterrand's mistress and illegitimate 
daughter Mazarine took their places shocked no-one, although many an eyebrow 
was raised in the United States. In truth, Mitterrand manipulated the release of 
information about his private life all along the line, “coming clean” only 
progressively with his approaching death. Although the general public knew 
nothing of his double life, journalists had been very much aware of the existence of 
this second family for a great many years, but had revealed nothing. The respect 
of his privacy in this relationship and the reactions of fellow French politicians to his 
unashamed infidelity contrast sharply with the fate reserved for Bill Clinton, the 
indiscretions of his private life exposed in the nation's press for all to enjoy. We 
may ask ourselves if French journalists are perhaps more gentlemanly, less 
cut-throat than their Anglo-Saxon counterparts. Or are the cliches which describe 
latins as inveterate romantics and lovers true after all? Or are these irrational 
judgments supported by powerful French legislation protecting the individual's 
right to privacy? This article aims to examine the main texts relating to 
infringements of privacy in France, highlighting in particular those committed by 
the press against public figures and celebrities. 

For the French, public life and private life are quite separate; being slightly less 
than truthful about events occurring in one's private life is considered completely 
irrelevant to one's role in public office. The private and the public do not mix. A 
survey carried out by Ipsos-Le Point in September 1998, at the height of Clinton's 
troubles, demonstrated clearly French feelings on the whole Monicagate episode. 
On press reporting, a massive 88% of those questioned felt that the American 
media had gone too far in its treatment of the affair, only 8% felt that Clinton 
should consider resigning and a resounding 85% of respondents replied “non” to 
the question “Un homme politique est-il condamnable quand il ment sur sa vie 
privée?” (Should a politician be taken to court when he lies about his private 
life?).1 In fact, remarkably little is published in French newspapers and magazines 
relating to the private lives of French public figures. Under the Fifth Republic there 
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have been only three notable exceptions to the silence of the press in this respect. 
The first of these in 1974 revolved around President Valéry Giscard *I.C.L.Q. 
200  d'Estaing's nighttime peregrinations, from which he returned in the early 
hours of the morning to the Elysée Palace. Concerns were expressed at the 
potential indiscretions of the President in a system where he is seen as the sole 
repository of power, and they quite overshadowed the faint murmurings there had 
been about the declining health of his predecessor, Georges Pompidou. In 1991, 
the silence was broken once again, but this time of his own volition, by former 
socialist prime minister Michel Rocard who disclosed the news of his divorce in an 
interview with the weekly newsmagazine Le Point (2 November 1991). During the 
interview, he voiced his hopes that the press would thereafter respect his privacy 
in the matter, adding “We are fortunate enough not to experience the American 
syndrome, where the private lives of any public figures are exposed in minutest 
detail”.2 The third occasion was precisely that of the disclosure of the existence of 
President Mitterrand's illegitimate daughter Mazarine, revealed to the public in a 
spread in Paris Match in November 1994. Interestingly, this step was denounced 
by some as an invasion of privacy, despite the fact that, in journalistic circles, the 
relationship had been an open secret. 

This state of affairs does not mean to say, of course, that no salacious stories at all 
appear in the French press, nor that the French do not enjoy reading about the 
intimate secrets of the rich and famous. For of course, there is a flourishing 
sensational press which thrives on publishing full-colour photographs and 
outrageous revelations about well-known figures. It would appear, however, that 
those who fall prey to the highly intrusive telephoto lenses of photographers from 
magazines such as Parish Match, Ici Paris and Void are selected differently. 
Members of foreign royal families, celebrities of the stage, screen and sports field 
are all fair game, with few holds barred. Politicians can expect to be victims--but 
they will usually be implicated in some fraudulent or otherwise corrupt affair, as 
opposed to a sex scandal. Roland Dumas, for example, has seen his dirty linen 
washed in public; however, the starting point for this was not his relationship with 
Christine Deviers-Joncour, but rather accusations of corruption at a financial level. 
The possibility of an image of the French president embracing an administrative 
assistant at the Elysée appearing in the national and international press and on 
television in the way we have all seen Clinton and Lewinsky captured is remote. 

The constant desire to know more and more about those in the public gaze has 
caused journalists to go to ever greater lengths to snap the definitive shot, to sell 
it for a small fortune and then wait for the compensation claims to roll in. Ten 
million francs are reputed to have exchanged hands for photographs of Diana and 
Dodi's kiss in the summer preceding her death in 1997. However, since the furore 
surrounding the role of the paparazzi in the Princess of Wales' fatal accident and 
the vast sums of money paid for photographs of the kiss and of the crash, news 
editors have been rather more cautious in terms of what they will print and how 
much they will pay. Fifteen million francs were paid out to stars by way of 
compensation for violation of privacy through intrusive photography by the 
*I.C.L.Q. 201  magazine Void (the French version of Hello ) in 1997 alone--and 
this not counting the lawyers' fees! Indeed, the Daniel Agnelli news agency 
confesses that--post Diana--it will now pay only 10,000 francs for a photograph 
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which would have fetched ten times that sum in the past, and to reduce the risks 
of expensive compensation claims, French magazines have turned to running 
features on foreign stars, as opposed to their own (entitled to the same justice, but 
less likely to know it), even though these have proved less popular with their 
readership.3 

In Britain, self-regulation is the basis for press-reporting on celebrities. French 
Law, by contrast, contains a number of texts intended to restrict quite severely 
violation of the privacy, or vie privée, of the individual. Traditionally, judges ruling 
on interferences in privacy turned to jurisprudence and to texts from Commercial 
Law, supporting their judgements with legislation on authorship and copyright, on 
the right to one's name, on Us droits du modèle (legislation which ruled that an 
individual was the owner of any likeness made of him, be it painted engraved or 
sculpted, and of the use which was made of it), including Its droits du modèle 
photographié (legislation relating purely to one's rights over one's photographic 
image) as attributes of his own person, and to general legislation relating to 
privacy. Indeed, judges tended to adopt a hard-line approach to infringements of 
the “droit à l'image ” of an individual. Courts ruled that it was unlawful to 
photograph an individual without his consent, even if the photograph was not for 
subsequent publication, and the victim could expect compensation. However, the 
whole issue of consent was a problematic one--and remains so--since consent for 
the photograph to be taken may appear to be given, in so far as the subject may 
pose willingly for the camera, without necessarily wishing to authorise the 
subsequent publication of the image. In the 1960s, Advocate General Lindon 
outlined the hypothetical example of a couple snapped arm in arm at a car show, 
admiring an expensive car. A successful protestation could be made against the 
publication of the photograph, for, in this fictitious example, the outing was a 
clandestine one, of which the gentleman's lawful wife was unaware … In such a 
case, he felt that it was reasonable to expect payment of compensation for 
violation of his private life.4 

In France today, rulings on infringements of privacy committed by the press refer 
to legislation found in the Civil Code (Code civil ), the Criminal Code (Code pénal ) 
and the European Convention on Human Rights, which emphasise concepts such 
as the droit a l'image (right to one's image), lieu privé (private place) and the 
inviolability of relations familiales et sentimentales (family and private 
relationships), as well as continuing to support judgements by referring to 
jurisprudence. A contentious issue in this area has been what is actually 
understood by privacy or vie privée, and judges must form their own definition 
from judgements previously made. The starting point is generally taken to be that 
vie privée is the “secret domain where every individual has a right to be left in 
*I.C.L.Q. 202  peace” (la sphère secrète où l'individu aura le droit d'être laissè 
tranquille5 ). However, the lack of precision of this definition--which was 
intentionally left open in order for changes in the perception of privacy--naturally 
allows considerable flexibility in interpretation, which may vary according to the 
circumstances and to the person dealing with them. 

Today, the mainstay of legislation on violation of privacy in the context of 
intrusions by the press is the law of 17 July 1970. This law modified both the 
Criminal and Civil Codes, providing a framework for sanctions in both criminal and 
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civil courts, sanctions which are not to be taken lightly in terms either of the extent 
of the definition of the offence or the limit of the penalty imposed. Article 9 of the 
Civil Code states the following: 

Everyone should be able to expect their privacy to be respected. The judges may, 
without adversely affecting a compensation claim, prescribe any measure 
whatsoever, such as sequestration, seizure of goods, or any other measure with a 
view to preventing or bringing to an end an intrusion into the intimate nature of the 
private life of an individual. These measures may be implemented by the judge as 
emergency measures if necessary (See notes for original text). 

It would indeed be a bold newspaper editor who would risk seizure of his printing 
presses in exchange for titillating his readership for a brief season. In the 1970s, 
Advocate General Lindon ruled that the sentimental life of an individual was 
something strictly private, and that article 9 of the Civil Code forbade revealing to 
the general public a genuine or fictitious liaison.6 However, a distinction is made 
between the privacy (vie privée ) of an individual and the intimate nature of his or 
her private life (intimité de la vie privée ), the legislation only punishing severely 
an infringement of the latter. This second notion is more restrictive and is taken to 
relate to matters concerning marital or sentimental relationships usually kept 
hidden from other parties.7 Even so, such legislation in the States would perhaps 
have saved Clinton some embarrassment, and it certainly enabled Mitterrand to 
keep his relationship with Anne Pingeot under wraps. Article 1382 of the Civil Code 
provides for compensation to be made to the person whose privacy has been 
invaded, stating: “Any act performed by an individual which causes hurt to another 
obliges the person responsible for that hurt to make compensation for it” (see 
notes for original text). The protection offered to family relationships has been 
reinforced by article 8 of the European Convention on Human Rights, which states 
the following: 

1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or 
*I.C.L.Q. 203  morals, or for the protection of the rights and freedoms of others. 
(Article 8, European Convention on Human Rights, 1950.)8 

Judges, it appears, consider extra-marital, sentimental relationships to be covered 
by “private and family life”. A woman, following the instructions of the court which 
required her to gather evidence confirming the infidelity of her husband, was 
nevertheless found to be acting illegally when she revealed her findings to the 
husband of her rival, without the consent of the latter. The court ruled that she had 
contravened article 9 of the Civil Code, and that her intention had been to seriously 
damage the quality of her husband's mistress' private life. It was the cheated wife 
who was ordered to pay compensation to her rival.9 Compensation to be made has 
traditionally been calculated by the judges to be in proportion to the harm done to 
the injured party and to the amount of money made or potentially made from the 
disclosures, which can naturally, in the case of a well-known public figure, reach 
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very high sums.10 

For its part, the Criminal Code saw five of its articles altered by the law of 17 July 
1970 (articles 368-372), the most noteworthy of these now reading, since revision 
of the Code in 1994: 

The act of intentionally infringing the privacy of another individual using any 
process whatsoever by 

1. Picking up, recording or transmitting words spoken in private or confidentially, 
without the consent of the speaker, 

2. Imprinting, recording or transmitting the image of a person in a private place 
without his or her consent; 

carries a sentence of one year in prison and a fine of 300,000 francs. If the acts 
mentioned in this paragraph are performed in the sight and with the knowledge of 
those concerned without their opposition, at a tune when they could have 
protested, the consent of the individuals is presumed to be given (Revised Criminal 
Code, article 226-1, law of 17 July 1970; see notes for original text). 

This will remind many of the actions of the Princess of Wales in France, when, 
pursued by photographers, she demanded they hand over film of photographs 
they had shot without her permission. This paragraph would also certainly have 
posed problems in the use of secret recordings of conversations as any form of 
evidence, such as those made by Linda Tripp of conversations with Lewinsky in the 
Clinton case. In France, the recording of telephone conversations by private 
individuals is also, of course, strictly illegal and is punishable under article 225 
paragraph IS of the revised Criminal Code, a paragraph which also incriminates 
tampering with another person's electronic mail--certainly retrieving erased 
messages from the waste bin! 

The act, committed with malicious intent, of opening, destroying, delaying or 
diverting mail which may or may not have reached its destination and which is 
addressed to a third party, or to gain knowledge of the correspondence by 
fraudulent means, carries a sentence of one year in prison and a fine of 300,000 
francs. Likewise liable to the same sentence and fine is the act, committed with 
malicious intent, of intercepting, diverting, using or making public correspondence 
sent, *I.C.L.Q. 204  transmitted or received by the means of 
telecommunications, or of installing equipment designed to carry out such 
interception (Revised Criminal Code, Article 226-15. See notes for original text). 

This legislation is rigorously applied by the courts, but of course does not present 
an obstacle to the police or examining magistrate, who may waive such constraints 
in the search for the truth (articles 56 and 81 of the Code of Criminal Procedure). 

At the time the law of 17 July 1970 was passed in France, the intention was not 
specifically to protect the president, nor even other political figures. The law was 
actually referred to with some humour as the loi BB, after the principal personality 
who would probably need to have recourse to it: Brigitte Bardot. Brigitte Bardot 
had already brought cases against intrusions in her privacy, which were numerous. 
She had been photographed scantily clad in her own home at Bazoches, sitting on 
a bench, and in a car in the street setting out for her home. Despite murmurings 
that, by the very nature of their work, stars axe always on public show, the courts 
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ruled that the use of a telephoto lens to take pictures without her knowledge, in 
her own home and when she was not engaged in any professional activity was an 
unreasonable invasion of her privacy, and that “the rights an individual has over 
his own image must not exclude showbusiness artistes or public figures” (le droit 
de la personne sur son image ne saurait souffrir d'exception pour les vedettes de 
l'art ou les personnalités publiques)11 , unless they were on public duty and their 
permission had therefore been presumed to have been given. The final decision 
reached, the person to pay the price in cases of invasions of privacy is usually the 
person who has committed the indiscretion, although the editor of the publication, 
the printers and those making the publication available for sale can also be sued as 
accomplices, and it is the editor of the publication who is ultimately held 
responsible if the perpetrator of the offence is unknown or unavailable.12 

The droit à l'image, outlined above, does not figure in English Law. French Law 
perceives the individual's image to be an item of his or her private property, since 
the rights over one's image are seen as extension of the rights that each individual 
has over his own body, of which the image is a visual representation.13 Therefore, 
contravening the rights to someone's image is invading his or her privacy. More 
recently than the above example, the French television channel TF1 was 
successfully prosecuted for showing in its reality show Les marches de la gloire 
images of a man, Laurent Gilles, falling from a burning building, dragging a woman 
with him. An interview with the plaintiff, given solely for use by a German 
programme, had been used by TF1 alongside footage of the fire, in the form of a 
montage relaying the most dramatic shots in slow motion with selected parts of 
the interview in voice-over, as if the main protagonist were actually commenting 
his acts. In fact, this was not the case, although negotiations were underway for 
his participation in the show. The court ruled that TF1 had contravened article 9 of 
the Civil Code, in addition to exploiting this incident for commercial ends rather 
than for the documentation and education of the television audience, by showing 
*I.C.L.Q. 205  the scenes at peak viewing time, and granted compensation of 
100,000 francs. The ruling emphasised the following: 

Everyone has the right to expect the intimate nature of his or her private life to be 
respected, and is entitled to its protection by defining himself or herself the limits 
of what may be revealed in this respect. 

Likewise, every individual also possess the exclusive rights to his or her image, an 
attribute of one's own person, and to the use which is made of it, and consequently 
may oppose the reproduction and publication of this image without his or her 
permission being explicitly given or being understood to have been given (Ruling 
of the Tribunal de grande instance, Nanterre, 18 April 1995, reported in the 
Gazette du Palais, 1995, volume I, p.279, see notes for original text). 

Other rulings made in the case of celebrities emphasise the universality of this 
legislation, adding “fut-il célèbre” (even if he is famous) to the definition of the 
person concerned. 

The second paragraph of article 226-1 of the Criminal Code also talks of the 
intrusion of a private place (lieu privé ) as an offence, appearing to make a 
distinction between the public and private domains in this respect. This emphasis 
would appear to indicate that an individual photographed in a public place is 
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knowingly exposing himself or herself to the public gaze and can therefore expect 
no special protection from the law, in other words, you can only expect to be 
entitled to privacy in a private place. However, French courts appear to look 
sympathetically on incidents which can genuinely be described as violations of 
privacy even though they take place in public places, as can be seen in the above 
example. The court ruled that, although this episode took place in public, it 
recounted a particularly tragic incident in Monsieur Gilles' private life, since it was 
a life-threatening incident, and therefore his privacy had been invaded. A similar 
judgement was made concerning photographs taken at the funeral of the actor 
Yves Montand, photographs taken in a public place, but of infinitely private scenes 
of grief. The offending party, the weekly magazine France Dimanche, was ordered 
to pay 80,000 francs in compensation to Catherine Allégret, Montand's adopted 
daughter.14 

The idea of lieu privé is a projection of a concept that the French have long 
revered, the sanctity of the home (l'inviolabilité du domicile ); The law of 3 July 
1877 stated “The inhabitants of a property will never be evicted from the room and 
the bed where they regularly sleep”.15 Jurisprudence, too, gives a broad definition 
to the term domicile. It is not simply an individual's home address, but any place 
where he has the right to describe himself as being at home, whether he actually 
resides there or not. Into this category fall caravans, outhouses, balconies, 
terraces, courtyards, grounds, even those poorly protected from prying eyes and 
badly maintained. Holiday flats and hotel rooms can also be considered domiciles, 
as can the place of work, although this is generally less well-protected by law, and 
boats, but not cars. Commercial premises such as restaurants, cafés and shops 
during opening hours are not considered as domiciles.16 Many a royal has 
*I.C.L.Q. 206  protested against photographers directing telephoto lenses at her 
yacht. A recent case of note is probably the attempt by Mohammed Al Fayed to 
incriminate the photographers who hounded his son and the Princess of Wales 
during the summer of 1997, which they spent in the south of France and on the 
Mediterranean. The Duchess of York, too, was successful in her case against Paris 
Match for its reporting on her holiday in France with her two young daughters and 
the “shrimping” episode with her financial adviser featured in the edition of 3 
September 1992; in this country, the English tabloids also exploited this incident 
mercilessly, but were untouchable.17 However, taking photographs or fingerprints 
during a police investigation is not an infringement of an individual's privacy or 
droit d l'image, since a police station cannot be considered to be a private place. 
And the seizure of Madame Tiberi's personal diary during a search of the Mayor of 
Paris' private apartment in June 1996, although most definitely a violation of 
privacy, was justified by the need to further the enquiry.18 

Another text protecting the private life of the individual is article 226-13 of the 
Criminal Code, which concerns professional secrecy: 

The divulging of confidential information by a person entrusted with such 
information, either due to his function or the nature of his profession on a 
temporary or permanent basis is liable to a sentence of one year in prison and a 
fine of 100,000 francs (see notes for original text). 

President Mitterrand's family were to avail themselves of this legislation in relation 
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to the intended publication of a book, Le Grand Secret, by Mitterrand's doctor, 
Gübler, who cared for him in the period leading up to his death. On 18 January 
1996, the Tribunal de Grande Instance in Paris ruled that the author and editor 
were guilty of violating professional secrecy and had invaded the intimate nature 
of Mitterrand's, his wife's and his children's privacy. This legislation enabled both 
Presidents Mitterrand and Pompidou to keep secret the fact the country was being 
run by men seriously ill, the fact that their illness could conceivably have rendered 
them less than competent to remain at the leadership of the country apparently 
taking second place to their right to privacy. This again forms an interesting 
contrast with United States' president Ronald Reagan's candid admissions of 
suffering from both cancer and Alzheimer's disease. 

We can see, therefore, that a number of texts exist in order to protect the privacy 
of the individual, laws which are enforced in the case of public figures and the more 
humble man or woman in the street There is also, however, a strong cultural 
context which insists that a person's private life has no bearing on his public 
function and refuses to indulge in the spreading of sleaze which has become a 
feature of Anglo-Saxon politics. Ironically, shock at the treatment of the United 
States president has even hindered the Justice Minister Elisabeth Guigou in her 
proposed reforms of the legal system aimed at according greater rights to the 
defence. For Madame Guigou aims to grant greater independance to the public 
prosecutor's department (le parquet ), currently answerable to the Justice 
Minister, who is of course a member of the government in power. In addition, 
*I.C.L.Q. 207  under debate for some time now has been the shifting of some of 
the responsibility for pre-trial incarceration of suspects from the already 
over-burdened shoulders of the examining magistrate (juge d'instruction ) to the 
parquet, thus quashing the accusation that the examining magistrate is 
responsible not only for collecting evidence in a case, but also for judging his own 
case, empowered to remove the liberty of an individual based purely upon his own 
findings. The famed Starr Report, which revealed only too clearly the extent of the 
powers of the US independent prosecutor, was read in fear and trepidation by the 
French political class, who saw in this report an unhappy marriage of the excessive 
powers of the American judiciary and the pressure of the media. The tension 
between an individual's right to privacy and the freedom of the press to report has 
been highlighted recently by a photo campaign protesting at the bill on the 
presumption of innocence. A full-page advertisement in the newsweekly Le Point 
shows three photographs: a joyful crowd scene shot after the French football 
team's World Cup victory in 1998, in which the face of a jubilant supporter is 
clearly seen; a gruesome photograph of prisoners at Buchenwald concentration 
camp and an action shot of the assassination of President Kennedy. The rubric “On 
veut tuer la photo--on tue ainsi la liberty d'informer” (They want to kill 
photography--that's how you kill the freedom of information) expresses 
journalists' stance on the interpretation of legislation on the droit à l'image and the 
presumption of innocence.19 

These three shots would all have earned their authors a heavy fine and a prison 
sentence, having been published without the permission of the subjects of the 
photograph. In any event, for the time being both the legislation and the attitude 
of the general public in France appears determined to support the protection of 



    Page9 

9 
 

privacy--even if the price to pay is less openness in the pages of their newspapers. 

 

 NOTES  

 

Article 9, Code civil, loi du 17 juillet 1970  

Chacun a droit au respect de sa vie privée. 

Les juges peuvent, sans prejudice de la réparation du dommage subi, prescrire 
toutes mesures, telles que séquestre, saisie et autres, propres à empêcher ou faire 
cesser une atteinte à l'intimité de la vie privée; ces mesures peuvent, s'il y a 
urgence, être ordonnées en référé. (Article 9, Code Civil, loi du 17 juillet 1970.) 

 

 Article 226-1 Nouveau code penal, loi du 17 juillet 1970  

Est puni d'un an d'emprisonnement et de 300.000F d'amende le fait, au moyen 
d'un procédé quelconque, volontairement de porter atteinte à l'intimite de la vie 
privée d'autrui: 

1. En captant, enregistrant ou transmertant, sans le consentement de leur auteur, 
des paroles prononcées à titre privé ou confidentiel; 

2. En fixant, enregistrant ou transmettant, sans le consentement de celle-ci, 
l'image d'une personne se trouvant dans un lieu privé. 

 *I.C.L.Q. 208  Lorsque les actes mentionnés au présent article ont été accomplis 
au vu et au su des intéressés sans qu'ils s'y soient opposés, alors qu'ils étaient en 
mesure de la faire, le consentement de le ceux-ci eat présumé. (Nouveau Code 
Pénal, article 226-1, loi du 17 juillet 1970.) 

 

 Article 226-15, nouveau Code pénal  

Le fait, commis de mauvaise foi, d'ouvrir, de supprimer, de retarder ou de 
détoumer des correspondences arrivées ou non à destination et adressées à des 
tiers, ou d'en prendre frauduleusement connaissance, est puni d'un an 
d'emprisonnement et de 300.000F d'amende. 

Est puni des mêmes peines le fait, commis de mauvaise foi, d'intercepter, de 
détourner, d'utiliser ou de divulguer des correspondances émises, transmises ou 
reçues par la voie des télécommunications ou de procéder à l'installation 
d'appareils conçus pour réaliser de telles interceptions. (Article 226-15, nouveau 
Code pénal.) 

 

 Article 1382, Code civil  

Tout fait quelconque de l'homme, qui cause à autrui un dommage, oblige celui par 
la faute duquel il est arrivé, à le réparer. (Article 1382, Code civil.) 
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Gazette du Palais, 1395, Ruling of the Tribunal de grande instance, 
Nanterre, 18 April 1995  

Tout individu a droit au respect de l'intimité de sa vie privée et est fondé à en 
obtenir la protection en fixant lui-même les limites de cc qui peut être divulgué à ce 
sujet. Dans les mêmes conditions, il dispose sur sa propre image, attribut de sa 
personnalité, et sur l'utilisation de celle-ci, d'un droit exclusif qui lui permet de 
s'opposer à sa reproduction et à sa diffusion sans autorisation expresse ou tacite 
(Gazette du Palais, 1995, vol.1, p.279). 

 

 Code Pénal, article 226-13  

La révélation d'une information à caractére secret par une personne qui en est 
dépositoire, soit par état soit par profession, soit en raison d'une fonction ou d'une 
mission temporaire, est punie d'un an d'emprisonnement et de 100,000 francs 
d'amende (Code Pénal, article 226-13). 

HELEN TROUILLE20 

I.C.L.Q. 2000, 49(1), 199-208 
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République?

HELEN TROUILLE
University of Bradford

PASCALE FEUILLÉE-KENDALL
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Abstract

In France in recent years, the spotlight has been on the state of French prisons.
The incarceration of well-known figures who have chosen to publish details of the
conditions of their detention, and prison doctor Véronique Vasseur’s revelations
about the Paris prison La Santé shocked the nation, forcing politicians to act. Two
major reports by the Assemblée nationale and Senate concluded that France’s
prisons were une humiliation pour la République. But the grande loi pénitentiaire
envisaged by Jospin did not come to fruition. Several reports later (on
non-custodial sentences, prison work and prison suicides), will the massive
prison-building campaign aimed at tackling the overcrowding at the source of the
crisis be the only solution implemented? The article commences with a brief
historical overview of the origins of the French prison system, outlining the
evolution in attitudes towards incarceration. We then review the state of France’s
prisons today and examine recent attempts at prison reform.

In January 2000, the publication of Véronique Vasseur’s book Médecin-chef à la prison
de La Santé1 created a public outcry. In this book a prison doctor exposes, in diary-like
form, the conditions in which prisoners in the Paris prison of La Santé are detained. She
talks of the appalling conditions of hygiene, the squalor and the vermin, the drug abuse,
the dilapidated and inadequate buildings, the physical and sexual abuse, the humiliations
at the hands of staff and fellow prisoners which are a part of inmates’ daily lives.

There has, of course, been no shortage of literature on the prison experience. Indeed,
since the 1970s, much research on imprisonment has been carried out by sociologists,
legal experts and historians.2 Moreover, in recent years, a number of celebrities from the
worlds of politics and business have found themselves experiencing life behind bars at

ISSN 0963-9489 print/ISSN 1469-9869 online/04/020159-17 © 2004 ASM&CF
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160 H. TROUILLE & P. FEUILLÉE-KENDALL

first hand, and several, such as Alain Carignon, Pierre Botton, Loı̈k Le Floch-Prigent and
Bernard Tapie have published their experiences of prison or have exposed them to the
media.3 Vasseur’s blunt revelations, however, were exceptional, since they came not
from an inmate with an axe to grind, but from a member of the prison staff with no
personal interest at heart, and who subsequently found herself criticised by the
Administration pénitentiaire (prison services) for allegedly having breached professional
confidentiality. Although, hardly surprisingly, Vasseur was not to remain at La Santé for
long following the publication of her book, extracts of which were published in Le
Monde on 14 January 2000, virtually immediately after it appeared in the bookshops, the
impact of her work was considerable. Politicians and journalists rushed to inspect La
Santé, both the Assemblée nationale and the Senate commissioned reports on the state
of France’s prisons, and Prime Minister Lionel Jospin and Garde des Sceaux Elisabeth
Guigou declared their intention to devise une grande loi pénitentiaire to remedy the ills
denounced by Vasseur. In fact, Vasseur is certainly not the first person to have raised
these issues, which go some way to explaining both the multitude of prison riots that
take place all over France, and the dissatisfaction of the prison warders. In perhaps more
discreet fashion, well before Vasseur’s book, Hélène Dorlhac de Borne, to name just one
specialist, a doctor who had been secrétaire d’État à la condition pénitentiaire from
1974 to 1976, was already denouncing the state of France’s prisons: ‘des prisons
vétustes, indignes de notre fin du XIXe, j’en ai vu beaucoup lors des visites que j’ai
multipliées, tout au long de ce dédale pénitentiaire’.4 But it must be the repeated and
regular imprisonment of well-known public figures, a ‘nouvelle catégorie de
délinquants’, which explains the extensive media coverage of this issue today. Since the
publication of Vasseur’s book, a new generation of specialists—philosophers,
sociologists, psychiatrists and lawyers—appointed by France’s politicians, are
endeavouring to ‘repenser la prison’, continuing along a path first embarked upon in the
1960s. This is not without its difficulties in a climate where the most insignificant
offences can be quite severely reprimanded: for example, it is not uncommon today to
hear of a prostitute receiving a two-month prison sentence for soliciting. Moreover, the
atmosphere of insécurité and the attitude of an Interior Minister keen to reassure the
public via repressive policies is not likely to encourage judges to hand down moderate
sentences. For French judges are not tolerant, and those members of the general public
viewing judges as laxistes are seriously misguided: one simply has to observe a trial for
a criminal offence to observe that the fate of the defendant and the circumstances leading
him to the dock appear completely immaterial to those enforcing the law.

In this article, we will begin with a brief historical overview of the origins of the
French prison system, highlighting the growing interest which some observers of the
situation in France have for the history of incarceration. For, as Jean-Claude Farcy—the
historian to whose work we have already referred—explains, it is principally historians
who have examined the concept of imprisonment in the course of the last 30 years. Rémi
Lenoir, in his homage to Michel Foucault’s seminal work 20 years on,5 explains that
specialists from a variety of backgrounds—sociologists, historians, lawyers,
economists—combine their research with the work of the philosophers. Jacques-Guy
Petit, in the same volume, states that an undeniable widening and diversification of
historical research into justice, sanctions and prison can be observed, and attributes to
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FRENCH PRISONS 161

Foucault both the legitimisation and the acceleration of historians’ research into fringe
groups. In fact, prisons have not always had the same vocation as they do today, as our
overview will demonstrate. Following this historical overview, we will examine recent
attempts to tackle the present malaise in French prisons and to focus on the well-being
of the prisoner, looking at the concepts of ‘detention’ and ‘the sentence’—decisions
reached by judges living in a climate dominated by the fear of crime and also by issues
of human rights for every category of society.

Historical overview

The history of incarceration in France began in the 16th century, when François Ier
decided to lock up poor marauds, vagabonds, incorrigibles, belistres, ruffians, caymans
et caymandeuses in small premises. In the mid-16th century, ‘reformatories’ opened in
England and the Netherlands, where delinquents and vagabonds were locked away to be
reformed and set to work. According to Michel Foucault, however, mass imprisonment
dates from the 17th century, after which this new method of controlling individuals by
marginalising them through imprisonment became more widespread. In Histoire de la
folie (1961), Michel Foucault mentions the creation in 1656 of the hôpital général in
Paris, which at that time was not yet a medical establishment but resembled rather more
a semi-legal, administrative structure, reaching decisions, passing judgements and
imposing sentences independently of the judiciary. The directors of this type of
establishment resorted to the use of the iron collar, prisons and dungeons. In 1676, a
royal edict declared that there should be one hôpital per town in the kingdom, and the
Church played an active role in this initiative. In 1662, there were already 6000 people
imprisoned, of whom the vast majority were without resources and socially deprived. In
1657, Vincent de Paul, a man of the Church who devoted himself to improving the lot
of the poor and of the convicts in the galleys, gave his seal of approval to this decision
to ‘ramasser tous les pauvres en des lieux propres pour les instruire, les entretenir et les
occuper’. Thus, the elderly, orphans and the sick were all assembled together in these
institutions. Quartiers de force were also set up to imprison women who could not be
sent to the galleys. But throughout this time, prisons were considered a solution to
problems of public safety rather than representing a predetermined punishment for a
specific crime, and institutions to detain the poor and put them to work multiplied across
Europe. The prisons of the ancien régime were first and foremost entrepôts, and
sentences as we understand them today were not served out there. The royal aim was to
‘correct’ those who had wandered from the straight and narrow and to draw them back
to ‘[de] meilleurs sentiments envers leurs proches et la Société’.6 In order to make the
most of the inmates (in the interests of profitability) and to ‘correct’ their weaknesses,
these institutions endeavoured to establish workshops and to manufacture goods. Here,
as in the galleys and penal colonies (les bagnes), we can already see taking shape the
penal approach which was to be adopted in the 19th century, when, following the
committing of an offence, a criminal investigation would be carried out, a trial would
take place, and a sentence would be pronounced commensurate with the type of offence
committed. In fact, the criminologists of the late 18th century considered detention in the
galleys or penal colonies to be a prison sentence because it had been preceded by a
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162 H. TROUILLE & P. FEUILLÉE-KENDALL

criminal investigation. However, the writers of the Enlightenment tend, in general, to
confuse the notions of ‘détention’ and prison. Practices show us that the detention of an
individual was carried out essentially in order to extract a confession (very often under
torture), and this therefore did not represent a punishment or sentence handed down for
a crime the individual had been proved to have committed, as we understand in the
prison sentences of today. We note the terms of the ordonnance criminelle of 1670:
‘l’ordonnance criminelle assure le repos public et contraint, par la crainte des
châtiments, ceux qui ne sont pas retenus par la considération de leur devoirs’. Of course,
in practice, detaining an individual in order to extract a confession is also a punishment.
The appearance of prison in the modern sense of the word dates from the French
Revolution; by this time, prison was no longer considered as a transitory phase before
physical punishment, but as the chastisement of the soul.

As Robert Badinter has often reminded us, penal institutions have given rise to
conflicting emotions depending on the moment in history: at times, such as following a
revolution, there has been a passionate interest in them, at others a complete indifference,
as during the Second Empire. The Third Republic saw the founding of a genuine
republican prison policy. In the run up to the Second World War, the number of
delinquents decreased continuously and only two prisons were built, Fresnes in Paris and
Les Baumettes in Marseille. After the Second World War, penal policy revolved around
attempts to improve the poor conditions of hygiene in prisons, but this was done with
only limited resources, and this area was subsequently neglected until the 1970s.

France’s prisons today

The current situation of French prisons appears, to say the least, very worrying, and
Vasseur is not the only person to denounce them. According to the annual report of the
Observatoire international des prisons (OIP),7 conditions in French prisons have
continued to decline. The root of the problem lies in prison overcrowding, which is due
to hardline policies on public safety (constantly being reinforced) and also in the age of
the buildings and poor conditions of hygiene. According to the OIP, the 185 French
prisons, which were built for 48,600, held more than 61,000 prisoners (convicted
prisoners and those on remand awaiting trial) in the 2001–2002 period, although the
figures published in 2003 by the Justice Ministry, Place Vendôme, are a little more
optimistic (see further below). The OIP’s figures correspond to an overall occupancy rate
of 125.4 per cent, with the rate of occupancy at over 200 or 250 per cent in some
institutions. Historian and observer Michelle Perrot reminds us that prisons are bursting
at the seams,8 and Véronique Vasseur that prison overcrowding leads to riots.
Furthermore, overcrowding also has an influence on the functioning of the prison
services, with the result that prisons simply become ‘dumping grounds’ for delinquents.
Interestingly, this situation is not peculiar to the French and we should note that both
British and French systems suffer similar rates of overcrowding.

Vasseur’s book has much to say about the conditions of hygiene and the state of the
inmates’ health (both mental and physical) in prisons, and the implications of
overcrowding are clear: promiscuity caused by the phenomenon of overcrowding
naturally has an impact on the morale and mental well-being of inmates and not
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FRENCH PRISONS 163

uncommonly translates into violence, which is in turn either directed against the
individuals themselves (self-harming)—there were 73 suicides during the first six months
of 20039—or against others. Prison warders are perceived by detainees as police officers
or even as members of the military, and their job has become increasingly difficult and
dangerous over the years.10 Moreover, the situation in French prisons limits the
possibilities of reinsertion for some prisoners who may have been disturbed
psychologically by the conditions of their detention. Already, in the 1980s, despite
limited room for manœuvre and a reticence from the general public, Robert Badinter,
only too aware of the crisis brewing in French prisons, and moved by Foucault’s work
and by his recent death, had been able to impose a certain number of reforms as Justice
Minister: the elimination of, or improvement of, high security areas, the removal of
separation screens in visiting rooms, abolition of the convict’s uniform, authorisation of
television sets in cells. Yet the idea that one should be able have a reasonable lifestyle
in prison was still unacceptable to many, and Badinter emphasised that it was folly to
believe prison was really a place where prisoners were prepared for reinsertion into
society. Badinter formulated his assessment that the general public would never be able
to tolerate prisoners experiencing a better lifestyle than that of the most underprivileged
category of society as the ‘loi d’airain’:

Je l’ai appelée ‘loi d’airain’, car je ne l’ai jamais vue démentie: vous ne pouvez pas, dans
une société démocratique déterminée—je ne parle pas des prisons totalitaires, car l’idée
même de respect de la dignité humaine n’existe pas—porter le niveau de la prison
au-dessus du niveau de vie du travailleur le moins bien payé de cette société.11

If we look to France’s neighbours, we can see that the prisons without incident are in
the northern European countries, nations which have a strong social conscience and
sense of equality, and where the social protection offered to the least privileged classes
of society is the most generous (Sweden, the Netherlands and Norway; the ‘loi d’airain’
sets them well above France).

Despite Badinter’s reforms, in 1994, on the verge of a major reform concerning prison
health, Simone Veil had revealed that over 50 per cent of detainees suffered from some
kind of health problem, ranging from problems of mental health (20 per cent of all
inmates), dermatological complaints, pulmonary diseases such as tuberculosis,
cardiovascular and digestive illnesses, dental health problems and alcohol-related
illnesses; 80 per cent of inmates had been heavy smokers and 15 per cent were drug
users of some kind; 30 per cent were on regular medication, but of the 4000–5000 males
admitted annually to La Santé, most had never in their lives consulted a doctor before
they were admitted, were in bad health, and illness often developed rapidly with the
shock of incarceration and poor conditions of hygiene in prison.12 There is also a
considerably higher incidence of HIV among the prison population than the national
population, a condition alarming by its irreversible nature, but also by the risk of
contamination of fellow inmates due to the comparatively widespread drug abuse in
prisons and use of shared syringes, and the incidences of sexual violence and rape. We
can see that different governments, whatever their political allegiance, have been familiar
with the appalling dysfunction of the prison system recounted by Vasseur, and the
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164 H. TROUILLE & P. FEUILLÉE-KENDALL

conditions described above explain how Vasseur’s revelations—in reality an open secret
divulged to a political class in denial—could give rise to such uproar.

Official reactions to Vasseur’s revelations

The two parliamentary committees which had been charged with investigating the state
of French prisons following Vasseur’s revelations, set up in February 2000 under the
leadership of Louis Mermaz and Jacques Floch (Assemblée nationale) and Jean-Jacques
Hyest (Senate) constituted an historic event, representing the first committees on this
matter since 1875. They led ultimately to considerable reforms on the execution of
sentences (application des peines), but disappointingly most of their proposals were not
to become reality. The committees reported in June 2000, publishing their findings on
5 July in two reports entitled respectively La France face à ses prisons and Prisons: une
humiliation pour la République.13 As the titles indicate, both reports were highly critical
of the state of French prisons, and united politicians across the whole political spectrum
and from both chambers. In the course of the inquiries, senators Jean-Jacques Hyest and
Guy-Pierre Cabanel had interviewed more than 60 people and visited 28 penal
institutions, proposing 30 emergency measures that should, in their view, be taken. These
ranged from reducing overcrowding, overhauling prison buildings, enhancing the career
pattern of personnel and improving the daily experience of inmates, who should be
offered better possibilities for work and training and free access to television in each
cell—for politicians discovered that prisoners may have to spend very large amounts of
their day locked up in their cells, left to their own devices, with few constructive
activities to occupy them—a sure recipe for disaster. The report said that the inflated
costs of materials bought from the prison trolleys (la cantine) should be lowered and that
there should be greater openness for families coming to visit inmates, who were often
allowed only brief and irregular visits to loved ones, which took place in crowded and
impersonal visiting rooms. Subsequently, two years after the reports, it was revealed that,
in the absence of any official regulations concerning the granting of visitors’ permits to
children wishing to see their incarcerated parents, some parquets (public prosecutor’s
departments, responsible for granting visitors’ permits in the case of prisoners who are
in the process of being tried or appealing against a judgement) implemented a practice
of systematically refusing all requests made by children to visit a parent, on the grounds
that exposure to the prison environment would have a negative impact on the children.
A completely haphazard system led to a situation such that the Versailles parquet
refused to allow children aged between seven and 16 to visit a parent in prison, the Lyon
parquet only allowed such visits by children of the prisoner, but not, for example, by
their partner’s children; the Paris parquet recognised that the situation was not ideal but
authorised visits, and the Douai and Bordeaux parquets felt it was important to maintain
family ties wherever possible.14 This contrasts with the spirit and terms of the Code de
procédure pénale, which clearly authorises visits by family members for remand
prisoners (article 145-4).

The Assemblée nationale report, for its part, advocated a major debate on French
prisons, on the role and mission which prison should have, on the meaning of the
sentence, and the urgent development of legislation. It proposed the introduction of a
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FRENCH PRISONS 165

numerus clausus as in the Netherlands: prisons should not admit more prisoners than
places available to house them; those admitted should receive more attention in terms of
management of their time and the type of activities available to them, with greater
possibilities for professional training; there was a need for more probation officers and
social workers; the report supported the institution of a method of independent external
auditing of penal establishments. However, it was the findings of the committee led by
Guy Canivet, premier président of the Cour de Cassation, which made the most impact.
Canivet had been charged with investigating the possibility of an independent monitoring
board to supervise prisons; his committee, convened in the autumn of 1999, reported
back to Guigou on 6 March 2000, just two months after the publication of Vasseur’s
book, with a damning account of prison law, or rather lack of prison law. He concluded
that there appeared to be virtually no national legal framework governing prison law;
that prison law seemed to emanate solely from the Administration pénitentiaire (AP), and
that even the most sensitive issues—such as matters relating to the respect of an
individual’s dignity (body searches, monitoring of prisoners’ correspondence) were
tackled through circulars from the AP. Furthermore, he noted widely divergent treatment
of prisoners from one establishment to another, due to the fact that each prison abided
by its own set of internal regulations. Canivet’s commission thus proposed that
legislation should be drawn up—a codification of prison law, which would outline
clearly the role of the AP, the rights of prisoners and the conditions in which they were
to be detained. He also advocated a re-examination of the procedure regulating the
execution of sentences (application des peines), to enable the prisoner to contest in
adversarial fashion decisions regarding the conditions of his sentence made by the juge
de l’application des peines (JAP), who monitors the implementation of the sentence and
follows its progress, reviewing and judging any requests for parole. Access to support
from a lawyer should be provided to do this and legal aid if necessary. Finally, in respect
of the initial purpose of the commission, Canivet recommended the setting up of an
independent monitoring board, to be headed by a general inspector of prisons (contrôleur
général des prisons). Thus, when Marylise Lebranchu was appointed Justice Minister in
October 2000, taking over the reins from Elisabeth Guigou, who had been transferred to
the Ministère de l’Emploi et de la Solidarité, she found herself instructed almost
immediately by Prime Minister Lionel Jospin to elaborate a grande loi pénitentiaire, to
be presented to the cabinet by the summer of 2001, and for debate before the Assemblée
nationale by the autumn of 2001.

Lebranchu and reform: one step forward, two steps back

From her appointment in autumn 2000, Lebranchu applied herself vigorously to the
grande loi pénitentiaire, setting up a Conseil d’orientation stratégique of 30 experts in
prison affairs, and organising a massive consultation of prison warders. In July 2001, she
was able to present the first draft of her law, an ambitious text, influenced by the more
humane philosophy of increasing the rights of the defence enshrined in the recent loi no.
2000-516 du 15 juin 2000 renforçant la protection de la présomption d’innocence et les
droits des victimes, elaborated by her predecessor Elisabeth Guigou, and which had
come into effect on 1 January 2001. This draft included the major changes advocated in
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previous studies: the setting up of an independent inspector of prisons, to be nominated
by the cabinet for a non-renewable period of six years; a commitment to respecting the
human rights of detained persons, notably their right to privacy, family rights, extending
from 18 months the age limit at which mothers are separated from their children, their
right to work,15 and restricting body searches and restraint only to cases when this was
strictly necessary; a redefining of the role of the prison officer and a classification of
penal institutions, with the aim that prisoners should be incarcerated in institutions
according to their profile and not according to the length of sentence remaining to be
served. The text met with violent opposition from prison staff and their unions, due to
the emphasis on respect of prisoners’ rights and the difficulties of observing these, and
the revised text, presented in November 2001, coloured already by the pre-2002
presidential election hype on insécurité, was somewhat watered down. For example,
Lebranchu had to abandon her proposal to reduce the maximum length of time to be
served in solitary confinement from 45 days to 20 days. With the focus on the elections
well underway, it was decided to put on one side the plans for the grande loi
pénitentiaire until after the elections—elections which were won by the opposition, and
therefore saw the arrival of a right-wing Minister of Justice, Dominique Perben.

The grande loi pénitentiaire appeared to have been shelved, much to the dismay of
all those who had participated in the debates and been affected by them, and to the
outrage of associations such as the Observatoire international des prisons, Act Up-Paris
and the Association française de criminologie. However, there were constant reminders
of the need to act and constant reminders that not enough was being done. Guigou’s loi
sur la présomption d’innocence had tackled the status of decisions made by the juge de
l’application des peines in relation to the execution of sentences. In fact, these new
measures had not been part of the initial bill, but were introduced by members of both
houses—in the aftermath of Vasseur’s revelations—in the course of debate. Before the
loi sur la présomption d’innocence was passed, the greater part of the decisions made
by the juge de l’application des peines had been considered as administrative ones as
opposed to judicial ones, and therefore could not be challenged by the offender on an
equal footing. The law made certain decisions relating to the execution of sentences
those of a board which would respect the rights of the defence, allowing the prisoner
access to a lawyer. Decisions would be reached via adversarial procedures, would be
justified and be subject to appeal.

The loi sur la présomption d’innocence also intended to lower the number of people
detained in France’s overcrowded prisons, and more specifically the prévenus, those
detained on remand prior to trial, and consequently innocent until proven guilty. The
state of France’s prisons can be seen as the by-product of a system of criminal procedure
which uses imprisonment as a weapon to encourage a suspect to confess, apparently not
an uncommon practice. No sign here then, of the presumption of innocence, and
imprisonment becomes the norm for a suspect under investigation when it should be an
exceptional measure. The consequence of this practice is a high prison population, and
between 1975 and 1995, the French prison population had doubled, an increase ten times
that of the national population, which grew by only 10 per cent at the same time. It
reached a peak in June 1996 at 58,856 inmates, compared to only 27,000 in 1976.
Forecasts of a prison population of 70,000 by the year 2000 if the trend continued set
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alarm bells ringing and spelled trouble in terms of prison infrastructures. Furthermore,
approximately 40 per cent of France’s total prison population consists of remand
prisoners, an area where France has a particularly bad reputation with human rights
observers. In order to reduce this number, the loi sur la présomption d’innocence created
the post of juge des libertés et de la détention. The two functions of investigating a
criminal offence and ordering the pretrial detention of the suspect under investigation
had previously both been the domain of the juge d’instruction—a long-criticised
practice, since it essentially required the juge d’instruction to make judgements on the
progress of his own investigation. Following the new law, decisions relating to remand
(remanding in custody of a suspect, extending a period of remand, and release from
remand, if this has been refused by the juge d’instruction) must be submitted by the juge
d’instruction to the newly created juge des libertés et de la détention. Thus, from being
the remit of the juge d’instruction alone to remand in custody, it has now become the
responsibility of two juges. Despite initial concerns that the juge des libertés et de la
détention would simply be the juge d’instruction’s ‘yes man’ and would therefore have
no impact, the number of prisoners remanded in custody dropped significantly from
17,842 at the time the law was adopted in June 200016 to reach 15,698 in October 2001.
And at this point the trend was dramatically reversed. Jean-Claude Bonnal, a multiple
recidivist arrested in 1998 for a robbery on a department store in Paris, was released
from remand just before the loi sur la présomption d’innocence came into force, in
December 2000, with no trial date set. Two armed raids committed in October 2001,
which left six people dead, among them two police officers, were thought to be the
handiwork of Bonnal. The Bonnal Affair gave rise to a series of demonstrations and
protests by police unions in late 2001, criticising the lax attitude of juges and declaring
the loi sur la présomption d’innocence to be a ‘loi pour les voyous’, and coincided with
the growing debate on insécurité or the fear of crime, which was to dominate the 2002
presidential electoral campaign. Judges reacted with a more severe approach to
sentencing and remanding in custody, and the prison population began to climb from
46,698 in October 2001.

The Justice Ministry’s most recent statistics, released on 8 April 2003, show an
alarming increase again, with as many as 59,155 prisoners detained in 185 prisons
offering 48,603 places. This represents the highest number since prison statistics began
to be recorded, in 1852, with the exception only of the Liberation, when there were
60,000 prisoners in French jails, a third of them suspected collaborators.17 However, it
still compares favourably with UK statistics, which stood at 73,379 in June 2003, about
7000 higher than the system’s uncrowded capacity.18

The impact of the juges’ decisions

For the juges, it is a difficult balancing act. Releasing an offender or suspect too soon
may have serious consequences. But so may incarcerating him. Official statistics gave
annual prison suicide figures in France as 120 in 2002,19 an increase of 16 compared to
2001 figures,20 seven times that of the civil population (OIP) and higher than the
equivalent for England and Wales, which stood at 72 in 2001 and 81 in 2000, despite
a higher prison population.21 In France, a prison suicide occurs every three days.
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Following a month-long enquiry, the organisation Informations sans frontières noted that
Justice Ministry criteria were vague and that information on geographical incidences of
prison suicides was non-existent. Along with the association Ban public, Informations
sans frontières set up the Observatoire du suicide en prison on 13 April 2002, using
information provided by the families of prisoners, support agencies, doctors and the
prisoners themselves, which communicates news of every suicide to local and national
media. This move has been prompted by a serious deterioration in conditions of
detention. Indeed, in 2002, for the first time in history, the Administration pénitentiaire
was found guilty of non assistance à personne en danger, following the suicide of a
prisoner, and in July 2003, the former director of La Santé, Alain Jégo, was placed under
investigation for involuntary homicide in connection with the suicide of a prisoner.22 It
is shocking to note that the number of prison suicides has risen by 200 per cent in the
course of the last 20 years, but even more so that 60 per cent of suicides concern
detainees awaiting trial, therefore presumed innocent, and that one-third of suicides take
place during the first month of detention.

Furthermore, as already outlined, the prison population tends to be an unhealthy one.
Despite reforms following these revelations, in May 2003, a Pôle de réflexion et
d’action was to highlight the number of sick inmates dying in prison. It seemed that the
loi du 4 mars 2002 elaborated by Health Minister Bernard Kouchner, in order to
authorise the suspension of sentences for those who were terminally ill or whose state
of health was incompatible with the prison environment, was not being applied
consistently. This state of affairs must have been made all the more irksome since
Maurice Papon had benefited from this law, being released from prison on health
grounds in September 2002.

In the absence of major reform, the inadequacies of the prison system continued to
hit the headlines at regular intervals. Cases such as that of Michel Lestage, a victim
of violence, murdered by his cellmate on 15 March 2001 in Gradignan prison,
Bordeaux, caused outrage. Lestage had served, as a remand prisoner, all but two days
of the sentence he finally received in court, and was sent back after sentencing on the
decision of the juge de l’application des peines to serve the remaining two days in the
overcrowded prison of Gradignan. Unfortunately, he found himself sharing a cell with
a violent and unbalanced criminal just released from solitary confinement. Guislain
Yakoro reputedly found his talkative cellmate irritating and silenced him for good
with a homemade iron hook.23 This tragic incident clearly should never have
occurred, but was made all the more poignant by the fact that the juge de l’application
des peines had overstepped the mark in returning Lestage to prison, this being the
remit of the parquet; and that Yakoro had been released from solitary confinement a
day early on the order of a prison warder who had not checked the computerised
records carefully. The French public was also deeply moved by the case of Patrick
Dils, released from prison in 2002 after 15 years, and who appeared on TF1’s Sans
Aucun Doute to describe his experiences. Dils had been found guilty of the murder
of two young children in 1986, when he himself was only 16 years old, and, a shy
young man with the social skills of an eight-year-old, confessed to the crime under
the pressure of police questioning. Before his successful appeal court appearance, he
declared:
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Je ne suis pas un monstre, mais un humain qui a dû se construire tout seul pour se
protéger de l’univers carcéral destructeur ainsi que des adultes qui m’ont, dans la
majorité de mon parcours, trahi ou abusé de ma gentillesse et de mon honnêteté et surtout
ont profité de ma naı̈veté et de mon jeune âge! La torture psychologique et mentale est
pire que tout et je ne sais pas si un jour je n’en souffrirai plus …24

As an adolescent remand prisoner, Dils had been denied visits from his parents for
over a year, due to the nature of his alleged crime, and once sentenced had been the
victim of brutality and rape in prison, experiences which he said made it difficult to
contemplate the relationships he might normally have hoped to have in life.

The machine à broyer was also publicly denounced by a group of well-known
dangereux repris de justice, regulars in the VIP cells of French prisons, who founded the
association ‘Mialet’, naming it after a former police officer who hanged himself in his
cell. In February 2002, just before the presidential elections, ‘Mialet’ organised a
conference entitled Justice et Citoyen to draw attention to the conditions of their
detention and the horrors of their interviews with the juge d’instruction. Loı̈k Le Floch
Prigent (five months on remand for the Elf affair), Jean-Michel Boucheron (mayor of
Angoulême, sentenced to 18 months for fraud), Jean-Christophe Mitterrand (three weeks
remand for the Angola affair), Jean-Jacques Prompsy (sentenced in the Lyonnaise des
eaux affair) and Olivier Spithakis (five months on remand) had all been deeply marked
by their brush with the law.25 Jean-Christophe Mitterrand was appalled at finding himself
in prison:

Ma garde à vue était totalement inutile. Ils savaient déjà tout … Je considère intolérable
que pour sortir d’une prison où l’on a jugé que je ne devais pas entrer, il faut que je paie
alors qu’il n’y a pas de partie civile et aucune victime à indemniser, que je suis toujours
présumé innocent et que je ne suis redevable d’aucune amende.26

He was also deeply shocked at the apparently deliberate humiliation of being handcuffed
to be taken from the juge d’instruction’s office to the Palais de Justice: ‘J’avais le
sentiment d’être traité comme un meurtrier, d’avoir assassiné je ne sais qui.’

Despite a slightly different régime and VIP accommodation, which often consists
simply of an individual cell in a reserved area of the prison, even for celebrities prison
life is not an easy experience. Pierre Botton, a businessman from Lyon and son-in-law
of Lyon’s mayor, Michel Noir, was sentenced in 1996 to five years in prison for fraud.
Despite the preferential treatment he received at Grasse prison, of which prison warders
were scathing, Botton bore his incarceration badly, even attempting to commit suicide.
By the time he had been transferred to La Santé and released early on parole, he was
in a very fragile state of health.

Accounts such as these, and the saga of Patrick Henry, released in 2001 after serving
25 years for child murder, and returned to prison in 2002 for a string of new offences,
have led observers to question the true mission of French prisons: are they really
returning offenders to society as reformed and improved characters? And is there any
hope for improvement in conditions of detention?
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Perben’s reforms

Following the 2002 presidential elections, Nicolas Sarkozy, the new Minister of the
Interior, outlined his proposed law on sécurité, and shortly afterwards, Dominique
Perben, Justice Minister, unveiled the proposals for his programme pour la justice. The
two reforms aimed at reassuring the electorate that the government was taking seriously
the preoccupations with insecurité, which had dominated the election campaign. The
emphasis of Perben’s reform—the loi no. 2002-1138 du 9 septembre 2002 d’orientation
et de programmation pour la justice, or LOPJ—was on reinforcing the rights of the
victim, reducing the number of sentences not carried out and implementing a
prison-building and modernisation campaign. His ultra-sécuritaire, tolérance zéro policy
led Perben to plan the creation of 13,200 prison places, signifying the building of some
30 new prisons by 2007, at a cost of some 1.4 billion euros. Of the new establishments
planned, eight were to be for young offenders, each to house between 40 and 60
juveniles, with the remaining adult prisons not exceeding a capacity of 600 inmates. The
newly appointed secrétaire d’état aux programmes immobiliers de la justice, Pierre
Bédier, was to oversee the programme and René Eladari, an engineer who had
masterminded former right-wing justice minister Albin Chalandon’s (1986–1988)
planned 15,000-place prison-building programme, was entrusted with a mission to design
the prison of the future. Perben’s new prisons were to be built, as with those
commissioned by Guigou, according to the instructions of the state, but by private
enterprises. A number of high profile escapes in 2002 put the emphasis firmly on
increased security thanks to modern technologies (i.e. the disabling of mobile telephones,
anti-helicopter netting, bullet-proof glass),27 but the brief was also to provide decent
living conditions for inmates: showers in cells, private toilets and possibly even family
visiting quarters (unités de visite familiale), with improved sports facilities, cultural
activities, opportunities for professional training and visiting rooms. Some progress had
already been made on this front, building on Elisabeth Guigou’s initiatives, of which,
Liancourt’s new prison, set to open in late 2003, is an example. This prison has been
designed by Architecture Studio, newcomers to prison design, who have studied the
sensitive use of colour, lighting and space to improve the prisoners’ experience of their
surroundings and thus help reduce some outbreaks of violence resulting from the
frustration of incarceration.

A further long-awaited development was the opening of the first unité de visite
familiale inaugurated in experimental fashion in September 2003. A small apartment
complete with garden in the women’s prison in Rennes, this project will enable women
prisoners serving long sentences to receive members of their family in total privacy for
periods ranging from six to 72 hours. An initiative first announced in the mid-1990s,
criticised severely by prison staff, who described them as parloirs sexuels déguisés, and
relaunched in 2000 by Guigou, the unités de visite familiale nearly fell victim to the
change of parliamentary majority in 2002. Should the Rennes model prove successful,
two further units will be set up, one in the high-security prison of Saint-Martin-de-Ré
(Ile de Ré) and one in Poissy (Yvelines). Essentially intended to maintain and improve
relationships between members of a family, the units are not only meant to allow inmates
to continue a sexual relationship with a partner—although forbidden in prison, these tend
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to take place furtively in public view during visiting hours, to the humiliation and
embarrassment of inmates, partners and warders—but also to compensate for the very
short visiting hours which can be a traumatising experience for children visiting a parent.
Indeed, many of the women incarcerated in Rennes have been abandoned by their
partners, or have partners who are themselves in prison, and their main priority will be
to receive their children or parents. Bédier, however, is reserving judgement on the
future of unités de visite familiale, does not have definite plans to include them in the
new prison developments. Perhaps of more pressing need is the re-examination of
Guigou’s aim to move towards single-occupancy cells: the law ruled that remand
prisoners had to be detained in an individual cell, not held with convicted offenders. In
order to allow the prison authorities time to tackle the overcrowding of French prisons,
this requirement was only to be applied from 16 June 2003, but by the spring of 2003,
it had already become apparent that, despite the prison-building campaign, it would be
impossible to comply with such a measure, which was abandoned in March 2003.

Another element of Perben’s reform is the construction of centres éducatifs fermés
(CEFs). The first CEFs opened on 17 March 2003 as centres where young offenders aged
13 and over, on probation or under judicial supervision, can be detained. Sixty CEFs are
to be built by 2007, each to cater for eight juveniles, and to be staffed by 27 adults
including teachers, medical staff, physical education specialists and psychologists, at a
cost of 600 euros per youth per day—five or six times the cost of other forms of
detention.28 These CEFs should not be confused with the quartiers des mineurs located
in prisons,29 and the emphasis is to be on prioritising the continuation of the young
person’s education during rehabilitation. But if the young offenders fail to respect the
conditions of their detention in the CEF or their judicial supervision, they can be
remanded in custody in a prison, a measure not previously possible for those aged under
16.30 CEFs are also distinct from établissements pénitentiaires spécialisés pour mineurs
(EPSM) which will replace the quartiers des mineurs under the LOPJ, and will be
modelled on the tough young offenders institutions in other European countries such as
Great Britain, Italy, Spain, Belgium and Sweden. The need to tackle, as a matter of
urgency, the treatment of young offenders was highlighted in April 2002, when two
17-year-olds died in their cell in the quartier des mineurs of a Lyon prison after having
set a mattress alight. The appalling state of the two Lyon prisons, built in 1832 and 1860,
and the inadequate staffing ratios were condemned, but also the fact that the two youths
had been found guilty of délits (major offences) rather than crimes (serious offences),
and that one of the youths had in fact only committed an offence against property.31

CEFs were seen by their creators as the last resort before prison, but they did not have
the support of the Protection judiciaire de la jeunesse, whose teaching personnel
disapproved strongly of the coercive measures of the government. Cooperation came
rather from the non-state sector in the shape of the Union nationale des associations de
sauvegarde de l’enfance, de l’adolesence et des adultes (UNASEA). A further measure
to remove child benefits from families of the young person detained in a CEF if the
family does not attempt to participate in ‘la prise en charge morale ou matérielle de
l’enfant’, or else try to ease his or her reintegration into the family unit met with serious
criticism. It was argued by some that this measure, aimed at making the troubled housing
estates safer for their inhabitants, was simply targeting the deprived and depriving them
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still further: ‘On est dans une logique de pénalisation et de guerre aux pauvres. En
suspendant les allocations familiales, on va sanctionner des familles entières déjà
précarisées’.32

The way forward

Following his appointment, Perben rapidly commissioned a number of further reports:
Paul Loridant’s ‘Prisons: le travail à la peine’ (26 June 2002), Jean-Luc Warsmann’s
‘Les peines alternatives à la détention, les modalités d’exécution des courtes peines, la
préparation des détenus à la sortie de prison’ (28 April 2003), and psychiatrist
Jean-Louis Terra’s report on prison suicides. Loridant’s report revealed that less than one
prisoner in two was granted the chance to work, that the work proposed was unskilled
and did not motivate offenders to acquire skills, that rates of pay in 2002 were below
200 euros a month, that there were frequent periods of inactivity and that health and
safety regulations were applied erratically. It is difficult to square this picture with the
mission statement of the legislator, which says that the aim of prison work is to prepare
the inmate for social and professional reinsertion into the society which he is destined
to rejoin one day or another. Prison work is also essential for a certain share of the prison
population who are of very limited means and who have no family nearby to provide
them with the money they need to purchase items from the prison trolleys (cantiner).
The punishment is very real, in that a prisoner will emerge from prison financially less
well-off than he entered prison, and also less well-equipped professionally to earn his
living in the outside world. Loridant proposed 62 measures towards a new prison work
policy, suggesting advantageous financial arrangements for industries employing
prisoners, a gradual introduction of employment law regulations, payment of an hourly
minimum wage to be set at half of the SMIC and professional training—measures which
were received as better than nothing, but nonetheless continuing to exploit this
workforce.

For his part, Warsmann was horrified by what he described as the scandale de
l’exécution des sanctions pénales: several months after sentences had been passed, these
still had not been implemented. He noted the case of a man sentenced to four months
in prison in September 2001 who had still not commenced his sentence in April 2003.
In the meantime, his sentence had been reduced by the annual presidential pardon on 14
July 2002.33 He discovered that, in general, the paperwork required between the passing
of the sentence and its commencement signified a seven-month delay before entering
prison, making something of a mockery of the punishment. Warsmann advocated greater
recourse to non-custodial sentences: electronic tagging, community service orders,
suspended sentences, and semi-custodial sentences which he hoped would lead into a
safer parole routine less likely to fail. Use by the juges of these alternatives to custodial
sentences had declined, due to a lack of confidence in their application, according to
Warsmann. One only has to consider the public outcry and blame attached directly to the
juges when a dangerous criminal released on parole reoffends, to understand the
reticence of the juges to apply these non-custodial sentences.

Furthermore, Jean-Louis Terra, in his report into prison suicides, presented to Perben
on 4 November 2003, summed up the situation as follows: ‘La prévention du suicide
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n’est toujours pas considérée comme un risque à gérer.’34 Refusing to accept the
comfortable and widespread opinion that those who attempt suicide will do all they can
to avoid detection and are determined to die whatever the preventative measures in place
may be, he maintains that the medical and psychological facilities in place to assist those
at risk are not common knowledge to inmates: ‘Un silence total est fait sur les actions
sanitaires pour prévenir le suicide et sur le traitement de la souffrance psychique liée aux
maladies mentales.’ Suicide rates were found to be higher among those in solitary
confinement and in conditions of overcrowding, and the inexplicable presence in prison
of the mentally ill was highlighted. There was found to be little consideration of the state
of mind of prisoners punished with solitary confinement, very infrequent medical checks
were carried out among those in solitary confinement, medical opinions were not sought
regarding allocation of cell mates, and in 37 per cent of prisons, no advice or notification
was given to prisoners as to the risk status of their cell mates. Terra proposed the obvious
solutions of training prison officers in spotting risks, of training prisoners also, so that
someone can be on hand round the clock for an inmate at risk. Ironically, morbid
thoughts lead to aggressive outbursts and self-harming, offences punishable by solitary
confinement, where the condition is exacerbated and the risk of suicide attempts is
highest… Terra insisted that being deprived of one’s freedom should not be tantamount
to being deprived of one’s human rights, for this represented a double sentence, and he
repeated Canivet’s recommendations of 1999 that an independent authority should be
created charged with making recommendations to the AP. Finally, he proposed the
objective of reducing prison suicides by 20 per cent within the next five years.

In conclusion

According to Michel Foucault, a nation has the criminal system it deserves; equally, one
could say a society has the prison system it deserves, and the situation in contemporary
France is far from exemplary. Prison can be described as the hidden side of society, and
as such it is a reflection of the shortcomings of that society. There has certainly been an
opening of eyes and minds to the situation of French prisons, demonstrated in the
considerable number of reports commissioned on the subject in recent years. But will
these reports be acted upon, or will they be put on one side and ignored until crisis point
is reached again? More than 20 years after Badinter’s moving speech for the abolition
of the death penalty, in which he lists the rights to which we should all be entitled, it
is only too obvious that these do not extend to the prison environment:

Les droits de l’Homme sont universels parce que tous les êtres humains ont des droits
fondamentaux que l’on ne peut nier sous peine de nier l’Humanité elle-même. Partout,
on doit respecter l’intégrité de la personne humaine, partout, les êtres humains ont le
droit de ne pas être torturés, tués, mutilés, de ne pas être réduits en esclavage, de recevoir
des soins, d’avoir accès à l’éducation, à la culture, partout, les êtres humains doivent
pouvoir penser et s’exprimer librement …35

It will be particularly interesting to follow developments in France, at a time when the
UK public is focusing on the state of its own criminal justice system. Justice Ministers’
and Home Secretaries’ responses to the crisis in prisons usually begin with plans for
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massive prison-building campaigns, with modern institutions and sophisticated
technology, promising better conditions, increased security and more space.
Overcrowding is always one of the culprits of prison crises, and the annual Bastille Day
presidential pardon is a godsend for the French prison services, releasing pressure before
the hot summer period, when the situation in prisons is particularly volatile. However,
it is difficult not to conclude that the development of non-custodial sentences should
form an important part of the solution. Prisons are a little like motorways. The more you
build, the more people use them.
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2000), pp. 266ff.). Farcy explains that, during the last decade, and more precisely the last few years
of the decade, a resurgence of interest in the history of imprisonment on the part of historians may
be noticed: 23 history theses on this subject were completed between 1995 and 1999.

3. BOTTON, P., Prison (Laffont, 1997); CARIGNON, A., Une saison dans la nuit (Grasset, 1995).
4. DORLHAC DE BORNE, H., Changer la prison (Plon, 1984), p. 32.
5. LENOIR, R., ‘Michel Foucault. Surveiller et punir: la prison vingt ans après’, Sociétés et

représentations, Revue du CREDHESS, no. 3 (1995).
6. PETIT, J.-G., Ces peines obscures (Fayard, 1990), p. 26.
7. OIP Internet site, 2001–2002 figures.
8. See PERROT, M., Les ombres de l’histoire (Flammarion, 2001).
9. See ‘Le taux de suicide dans les prisons françaises est l’un des plus élevés d’Europe’, Le Monde (29
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18. See TRAVIS, A., ‘Prisons chief says future is orange (bibs)’, The Guardian (17 June 2003); ‘Prison
at bursting point, says inspector’, The Guardian (3 June 2003), and
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How Far Has the International Criminal Tribunal for 
Rwanda Really Come since Akayesu in the 

Prosecution and Investigation of Sexual Offfences 
Committed against Women? An Analysis of 

Ndindiliyimana et al.

Helen Trouille
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Abstract
During the fĳirst trial before the International Criminal Tribunal for Rwanda (ICTR), that of Jean-
Paul Akayesu, it became evident that many Tutsi and moderate Hutu women had been raped, 
that “rape was the rule and its absence was the exception”.1 Although, initially, not a single 
charge of sexual violence was profffered against Akayesu, presiding Judge Navanethem Pillay 
interrupted the proceedings, allowing ICTR prosecutors to amend the indictment and include 
counts of rape and sexual violence. Akayesu subsequently became the fĳirst case to recognise the 
concept of genocidal rape. However, post-Akayesu, comparatively few defendants appearing 
before the ICTR have been convicted of sexual violence. An analysis of the recent case of 
Ndindiliyimana et al2 reveals that major shortcomings beset the investigation and prosecution 
procedures, so that crimes of sexual violence go unpunished, although research suggests that 
adequate legislation is in place at the ICTR to prosecute rape and sexual violence successfully.

Keywords
International Criminal Tribunal for Rwanda (ICTR); rape; sexual violence; investigation; pros-
ecution; genocide

1. Introduction

In 2005, Binaifer Nowrojee, a former researcher for HRW/Africa and expert  
witness on sexual violence in the Government II trial,3 lamented the poor  
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4) “No rape charges were even brought by the Prosecutor’s Offfĳice in 70 per cent of those adju-
dicated cases. In the 30 per cent that included rape charges, only 10 per cent were found guilty 
for their role in the widespread sexual violence. Double that number, 20 per cent, were acquit-
ted because the court found that the prosecutor did not properly present the evidence beyond 
a reasonable doubt. In real numbers, that means that, at the tenth anniversary of the genocide, 
only two defendants had specifĳically been held responsible for their role in sexual violence 
crimes (a third conviction was reversed on appeal), despite the tens of thousands of rapes com-
mitted during the genocide. As of April 2004, none of the rape acquittals had been appealed 
by the prosecutor. How can this be?” Binaifer Nowrojee, United Nations Research Institute for 
Social Development (UNRISD) Policy Report on Gender and Development: 10 Years after 
Bejing, “Your justice is Too Slow”: Will the ICTR Fail Rwanda’s Rape Victims? Occasional Paper Ten 
(published 15/11/2005) 16 <www.unrisd.org/unrisd/website/document.nsf/0/56FE32D5C0F6D
CE9C125710F0045D89F? Open Document> accessed 23 January 2013.
5) Degni-Ségui, supra note 1, para. 16.
6) Ibid., para. 16.
7) United Human Rights Council, (Genocide in Rwanda) <www.unitedhumanrights.org/ 
genocide/genocide_in_rwanda.htm> accessed 19 April 2012.
8) Degni-Ségui, supra note 1, para. 16.

performance of the ICTR in the prosecution of crimes of sexual violence: on the 
tenth anniversary of the genocide, Nowrojee calculated that “only two defendants 
had specifĳically been held responsible for their role in sexual violence crimes” 
committed during the genocide.4

This conclusion is alarming when set in the context of a genocide where, 
according to René Dégni-Ségui, Special Rapporteur of the United Nations 
Commission on Human Rights, rape was “systematic and was used as a ‘weapon’ 
by the perpetrators of the massacres” and “according to consistent and reliable 
testimony, a great many women were raped; rape was the rule and its absence was 
the exception.”5 Nowrojee’s frustrations at the paucity of rape convictions are 
easy to understand.

It is a generally accepted fact that vast numbers of women were raped. Dégni-
Ségui informs us that the Ministry for the Family and the Promotion of Women 
recorded 15,700 cases of women raped during the genocide.6 Yet this fĳigure, 
already distressing enough, appears to belie reality. For medical professionals in 
Rwanda believe that between two and fĳive thousand pregnancies occurred as a 
direct result of the sexual violence during the genocide. Given that statistics show 
that just one pregnancy will result from one hundred cases of rape, this would sug-
gest that there could have been between 200,000 and 500,000 instances of rape, 
and it is Dégni-Ségui’s estimate that between 250,000 and 500,000 women (out of 
a total population of seven million)7 were raped during the Rwandan genocide.8

Despite the obvious sexual violence, and despite the fact that this had been 
highlighted at regular intervals in the previous ten years, convictions for sexual 
violence continued to be relatively few and far between. In November 2008, only 
thirty-six of the eighty-seven people indicted for crimes committed during the 
genocide had been charged with rape or sexual violence. Of thirteen completed 
cases involving an indictment for rape in 2008, nine accused were acquitted of 



 H. Trouille / International Criminal Law Review 13 (2013) 747–788 749

charges of rape or sexual violence and only four found guilty.9 Furthermore, a 
report compiled by Gabriel Oosthuizen, Executive Director of International 
Criminal Law Services,10 at the request of the Division for Policy, Evaluation and 
Training of the United Nations’ Department of Peacekeeping Operations (DPKO), 
states that, of twenty-four cases completed before the ICTR by March 2009, only 
thirteen contained sexual violence agreed facts.11 There appears, therefore, to be, 
at least until 2009, a worryingly persistent trend which prevents sexual violence 
against women being punished before the ICTR.

Yet the widespread sexual violence had been brought to the attention of the 
Trial Chamber in the very fĳirst case to appear before it, that of Jean-Paul Akayesu, 
bourgmestre (mayor) of Taba commune, which concluded on 2nd September 
1998.12 This was the fĳirst time an international tribunal had enforced the United 
Nations 1948 Convention on the Prevention and Punishment of the Crime of 
Genocide.13 The fĳirst person to be convicted by the ICTR, Akayesu was also the 
fĳirst person ever to be convicted by an international tribunal of sexual violence as 
an instrument of genocide.14 In addition, Akayesu was the fĳirst person to be con-
victed of rape as a crime against humanity, and, in the absence of a clear defĳinition 
of rape in international law,15 the Akayesu Trial Chamber was moved to articulate 
the elements of the offfence, providing the fĳirst defĳinitions of rape and sexual vio-
lence under international law.16

Despite this ruling – truly ground-breaking, since rape is not specifĳically listed 
as one of the prohibited acts which may constitute genocidal acts – and the fĳirst 

  9) Linda Bianchi, Roundtable on Cooperation between the International Criminal Tribunals 
and National Prosecuting Authorities, Arusha, 26 to 28 November 2008, The investigation 
and  presentation of evidence relating to sexual violence is in the interest of justice, para. 9 
< ictr-archive09.library.cornell.edu/ENGLISH/international_cooperation/papers_presented/
sexual-violence. pdf> accessed 24 January 2013, who refers to the ICTR-OTP Synopsis on charg-
ing and convictions for rape, June 2008.
10) International Criminal Law Services is an organisation providing legal and technical train-
ing and advice relating to war crimes, crimes against humanity and genocide <www.iclsfounda 
tion.org/> accessed 23 January 2013.
11) Gabriel Oosthuizen, Review of the Sexual Violence Elements of the Judgments of the 
International Criminal Tribunal for the Former Yugoslavia, the International Criminal Tribunal 
for Rwanda, and the Special Court for Sierra Leone in the Light of Security Council Resolution 1820 
(Division for Policy, Evaluation and Training of the Department of Peacekeeping Operations,  
1 September 2010) <www.unrol.org/fĳiles/32914_Review%20of%20the%20Sexual%20Violence 
%20Elements%20in%20the%20Light%20of%20the%20Security-Council%20resolution%20
1820.pdf> accessed 23 January 2013.
12) Prosecutor v. Akayesu, 2 September 1998, ICTR-96-4-T, Judgment and Sentence.
13) Convention on the Prevention and Punishment of the Crime of Genocide (Adopted 9 December 
1948, entered into force 12 January 1951) 78 UNTS 277 (Genocide Convention).
14) ‘Akayesu, Jean-Paul’ (Academic Research, The Hague Justice Portal) available at http://
www.haguejusticeportal.net/index.php?id = 8778 (last visited 20 December 2012).
15) Mark Ellis, ‘Breaking the silence: rape as an international crime’, 38 Case Western Reserve 
Journal of International Law (2007) 225, 229.
16) Kelly D. Askin ‘Sexual Violence in Decisions and Indictments of the Yugoslav and Rwandan 
Tribunals: Current Status’, 93 The American Journal of International Law (1999) 97, 107.
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17) Prosecutor v. Nyiramasuhuko et al, 24 June 2011, ICTR-98-42-T, Judgment and Sentence, 
paras. 5828-5836.
18) Bianchi, supra note 9.
19) Prosecutor v. Ndindiliyimana et al, Judgment and Sentence, supra note 2.
20) Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for 
Genocide and Other Serious Violations of International Humanitarian Law Committed in the 
Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations 
Committed in the Territory of Neighbouring States, between 1 January 1994 and 31 December 1994 
(Adopted by Security Council Resolution 955 of 8 November 1994, Amended by Security 

conviction in international law of a woman on rape charges, Pauline Nyirama-
suhuko, in June 2011,17 even Linda Bianchi, senior appeals counsel at the ICTR’s 
Offfĳice of the Prosecution (OTP), has been led to admit the conviction rate for 
crimes of sexual violence at the ICTR is poor in comparison to rates for other 
crimes.18

Criticisms made for low conviction rates at the ICTR for acts of sexual violence 
have in the past revolved typically around issues of poor performance by key  
ICTR stafff.

This article attempts to assess whether these accusations still have any basis in 
fact and whether they continue to afffect the outcomes of cases before the ICTR. It 
analyses the 2011 trial of Ndindiliyimana et al,19 which is currently under appeal, to 
evaluate critically the principal shortcomings in the prosecution and investigation 
of sexual offfences committed against women during the Rwandan genocide and 
attempts to identify why certain charges of sexual violence failed. The study 
focuses on the performance of ICTR stafff – judges, prosecutors and investigators.

The article opens with a description of current legislation used to prosecute 
crimes of sexual violence laid out in the ICTR Statute20 and its interpretation in 
Akayesu. Paragraphs from the Tribunal’s Rules of Procedure and Evidence (gov-
erning the conduct of the pre-trial phase) pertinent to the prosecution of sexual 
violence crimes are highlighted, such as the admission of evidence and protection 
of witnesses and victims. Key case law from the ICTR and International Criminal 
Tribunal for the Former Yugoslavia (ICTY) providing defĳinitions of the elements of 
rape and sexual violence is also resumed.

2. Key ICTR Legislation and Case Law

2.1. Provisions Regarding Rape and Sexual Violence in the ICTR Statute and 
Interpretation by the Akayesu Trial Chamber

The ICTR statute provides several diffferent routes to prosecute rape and sexual 
violence committed during the genocide, and during the trial of Jean-Paul 
Akayesu, the interpretation of these was debated at length.
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Council resolutions 1165 of 30 April 1998, 1329 of 30 November 2000, 1411 of 17 May 2002 and 1431 
of 14 August 2002).
21) Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 416-417.
22) Prosecutor v. Akayesu, 17 June 1997, ICTR-96-4-I, Amended Indictment, Counts 1-3.
23) Co-founder of the South African Advice Desk for Abused Women (1986) and of Equality 
Now (1992), an international women’s rights organisation (<http://www.equalitynow.org/>  
accessed 2 March 2013).
24) ICTR Statute Article 2 Genocide

1.   The International Tribunal for Rwanda shall have the power to prosecute persons com-
mitting genocide as defĳined in paragraph 2 of this article or of committing any of the 
other acts enumerated in paragraph 3 of this article.

2.  Genocide means any of the following acts committed with the intent to destroy, in 
whole or part, a national, ethnical, racial or religious group, as such:
(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;
(c)  deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction in whole or part;
(d) imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.

3. The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;

On the original indictment against Akayesu, which numbered twelve counts 
of  genocide, crimes against humanity and war crimes committed in Taba, no  
gender-related crimes had been entered at all, even though, at that stage, it 
was  well-known that rape crimes had been committed systematically. When 
Witness J testifĳied about the gang rape of her six-year-old daughter by three 
Interahamwe (Hutu militia) and informed the Trial Chamber she had also heard 
of  many other rapes, and Witness H gave evidence that she herself had been 
raped and had been a witness to other rapes, Judge Navanethem Pillay, the only 
female judge amongst the nine elected ICTR judges, suspended Akayesu’s trial in 
May 1997.21 Following further evidence that vast amounts of rapes and sexual vio-
lence had taken place in Taba in the presence of Akayesu, the indictment was 
amended to include charges of rape (Count 13) and inhumane acts (Count 14) as 
crimes against humanity, charges of outrages upon personal dignity, in particular 
rape, degrading and humiliating treatment and indecent assault, contravening 
Common Article 3 and Article 4 (2) (e) of Additional Protocol II (Count 15), and 
charges of genocide accompanied by acts of sexual violence (Counts 1-3).22 It is 
undoubtedly largely due to Judge Pillay’s considerable expertise as a specialist in 
women’s rights that gender crimes were given the prominence that they were in 
Akayesu’s trial.23

The provisions in the ICTR statute to prosecute rape and sexual violence are 
found in Articles 2, 3 and 4.

Article 2 (2) of the ICTR prohibits genocide, although it does not specifĳically 
name sexual violence as a genocidal act.24 In its celebrated decision, the Akayesu 
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(d) Attempt to commit genocide;
(e) Complicity in genocide.

25) Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 731.
26) “It appears clearly to the Chamber that the acts of rape and sexual violence, as other acts of 
serious bodily and mental harm committed against the Tutsi, reflected the determination to 
make Tutsi women sufffer and to mutilate them even before killing them, the intent being to 
destroy the Tutsi group while inflicting acute sufffering on its members in the process”. Ibid., 
para. 733.
27) “Indeed, rape and sexual violence certainly constitute infliction of serious bodily and men-
tal harm on the victims… Sexual violence was an integral part of the process of destruction”. 
Ibid., para. 731.
28) “In patriarchal societies, where membership of a group is determined by the identity of the 
father, an example of a measure intended to prevent births within a group is the case where, 
during rape, a woman of the said group is deliberately impregnated by a man of another group, 
with the intent to have her give birth to a child who will consequently not belong to its  mother’s 
group”. Ibid., para. 507.
29) “With respect to forcibly transferring children of the group to another group, the Chamber 
is of the opinion that, as in the case of measures intended to prevent births, the objective is not 
only to sanction a direct act of forcible physical transfer, but also to sanction acts of threats 
or trauma which would lead to the forcible transfer of children from one group to another”. 
Ibid., para. 509.
30) ICTR Statute, Article 3 Crimes against humanity
The International Tribunal for Rwanda shall have the power to prosecute persons responsible 
for the following crimes when committed as part of a widespread or systematic attack against 
any civilian population on national, political, ethnic, racial or religious grounds:

(a) Murder;
(b) Extermination;
(c) Enslavement;
(d) Deportation;
(e)  Imprisonment;
(f)  Torture;
(g)  Rape;
(h) Persecutions on political, racial and religious grounds;
(i)   Other inhumane acts.

Trial Chamber ruled that rape and sexual violence could constitute acts of  
genocide “in the same way as any other act as long as they were committed with 
the specifĳic intent to destroy, in whole or in part, a particular group targeted as 
such”.25 Although not expressly mentioned in article 2 (2), the Trial Chamber ruled 
that rape and sexual violence could be prosecuted as acts of genocide under arti-
cle 2 (2) (a) Killing members of a group,26 under article 2 (2) (b) Causing serious 
bodily or mental harm to members of the group,27 under article 2 (2) (d) Imposing 
measures intended to prevent births within the group,28 and under article 2 (2) (e) 
Forcibly transferring children of the group to another group.29

For its part, Article 3, which refers to crimes against humanity, grants the ICTR 
the power to prosecute persons responsible for rape (article 3 (g)) and other inhu-
mane acts (Article 3 (i)) when committed as part of a widespread or systematic 
attack against any civilian population on national, political, ethnic, racial or reli-
gious grounds.30
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31) Prosecutor v. Kayeshima and Ruzindana, 21 May 1999, ICTR-95-1-T, Judgment, paras. 
133-134.
32) Kelly Dawn Askin, ‘Gender Crimes jurisprudence in the ICTR: positive developments’ 3 
Journal of International Criminal Justice (2005) 1007, 1011.
33) Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 598.
34) Ibid., para. 597.
35) Ibid., para. 686.
36) Ibid., para. 688.
37) ICTR Statute, Article 4 Violations of Article 3 Common to the Geneva Conventions and of 
Additional Protocol II
The International Tribunal for Rwanda shall have the power to prosecute persons committing 
or ordering to be committed serious violations of Article 3 common to the Geneva Conventions 
of 12 August 1949 for the Protection of War Victims, and of Additional Protocol II thereto of 
8 June 1977. These violations shall include, but shall not be limited to:

In addition to the specifĳic elements of each individual crime, the perpetrator 
must possess the requisite mens rea, knowingly having committed the crime, for it 
to be judged as a crime against humanity; the perpetrator should have had “actual 
or constructive knowledge of the broader context of the attack, meaning that the 
Accused must know that his act(s) is part of a widespread or systematic attack on 
a civilian population and pursuant to some kind of policy or plan”.31 Isolated acts 
carried out for purely personal reasons are thus excluded. It is not necessary that 
the rapes themselves should have been widespread or systematic in order for 
them to amount to a crime against humanity; the requirement is that they form a 
part of the widespread or systematic attack against the civilian population, on 
national, political, ethnic, racial or religious grounds.32

As mentioned above, Akayesu’s conviction for rape as a crime against humanity 
produced the fĳirst defĳinition of the legal elements of rape at an international judi-
cial forum: “a physical invasion of a sexual nature, committed on a person under 
circumstances which are coercive”33 – a broad defĳinition with no attempt to defĳine 
rape in the more mechanical terms common to many national jurisdictions, since: 
“The Chamber considers that … the central elements of the crime of rape cannot 
be captured in a mechanical description of objects and body parts”.34

A more traditional defĳinition of rape along terms of non-consensual sexual 
intercourse was felt to be too narrow, since the Trial Chamber wished to include 
clearly under the defĳinition of rape “acts which involve the insertion of objects 
and/or the use of bodily orifĳices not considered to be intrinsically sexual”, for 
example thrusting a piece of wood into the sexual organs of a woman as she lay 
dying.35

The Akayesu Trial Chamber also defĳined sexual violence, which falls within the 
scope of ‘other inhumane acts’ (A 3 (i)), as well as ‘serious bodily or mental harm’ 
(Article 2 (2) (b)) and ‘outrages upon personal dignity’ (Article 4 (e)).36 Article 4 of 
the ICTR Statute reiterates Article 3 Common to the Geneva Conventions and of 
its Additional Protocol II, and enables the prosecution of rape and sexual violence 
(Article 4(e)) as war crimes.37
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(a)  Violence to life, health and physical or mental well-being of persons, in particular  
murder as well as cruel treatment such as torture, mutilation or any form of corporal 
punishment;

(b) Collective punishments;
(c) Taking of hostages;
(d) Acts of terrorism;
(e)  Outrages upon personal dignity, in particular humiliating and degrading treatment, 

rape, enforced prostitution and any form of indecent assault;
(f) Pillage;
(g)  The passing of sentences and the carrying out of executions without previous judge-

ment pronounced by a regularly constituted court, afffording all the judicial guarantees 
which are recognized as indispensable by civilized peoples;

(h) Threats to commit any of the foregoing acts.
38) Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 598.
39) Prosecutor v. Akayesu, 17 June 1997, ICTR-96-4-I, Amended Indictment para. 10A.
40) Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 688.
41) Angela M Banks Sexual Violence and International Criminal Law: an Analysis of the Ad Hoc 
Tribunal’s Jurisprudence and the International Criminal Court’s Elements of Crimes (Women’s 
Initiatives for Gender Justice, Amsterdam 2005) 40-41, citing Prosecutor v. Kunarac, Kovac, 
Vukovic, 22 February 2001, ICTY, IT-96-23-T and IT-96-23/1-T, Judgment, para. 514.
42) Prosecutor v. Musema, 27 January 2000, ICTR-96-13, Judgment and Sentence, para. 285.
43) Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 688.

Sexual violence, which includes rape, is defĳined in Akayesu as:

any act of a sexual nature which is committed on a person under circumstances which are 
coercive and as part of a wide spread or systematic attack, on a civilian population or on 
certain catalogued discriminatory grounds, namely: national, ethnic, political, racial, or 
religious grounds.38

The indictment further clarifĳied that “acts of sexual violence include forcible sex-
ual penetration of the vagina, anus or oral cavity by a penis and/or of the vagina or 
anus by some other object, and sexual abuse, such as forced nudity”.39 In its ruling, 
the Trial Chamber specifĳied clearly that sexual violence did not need to involve 
penetration of the human body or even physical contact, and gave the example of 
a student forcibly undressed by the Interahamwe (members of the Hutu militia) 
and made to do gymnastics naked in front of a crowd.40

The mens rea for establishing outrages upon personal dignity is that the Accused 
intentionally committed or participated in an act or omission which would gener-
ally be considered to cause serious humiliation, degradation or otherwise be a 
serious attack on human dignity, and that he knew that the act or omission could 
have that efffect.41 In Musema, the ICTR added “subjecting victims to treatment 
designed to subvert their self-regard” to the defĳinition of humiliating and degrad-
ing treatment.42

The issue of coercive circumstances was also debated by the Akayesu Trial 
Chamber. The Trial Chamber deemed that coercion was “inherent in certain cir-
cumstances, such as armed conflict”,43 thus removing the necessity for the victim 
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to prove that she had not consented to the sexual violence, a major step in a cli-
mate in which many victims must not have dared to resist their assailants.44

This stance was further debated at some length in the case of Gacumbitsi, and 
the Appeal Chamber confĳirmed the ruling that:

It is not necessary…for the Prosecution to introduce evidence concerning the words or 
conduct of the victim or the victim’s relationship to the perpetrator. Nor need it introduce 
evidence of force. Rather, the Trial Chamber is free to infer non-consent from the back-
ground circumstances, such as an ongoing genocide campaign or the detention of the 
victim.45

If an Accused raises reasonable doubt by introducing evidence that the victim 
consented, then the Trial Chamber is free to disregard the evidence if it concludes 
that, under the circumstances, the consent given is not genuinely voluntary.

In addition to these important provisions, the ICTR and ICTY have also pro-
vided Rules of Procedure and Evidence which are very supportive of the victims of 
rape and sexual violence. The Rules govern the conduct of the pre-trial phase of 
the proceedings, trials and appeals, and matters such as the admission of evidence 
and the protection of victims and witnesses.

In matters of sexual violence, the most signifĳicant of the Rules of Procedure and 
Evidence is Rule 96, which states that no corroboration of the victim’s testimony 
shall be required. It also states that, as a defence to the charges, an accused shall 
not be allowed to rely on the fact that the victim gave consent to a sexual act, in 
cases where the victim was subjected to or threatened with or had reason to fear 
violence, duress, detention or psychological oppression, or if she reasonably 
believed that someone else might be subjected to these if she did not submit. To 
protect the victim’s identity and reputation – essential steps if victims are to be 
encouraged to testify – before evidence of the victim’s consent to a sexual act is 
admitted to the Trial Chamber, the Accused is required to satisfy the Trial Chamber 
in camera that the evidence is relevant to the case and credible. Evidence as to the 
prior sexual conduct of the victim is quite simply not to be admitted in evidence 
or as a defence under any circumstances.46

Akayesu was fĳinally found guilty of rape as a crime against humanity (Count 13). 
The Trial Chamber also found that forced nudity constituted an inhumane  
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act47 and convicted Akayesu for inhumane acts as a crime against humanity 
(Count 14).48 The conviction for genocide emphasised that Akayesu had  
encouraged his men to rape Tutsi women to destroy them physically and mentally 
(Count 1),49 and that many women and girls were killed or had died as a result of 
injuries inflicted on them in the course of rapes.50

Thus, judicial interpretation of the Statute during the Akayesu trial, which for-
mally acknowledged the use of rape and sexual violence as a means of wreaking 
destruction across an entire ethnic group, supported by solid Rules of Procedure 
and Evidence, ensured that mechanisms were in place for the successful prosecu-
tion of the many instances of rape and sexual violence committed during the 
genocide – as acts of genocide themselves, as specifĳic crimes against humanity or 
as war crimes.

2.2. The Elements of Rape and Sexual Violence Further Defĳined through Case Law

Certain subsequent cases have been signifĳicant in assisting the ICTR to defĳine fur-
ther the crimes of rape and sexual violence in an international context: Kayishema 
and Ruzindana, Musema, Semanza, Gacumbitsi and Muhimana.

2.2.1. Kayishema and Ruzindana
In the joint trial of Clément Kayishema and Obed Ruzindana, which concluded on 
21 May 1999, the Trial Chamber concurred, in its discussion on genocide, with the 
views expressed in Akayesu, that “acts of sexual violence, rape, mutilations and 
interrogations combined with beatings, and/or threats of death, were all acts that 
amount to serious bodily harm”51 and could thus constitute an act of genocide 
under Article 2 (2) (b) of the ICTR statute if carried out with the intention to cause 
harm to members of an ethnic group with intent to destroy that group in whole or 
in part. The Trial Chamber also ruled that deliberately inflicting on an ethnic 
group conditions of life calculated to bring about its physical destruction in whole 
or in part (Article 2 (2) (c)) included methods of destruction which do not imme-
diately lead to the death of members of the group, and that rape was one of these 
conditions of life, provided that it would lead to the destruction of the group in 
whole or in part.52 Thus this all-male panel of judges extended further the scope 
of genocide elaborated by the Akayesu judges.

Most regrettably, despite the numerous acts of rape and sexual violence men-
tioned in the Judgment,53 once again the indictment contained no charges of 
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sent or acquiescence of, an offfĳicial or other person acting in an offfĳicial capacity.

60) Prosecutor v. Furundžija, 10 December 1998, ICTY, IT-95-17/1-T, Judgment, para. 175.

sexual violence, focusing rather on the use of “guns, grenades, machetes, spears, 
cudgels and other weapons to kill the people.”54 Consequently, the Accused could 
not be convicted of sexual violence. However, the gravity of the sexual violence 
was confĳirmed in the judges’ obiter dicta. As Kelly Dawn Askin highlights, the 
courtroom testimony and subsequent references to the crimes “ensures that the 
historical record of the crimes committed is more accurately reflected,” acknowl-
edging that these crimes inflicted “enormous devastation” and formed part of the 
genocide.55

2.2.2. Musema
The Musema Trial Chamber, which reached its verdict on 27 January 2000, also 
confĳirmed the broad defĳinition of rape elaborated in Akayesu,56 understandably, 
since it was presided again by Judge Pillay. It referred to “a trend in national legisla-
tion to broaden the defĳinition of rape” and stated “that the Chamber considers 
that a conceptual defĳinition is preferable to a mechanical defĳinition of rape. The 
conceptual defĳinition will better accommodate evolving norms of criminal jus-
tice”.57 The Akayesu defĳinition had also been endorsed in November 1998 by the 
ICTY in the Delalić case,58 where the Trial Chamber added that rape can constitute 
torture under certain circumstances.59 However, subsequent to Delalić and prior 
to Musema, the ICTY judges in the trial of Anto Furundžija (concluded on 10 
December 1998), appeared to fĳind that the conceptual defĳinition in Akayesu did 
not provide elements precise enough to defĳine rape, declaring that “no defĳinition 
of rape can be found in international law.”60

The Furundžija Trial Chamber chose to examine the principles of criminal  
law common to the major legal systems of the world to fĳind an exact defĳinition of 
rape, which would satisfy the criminal law principle of nullum crimen sine lege 



758 H. Trouille / International Criminal Law Review 13 (2013) 747–788

61) Ibid., para. 177.
62) Ibid., para. 185.
63) Prosecutor v. Musema, Judgment and Sentence, supra note 42, para. 227.
64) Rebecca L Hafffajee, ‘Prosecuting Crimes of Rape and Sexual Violence at the ICTR: The 
Application of Joint Criminal Enterprise Theory’ 29 Harvard Journal of Law and Gender (2006) 
201, 208-9.
65) Prosecutor v. Musema, 16 November 2001, ICTR-96-13-A, Appeal Judgment, para. 193.
66) The command responsibility offfence in Article 6 (3) of the ICTR Statute holds a superior 
criminally responsibility if he had reason to know that one of his subordinates was about to 
commit an act of genocide, a crime against humanity, or a violation of Common Article 3 or of 
Protocol II, and he failed to take the necessary and reasonable measures to prevent the act or to 
punish the perpetrator.
67) Prosecutor v. Musema, Judgment and Sentence, supra note 42, para. 968.

stricta.61 The Furundžija Trial Chamber thus concluded that the objective ele-
ments of rape consisted of:

 (i) the sexual penetration, however slight:
 (a)  of the vagina or anus of the victim by the penis of the perpetrator or any other 

object used by the perpetrator; or
 (b) of the mouth of the victim by the penis of the perpetrator;
 (ii) by coercion or force or threat of force against the victim or a third person.62

Judge Pillay, committed to the defĳinition which the Akayesu trial Chamber had 
outlined, opined in Musema that “the defĳinition of rape, as set forth in the Akayesu 
Judgement, clearly encompasses all the conduct described in the defĳinition of 
rape set forth in Furundzija,”63 encapsulating the Furundzija defĳinition within the 
broader Akayesu defĳinition.

However, on appeal, although it did not contest the defĳinition of rape, the 
Musema Appeals Chamber demanded a high burden of proof for rape64 and over-
turned Musema’s conviction for the rape of a young unmarried teacher called 
Nyiramusugi.65 The Chamber did not dispute that she had been raped, but stated 
that the evidence presented in two out-of-court statements from Witnesses CB 
and EB conflicted with the testimony put to the Trial Chamber by prosecution 
Witness N, and gave grounds for reasonable doubt that Musema, and not someone 
else, was guilty of Nyiramusugi’s rape on the day in question.

A high burden of proof was also demanded by the Trial Chamber at fĳirst instance 
when Musema was charged with rape as a crime against humanity for encourag-
ing his men to rape Tutsi women.66 Due to inconsistencies in witness testimony, 
the Trial Chamber found that the Prosecution had failed to prove beyond reason-
able doubt that “any act of rape…had been committed by Musema’s subordinates 
and that Musema knew or had reason to know of this act and he failed to take 
reasonable measures to prevent the said act”.67 Witness J, mother of fĳive children, 
accused Musema and his men of raping and killing her eighteen-year-old daugh-
ter in Bisesero. However, she had told the Trial Chamber several times that her 
three oldest children, who were aged twenty-fĳive, twenty-three and nineteen, had 
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been killed by Charles Sikubwabo, bourgmestre of Gishyita, before she fled to 
Bisesero, and that her only children alive at the time she fled to Bisesero were aged 
twelve and nine. She was unable to explain this inconsistency to the Trial Chamber, 
which therefore questioned the accuracy of her account in respect of her daugh-
ter’s rape. The Trial Chamber was reluctant to disbelieve her account, since it 
found her testimony to be “generally credible,” and considered “that there is likely 
to be a reasonable explanation [for the inconsistency], based on its evaluation of 
the witness”.68 The Trial Chamber concluded:

recalling the high burden of proof on the Prosecutor and the lack of any other evidence 
produced to corroborate the account of Witness J, the Chamber cannot fĳind beyond a 
reasonable doubt that the allegations have been established.69

The broad defĳinition of rape laid down in Akayesu was therefore accepted, but the 
Trial chamber imposed a high evidential burden on the Prosecution to bring about 
a successful conviction.

2.2.3. Semanza
Three years later, in the case of Laurent Semanza, a narrower and more mechani-
cal defĳinition of rape was adopted. The all-male Semanza Trial Chamber, which 
reached its verdict on 15 May 2003, followed the ICTY Appeals Chamber’s decision 
in the 2001 case of Kunarac,70 which was influenced by the ICTY case of Furundžija.

The Kunarac Trial Chamber accepted the actus reus of rape as defĳined in 
Furundžija under paragraph (i), but felt that further clarifĳication was required 
regarding the issue of coercion under paragraph (ii) and considered the matter of 
consent in some detail.

To clarify the issues of coercion and consent, the Trial Chamber carried out a 
detailed examination of the defĳinition of rape in several major national jurisdic-
tions. The Kunarac Trial Chamber followed Furundžija, also including oral sex as 
rape, but stipulated that the free will of the victim to consent must be assessed in 
accordance with the surrounding circumstances, and that this should not be inter-
preted in a narrow or restrictive way, since it is unlikely a victim would refuse to 
consent to a sex act in the prevailing circumstances. The mens rea was understood 
to be the intention to efffect the sexual penetration, in the knowledge that it 
occurred without the consent of the victim.71 The Kunarac Appeals Chamber 
summed up the situation with regard to consent and force in rape charges. It was 
of the view that “serious violations of sexual autonomy are to be penalized”,72 and 
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stated that the absence of consent was the conditio sine qua non of rape, and force 
or threat of force provided clear evidence of non-consent. However, it made clear 
that force is not an element per se of rape; there could be “factors other than force 
which would render an act of sexual penetration non-consensual or non-voluntary 
on the part of the victim.”73 The Appeals Chamber observed that a narrow, too 
literal focus on the use of force or threat of force to make a victim consent to a sex 
act could potentially permit perpetrators to evade liability for sexual activity to 
which the other party had not consented, if the aggressor took advantage of the 
pervading climate of fear and did not need to use actual physical force.74 It agreed 
with the Trial Chamber’s determination that the coercive circumstances present 
in Yugoslavia at the time meant that victims were highly unlikely to have con-
sented, of their own free will, to the sex acts which they had endured.75 This was a 
major step in eliminating the issue of consent as an evidentiary factor in crimes of 
sexual violence before the ICTY.76 A plea that the victim had consented was 
unlikely to be considered a plausible defence to rape.

Although not binding on the ICTR, ICTY case law holds persuasive authority. 
Thus, despite accepting that a mechanical defĳinition of rape was rejected by the 
ICTR in Akayesu, and was subsumed into the defĳinition in Musema, the Semanza 
Trial Chamber followed Kunarac and Furundžija and defĳined the actus reus of 
rape as a crime against humanity as:

the non-consensual penetration, however slight, of the vagina or anus of the victim by the 
penis of the perpetrator or by any other object used by the perpetrator, or of the mouth of 
the victim by the penis of the perpetrator. Consent for this purpose must be given volun-
tarily and freely and is assessed within the context of the surrounding circumstances.77

The Semanza Trial Chamber recognized that other acts of sexual violence not sat-
isfying this narrower defĳinition of rape could be prosecuted as other crimes against 
humanity within the jurisdiction of the ICTR, such as torture, persecution, enslave-
ment, or other inhumane acts. It concluded that the mens rea for rape as a crime 
against humanity was the intention to efffect the prohibited sexual penetration, 
with the knowledge that it occurred without the consent of the victim.78

Rebecca Hafffajee, a lawyer who worked as a legal intern in the ICTR in 2004, saw 
this as a retrograde step. She felt that the ICTY had made it clear that the surround-
ing circumstances of conflict rendered it likely a victim would not have consented 
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to the sexual act. In her opinion, the ICTR in Semanza demanded evidence of the 
lack of consent of the victim in order to fĳind an accused guilty of rape.79

Semanza was charged with two counts of rape as a crime against humanity 
(Counts 8 and 10) and two as a war crime violating Common Article 3 (Counts 9 
and 13). Rape crimes were also mentioned in counts for persecution and torture. 
He was found guilty of one count of rape as a crime against humanity (Count 10)80 
but acquitted of the other due to ‘insufffĳicient notice’ being given to the Accused 
(Count 8).81 He was found not guilty of the rape offfences charged under Common 
Article 3: Count 13, as it was considered the rape charge was already covered under 
Count 10,82 and Count 9 as the Prosecutor had failed to introduce any evidence of 
the occurrence of the rapes.83 Semanza was also convicted of torture as a crime 
against humanity by encouraging the crowd to rape Tutsi women, leading to the 
rape of Victim A (Count 11).84 Although the rapes were considered to have been 
widespread and were mentioned frequently in the indictment, Semanza was only 
convicted of one specifĳic rape, that of Victim A, as it was not proved that the other 
rapes had taken place at his instigation, with his knowledge and without the con-
sent of the victims.

The extent to which it was necessary to prove lack of consent of the victim 
arose again in Gacumbitsi.

2.2.4. Gacumbitsi
On 17 June 2004, Sylvestre Gacumbitsi was found guilty of genocide, and extermi-
nation and rape as crimes against humanity, each including sexual violence. It 
was established in court that Gacumbitsi drove around with a megaphone, urging 
Hutu young men whom Tutsi girls had refused to marry to “have sex with the 
young girls”, adding that if “they [the young girls] resisted, they had to be killed in 
an atrocious manner”.85 The Trial Chamber concluded that the order given by 
Gacumbitsi to attack and select rape victims was discriminatory on grounds of 
ethnicity, since only Tutsi girls were targeted. The victims’ lack of consent to the 
sex acts was established by the fact that Gacumbitsi had exhorted men to kill ‘in 
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an atrocious manner’ those who resisted them, and also by the fact that the vic-
tims were attacked by those from whom they were fleeing.86 This constituted rape 
as a crime against humanity (Article 3 (g)), the Trial Chamber, presided over by 
female judge Andresia Vaz, claiming to apply both the Akayesu and Kunarac 
Appeal Chamber’s defĳinitions of rape:

The Chamber is of the opinion that any penetration of the victim’s vagina by the rapist 
with his genitals or with any object constitutes rape, although the defĳinition of rape under 
Article 3(g) of the Statute is not limited to such acts alone.87

The Trial Chamber also found that the rapes committed had caused serious bodily 
harm to members of the Tutsi ethnic group and were thus an act of genocide 
under ICTR Statute Article 2 (2) (b). In defĳining serious bodily or mental harm, the 
Trial Chamber stated:

Serious bodily harm means any form of physical harm or act that causes serious bodily 
injury to the victim, such as torture and sexual violence. Serious bodily harm does not 
necessarily mean that the harm is irremediable. Similarly, serious mental harm can be 
construed as some type of impairment of mental faculties, or harm that causes serious 
injury to the mental state of the victim.88

The Trial Chamber also emphasised that many women and girls died as a result of 
rape, notably by inserting sticks into their genitals, incorporating this into the 
extermination conviction (Article 3 (b)).89

At appeal in 2006, the Gacumbitsi Appeals Chamber followed the more specifĳic 
Kunarac Appeal Judgment’s defĳinition of rape, with no reference to the broad defĳi-
nition in Akayesu, focussing rather on issues of consent. It concluded that non-
consent and the knowledge of lack of consent were elements of rape, and that the 
Prosecution therefore bore the burden of proving these elements beyond reason-
able doubt in order to obtain a conviction.90 Rule 96 of the ICTR’s Rules of 
Procedure and Evidence refers to consent as a defence which the Accused may 
plead and does not allow consent to be admitted as a defence if the victim has 
been subjected to, threatened with or put in fear of violence, duress, detention or 
psychological oppression or has reasonably believed that someone else might be 
so subjected, threatened or put in fear. If it was acceptable to plead as a defence 
that the victim had consented to the sex act, then the burden of proof would shift 
to the Defendant, who would need to produce evidence that the victim had 
 consented to the sex act. However, the Kunarac Appeal Judgment declared this 
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approach not “entirely consistent with traditional legal understandings of the 
concept of consent in rape”.91 It ruled that, rather than turning what was essen-
tially an element of the offfence (‘non-consent’) to be proved by the Prosecution, 
into a defence, Rule 96 should be interpreted as outlining the circumstances under 
which evidence of consent of the victim would be admissible from the Accused. 
The Gacumbitsi Appeals Chamber, although accepting the burden of proof lay 
with the Prosecution, underlined that the Prosecution could prove non-consent 
of the victim beyond reasonable doubt by proving the existence of coercive cir-
cumstances under which meaningful consent was not possible.92 Therefore, if the 
Accused raised reasonable doubt by introducing evidence that the victim con-
sented, then the Trial Chamber was at liberty to disregard the evidence if it 
 concluded that, under the surrounding circumstances of genocide, the consent 
given was not genuinely voluntary. Furthermore, as to the Accused’s knowledge of 
the absence of consent of the victim, this could be proven if the Prosecution were 
able to establish beyond reasonable doubt that the Accused was aware, or had 
reason to be aware, of the coercive circumstances that undermined the possibility 
of genuine consent on the part of the victim in the context of the genocide.93

2.2.5. Muhimana
In the 2005 case of Mikaeli Muhimana, who was also found guilty of rape as an act 
of genocide and a crime against humanity, the Trial Chamber endorsed the 
Akayesu defĳinition of rape.94 The Trial Chamber noted that Akayesu’s conceptual 
defĳinition of rape had not been universally adopted in subsequent case law of the 
ICTR and ICTY, and that rape had also been interpreted with reference to physical 
elements of the act. The Muhimana Trial Chamber, under the guidance of presid-
ing judge Khalida Khan, an eminent female judge who has published on women’s 
rights,95 considered that the Kunarac defĳinition served to “specify the parameters 
of what constitutes ‘a physical invasion of a sexual nature’”,96 and, as the Musema 
trial judges did, managed to combine the defĳinitions given in both Akayesu and 
Kunarac, despite their apparent conflict:

Furundžija and Kunarac, which sometimes have been construed as departing from  
the Akayesu defĳinition of rape…actually are substantially aligned to this defĳinition and 
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provide additional details on the constituent elements of acts considered to be rape. The 
Chamber takes the view that the Akayesu defĳinition and the Kunarac elements are not 
incompatible or substantially diffferent in their application.97

However, even with the benefĳit of the expanded defĳinition, the Trial Chamber did 
not fĳind that the disembowelling of a victim by cutting her open with a machete 
from her breasts to her vagina constituted an act of rape. Although acquiescing 
that the act interfered with the sexual organs, the Chamber clarifĳied that, in its 
opinion, the disembowelling did not constitute a physical invasion of a sexual 
nature98 but instead represented murder as a crime against humanity. On this 
occasion, one might argue that murder carries a heavier penalty than rape, but it 
remains to be seen whether the refusal to view this as an act of sexual violence will 
have any repercussions on the interpretation of rape as an international crime in 
the future.

The Chamber went on to concur with the opinion that circumstances prevail-
ing in most cases charged under international criminal law would be almost uni-
versally coercive, thus vitiating true consent as a defence to rape.99

Muhimana appealed against his conviction. He raised the matter of “uncor-
roborated circumstantial evidence” and contested the validity of witness testi-
mony with regard to the rape of two Tutsi girls. Witness AP had not actually been 
an eyewitness to the rape and could therefore not establish the actus reus of rape. 
Witness AP had seen the girls taken into Muhimana’s house, heard them scream 
that they did not expect the Accused “to do that” and emerge “stark naked … walk-
ing ‘with their legs apart’”.100 In 2007, the Appeals Chamber ruled that it was per-
missible to base a conviction on circumstantial evidence. This was confĳirmed 
previously in the Gacumbitsi, Kajelijeli, Niyitegeka and Rutaganda Appeals,101 
where it was stated that a Trial Chamber may prefer to hear corroboration of a 
witness statement, but neither the case law of the ICTR nor of the ICTY made this 
an obligation. If testimonies were divergent, it was the duty of the Trial Chamber 
hearing the witnesses to decide which evidence it deemed to be more probative, 
and to choose which of the versions of the same event it would admit. This has 
allowed considerable freedom of movement to ICTR judges in their assessment of 
evidence. However, the conviction for these two rapes was overturned by the 
Appeals Chamber in 2007: the rapes were indeed deemed to have taken place, but 
the Accused had not been the only person present in the house at the time, and it 
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was not possible to be sure beyond reasonable doubt that it was Muhimana who 
had committed them.

The defĳinition of rape preferred in Muhimana was not applied by the ICTR in 
Ndindiliyimana et al102 in 2011. The mechanical defĳinition of the actus reus for rape 
used in Gacumbitsi and Kunarac, and subsequently Nyiramasuhuko et al,103 was 
used by the Trial Chamber, as was the mens rea (the intention to efffect the sexual 
penetration, in the knowledge that it occurred without the consent of the vic-
tim104), and the position regarding consent of the victim, which should be given 
voluntarily and freely, assessed within the context of the surrounding circum-
stances, force or threat of force providing evidence of non-consent, but not being 
an element per se of rape (see Section 2.2.5).105

The effforts made by the Muhimana Trial Chamber to reconcile the Akayesu and 
Kunarac defĳinitions of rape, reiterated in Hategekimana in December 2010,106 
appear to have been abandoned, at least temporarily, in favour of a purely mechan-
ical defĳinition, despite the presence of a female judge, Taghrid Hikmet, on the 
benches both of Ndindiliyimana et al and Hategekimana.

It cannot be disputed that there is now a structure in place to prosecute rape 
and sexual violence committed during the Rwandan genocide. The provisions of 
the ICTR statute coupled with the defĳinition of rape and sexual violence elabo-
rated by succeeding Trial Chambers provide a framework to prosecute sexual 
offfences against women during the genocide. However, defendants continue to be 
acquitted on charges of rape and sexual violence if the face of vigorous accusa-
tions against them.

The following paragraphs consider factors other than the defĳinition of the 
offfences which may be preventing the successful prosecution of rape and sexual 
violence at the ICTR, focussing on the case of Ndindiliyimana et al.107

3. Defective Indictments, Inadequate Evidence and Dubious Investigative 
Practices

In the recent case of Ndindiliyimana et al,108 there were successful convictions for 
some of the rape charges but not for others. A close study of the Ndindiliyimana 
et al trial reveals failings on the part of prosecutors and investigators and suggests 
a difffĳidence on the part of judges to accept charges of sexual violence.
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3.1. Focus on Ndindiliyimana et al.

The Trial Chamber in the case of Augustin Ndindiliyimana, Augustin Bizimungu, 
François-Xavier Nzuwonemeye and Innocent Sagahutu delivered its verdict in 
May 2011. It is currently under appeal. Nzuwonemeye, Bizimungu and Sagahutu 
were charged with Rape as a Crime against Humanity (Count 6) and Rape as 
a  Violation of Common Article 3 (Count 8). Although all were found guilty of 
 certain  offfences, only Augustin Bizimungu was found guilty of Count 6 (Rape 
as  a  Crime  against Humanity) and Count 8 (Rape as a Violation of Common 
Article 3). Even then, he was not found guilty of all the rapes of which he stood 
accused.

The reasons given by the Trial Chamber for rejecting some signifĳicant charges 
put forward by the Prosecution are outlined below.

3.1.1. Flawed Indictments
It appears that, alarmingly frequently, even when rape and sexual violence are 
charged, and it is accepted that the offfences did occur, they are not pleaded in 
such a way as to enable the Trial Chamber to conclude beyond reasonable doubt 
that the accused are guilty of them.109

3.1.1.1. Dates of Rapes Outside of Time Period Pleaded
The Ndindiliyimana et al indictment alleged that Rwandan Army soldiers caused 
serious bodily or mental harm to Tutsi women at diffferent locations from mid-
April to late June 1994, while Augustin Bizimungu was Chief of Stafff of the 
Rwandan Army, notably at the Josephite Brothers’ compound in Kigali on 8 April 
1994. Although Count 3 (Complicity in Genocide) of the indictment110 does not 
specifĳically allege that soldiers committed rapes at the locations identifĳied, the 
Trial Chamber recognized, following the 2008 Seromba Appeal judgment, that 
nearly all convictions for causing serious bodily or mental harm involved rapes or 
killings.111 Bizimungu was therefore deemed to have had sufffĳicient notice that the 
alleged acts of violence causing serious bodily or mental harm in paragraphs 68 
and 69 of the Indictment included rapes, in order to prepare his defence. 
Furthermore, the Trial Chamber also noted that the Prosecution Closing Brief had 
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specifĳically included rape within the notion of “serious bodily or mental harm” for 
the purposes of the genocide charge.112

The Trial Chamber found that the Prosecution had proved beyond reasonable 
doubt that Rwandan Army soldiers killed and caused serious bodily and mental 
harm to Tutsi at the Josephite Brothers’ compound on 8 April 1994,113 particularly 
the rape of a twenty-year-old girl, whose body had been found the following 
day,114 although rape was not specifĳically charged under Count 3, and events at 
the Josephite Brothers’ compound had been omitted from Counts 6 (Rape as a 
Crime against Humanity) and 8 (Violation of Common Article: rape). However, 
Bizimungu was only appointed Chief of Stafff, and promoted to Major General, on 
16 April 1994, and occupied this offfĳice from 19 April. Thus, these rapes fell outside 
the time period prescribed in the indictment: his period in offfĳice, mid-April to late 
June 1994. The Trial Chamber, consequently, refused to even consider the allega-
tions dated 8 April 1994 in assessing Bizimungu’s responsibility for rape as an act 
of genocide, as a superior, since he was not in offfĳice at the time.115

Furthermore, although this was considered regrettable, Bizimungu could not 
even be held criminally responsible for failing to punish the crimes afterwards: 
current case law116 precludes fĳinding superiors responsible for failing to punish 
crimes committed before they assumed the position of command over the perpe-
trators.117 We may reasonably ask whether the wrong person was charged with this 
offfence. However, Bizimungu’s immediate predecessor as Chief of Stafff was 
General Deogratias Nsabimana, who was in President Juvénal Habyarimana’s 
aeroplane, shot down on 6 April 1994 – the event provoking the genocide. This 
took place two days before the attacks at the Josephite Brothers’ compound. 
Bizimungu did occupy a position of responsibility in the military at the time of 
events at the Josephite Brothers’ compound, having been appointed commander 
of military operations for the Ruhengeri secteur in January 1994.118 But the ICTR 
did not hold him responsible for atrocities taking place in Kigali. Charging him 
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with offfences for which he could not be prosecuted as they fell outside the time 
period prescribed in the indictment as his period in offfĳice as Chief of Stafff and 
outside his geographical sphere of influence as commander of military operations 
for the Ruhengeri secteur in early April 1994 was a waste of valuable ICTR resources 
by prosecution stafff.

3.1.1.2. Improper Pleading of Events in Butare
Bizimungu was also charged with responsibility as a superior for causing serious 
bodily and mental harm including rape (Count 2) in Butare, from 19 April to late 
June 1994.119 However the Trial Chamber noted that “the Prosecution failed to suf-
fĳiciently particularise and adequately specify the exact locations at which crimes 
were alleged to have been committed and observed…” within the three-month 
date range, so that “an objective reader of the Indictment would not be able to 
decipher where exactly the alleged crimes were observed … and consequently 
what were the nature and circumstances of the crimes alleged at these loca-
tions”.120 The pleading was “defective” with respect to the crimes alleged in Butare, 
Gisenyi, Cyangugu, Kibuye and Ruhengeri, and the “defects were not cured”.121 The 
lack of precision would have prevented Bizimungu from preparing an adequate 
defence to the charges and deprived him of a fair trial. Consequently, he could not 
be tried for the alleged rapes in Butare.

Pursuant to the ICTR Statute, an accused must be informed promptly and in 
detail of the nature and cause of the charges against him.122 The Prosecution must 
plead the facts and offfence in the indictment with precision,123 including the rela-
tionship of the accused to his subordinates, the acts and crimes of the subordi-
nates, how the accused should know that his subordinates had committed the 
crimes and how he failed to prevent the crimes or punish his subordinates. Failure 
to plead the material facts in the indictment with sufffĳicient specifĳicity constitutes 
a defect in the indictment.124 Previous ICTY and ICTR case law is clear on this,125 
stating that a defective indictment may cause the Appeals Chamber to reverse a 
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conviction.126 In Bizimungu, the Prosecution should have supported its allegations 
by specifĳic evidence regarding the exact crimes and locations in which they were 
committed in the indictment, against which Bizimungu could prepare a defence.

The genocide charges in Count 2 included rapes committed at Gishamvu 
Church, Nyumba Parish, Butare, and at the Kicukiro conseiller’s offfĳice, however 
the Prosecution failed to lead any evidence at all regarding the alleged crimes at 
those locations,127 and those offfences could not be prosecuted.

3.1.2. Evidence
The quality and quantity of the evidence presented to the Trial Chamber was not 
always adequate to secure a conviction for rape or sexual violence on each occa-
sion that it was charged.

3.1.2.1. Hearsay, Circumstantial Evidence and Absence of Corroboration
With regard to the charges under Count 6 (Rape as a crime against humanity) 
against Bizimungu, Nzuwonemeye and Sagahutu, the Chamber found the 
Prosecution had not presented sufffĳicient evidence to prove soldiers of the 
Rwandan Army, under the command of Nzuwonemeye and Sagahutu, committed 
rapes against Tutsi women at the Centre Hospitalier de Kigali (Kigali Hospital 
Complex – CHK), the only offfences of sexual violence against Nzuwonemeye and 
Sagahutu. Witness DAR was the only Prosecution witness to testify about rapes 
perpetrated by soldiers against Tutsi girls at CHK. The Trial Chamber did not fĳind 
Witness DAR’s evidence adequate to convict the accused beyond reasonable 
doubt. His evidence was indirect – he had not witnessed the rapes himself. In his 
testimony, he inferred that the Tutsi girls had been raped because he had seen “the 
sad demeanour of the Tutsi girls when they returned to CHK after having been 
abducted by soldiers.”128 In view of the prevalence of rape during the genocide, 
witness DAR’s conclusions were potentially well-founded. Circumstantial evi-
dence is very often the principal evidence available in a criminal trial, from which 
a judge or jury must reach a verdict. However, Witness DAR’s evidence was not 
only circumstantial but also uncorroborated by reliable witnesses. The only other 
witness to testify to the Trial Chamber about the killings at the CHK was Witness 
ZA, who, although testifying about abductions from the wards, did not mention 
rapes, and whose evidence was also indirect. The Trial Chamber considered it 
insufffĳiciently detailed to be corroborative of any rapes.

Witness DAR also gave evidence, based on information communicated to him 
from three colleagues,129 about the abduction and murder of a young Tutsi woman 
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named Chantal, however his colleagues were not called to testify, which consti-
tutes hearsay. Under English criminal law, hearsay is only admissible as evidence 
under certain specifĳic circumstances, as witnesses should normally be available 
for cross-examination in court.130 In contrast, the ICTR does not exclude hearsay 
evidence.131 Clearly, locating victims and witnesses can be difffĳicult due to deaths 
and changes of address engendered by the events of 1994. Furthermore, many 
Rwandans have been left unfĳit to testify physically or mentally, or are afraid of 
testifying for fear of reprisals.

English law also accepts that hearsay evidence is valuable in these circum-
stances, and allows its admission under sections 114-118 of the Criminal Justice Act 
2003 (CJA). Notably, section 116 includes exceptions to the rule against hearsay, 
which permit relevant hearsay statements to be admitted if the person who made 
the statement is identifĳied to the court’s satisfaction, for example, statements 
made by eyewitnesses who have since died,132 by witnesses unfĳit because of their 
bodily or mental condition,133 by witnesses who have left the country and it is not 
reasonable to call them back,134 by those who cannot be traced despite reasonable 
attempts to locate them135 or, with leave of the court, by witnesses too afraid to 
testify in person.136

At the ICTR, the Rules of Procedure and Evidence allow any evidence to be 
admitted provided it is relevant and has probative value.137 Hence, Witness DAR’s 
hearsay evidence relating to the murder of Chantal was admissible. Corroboration 
is not required either, in order for evidence to be admissible, there being “no place 
for the Civil Law principle unus testis, nullus testis…”138 in the ICTR.139

Circumstantial evidence is treated similarly, and, consequently, a conviction 
could actually be based solely on uncorroborated circumstantial evidence and/or 
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hearsay. Nonetheless the Trial Chamber, as the trier of fact, can decide that, under 
particular circumstances, corroboration is necessary,140 and judges have the dis-
cretion to treat hearsay evidence with caution and expect corroboration.141 The 
Chamber may freely assess the relevance and credibility of all evidence presented 
to it.142 Hearsay evidence is admissible to the Chamber, and is only rejected if it 
lacks credibility rather than because it constitutes hearsay, however, in the inter-
ests of a fair trial, it was reasonable to expect satisfactory identifĳication of Witness 
DAR’s colleagues, in order for the hearsay evidence to be admissible. In this par-
ticular situation, although not obliged by the ICTR’s Rules of Procedure and 
Evidence to require corroboration of witness DAR’s testimony, given the indirect 
and limited nature of his evidence, the judges decided not to accept his evidence 
without corroboration.143

The cases of Kamuhanda, Kajelijeli, Musema and Niyitegeka, where rape charges 
failed, demonstrate that establishing the credibility of hearsay and circumstantial 
evidence is not straightforward. For each prosecution witness who testifĳied about 
rapes in these cases, the witnesses and the overall testimony they gave were 
deemed credible by the Trial Chambers, but when they gave hearsay or circum-
stantial evidence, this was not deemed credible.144 This leads Daniel Franklin to 
conclude that “establishing the credibility of a witness is insufffĳicient to establish 
the credibility of hearsay or circumstantial evidence from that same witness.”145 
Franklin highlights a signifĳicant problem for the Prosecution: 

None of these judgments [Kamuhanda, Kajelijeli, Musema and Niyitegeka] suggested what 
would be required to establish the credibility of hearsay or circumstantial evidence…. It 
thus falls upon the prosecutor to ensure that the hearsay or circumstantial evidence is 
itself credible.146

Catherine MacKinnon, the International Criminal Court’s (ICC) Special Adviser 
for Gender Afffairs since 2008, speaks of “a tacit social burden of proof”,147 accord-
ing to which corroboration is required to a greater extent for sexual assault cases 
than for other offfences. She feels that “at both prosecutorial and judicial levels, a 
tacitly higher standard of credibility for witnesses to rape pertains than for wit-
nesses to murder”, citing Kajelijeli148 as an example of a case where the bench 
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(Judge Arlette Ramaroson dissenting) appeared reluctant “to hold a man respon-
sible for a sexual violation another man committed, when it is willing to hold the 
same man responsible for murder committed on virtually the same evidence, at 
the same time and place, by and against the same people”.149

There are clear reasons why Trial Chambers hesitate to accept uncorroborated 
hearsay and circumstantial evidence: hearsay statements are not made under 
oath, can be misreported in court and the speaker of the original statement can-
not be cross-examined. Circumstantial evidence, for its part, can lead to a convic-
tion based upon flawed assumptions. In Ndindiliyimana et al, in contrast to 
testimony of the events at CHK, testimony regarding rapes at Cyangugu Stadium 
was accepted as credible, thanks to Witnesses LBC and LAV, who gave consistent, 
corroborative accounts of their own rapes. Both were able to name another rape 
victim, Fifĳi.150 Furthermore, Witness QBP’s testimony regarding a number of girls 
taken by soldiers and Interahamwe from the Eglise Episcopale au Rwanda (EER), 
who returned “in a pitiful state”, having difffĳiculty walking, was also deemed credi-
ble. Witness QBP was able to identify three of them as the daughters of her neigh-
bour, and name one as Suzanne.151 This provides a clear example of the extent of 
the evidence required for judges to fĳind accusations of rape credible.

The Chamber’s decision not to convict Nzuwonemeye and Sagahutu on the 
basis of the circumstantial evidence meant they were not convicted for rape at all. 
The only allegations of rape against them related to events at CHK.

3.1.2.2. Inconsistencies and Lack of Eyewitnesses
The Chamber also noted that Witness DAR’s evidence was inconsistent152 with his 
pre-trial statement and was reluctant to accept his evidence without corrobora-
tion from other witnesses. The inconsistencies did not relate to the alleged rapes 
but to i) killings of civilians by soldiers which, in his statement, he maintained he 
had witnessed, yet, during live testimony, denied having seen; ii) to the identity of 
dead bodies; and iii) to a misremembered date.153 These were enough to under-
mine his evidence and the Chamber did not consider him a credible witness. He 
also had no recollection of the arrival at CHK of the bodies of the Belgian UNAMIR 
soldiers who had been protecting Prime Minister Agathe Uwiligiyimana, before 
being captured, mutilated and murdered.154 The Chamber felt he should have 
remembered such a signifĳicant event. The inconsistencies and lack of corrobora-
tion from further witnesses or victims led the Chamber to question whether he 
had actually been at the CHK on the dates he said. Witness ZA, the only other 
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Prosecution witness who testifĳied about events at CHK, did not testify about any 
rapes and provided indirect evidence as opposed to eyewitness testimony, which 
was insufffĳiciently detailed to counter the more credible evidence of the defence 
witnesses.155

For the Prosecution to furnish solid evidence of events at CHK, it would  
have needed to provide detailed and precise corroborative accounts of events from 
several sources, preferably from eyewitnesses, and its witnesses would have needed 
to be credible, with no inconsistencies in their accounts prior to and during trial. 
In cases where more than one eyewitness is available for cross-examination, the 
Chamber is more likely to accept prosecution evidence. Rapes of Tutsi women at 
the École des Sciences Infĳirmières, Kabgayi (ESI) were seen by Eyewitness EZ, and 
rapes at Musambira Commune Offfĳice and Dispensary were observed by three 
Eyewitnesses, DBH, DBA, DBB. The Chamber accepted these had taken place.156 
Furthermore, inconsistencies in Witness DBB’s testimony regarding the number of 
people at the Gaserge roadblock were insufffĳicient to undermine her credibility, 
because it was largely corroborated by Witness DBH. The Chamber noted that “this 
variance may plausibly be explained by the difffĳiculties of recalling traumatic events 
in precise detail years after those events occurred”.157 The inconsistencies in 
Witness DAR’s testimony could also have been due to the passage of time and post-
traumatic stress disorder, but clearly the judges did not feel they could justify their 
discretionary power to accept his evidence without corroboration.

3.1.3. Investigative Practices
Witnesses highlighted poor investigative practices, which led to subsequent prob-
lems with evidence and testimony in court.

Some inconsistencies between witnesses’ statements and their live testimony 
in court are blamed on misunderstandings between the witness and the ICTR 
investigators conducting the pre-trial interviews. For example, Witness DBJ gave 
evidence that a soldier raped a female refugee at the Josephite Brothers’ com-
pound on 8 April 1994. The Defence maintained that Witness DBJ testifĳied to hav-
ing seen the soldier rape the girl as he walked past the building where the soldier 
had taken her. However, in his pre-trial statement, Witness DBJ had stated that he 
saw the rape while he was sitting in the Josephite Brothers’ compound. According 
to Witness DBJ, the discrepancy was possibly the result of a misunderstanding 
between himself and the investigators, who may have misunderstood the passage 
in his statement where he said the soldier told the girl to undress at the com-
pound, taking this to mean instead that the soldier raped her at the compound.158 
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The Chamber accepted Witness DBJ’s explanation as plausible and was satisfĳied 
he gave a credible account that a soldier raped a young girl during the attack at  
the Josephite Brothers compound on 8 April 1994.159 However, in English law, a 
previous inconsistent statement – which is admissible as evidence of any matter 
stated of which oral evidence by the witness would be admissible160 – generally 
undermines the credibility of witnesses, because they are profffering to the court a 
diffferent account to that asserted before in their written statement. The court  
may believe that, on one of these occasions, the witness must have been lying.  
It is therefore essential that investigators draft witness statements accurately  
and ensure they have understood fully, via detailed questioning, the witness’ 
account.

Investigators must also devote adequate time to conducting interviews. 
Although her testimony was believed by the Trial Chamber, inconsistencies arose 
between Witness LBC’s pre-trial statements and her live testimony. She ascribed 
these to the brevity of the interview. During her fĳirst interview, she did not tell 
investigators that her mother had been killed by Interahamwe outside Cyangugu 
stadium, maintaining the interview had not lasted long enough for her to provide 
a detailed account of the rapes, abductions, assassinations and escape attempts, 
taking place over several weeks.161 In the case of Witness LBC, her live testimony 
of the incident during which this massacre took place was corroborated by Witness 
LAV. The fact that their accounts were in general consistent bolstered their 
credibility.162

Witness LBC, who testifĳied during cross-examination that she herself had been 
the victim of multiple rapes at Cyangugu stadium, also explained that, when she 
was fĳirst interviewed, she had not told investigators about the rapes “because she 
was not brave enough at that time”.163 Witness DBD was also raped at the cofffee 
co-operative TRAFIPRO, but failed to report this to investigators.164 In both cases, 
the Prosecution was fortunate to have corroborative evidence from other wit-
nesses, which ensured the witnesses’ live testimony was believed. However, fol-
lowing the revelations of the Akayesu trial, investigators should have known that 
many Tutsi women had sufffered sexual violence, that they would be reluctant to 
talk about this due to the social stigma attached to such attacks, and to secure 
convictions for rape and sexual violence, specifĳic questions should have been put 
to them, sensitively, to enable them to divulge such attacks.
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4. Prosecution Procedure and its Shortcomings

None of the incidents outlined above are features of Ndindiliyimana et al alone. 
Human rights organisations, international observers, witnesses and victims regu-
larly complain of stumbling blocks to successful prosecution for crimes of sexual 
violence, despite the progress in defĳining rape and sexual violence. This section 
will examine some of the areas of recurrent criticism.

4.1. Judges

Like Catherine MacKinnon, SáCouto and Cleary, of the War Crimes Research 
Offfĳice at Washington College of Law, believe judges require a higher level of proof 
in cases of sexual violence than in other types of cases before the ad hoc tribunals. 
They claim that judges are “reluctant to draw meaningful inferences from circum-
stantial evidence and appear to prefer direct or more specifĳic evidence as to 
knowledge or causality, even when such evidence is not required as a matter of 
law”,165 as we saw in Ndindiliyimana et al. Similarly, in Kajelijeli, witness testimo-
nies provided strong circumstantial evidence that the accused authorised acts of 
sexual violence by his subordinates, but the Chamber required proof from the 
Prosecution that a specifĳic order had been issued to rape or sexually assault the 
victims on that day.166 SáCouto and Cleary maintain that:

the jurisprudence of the ad hoc tribunals makes clear that an order, even if implicit, may 
be inferred from the circumstances, including from both acts and omissions of an accused. 
Unfortunately, while the ad hoc tribunals have used circumstantial or pattern evidence to 
establish that an accused ordered certain crimes, a review of sexual violence and gender-
based cases before these tribunals indicates that they appear more reluctant to do so in 
these types of cases.167

Attitudes in court have also given serious cause for concern. Nowrojee recounts 
how, in the Butare Trial,168 the judges burst out laughing as Witness TA, a victim 
of multiple rapes, was “ineptly and insensitively” cross-examined by a Defence 
lawyer. The witness had been hiding for days and not bathed. The implication 
was that she could not have been raped because she smelt. No apology was 
forthcoming from, nor admonishment administered to, the judges.169 This 
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behaviour suggests a lack of gravity accorded to sexual violence offfences and a 
misunderstanding of the probable purpose of the rapes – to eradicate an ethnic 
group – and could be attributed to the small numbers of women judges at the 
ICTR, although, in fact, judge Arlette Ramaroson sat in this Trial Chamber. As a 
result, in 2002, ten prosecution witnesses refused to testify before the same 
Chamber.170

Furthermore, at the international tribunals, the attitudes of judges and prose-
cutors do not necessarily reflect a respect for women as equals, as the legislation 
and norms of the twenty-fĳirst-century western world demand. Xabier Aranburu, 
senior analyst at the Offfĳice of the Prosecutor at the ICC, recently gave a lecture to 
a group of experienced judges and prosecutors visiting The Hague where “refer-
ences to sexual violence were met with laughter and mocking signs, and I was 
asked whether international tribunals accepted female investigators, since appar-
ently this was not an option in their country”.171

Leading independent international organisation Human Rights Watch (HRW) 
signalled a number of issues to the UN Security Council in a letter in 2003. It criti-
cised the judges’ lack of professionalism, maintaining some judges lacked experi-
ence in managing a courtroom, permitting lengthy and irrelevant examination of 
witnesses.172 HRW felt the need to recommend the recruitment of “highest quality 
stafff”.

At the ICTR and ICTY, when women judges have been present on the bench, 
Trial Chambers often seem to have been more determined to prosecute crimes of 
sexual violence. As we have seen, Judge Pillay was credited with taking the initia-
tive to question witnesses about rape in Akayesu, which led to him being charged 
with sexual violence. Similarly, at the ICTY, it was only on the insistence of Judge 
Elizabeth Odio Benito,173 who “publicly exhorted the Offfĳice of the Prosecutor”174 
to include gender crimes in Dragan Nikolić’s indictment, that he was charged with 
and found guilty of sexual violence.175 Without their determination, it would seem 
quite probable that investigating crimes of sexual violence would have been even 
less of a priority for the tribunals.
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Judge Pillay supports the participation of women judges, “because of the prin-
cipal of equality. You can’t keep fĳifty per cent of the population out of the decision-
making process. Then you have skewed justice”.176 She does not believe that 
women and men decide diffferently, but that women have more sensitivity about 
rape, as they understand what happens to women who are raped. Rape can genu-
inely constitute a death sentence for some, since, aside from those rape victims 
who died from the physical violence accompanying the rape acts, many of 
Rwanda’s rape victims contracted AIDS or became HIV positive, and also were 
psychologically afffected, feeling deep shame or becoming outcast as a result. 
Arguably, this understanding will lead to greater sensitivity in managing the ques-
tioning of victims of sexual violence in court, and a determination to put crimes 
of sexual violence on an equal footing with other violent crimes.

It appears also that women judges are more likely to impose harsher sentences 
for sexual offfences. Nienke Grossman, Assistant Professor at the University of 
Baltimore School of Law, believes the sexes bring diffferent perspectives to judging. 
A study of ICTY sentencing practices shows panels with female judges impose 
more severe sanctions on defendants who assault women, while male judges 
impose more severe sanctions on defendants who assault men: “Having a female 
judge on cases with female victims increases the sentences by about 46 months”.177 
A recent survey of rulings in United States sex discrimination cases showed that a 
complainant was ten per cent less likely to win her case if the judge was male as 
opposed to female, and that a woman’s presence on a judicial panel actually 
causes male judges to rule in favour of sex discrimination complainants.178

Judge Patricia Wald, ICTY judge between 1999 and 2001, believes that the num-
ber of women judges at international tribunals is not adequate,179 with the excep-
tion of the ICC, whose statute mandates representation of women, and the Special 
Court for Sierra Leone, where four out of eleven judges are women. At the ICTR, 
only one female judge was appointed to the bench in 1996.180 In 2012, only three 
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out of thirteen permanent judges and two out of eight ad litem judges were 
women.181 Women, very often the victims of horrendous war crimes, consequently 
have little role in the punishment of them, but have to content themselves with 
seeing them “disguised in international law linguistics … as outrages against dig-
nity or honor”.182

Article 12 ter (1)(b) of the ICTR statute includes a recommendation that States 
take into account the importance of a fair representation of female and male 
judges when proposing candidates as ad litem judges.183

However, as Judge Wald points out, a balanced representation will only occur if 
national governments nominate women for possible selection by the interna-
tional tribunals from amongst their legal professionals.184

At any event, as Grossman states, more research into how the representation of 
the sexes on the bench afffects outcomes of trials is essential.185 The presence as 
one of three judges on the bench in the Ndindiliyimana et al trial of Taghrid 
Hikmat,186 the fĳirst woman judge in Jordan and the fĳirst Muslim woman judge at 
the ICTR, did not seem to have a particularly positive impact on prosecuting sex-
ual violence in this case as only one of the accused was convicted of rape and on 
only one count. It may be that the indictment was so defective as to make convic-
tion for sexual violence virtually impossible. In contrast, there were two female 
judges at the trial of Pauline Nyiramasuhuko, the fĳirst woman to be found guilty of 
rape in an international tribunal.187 In the 2012 case of Ildéphonse Nizeyimana, 
where there were no female judges on the bench, Nizeyimana, was found not 
guilty of the numerous rapes with which he was charged.188 It is not suggested that 
a conviction for crimes of sexual violence against women will only be made where 
women judges are on the bench, but rather that women judges may be likely  
to have a more dogged approach to dealing with these crimes than their male 
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counterparts. As there are still so few women judges at the ICTR, many trials will 
inevitably take place with an all-male bench.

In her recent book Fact-Finding Without Facts: The Uncertain Evidentiary 
Foundations of International Criminal Convictions, Professor Nancy Combs, 
Director of the Human Security Law Centre, William and Mary Law School, 
Williamsburg, advocates judge education, to acquire a deeper understanding of 
the culture of the victims and defendants, referring to Australian criminal trials 
with Aboriginal witnesses “whose cultural attributes and communication style 
difffer sharply from those of courtroom personnel”, and maintains that “Cultural 
training … can help judges to place witness demeanour into an appropriate con-
text and to better assess testimonial defĳiciencies”.189

Such training would surely help judges manage more fairly the cross-examina-
tion of vulnerable witnesses in court. In Combs’ experience, witnesses who have 
unsophisticated language skills, such as the unschooled or illiterate women 
amongst those testifying at the ICTR, have difffĳiculty answering questions during 
cross-examination “because lawyers rarely modify the format and vocabulary of 
their cross-examination to take account of the witness’ language abilities”.190 
Using double-negatives, multi-part questions, complex syntax and difffĳicult vocab-
ulary may destabilize witnesses and destroy their credibility. Furthermore, she 
maintains many ICTR judges are former academics or government offfĳicials who 
have no courtroom experience, or may “hail from new democracies and develop-
ing nations that do not boast centuries of commitment to due process norms”.191 
It is reasonable to expect some robust form of continuing professional develop-
ment for judges arriving at the ICTR in these circumstances.

Regular site visits would also constitute a signifĳicant aid in understanding the 
context of the genocide, and would help fĳill information gaps created by unclear 
witness testimony with insufffĳicient detail. In the Karera trial, a site visit enabled 
the judges to conclude that the prosecutor had not proved beyond reasonable 
doubt that Karera had observed a specifĳic attack.192 Site visits also have the added 
advantage of increasing the trial’s profĳile locally, encouraging potential witnesses 
to come forward with information, and deter them from lying, since “If on-site 
visits were a customary practice, witnesses would know that at least some portion 
of their stories would be personally verifĳied”.193
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4.2. OTP Prosecutors

Commentators have highlighted a number of defĳiciencies in the prosecution of 
sexual violence crimes at the ICTR but in Binaifer Nowrojee’s opinion, the respon-
sibility for the poor conviction rates lies with the OTP:

Given the overwhelming evidence of widespread sexual violence during the genocide, the 
lack of accountability for these crimes can only be attributed to the lack of a comprehen-
sive strategy on the part of the Prosecutor’s Offfĳice to efffectively investigate and prosecute 
these crimes.194

International war crimes specialist Valerie Oosterveld talks of an “inconsistent 
prosecutorial focus” leading to inconsistent charging practices.195 She claims a 
lack of consistency leads investigators to gather too little or the wrong kind of 
evidence, the result being that this does not prove all elements of the crimes, so 
prosecutors:

fail to keep track of the evidence over time; use inappropriate methodology; miss investi-
gatory opportunities; and potentially create a disconnect between the charges in the 
indictment and what the prosecution can actually prove at trial, which results in the need 
to amend indictments, to drop charges, or leads to acquittals.196

There are numerous occasions where the Prosecution withdraw charges of sexual 
violence before the trial: in Muvunyi,197 (for insufffĳiciency of evidence) and 
Bisengimana,198 Nzabirinda,199 Rugambarara,200 and Serushago201 (as a result of 
plea bargaining, in which the Accused pleaded guilty to other charges against 
him)202 and in Kajelijeli203 (the OTP missed the deadline to appeal against the 
acquittal on rape charges).204 This seems to demonstrate a lack of commitment to 
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prosecute sexual violence, echoed by Aranburu’s experience at the ICTY. Two 
senior attorneys prevented him from including sexual violence charges in an 
indictment, claiming there was insufffĳicient evidence; one subsequently explained 
that in his country he always avoided sexual violence because it was “very annoy-
ing and very difffĳicult to prove”.205

Four years after taking up offfĳice as ICTR Chief Prosecutor, Hassan Jallow set up 
a Committee for the Review of the Investigation and Prosecution of Sexual 
Violence in 2007, to tackle the worryingly low rate of conviction for crimes of sex-
ual violence, which contrasted with the successful rates for other crimes at the 
Tribunal. The Committee compiled two reports on the past experiences of the 
OTP, before starting to implement strategies and procedures for the on-going 
prosecution of sexual violence, eventually producing a Best Practices Manual for 
the Investigation and Prosecution of Sexual Violence Crimes in Situations of 
Armed Conflict in 2008 (The Manual).206

The Committee identifĳied the following: the need to improve communications 
between investigation teams, OTP trial teams, Witnesses and Victims Support 
Section and the Registry’s gender adviser. It recommended stafff-training (of law-
yers and investigators), greater respect and support for victims and better prepara-
tion of witnesses for trial. It advocated recruitment of more female stafff, with 
attention to gender parity at senior levels.

Yet, despite the work of the Committee, there still appears too often to be an 
imbalance in the representation of the sexes at the OTP. For example, there was 
only one woman in the fĳive-strong prosecution team in the trial of Ndindiliyimana 
et al,207 (only one successful prosecution for rape) and none at all in the Casimir 
Bizimungu et al trial208 (none of the four accused found guilty of rape) both com-
pleted in 2011. The OTP is clearly concerned that there may be a correlation 
between this under-representation of women in the prosecution teams and the 
inadequate preparation of sexual violence charges. In contrast, in the case of 
Pauline Nyiramasuhuko, the fĳirst woman to be convicted of rape by an interna-
tional tribunal, there were fĳive women on the team of prosecutors, a rare occur-
rence even now.209

The Manual states that prosecutors and investigators should have a thorough 
understanding of the elements of the crimes to be proven to ensure victims are 
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not unnecessarily asked to “recount very painful experiences unless there is a rea-
sonable chance of obtaining a conviction for those crimes”,210 and reminds stafff 
that corroboration of victims’ testimony is not required.211 It makes clear the 
responsibility of the OTP, even so far as emphasizing that prosecutors are tasked 
with the heavy responsibility of directing the judges in court: “It is the Prosecutor’s 
responsibility to monitor closely the scope of cross-examination in this regard and 
to bring these Rules to the Trial Chamber’s attention”.212

Despite all these positive steps, and the fact that Bianchi does not believe sex-
ual violence formed a “secondary category” at the ICTR, nonetheless, if the OTP 
had to make a choice, she admits that, in the past, a genocide charge would 
take  priority over rape and sexual violence charges, due to limited resources. 
Sexual violence charges might be dropped or not pursued at all if they proved too 
complex to prosecute. She insists that at the OTP “we’re trying to make a difffer-
ence in that now”.213 Special training from the outset is essential to overcome the 
difffĳiculties of eliciting evidence. Worryingly, since entirely dependent on the luck 
of the draw, she says that, in successful sexual violence prosecutions, there was 
“always a prosecutor who was completely dedicated to the cause, who treated the 
victims in a way that gave the victim a lot of support while not invading her 
privacy”.214

Chief Prosecutor Jallow believed that sexual violence offfences should be  
‘fast-tracked’, and dealt with ‘very early’ when victims still wanted justice. He felt 
that if there was delay, victims resettled, had families and simply did not wish  
to reopen an unpleasant chapter in their lives, but desired closure, which  
meant the OTP was unable to prosecute.215 Unfortunately, however, the OTP  
did not prioritise sexual violence prosecutions in the early days, and as we seen, 
prosecuting these offfences eighteen years after they happened gives very mixed 
results.
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Prosecutor v. Nzabirinda, 23 February 2007, ICTR-2001-77-T, Sentencing Judgment.
221) African Rights and Redress, ibid.
222) ‘Rwanda: Ibuka threatens to cut ties with ICTR’ The New Times, Kigali, 21 November 2009.

4.3. OTP Investigators

Regular criticisms have been made regarding investigators’ practices in collecting 
evidence from witnesses and victims. According to Oosterveld, in the early inves-
tigations, statements on sexual violence crimes were too ‘cursory,’ lacking impor-
tant supporting evidence to prove the elements of crimes, because investigators 
and prosecuting lawyers did not work in close collaboration. Sexual violence 
charges then either had to be dropped or new evidence collected hurriedly for 
trial.216

The shortage of evidence is attributed to various factors. A lack of sensitivity on 
the part of investigators, due to the absence of female investigators217 (until 1998, 
the ICTR employed only male investigators218), the lack of investigators with rel-
evant experience, and the use of poorly-designed interviews were highlighted. 
Richard Goldstone (Chief Prosecutor, 1994-96) highlighted a ‘gender bias’ at the 
OTP in the 1990s, with large numbers of investigators, mainly police and army 
offfĳicers, seconded to the ICTR from all over the world, whose “culture was not such 
as to make them concerned about gender-related crime”.219

Some witnesses have even found genocide suspects employed by the ICTR 
as  defence investigators. Survivor organisations Ibuka and AVEGA denounced 
 fourteen ICTR defence investigators as genocide suspects, including Joseph 
Nzabarinda (in Sylvain Nsabimana’s defence team), accused of rape and con-
victed of murder as a crime against humanity in 2007.220 Survivors say such ICTR 
employees regularly ‘leaked’ information covered by professional secrecy to sus-
pects and their families, with the result that prosecution witnesses and their rela-
tives were hounded from their homes, or even died in mysterious circumstances.221 
There have also been accusations of investigators “watering down” testimonies,222 
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223) ‘Shock as ICTR man turns genocide suspect’ The East African, 28 May 2001; ‘ICTR/
Ngirabatware – Defence witness accuses prosecution investigators of intimidation’, Hirondelle 
News Agency, Arusha, 17 August 2011.
224) Prosecutor v. Ndindabahizi, 15 July 2004, ICTR 2001-71-I, Judgment and Sentence, para. 40.
225) The prosecution believed it held statements from two people with the same name, the 
defence believed that the two statements had been made by just one person, and in reality the 
investigators had simply noted incorrectly the name of one of the witnesses on their statement, 
putting the same name on both statements. Combs, supra note 189, p. 127.
226) Ibid., p. 126 citing Prosecutor v. Akayesu, Judgment and Sentence, supra note 12, para. 443.
227) Ibid., p. 127.
228) Ibid., p. 126.
229) Ibid., p. 280.
230) Internal Rules of the Extraordinary Chambers of the Courts of Cambodia Rule 25 (4) (12 June 
2007 as amended 12 August 2011) available at http://www.eccc.gov.kh/en/document/legal/
internal-rules (last visited 21 April 2012).

of nepotism and racism in the recruitment of defence investigators and of offfers of 
bribes to testify for one side or the another.223

Indeed, the poor performance of investigators, who are sometimes called to the 
stand to testify about the procedures they followed in gathering statements, is 
reported in the Judgments: in Ndindabahizi, investigators investigating the deaths 
of two victims, Mukantabana and Nyiramaritete, did not realise that Mukantabana 
was an alias for Nyiramaritete;224 On one occasion, investigators failed to attri-
bute statements to the statement-maker correctly.225 Similarly, in Akayesu, identi-
cal statements purportedly from Witness DIX and her younger brother Witness 
DJX were prepared and submitted by the Defence team.226

In the early days of the ICTR, when the tribunal was criticised for its slowness, 
performance reviews were based on the number of statements an investigator 
took, with renewal of contract dependent on productivity,227 and it is not difffĳicult 
to see that this could easily lead to hastily conducted interviews and inadequate 
detail.

Combs states that, although investigators probably do not make as many mis-
takes as witnesses claim, errors occur:

Interviews with ICTR…investigators generate offf-the-record stories of investigators who 
at best lack an adequate understanding of the conflict they are investigating and the cul-
ture and habits of the people who are to be witnesses, and who at worst are lazy and/or 
incompetent.228

She suggests taping interviews, a practice which has been adopted by the 
Extraordinary Chambers in the Courts of Cambodia,229 whose Internal Rules go so 
far as to provide that, when a suspect is questioned, the interview should be audio- 
or video-recorded if necessary. Judges may extend this to the questioning of any-
one appearing before them, in particular “where the use of such procedures could 
assist in reducing any subsequent traumatisation of a victim of sexual or gender 
violence”.230
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231) Prosecutor v. Niyitegeka, 9 July 2004, ICTR-96-14-A, Appeal Judgment, para. 30.
232) Ibid., para. 31.
233) Ibid., para. 32.
234) Ibid., para. 33.
235) Combs, supra note 189, p. 280 citing interview with Peter Robinson, ICTR defence counsel 
(personal email correspondence 2 August 2009).
236) Ibid., p. 281.

If it is impracticable to produce a taped interview, a written transcript would be 
benefĳicial. The format of written witness statements at the ICTR was debated in 
2004. The Niyitegeka Trial Chamber noted that neither ICTR nor ICTY had pro-
vided a clear defĳinition of the term ‘statement.’231 The Appeals Chamber outlined 
an ideal record of a witness interview as:

…composed of all the questions that were put to a witness and of all the answers given by 
the witness. The time of the beginning and the end of an interview, specifĳic events such as 
requests for breaks, offfering and accepting of cigarettes, cofffee and other events that could 
have an impact on the statement or its assessment should be recorded as well.232

The interview should be recorded in a language the witness understands, the wit-
ness should read or have it read out to him or her, make any corrections necessary, 
sign it to attest to its truthfulness and correctness. Finally, it should be signed by 
the investigator and interpreter.233

The Chamber felt it might be impossible to assess the probative value of wit-
nesses’ answers without knowledge of the questions posed, and that the Chamber 
would have greater difffĳiculty assessing the credibility of witnesses and the reliabil-
ity of their testimony without a detailed record of their interviews. The Chamber 
concluded:

The record of the fĳirst interview with a witness is of the highest value because it is most 
likely to capture the witness’s recollection accurately, being closest in time to the events 
and less vulnerable to any subsequent influence.234

Subsequent to the Niyitegeka Appeals Chamber remarks, the OTP has not changed 
the format of its witness statements, and it appears that most statements remain 
a summary of the information witnesses provide to investigators, without  
including the questions asked or other explanatory narrative detailing the circum-
stances in which the statement was taken.235 Where inconsistencies arise between 
pre-trial statements and witness testimony in court, Trial Chambers continue to 
place more weight on oral testimony – which is now given many years after the 
events – than on written statements. Trial Chambers minimise the discrepancies 
with pre-trial statements, which are attributed to poor interviewing techniques 
adopted by investigators. Were the ICTR able to rely on efffectively-collected, accu-
rate data, divergent accounts could provide a “valuable mechanism for assessing 
witness credibility”236 at the ICTR, where false testimony is, unfortunately, rife.
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237) Hassan B. Jallow, ‘Challenges of International Criminal Justice: The ICTR experience,’ 
(Colloquium of Prosecutors of International Criminal Tribunals, Arusha 25-27 November 2004) 
available at http://www.unictr.org/Portals/0/English/News/events/Nov2004/jallow.pdf (last 
visited 15 November 2011).
238) Statement by Hassan B Jallow (Statement to the United Nations Security Council 6 
December 2010) available at http://unictr.org/Default.aspx?TabId=155&id=1182& language 
=en-US&mid=560&SkinSrc=%5BG%5DSkins/UNICTR/PrintSkin&ContainerSrc=%5BG%5D 
Containers/UNICTR/PrintCo ntainer&dnnprintmode=true (last visited 3 December 2011).
239) ‘OTP Best Practice Manual,’ (Roundtable on Cooperation between the International 
Criminal Tribunals and National Prosecuting Authorities, Arusha, 26 to 28 November 2008) 
paras 44-45, available at http://www.unictr.org/Portals/0/English/News/events/Nov2008/EN/
Best-Practices-Manual-Sexual-Violence.pdf (last visited 2 February 2012).
240) Ibid.
241) Warren, supra note 210, para. 25.
242) Hassan Jallow, ‘Session 5: Debates with Prosecutors,’ (ICTR: Model or Counter Model for 
International Criminal Justice? The Perspectives of the Stakeholders, 11 July 2009) 10, available 
at http://www.unictr.org/Portals/0/English/News/events/july2009/SESSION5.pdf (last visited 
30 November 2011).
243) Ibid., p. 10.
244) Ibid., p. 7.

As the ICTR relies on UN member states to provide investigators,237 it is espe-
cially important to have procedures in place to ensure investigators, who come 
from widely diffferent backgrounds, know exactly what is required of them and all 
follow similar practices. To tackle this, in 2010 the ICTR began work on an 
International Prosecutors’ Best Practice Manual for Investigation and Prosecution 
of International Crimes, which was due for completion by mid-2011,238 somewhat 
late in the day to be of great use to the ICTR, which should have completed all 
cases by 2014.239 The ICTR’s Best Practices Manual for Sexual Violence Crimes240 
recommends investigators be provided with a model questionnaire and a model 
witness statement to ensure evidence is correctly documented – this is surely a 
bare minimum in such circumstances.241

There have also been geographical impracticalities. The investigations division, 
initially entirely based in Rwanda, was separated from the prosecution team 
which was based in Arusha.242 Some investigators working on trials with multiple 
defendants have been relocated to Arusha, where they work alongside prosecu-
tors,243 but investigators working on single-accused trials remain in Kigali, close to 
the crime scene. However, for the remaining trials before the ICTR, the OTP is 
moving away from lengthy and cumbersome trials involving multiple defendants 
and many witnesses in favour of single-accused trials. The investigations team will 
no longer be split, but, based in Kigali, will once more be separated from the pros-
ecutors,244 who operate from Arusha. It remains to be seen how successfully inves-
tigators and prosecutors will be able to liaise in these conditions.
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245) ‘Status of cases’, <www.unictr.org/Cases/StatusofCases/tabid/204/Default.aspx> accessed 
28 April 2012.

5. Conclusion

There is now legislation in place to prosecute rape and sexual violence committed 
during the Rwandan genocide as acts of genocide, crimes against humanity or 
outrages upon personal dignity, and case law has given clarifĳication as to the ele-
ments of these offfences. The conceptual defĳinition of rape provided by the Akayesu 
Trial Chamber was a signifĳicant development in the prosecution of crimes of sex-
ual violence at the ICTR, likewise the presumption that the surrounding circum-
stances of conflict are coercive and generally eliminate the necessity for 
prosecutors to disprove that the victim consented to the sex act. The return to a 
mechanical defĳinition of rape means proving rape is more complex, in theory, 
although this does not appear to be the principal stumbling block to successful 
prosecution; there is a high burden of proof on the prosecution to prove rape, and 
Trial Chambers are reluctant to accept uncorroborated accounts of rape, despite 
being permitted to do so.

Cases such as Ndindiliyimana et al provide examples of barriers to successful 
convictions. We see evidence of indictments inaccurately and imprecisely drafted, 
and hear of insufffĳicient time, care and expertise given to obtaining detailed wit-
ness statements. Inconsistencies arise between witness statements and live testi-
mony in court. Eyewitnesses and corroborative accounts to boost witness 
credibility have often not been available. It has been argued that judges do not 
have the same respect for crimes of sexual violence as for other offfences. This has 
led to poor conviction rates for charges of rape and sexual violence, and a general 
impression that sexual violence crimes are considered less important than other 
offfences.

Although the ICTR has now commenced its completion strategy prior to trans-
ferring jurisdiction to Rwandan national courts, the issues investigated here are 
still relevant. Thirty-four accused are on trial at fĳirst instance and appeal or are at 
large.245 Many of the indictments for these cases contain counts for rape. The 
ICTR therefore still has reason to be diligent in ensuring that indictments have 
been drafted correctly, charges worded precisely and evidence gathered and pre-
sented efffectively, so that a full and accurate case can be brought against those still 
to appear on counts of rape and sexual violence.

Françoise Ngendahayo, former ICTR adviser on gender and victim assistance, 
recounts her memories of a witness in the Akayesu trial, whom she visited after-
wards as she lay dying, to take her the French version of the Judgment. Ngendahayo 
explains:
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246) Françoise Ngendahayo, Session 6 ‘Reconciliation,’ ICTR: Model or Counter Model of 
International Criminal Justice? The perspective of the stakeholders, Geneva Conference at the 
Institut d’étude du développement économique et social (IEDES) et UMR Développement  
et sociétés, Université Paris I, 9 July 2009 <genevaconference-tpir.univ-paris1.fr/spip 
.php?page=impression&id_article=489& lang=fr> accessed 28 April 2012.
247) Plus jamais ça – Never again.

her reaction was contrary to my expectation. I thought she would say, “I don’t need this.  
I need to survive.” She told me, “Thank you. Now that I have this judgment, even if I’m 
unable to read French…, I will put it under my pillow and sleep on it until I die.”246

This is how important it is for Rwandan victims of rape and sexual violence to see 
justice delivered. Ngendahayo’s hope, fĳinally, is that the achievements of the ICTR 
and other international criminal tribunals will “instill a fear of justice” and that it 
will genuinely be a case of plus jamais ça247 for sexual violence offfences as much 
as for any others.
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