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COIIITPHO-EKOHOMIYH1 3MiHHM B YKpaiHi MOXHA 3a3HAYHUTH, 1[0 MOJIOIb Ta i1 CBITOMICTh
(GhOpMYIOTHCS HE HAIGKHUM IUIIXOM Ta B HECIIPUATIMBUX YMOBaX.

I Tak sk iICHYIOTH KOHIIEMIIi BIPOBAKEHHSI FOBEHAJIBHOI IOCTUIIT HAa YKpaiHi,
KOTpl, Ha Hally AYMKY, HEOOXiJHO BIPOBA/KYBaTH, a MDKHApPOJHI HOPMATHBHO-
MPaBOBI aKTH OyAyTh CIYTyBaTH MPHUKJIAJAOM HAJEKHOI CHCTEMH FOBEHAJIBHOT FOCTHIIIT,
e(eKTUBHOTO BUpIIIEHHS MpPoOJEeM TMOPYIICHHS IpaBa Ccepel HEMOBHOJITHIX Ta
3MIMCHEHHS CYJIOYMHCTBA.
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HOUBIJIBHO-ITPABOBA BIANNOBIJAJBHICTH B IOKTPUHI
HUBIJIBHOI'O ITIPABA

VY ramysi quBUILHOTO IIpaBa (QYHKLIOHYIOTh KUIbKa BH3HAUYEHb IIOJ0 PO3YMIHHS
CyTl UMBUIBHOI BIAMOBIIAIBHOCTI: MOKapaHHs, CaHKIIIi, peakiii Ha MPaBOMOPYIICHHS
[1]. Came TOMy TMMTaHHS MPO CYTHICTh IMBUILHO-TIPABOBOI BIAMOBIJAIBLHOCTI B
IOPUIMYHIN JTITEpaTypl € CHipHUM. Y HUBIILHOMY 3aKOHOJABCTBI HEMA€E TEBHOI HOPMHU
I10/I0 YITKOT'O BU3HAYEHHS MOHSTTS «IMBLILHO-IIPABOBA BIAMOBIIAILHICTEY, OO0 BOHO €
Tako aOCTPAaKTHOIO HAayKOBOIO KAaTEropi€ro, sika € OMIPHOK ISl PI3HUX MPaBOBHUX
KOHCTPYKLIN Ta IHCTUTYTIB [IUBUIHHOTO MIPaBa.

[cHyroTh fABa  pI3HOACHEKTHUX  MIAXOAM, IO TMOSACHIOITH  PO3YMIHHS
BiamoBimanpHOCTI. IX CYTHICTh TOJSTa€ B TOMY, IO IOPUIWYHA BIAMOBITAIBHICTD, 1
LMBUIBHO-IIPABOBA Y TOMY K YHUCJI, MOSCHIOETHCS SK BIANOBINAJIBHICTD  BYMHKH,
3/1MCHEHI B MHHYJOMY (PETPOCIEKTHBHA), a00 SK BIJMOBIIAIBHICTh, II0 HACTA€E 3a
MaiOyTHIO TIOBEMIHKY (11 1€ Ha3WBalOTh MPOCIEKTUBHOK YW IO3UTHUBHOIO
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BIJIMOBIIATBHICTIO). bepyun 10 yBarm NOCHIDKEHHS HAyKOBIIB, IUBIILHO-TIPABOBY
BIJIMOBIAQIBHICTE TpeOa PO3YMITH SK BIAMOBIIAIBHICTE PETPOCHEKTUBHY, ab0 XK SK
BiJITIOBITaJIbHICTH 32 BXKE BUMHEHE TPABOMOPYIIICHHS.

Byxe A0Bro y opuaMyHiii jiTepaTypi TpuUBa€ AUCKYCisl 3 MUTaHHS BU3HAYCHHS
IIMBUTBHO-TIPABOBOI  BIJMOBIJATBHOCTI Ta 1 XapakTepHUX O3HAK. Y HAWUOUTIBII
3araJbHOMY BUIJIAJl MAa€MO TaKy KapTHUHY: IUBLIBHO-IIPABOBA BIAMOBINAJIBHICTH — 1€
caHkiis abo K peamsaiis CaHKII 3a TOPYIICHHS IMBUILHOTO 3aKOHOJ/IaBCTBA
(O.C. Iopde). Haykosenp B.I1. I'pubanoB yBakaB, mo 1me oaHa 3 (opm aepKaBHOTO
NpUMYyCy, SKHA TIOB’SI3aHUH 13 3aCTOCYBaHHSM CaHKII MaiHOBOTO XapakTepy,
CIpSMOBAaHUX HAa OHOBJICHHSA TMOPYIICHHX I[IpaB Ta CTUMYJIOBAHHS EKOHOMIUHHUX
BIJIHOCHH IOPUIUYHO PIBHOMIPABHHUX CTOPIH HUBLIBbHOTO mporiecy. A ot Bb.I. Ilyrincekuii
MEePEKOHY€E, 10 IUBLILHO-TIPABOBA BIMOBINAIBHICTE MOXKE OyTH peai3oBaHa B
6e3cripHoMy, ab0 X HEMO30BHOMY, TIOPSJIKY 1 HaBITh TOOPOBUILHO MOKIIaJeHa Ha ce0e
OOpPKHUKOM Yepe3 CIUIaTy CYMH HEYCTOMKM YW 30MTKIB CTOPOHI, IO € TMOTEPIIOL0, 1
1€ HEe 3MIHIOE 1i JIep’KaBHO-MPUMYCOBOTO xapaktepy [2]. IHImI aBTopu MpOMOHYIOTH
BUIUIATA TaK 3BaHy TO3UTHBHY BIiJIOBIIaNbHICTh, Ky BHU3HAUAIOTh SK HEYXUIIBHE,
CyBOp€, 1HIIIaTUBHE 3MIIMCHEHHS BCIX OOOB’S3KIB, ajié Y TaKOMY PO3yMIHHI TOHSTTS
BTpayae IPUIUIHE 3HAUYCHHS.

BpaxyBaBumm yci AyMKH, 3ayBaKMMO, 110 y LHMBUIBHOMY TMpaBl IUBUIBHO-
IpaBOBa BIANOBIJANbHICTh (PYHKIIOHYE $K CAMOCTIHHUN PI3HOBHI IOPUAMYHOI
BIJIMOBIIAJTLHOCTI, CYTh SIKOTO TOJISITAE Y TOMY, IO JI0 TTPABOTIOPYIITHUKA 3aCTOCYBYIOTh
Jep>KaBHUM TpuMyC Y popMi TI030aBJICHHS 0COOM MEBHUX OJiar Y¥ TIOKJIaICHHS Ha Hel
CaHKIII MaitHOBOTO XapakTtepy. Lli caHkIiii HanpaBieHi1 Ha Te, aOW BIIHOBUTH MOPYIIIEHI
npaBa Ta MOJATAIOTH Y TOMY, IIOO MPaBOMOPYIIHHWK BiAIIKOAYBaB 30MTKHU, CIUIATHB
mrpad. I3 HbOro MOXKyTh OyTH CTATHEHHI1 HEYCTOMKHU YU TICHS.

Oco0IMBOCTSAMH IIUBLILHO-TIPABOBOI BiAMOBIIAILHOCTI € i1 MAaltHOBUN XapakTep:
MalHO CTSTYEThCS HA KOPUCTHh MOTEPIIOI CTOPOHH; MAa€ KOMIICHCAIIMHY TPHUPOLY,
TOOTO CrIpsSiIMOBaHa Ha T€, a0u MOTEPHLIOMY OYJI0 BITHOBJICHO MOLIKOIKEHE MaiHO.

TpagumiiiHo B IOpUAMYHIN JiTepaTypl BHUIAUISIOTE TpH (QYHKIIT LHUBUIBHO-
IIPaBOBOi BIIMOBIIAIBHOCTI: KOMIICHCAIIMHY, KOJW BIJIHOBJIFOETHCS CTaH, IO ICHYBaB
70 TIOpYIIEHHS CyO’€KTHBHOTO TMpaBa, a fKIIO II€ HEMOXXJIUBO — BIIIIKOTyBaHHSI
3aMoMAIsiHOT IIKOAM Yy Tpollax YW I1HIIN ¢opmi, TPEeBEeHTHUBHY, a00 BUXOBHO-
nonepeKyBaibHy, 1 penpecuBHy (kapaibHy). Lleil mnepenmik JONMOBHIOOTH IIEe U
iHpOopMaIliiHOIO, a00 CHUTHAJIBHOIO, SIKA PO3KPUBAE BIAMOBIJANBHICT 13 MO3UTUBHOI
CTOPOHM Ta TMOJSITa€E B TOMY, IO BCTAHOBJICHHS Yy IIMBUIBHOMY 3aKOHOJIaBCTBI
[IMBUTBHO-TIPABOBOI BIAMOBIJATHHOCTI CHPSIMOBYE IHIIWX YYaCHHWKIB JIO BIAMOBIIHO1
noBeiHKY [3]. Jleski IopUCTU-IIUBUIICTH KapajibHy (DYHKIIIIO BBa)KalOTh HEBJIACTHUBOIO
IIMBUILHO-TIPABOBIM BIJTMOBIIAJIBHOCTI. AJie Take TJAyMadeHHs HE € ICTUHHUM, 00
IIMBUIHLHO-TIPABOBA BIIMOBIAAIBHICTh BUKOHYE BC1 TPU 3a3Ha4Y€H1 (DYHKIITII.
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[TimcTaBorO JUIsi HACTaHHS IMBUIHHO-TIPABOBOI BIAMOBIJATHHOCTI € HASBHICTH
NPOTUNPABHUX YW 3a00pPOHEHMX 3aKOHOM il YW Oe3disIbHOCTI, SKUMH 3aroJIIsTHO
IIKO/Ty, a TAKOX HasIBHICTh HACIJKIB y (hOpMI 3amOisSTHHSI IIIKOIU, TTOCSATaHHS Ha IIpaBa
Ta I1HTEpPECH, SIKI OXOPOHSIOTHCS 3aKOHOM; NPUYMHHUN 3B’S30K MK 30UTKOM 1
MPOTUIIPABHOIO MOBEAIHKOIO. T1TbKM CYKYINHICTh BUIIE3a3HAYEHUX YMOB JIa€ IiJICTaBY
IS IPUTSITHEHHS 10 IIUBUIHLHO-IIPABOBO1 BIMOBIIaIbHOCTI.

[{uBiIBHO-TIPAaBOBA BIMOBIIATLHICTh MOIUISETHCS HA IOTOBIPHY, SIKa HACTYIIAE Y
BUIIAJKy MOPYILIEHHS JOTOBOPY, W M03aJ0TOBIpHY (HACTyMae€, KOJU 3alOisTHO 30UTKU
qy>KOMY 370pOB’H0 a00 MaitHy, a0 X KOJU MK 0C0000, III0 HaHecsa 30UTOK, i
MOTEPHIUM He OYJIO IIMBUILHO-TIPABOBOTO JOTOBOPY).

TakuM 4YMHOM, 3aKOH — II€ OpUIWYHA TIJICTaBa IUBUILHO-IPABOBOI
BIJIMOBIIAJILHOCTI, @ (PaKTUYHO — BYMHEHHSI ITUBUILHOTO TIpaBoniopyiieHHs. ToMy ocoba
MiANAAA€ T TUBUTBHO-TIPABOBY BIATIOBITAIIEHOCTI 32 HASBHOCTI CYKYITHOCTI YMOB, 1110
YTBOPIOIOTH CKJIA]T IIMBUIBHOTO MPABOMIOPYIIICHHS.

Buxoasun 3 TOro, mo MNUBIILHO-TIPABOBA BIAMOBIAAIBHICTE € PI3HOBUIOM
IOPUJINYHOI BiAMOBIATBLHOCTI, 1 MpUTaMaHHI O3HAKU: 1) Jep)KaBHUN MPUMYC, SIKUM
BIJIPI3HSIE IOPUIUYHY BIAMOBIJAIBHICTh B/l IHIIUX BUAIB COIiabHOI BIJIOBIIAIbHOCTI;
2) HeCHPUATIUBI HACHIJIKH, III0 HACTAIOTh JUJIA ii cy0’€KkTa (B LUBIJILHOMY MpaBl 11e, K
MpaBUJIO, HACHIJAKKA MaHOBOTO XapakTepy); 3) AepKaBHHM 1 CYCHUIBHHH OCY.
MOPYITHUKA 3a TMOPYIIEHHS HOPM, YCTAHOBJICHHX JIEPXKABOIO, SIKAWA JI03BOJISIE
BIIME)KYBaTH BIAMOBIJANBHICTh BiJ I1HIIUX BHIAJAKIB HACTaHHS HECTPUSTINBHUX
HacIIKiB [2].

[{uB1IbHO-TIPABOBA BIJMOBIAAIBHICTD TMOCIJA€ OCOOIMBE MICIE Cepell MPaBOBUX
3aco01B, MOKJIMKAHUX TApaHTYBaTH €(PEKTHUBHUM 3aXMUCT IUBIIBHUX IpPaB Ta 1HTEPECIB
YYaCHUKIB IUBIILHUX BiTHOCHH. [IeBHOIO Miporto 11€ Bij0oOpakeHo y cT. 16 unnHOTro 11K
Ykpainu.
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