
,...,.,.T-
Jr! ...... 

T 
t 

T 

- , 

-f, 

.. 
, ., 

1 

rc j\'-rnT I 1"""4 m 
~ , 1 

p 
1 



'1h1s thesis • &I o \In o c:..> 

U1005913
Text Box



i £.;...18 is a re suLm ' S :lion c." , tic 

T ' ... 1 n I came ... 

" , 
I, i_ 'es1.. 'IU' ssiJn , .; 

-v 
., 

nb.l! p _~r 

t'l' t 
I. he con '~p 

, au 1(1 ~o low. I (€(.;1.d .... d 13 ~ j ' 

to 8~' Ol t ~he 
., . 

.11 J estp.( h ' , ';lnd th i.s or .1. r 
UW v e , () J ( w" , 

, 
ccor'in 1 . ' 0 lP. 'T" , . . 

J i2V€ 
1 av 

~ .L 1 ... le , 10 f~Vt 1 , n.a. 

show. due &F n . ..,1 ~l.vity to . 
( 1'0 () s.q ls of ~ 'le n oP 'ty l. ' .... .L ... 

view: I lave in v enllec vuure ' 
" 

r -
. he ev r t'ds 

:t 1,-,0 b_ , oveR me e r'l" ai (..Ofiie 
, i.n ... of' . , 

~ l w.- I. ~ 
'-' " .,.. 

1 •• ve r J.- Jr :hp • 1 • • 
.,.. ,. ~ r have ., 0'1 (,nl} 

, ,. , ., 
.&:' 

.!E He F.' / ' 
..!.. L u l'= _ pre J \ f. c: ...... ~ 1"1-0

; 1l. 

'\T T"\r 
" 

n 

... erha l_ 

t .. .j. ., • 

1" i. v l·U L. J - t .' .1. '=- r ( 

~ c ., ~ '1 , 1." ... - c .... ,:," -w .L 

, I e"': ~ u j .:. v r .. f ;. ce 

J d t. v 

, 
« 

v 

\ 
l,h.::d~ 

, . . . . r~! _ v 11 n ,. c. 
<..) 

f. n ~ '. :. i t ~ r t 

~ ( ,. C"" 

'0 

_ .. t 0 "Le I ef j o he 1 

, U 'IJ C 1 SC o'u.·.·-- -- v 

re' C'l p, 
.L 

t ' cul:r c 



.,. 

..1 iB _E.!nse, , 
I 

f"' ue c e vs 

u p 1 

car' l e 

\ 

" 

• 

"I r 

, " 
f- I • I 

rrc re 

.-

)ar~ .j c 
"-

..:.. 

0 

.,.. 
1181. a , , 

e 

.. ,.. 
,) " ,he ... ) . 

,~l ' ~ 
, 

) 11 v 11, r., 0 . )- ct ..... 

t.L _ I: JO l:. i I,' 

CU 1 iuced th:. \.. ' ,le re b0[1 

. 
ldL,men 1 ,- J:' ~ -'- .., , ar ) - . r . 1. a S' 0 .L OJ 

" 
ex ' 'l . .l 8t ' on (> or t h ' PC SlO 1 . '1u ._ 1, s'le J.,- r_ 1 

, . 
!l v ' e f 

e n II '-' he esy 0 ' 

oe~ , el f. 

h tile e .! t, l ' P i-i 
. 

t'i 
v 

0' 
:1 .! • 

l L lh.r:. 

T 

o e i c i L ..... ' e Y'-= 

., -- .. 

.., 
.1 

b 

J . ,. st since .,. 
I,. \, J. 

l': ev , 1 

"11 J 

"e 



'r\, e fc c-

,.,., !:l .l. __ ., 
0 '" 

rol t -­\wi a ....... er ~ 

ro 
I' pte "7 

J ) ... 

~er I. 
J. 

,.., 
v' 

T 

rt 
.) 

.L. 
r \., 

1 

mhr: e rn. • 
J. " 1- ~ ,;, n ',r 'a; 

rj 11 \,. 

" L ~ I:Y C " on 

" 

... 
I • To~ " T"\ 

11 C r r ..... 
r 1 . 1 .., v. r, ' I (J 

., ., 

2. m, 
.L 7)1 cr ' ~ TOa..:S 

,.. n 
!'u nin ... 

rl 1 ..... , 
I . ., 

m 
J It: 

' - 1 o .-/, 
_" 

c ..... . s..-i 0 '" , 1. e ':0 . - ., ., ... , 
.U '-' 

of 101: i En' ' he 1"'1 T 
J '1 . 

S.T'ri Y' n A. .... cau! 0 
~ v. c 

y , .... 
rt 

C 11 c· n IJ > 

0 
,.. 
l ,0,1. 

"" CA ·-, f' T'" 
~( 

... .,; 1 ., ~ _ v_ 
" tJ 
'rI

o

_ 

.£' i L < 11 L' 
G-~ .I. 1 _ <: 

1'0',)' 
, 

i ' v 
" 

"Tl , 

., .L-
.I l" ( r 

"11 rt 
"'1' r 

1M '. E- ,.., 
r ..; r (_ r- e ·e ().£' " m. rl. .. 

10 'er .I~.L- i "u ' 

Cl , 

. . . J. __ 

1 

"7 
I 

M 

.. ,-, 

/,1' 

r:" ... ( 

1' ... 
V! 

MA 
I 

M -, 
I ... 

,...,1, 
T 

,.,c. 

o~ 

PM 

r"\ ... 

""",I, 
j • 

" .... , 

...-..,,, 
• 

r 



.:. 

",.. , 
y-

,.." tE' .... u.re ~"""'7 vr .L .., 
.., 

\-e ry 0" nc I _ J. 

,01""'7 
I 

T'le r ... , 

A X'1 1 .j:i o. of . ,.., 
se., 0" 1 

i"Tl':' re '" 
0 .1"' C 

-, ,., 

('orne ~' .. , ~ ~ her eCl 6 )f ce 
J. 

'x r e J J." u e ... 7[. 
I ~ t 

{ [;;.. J .JtJ C !c'~F. l' er ..c.> ,r . nc oJ 
( , 

L.. ;Ltr A~r:: 

( ," 
) I 

~ I"'I 
\J n 1 It ' re o",~ c > 

~;X .LJ er , .' nre .... 7r. 
I 1- ./ 

-, ~ 
t 1 _ ., 

ce • ~ . 1 1.<-

JX J. "1(' i tt re .. I, 7 
I' _ 

7 
OVt_ ..c.> "v !1 -' • .L o. e 0 .J ... .1. ~0J. J..l 

011anc:e , r :..e (1 .~ r-" ... ' / 

\ COL ... e rloblem'" 0 • -
,.., 

J:p A. j or ... ~-
// 

'" u ... m rv ... 1'1' 
oj 

,",' Ler /" (1 "IrQ 1..11 . .... .1; I 

1 ,. , 
I. < ",r 

• '- ~ 1 ... 0 I.-oJ 

A. u -,S ·r 
.-

e r " n. ~e " v 
, 

T'T .. ""1. L - o· J, 
oJ " 

1"'\ .1- ",nO 
~ t;;; ~ .. 

, 
1 .. l n 

erl .. r"lr. 
..... t 

, , '\ ,.... 
t, f.e .r A 0-. 

.L C ~ V8!, oJ In CA ! ' 

..... . ., 
• It _ .L .... .... 

I , 
7 ",()n 1: .r '"' ... ~ 

'" 
r 

"" 0, 
I 

r 1 
"T' T ., 

R l_ n~ .1. 

T .. ". ",-.,-
/..-



c: , - " I' , 

. . 

I , 
. , 

_".c t 

C"1 ... ... a J.. '(,;. 1 
.... 
l, ...... 

1 w .,... .... -
n 1 t~ 

.... ro r 1 

~+ r _ v ... _ 

\ , 
.. . E .. _ ..L J.. ~ ... 

.L C 

- L 

a ~ .., JI 
c:..,~ 

v.:..:. 



"'''' ..., 2 "' 4 ( , 
v .. 

,.., 

v. 
., .. 

V • 

1 

v. 

v. 

..., ('"'\ MA "' ql""l I ( ~ , • 1 _ ( .,. 

'"' ''; ,, , • • 
1-.'1: 

... 
"L .D y • 

1 " 

• C • 

"'r.' 
! ) • 

r io r.r,-; 
I.. , , .J 

I 1° 1'\ 

:t v, .' 

( ,..0,.-,1' 

-. 0 .-. 
.,1 ) { • • 

,., 

Or:] 
u! 

• 

T'\ ... -. 
" .. P . I ., • 
'" ,... () , ) . ., -.. 
'" 

,-, 
! . -. :t " •• 

td v. 

( "" n l' ... '. 
( ~ 

, ,....,...? ~ 1 r 
,_t ..,J . .....: . 

... " , .,. 

'-

I ... 0,...-. 
I 

... Or. • I _ 

1 

I 

. .. 

~ ..... c., • • 
1r" A'-' 

, l.r;-
Or 

1;1 I 1IT ,., 
.1 

'" f"'I (" Tr 
f' , , 

r- A"" , ( • 
r.Q '" ,. '" l , r 

• 

., 
] OC" '1 r r-A' '"' ., ., 

L.. .. .".., I .. r .1...L. 

I ... 0,.,/. , T ,.., , 
( I 

• • 

• 

T 

.. '. 
• ,I 

",I' 
• 

l ' ... 

1.00 
• • 

'"' "', ( " • I • l1G, .... ...., 

. .. 
... ,,0 , .... 

I , r. 
,1 

• • .. 

'" 1 

... J.r.r-
1 , .... 

. .. . 
I. r. 

.... ,., 
1 

".",1' 

r1~ r- . " ... --- ... '" 1 

I ' j Cl (" 

1e -ne ,). 

I Ar"\M"" L I, • v .. . . 

"1rn A ... , ( . .. I ! 

~ ... ,...0 ... I. I. "',1""1 . .. , .. • ! '-t, 

II r ....... r "'7,,-' I, r- " 1""1'1 • 
I.. -l . - ... - • . 

'-~ r\r- n -" ., T :"0., ., 
S 

Lor '" 1 I .I. .. . • I.. -... ..J 

" I, 

......... , 



v . 

v . 
., 

v. 

v . 

v. 

41 , 

v. 

') 1'1. v. 
... ,..,,, ........ 
I (V . , 

I _ 

.. 

.... 0-- T • 

,., ...... 
V . .". 

I 0/. I' '\ ,- r ,... .. . . 
T -,-

• • I , . 
o I. I' I~O,,. 

! T I 

-r It '" ~ "'rq _tJ.J • ., 

[ 

I "" 
I" 

I 

I. '" 

... ..., .. , 

71 

v. 

I ... () 

r 

"1" .J 

Ctn • 

()\ 

. , 

~o. 

--------------~------------

- ., 

n ., ., 

'l-":C 

.1 

n 
• 

ide 

... 0 
( 

• 
I. ,... 

r1 , · . 
, 

• • 
,..,1' 

• • • 
( ".1" 

"'() .. .. . . I ! 

.. 
I 

rr 
t 

• .. 
'" () /, 
I 

.- . 

. . 

I, ,., r, 

..,., . - . 

() ,.,., 
r~ I" » 

'--r 
-.. : .".', ... 

., ',,,,\ 

J ) . 
"...., I • 

· " " 
. - , 

... T . . - . 

• 

• 
I ... n",., 

IJ 

... 
I · ....... 

C:-" 

• 

... , 
I 

.- I. -r , 

" 
rT 

______________ 4 __ JL __ ~ __ -____ MY~LJ ________________________ ~~ ______ • 

B 
... 
I 

.., 

. . 

• 

....,., ...... ., / / 
" • I 

... "A-
I 

41 

... " I. I ~ 

.,.. T 

• • 

... ... 1' 
I , 

I 

0" 

1 

• 

n 

., " . 

. " 
r r­, . ~ 



.-;00 
.." -' .. 

H 

2 

"" I ~ .... 
I ••• 

v. 

...... ""7 
1 

• 

.. 
v .. 

• 

r .. 

• 
,-,A 
( , 

.r 

,. 
.. • 

1 ... 0 ,-, ("'\ 

1 ~101",.., 
T " 

I I 

T 

.L • 

• 

t r .:. 

( 

v. 

? ., 
• 

l' .,...,., 
.,. I ..J 

t ... O,1 \ .. 
u· 

" 

T 

• 
( . 

MOl" 
/ 

• • • 
I. ,..., 

..., r. ITI T 
I • j o 

- ... 

- . .. "' "7 
t 

m 

x. 

T n. 
# 

1 ' • 

. . .. 

. . .. 
71r-. 

• 

• 

• • • 
... , .... 

I 

• • • 

..... ...., 

I • _ ... e 

...... 1" , . 

~ .. - . i':'':' •• . .... 
n I" 

• 

1 

,-, ,. 
( 

. ., ... 
}. 

., ... 

-- ,. , 

,..., 
I 

. . .. 
1 'j , r= -...,. ... 

, , 

, ..... , . 
Mr 

("''''''''-'--
1 

.; ..... --

. .. . 

... ., 

1 , 

~r, 
I 

., ., 

I., r 
"""t 4t ... 

.... A n-. ., 
j 

• 
hf"l ..... 
-1 ••• 

,. 

I , 
• • • , , 

. -



Coppin v. Braith ait (1844) 8 Jur . 875 ••• 210, 212 

Co a v. 1:' h I ron W 0 r k s Co. (1868 ) L " R • 3 \~ . B • 18 1 • •• 74 

Cottrill v. "" teyni g & LJttlehampton oelaty; 

[19L"6] 1 .. - . 753 ••• 90 
Cox • ~ alker (1835) 6 A. & E . 523n ••• 50, 56 -

•• iar hall (18;0) 5 . x. 395... 136 

" rick 11 (1789) 1 Vee. Jun . 60 ••• 47 

Cullinane v. Brit ' sh ' Rema ' 18lffactv.ring Go . [1954] 1 

•• 292; [1953J 2 All E •• 1257 ••• 159. 161, 163 

..;.....,;...----- v. Vass 11 [1917] 2 Ch. 405 ••• ~58t 216 

_D_an_sk_e ____ r_IJ_t_~ v. Sharp & qol ~s Ltd (unrep. t1 y, 1970) 

••• 130 

Davis v. Und rood (1857) 2 H. • 570 ••• 33 
. r 

Day v. / ing eton [1899] 2 Ch. 320 ••• 157. 215, 216 

D (1807) 1 Cam~. 50 ••• 47 

Diamond v. Ca ·pb 11:Jolles [1960] 1 All E . R. 583 ••• 89 

Dob 11 v. Garrett [1931J 1 K. B. 219 ••• 172, 197 
otors Ltd v. Gri v s [1936] N •• L ..... 7 6 ••• 22 

------~--~!~----. 
Doyle v. :; cobs (1872) 11 . C . R. ( .s . . ) 77 ••• 45 , 75 

Dunlop "Biggins (1 48) 1 H.L. C. 381 ••• 50, 207 

unn • Bucknall [1902) 2 ( . R. 614 ••• 83 

__ ~~ _________ )t_y~. __ L_t_ 1940] I . L.R. 49 ••• 22, 27 

___ v. Soc.iety of raphical & Iliad Trade [1970] 1 All 

E . R. 905 ••• 210 

___ ~S < 1874) .Lt •• 9 .B. 

(1 35) 7 Car. 

tal Co. v. Gibson 
----~--~~~--~--~--~ 
(N.S.·.) 204 ••• 78 

473 ••• 29, 55, 
P . 169... 15 1 

(1903) 3 S.R. 

177 

xi 



( ~'}r ..... or. rron. ( .. ()r \ , "7 
" , " . ~ I .J .. .J 

"7 II. 1:- ':' • e 

r- 1 .. 
~ I 

.J '-

""'C ...... , " 
'- • • I 

I .. ()I"" ... ~ "7 ,.., -. ,.,1" 
...JI .. L ~ .. • 

I .. ' 1.1"" ,.. ,., ,... ,. "I""r nl"" 
\ I', • ~ C e • l .- -" 

( ~O00 .,... I, r /. '" 1,0 . ..,; . t ~ • • • 
r .... -,,~ .... ,. 

T"\ L.",r. I. I. " '- , .J I ) . • .. ,. , v .. 

o 

L",. .. -,1"" .. • 

V I ... 0 I. ... .... " r • n . , -, r-nC , • • --
/ ·0 I \ T T r. ~' ,'r- 1""1. ! .. , • .. ~ 

I () .... ,... J. --I"" .. Or-• .. .. 
V. f .... () n "'"' '\ T r r1 -. ... n" I I .. • • . I 

-- -''''' 
( .. () .. I. .. ,.., I. ,.... • I • 

I ... 0'"1,- n,- .,..,. 
1~1. -- • . - , 

"'n,-. -") 
,.. 

~ , , ,.... '""'7 -, ,., .. I ,..,). .. '"' • '- , - -...J , .. 



, 8 (1' 

nn 
f 

r,(",\ . ./, 
.. .. 
.LJ 

T , 

TT 

eJ 

• 

e_ , 

or 

.. --. L· 
, I 

v. 

v. 

v. 

• 
------------------~----

T e-" 
".. :. 

r /. 

I 

n 
0-. , 
, , 

v . 

r. 
) .... ' 

nl'" 
.)C 

I 

H 

n .... ..,. 
I .... . 

., ., 
I. 

r,.., , ( 

r,n , , 

"\ 
I 

"'r. 

ro 
) 

" f" r­I J 

"1")("'\ 
t \ I 

1.-; 

.. 
I 0'0 _.'. ")'"'1 r (J 

/ ... 00-, ' 

... -, ,.... 
I I ........ 

... ~ 
I, 

., 

(--:000) 

• 
.. • rT" 

--'-' 

I . r-

... 
I 2 

-. '"' r r ) 
.... , 

• • • 

... 

• 

,.., ... 
! , 

,., A '" 

C ..., 

T"'I 
J 

.... A ... 
I / 

r 
( 

• 4 S 

.,. , , 
\ . 

. ' 

-. . ... .,n 
I 

0., 
.... , 

'" I, ... , r.'I " 

1- r' 

• 

. ~ . 

'1 M 
( 

,....n , ..... 
,..,..,. 

rr 

... 
I 

r­
I 

...... 1. 

• 7 

...... 0 
I 

I • • • 
J, /. ,..., ... ,.., 0 ..... 

,..., A 

T 

,- .... ""'n--, 

, 

• 

....c .. 
I ! 

• • 
--~----------------~----

'- ,1. I... ..J 

T "" (~. .... " v 
, , 

1 ... '" /, ... \ 

.. ,... 
J • 

. . . 
:-"~CM'" 
L .J 

.. .. 

r,.... nO 

, 

. , 

ro l'" 

c, 

IA 

7 .... 

• • • 

- • • It 

• • • 

..J 

Q ... 

. , 

'" .. 

• ., M , 

.. .. 
f">_ 

. -- . 

• 
("\ -

• • • 

"(- - 7 

• • • 

v . ,I.e 
, I • 

,.., 



( ( c 

\ i.) 

o ,,­, .. 

r 1
-) 

( 
o 

~
 

"
, 

c ~
 

(
., 

,-'-.. r' 

\ -) 
,,­(
\ 

( ( 

r-~ I • r-! 
'" 

::r:: 
( 

.. . \. ( ( 

\ .. .. .. ) 

~
-
.
 

.. .. .. 
l 

\ 
l c ... , 

r-I 
r-I 

,. .. 

... 
r-

, 
I>

· 

• .. 
~
-• 

r. .. 

G
 

,-· 
/

~
,
 

1[
\ 

[ 
(
; 
r
-

'-.. ) 

~
~ 

... 

lr \ 
\...J \ 
,--:t 
\..

; 
\ 

~
 

o '" \ 
~
-

~.:: 
t 

\ 
~
 

(
J
\ 

c c, .. .. 
c l'-
\

, (: ( r­L 
o " .. 

'--' 

:> 

~
 

(l) 

....:t­
o ~
 

C
 

(J
, 

-
,
j
 

,-. 

, ~
 

'--" 

,. :) 

\.-, 
L

\ 
r-
~\ 

C
" 

,-" :> 

c~~1 .
r
l
 

• 
I 

r-
\ 

[ 
' . 

, • .. .. r"\ 
(", 
t'"\ 

.,) 
lr

\ 

... -, 
( ( (
,
 

... '-• 

c Q
) 

,-

c'­
lJ \ 

, r c 

\ '-( .. .. .. .. 

C
 ,-'-. .. 

o ( ( \ 

C
 .. 

'.-' .. t:. c· ~
 

"..." 
..: 
( 

o \ 

'-.. :> 

c C
 

o ...... \ 

" ~ .. <: ' 

o ,.. 1""-, 

, ,..~'\ 
( 
c .... • .. :> 

;>
0 

'-­" ~-, " ( ( ,-( C..; 
, [ 

-
(
i \ ... 

~
 

<. 
\ 

~
\
 

C" , \ 

1''"\ 
c l-

\ 

[ .. 
r 

"I 

" , 
( ( ( \
-

[ -. 
,-.. 
(

. , 
[ L' 

, ~
 , 

~
 

L 

c .. J
) 

r 
1 

( ,. .... 
\ 

,-L
_

J 

...,. 

c , ( ,.. 
0 .... 
(

;0.".\ 

... 
(v

\ 

o .. .. .. c,· 
,-( 

,­C
 

,_. • .. 
,-C

 
t r 

" • 

• < " { ( , · 

". , 
( ( C, , 
r
­

..... (~1 "
) ) 

H
 0.) I c 

.. ~-. 
t·"""t 

.. 

C
\.. 

\
~j 

• -1 

\ . \ 
(
'. 

r
-

... 

" '"' L 
,.. i' ,.. 

\ 

.. 

1-:; 

I' 
\ 

" \ 
, .. 
~
 

o 

.. I-

r "" " 

• 

(
, . 

c '-"
 

1J • 
:> .. (
I 

(
'­

L
:"\ 

~
-

, , 
\ 

,-. c: 
c . 
~
 

.. 
c r-l 

I' 
, 

r
, 

( L \ 
" 

~
 

L
_

J 

.. 

H
 

(
)
 

• 
(
)
\ 

( 

r­( .. 
~
 

(
"
"
 

~
-.. c
, .. 

( r 
, 

C
 

~
 

L
_

J 

o 
.. • 
:> 

r
~
 

( , ( .. .. 
1':\ 
(
"
. 

~
-

r ., 

'--.: 
... -. 

" L >
 

~:. , 

L, \ 
,. r
-

'-­( • .. 

-=t" 

E
 

I-L 

c c ,-'-.. .. :> 

I-"J 

r­r<
 

~
 

~ ( • .. • , 
.. p

, 
r 

J 
\ -L 

J 

.. :> 

J 

i' 
C

 .. • .. 
o ('-

.. ,-' 

r 
, 

C
 ( ,--

l_
 J 

.-f 

:> 

c -. 
C

 \ 
~
-



c--" • • 

v 

T 

• 

v. 

r' v • 
..., I r, .... r­

I 

• ~~~~~----~,--------------~ 

., 

• 
.. 
l C 

• 

V9 

r ... o",n" 7 1'1 ,. 

( ... 01"1' ... , .,. 

r ... "",/,-, 
I I '"t 
.... ..I 

r .o '" 
I 

0\ 

...... (" 11'. i 
L -' 

n ( • 

- . 
o 

n 

() 

- . 
tTl 

71"6 
, '" ,. • 

"'" /. 

9 • • 

T 

L 

r-O 

'.., 

I ,r n 
4 

~ . 
r r-

~, , 
.1 

nO 

1""''' " , 

1 

0 .. " 

~ -. 
. . ~ 

r-O 
) 

",OJ. 

• 

. ~ . 

roo 
f ~, • 

...... , 

... r -
I 

/ ... 0/. ... \ ;, . , r f .001. 

v • 

" 

,-, 'lj 

, . 
-~--.-.;.....:.-...:..-.....;;...!:~-- • 

.... ~ I 7' 
L " 

... 
. , 

. ~ .. 

• • • 
...01 . ~ .. 

,,, . . .. 
.' , , ,-........ • e 

'" I 

( .. .. 

. . ., 
r 

, 
t 

...r-
~ , 

. .. . 

" ,-, r-

. ~ . ... 1. I" 



..... 0 "I 
d 

.... .. 

v 

v . 

- --

• 

v . 

. , v . 

(,,()~O 
_.; I) • 

... 0 
I 

o 

'0 

. - . 

" " . .. 

... 
• 

( ~T 

f 

• 

- . / 
01, 

r 

. / 

, 

,-,,..., ;" 

( . 

. . . . .. 
• • • 

.... 1, 0 

"0 ""''''' I , . .. .... 

-"7 

e .. • 

: -r-IX . O-r-
.,..".,J .... 

,....., 

r 

v . 

.... 33 

-, 
"} I .... . ,.­. - . o 

... 0 
!I.. 

~ 'X • 

"., 
, . 

I, I . 

• • • • 

. . .. "" r""l, 
.... ' r) 

• • • 

, -
7 ~ 

-'- , 

'-
, 

( 

T' ,.... ,..." A r-n 
I_I . 

n 
(.; v 0 • 

--------________ ~v'_______ • 

1.1'\ 
• .I 

( 

. .... 

T 

.. 

.- .... ,.... 
I .... . 

() 

, . ..... . 

--------------------------------------~ . 

. ., 
'.L • 

1", 0 , 
• 

n . 

11 0nr J , . 
2 

••• - I 

) . 9 • ( L ~ 

~ .. . i 1 

. .. . 
• 

1'-,...-
...... , -' ... ........... 

I I 

. .. , . . 4 ..,~ 

.; . 
. ., , . .. 

1 ~4· 

• T) . -,-,1. 
( .... 11:-

11 . .. '1 
-.0 T 

.L • " . 

"" r 

7 • 



..... 

...... '"' 
( ... 

, , 

• 

r. 

v 

, 5 

1 • 

• 

v 

I 

v . 

0,.., , ..., 

(1" 1' ,\' \, l , 

( . 0/,0 

v. 

" • 

. -
.. 

T T 

2 "u r. 

'1 . -. 
,,() 

""x. 
() . - . 

• 

• 
/1° 0 ,-,' 

-----------&-----

( 1 

()-. 

oJ 

• , .t 

T 

-----
( 

I • 

----------------~~~--~ 

(
..,('0 ..... 

Co' 
rt 
oJ 1. 

1 

() 

() 

• 

• • • 

, 
0..-. . -

( ~T 

• i 

,.,.., r 
s .. • 

~O""''''''' I ,. ~ ... 

I, 

r .. 
L 

.r " 

• 

• 

) . 

,..,.., 
/ , 
, .... 

• • • 

• e , 

,..." 

• 

I, -. 
r..., 

• • • 

• • 

, -
-.t~ 

-'-

..,. , 
( 

11 " 

, 

• • • 

... r,.., 
I 

0 ..... 

"71 

~ . . 
r 

• .lJ. ... • • •• 
.......... 
I I 

. ~ .. 112 

.. . . 
I . . 
. "' ., . .. 

...... -
,/ . • 101 . 

1"1 

• J . .......,.., I • 
f 

11 .., .... 41 • • - , 
..... 0 T 

oJ. 

• 



v 

I 01'"")"-' 1 . , ;-. '"' - '"' 1"")""7 1':':" v. n \ . • )c. -
( OrO ""7 T r; ~T ,.. r;1 ,.,,..,, v. ) - .. • .. 

( 1r°,:,,~ 
,..., .. T .,.... It ..,. I'"") 07 II • .. r ' • . • ... . 

V 
I ... 0,.,,...,,\ :; (' A d. 0-;,- ,..., ... ..,. 

• .. • • 

V. / A"'r 0 \ In -, . ...0 
I ~ _ I ,. . 

ec n-
• • . ./ 

V. ( 1'11"\4
1 

... ,." m T ,.,,.,1. "r" I ( C -r" • " 
I 1 t') ("'I' T ., .... I, ro ,., ... ""' ... r- ). ... 0,-, v. J • T ~ . [' 4 • • • I - ,.,. 

,. 
" 7 r ,-" ""' u ,., .... 'r ... ",.., V I 

" I ,. .. . L. ,. ~ .J .-

V. r ... ""\1.0-, '" ., T) 1.0 ... r 0 
• 

..,. 
..i r II , 

'-

, A- I 1 0 ""r " ('; " 
... ,,... ..- I • 

• 
- - 1 

I • • .. I 

V. ' \ I ~ ,..,,-, A , ... ,..., , .,.., n -;- A r-r J ( • ( .. - • 
r 

, ... r.r ... , ....r T n "'-' I J • t I'r . " " , 

~ 
r- .... ,.. ,,- -, rt .- r ... ..,. ... 

a 
L - .... .. .. • 

""'1 

e 
,.. "" r''"'\r:: i "'t"""r ... 

." r ..., ..A 
, I " 

, ~ 

I ... () .-. ... 1'..- T , .. r""'O ... 0 .. I .. • .. • 

v bE: 

] v., / "r ,... r"l ,..., ..... 
'. I Ir' , • • a 

T I 

; • 
",,0<",., ° r. T't 't r ,-, ,...,0 • , 

oJ • 
• • • - . 

- .. I 1° 1'1' 
" i ~ .- I' I. r-

• .. 
... n r ,... r., ~ r-. 

L - j • • I • • • 
/ ",0 ..... ,,0 AO /. I ./ ' • .. 

.... r, r ~., ..... 
L. ... • 

..... I'"") ",..,0 
I 

T ,.. -r 71" - ..... . .. , """""'- 7''-j ... • • 



( ( ~
 .. .. • 

t' \ 
C

 ~
-

c r 
-, 

~ ( ~
 

L
.J

 

L 
\ 

\.-
.: ., 

c ~
-

r 
, 

I' 
\ 

\, 

( -, 

L \1,1 

r­r .. 

.
~
.
 

• 

( -

l (' 

c r r-
~ 

~
 

r 
, 

( , 
( ~ 

l 
J 

.. " .. 

, ... 

c ( " G c 

' .. 

( -. .. L -, 
C

 . 

i' 
\ 

-= \, .. • 
( 

" 

I 
\ 

-1' 
c ~ 

\. 
(
' 

'­
~
 

~
 

~
 

.. " 
( , 

.. 
• 

\, 
(

,,_ 
I' 

\ 
( ;. 

.-( • 
,: 

, , 

t 
,..-, 

\ 
( 

\. (
l

\ 
C

 

L
_J 

'-.. 

( .. .. 
~
 

o ~
 

( 

'" 
, 

( 

C
 

c .­, . 
,.--1 

l> 

( [ .. .. , , , 
I' c "1 
~
­

~
-

"".1 \ J 
\. 

C
 't .. 

( ,-I 
, '--I' 

\ 

\. ( ( , 

c ( I' • " .. .. 
, 

I 

C: lo-i 

c [ --
" 

" 

l I' 
\ 

C
.I 

,.-
t

. 
, 

. :> 

r r 

r 
-, 

C
 

(
' 

( ~
 

l 

• 

..:t 
C

 

L. 
L ~ 

\ \ 

( L 
, 

\. 
L L L 

r ... 

( 
L

 
L , 

.. ( 

" 
L 

L-
\ 

II 

I>
 

" 

.. c. , 

·,.1 
H

 
~ 't
-

( ( 

C
 \: 

'-• 
.. , 

.. to 

o r·\ 
ll"\ 

C
 

, .. 
( l 

\ 

c 

't 

l L 
C

 ( c " 
.... 

c t l I' 
o ~
-

" .. l> 

.. /' 
\ 

I: I' 
\ 

\. I' 
\ 

,-
• 

o C
' 

" 
l 

\ 
~
-

I' 
I' 

, L 
\ 

\. 
C

, 
L " 

( 
\ 

C
' 

r 
, 

.. 
\ 

(
)
 

't 
o 

(
, 

,-
/', \ 

L 

• 
t 

c:-

\. , , c , , ~
 

, ;:. 

f 
, ) J \ 

L
_

J 

• 

-
t
 

.... ':) 

:> 

I\. 
-= -C

' 
..: ()' 
I' 

,.. 
, 

", 

'-
' 

~
-
.
 

: \
., 

\. '. 
( , 
(
'\

 
,-" '--<1 
·.-1 
~ )~ .. :> • 

(\1 
( \1 • .. '"_. 
() 
,-

~ • ... 

~
 

( ( 

\. r \. 

t-

..:: .. " 

,,-" \. l 
\ 

C
 

...; c
. 

~ 

..:: I' ( l' 
\ 

, I' 
\ 

C
 

I'i\ .. 

, Lr, 

c 

r 
1 

t-t-( 

c ( 
(
; 

( 
cr, 

c 
( ,..... 

'-

( • 
I 

I 

c ,-L 

o , 

l (
,
 

.. 

c 

\. 

L 
\. 
C

 \: 
, 

(
\
 

'"" 
L 

j 

'".I~ 
~
 

~
 

[ 

.. 
:> 

L [ .. 

(.i , 

I' ( • 
t: 

i> 

,-C
 • 

-= (
,' 

( ; 
I 

,. ;:» 

r 
, 

I' ( ~
-

L 
J 

:;:. 

't 

\. 

( C
 

)- .. • .. • 

r 
-, 

\. 
\. 
o l..J

 

• 

:> 

\: c..... 
,-

[
-. 

V
' 

\_ . 

C
 " 
r \: 

r 
1 

..:: L 
, 

(
. , 

... L
_

J
 

r
-
~
 

r 
I 

·,001 

. , s::: 



• 
I 

\.. r 

!' 
\ 

~
-• 

c, ( ~
 

I. ( 'I: 

.. 
c. ~ 

( 
,_

, 
0 

~ 
\ 

I' 
l 

\ 
• 

~ 
" 

f 

I: ( 

( I" 
1 

(
'.

 

f 
\..: 

t 
0... 
,-

' 
0 

~ 
' . ./ 

0 
L

. 
J 

0 " '-
C

'l 

t 

• • 

to> 

c " 0
; 

C
. 

( I' L 

r r r • • 

I' 
I 

r " \'" C
 • 

~
' 

L -
.J 

• 
:> 

.. .. 

l ~ (
,
 

~
-
I
 

I-E
 

c. 
( ( I' ( • .. 

't 
( 

[ (... 
C

 
0. 
( 

r 
..-.... 

t" 

t 
, 

~
 

,-
.. .. 

..... 
-. 

.. 

.. 
\
)
 

~ 
\ 

t
-

,
,
~
.
 

\ 

.. -p
 

o 

.... ... ~ 
,,-

"" 

c ,-( ( ~
 

• '1 po 

I' (., 
c \ 

'" , 

~
 

'- .. 

• ~
 

• .. 

t-
\ 

~ 
\ 

,"
"", .. ' 

"-
(
. 

~
. 

L
 \ 

l 
\ 

.. 
o 

o ( .. ~
 

'­~
 

,.. ... 
r .. .. 

o ( • .. 

1
"\ 

t 
1'-', 

'-.......
..... 

"-

I' 
\ 

I' 
l, \ 

L 
\ 

L 
\ 

.. 
. 

• 
JJ 

.. 
.: l ( 

\ 

.. f 
I • 

" , 

o ( • • 
" 

, 
i' 

" '­L
 \ 

o 

c 

\ 
'-( L 

'. 

.. 

r' 
• 

{ C
\ 

,-.. • 

'. 

c ( • • 

~ 
\ 

, 
' 

~
 

\ 

• 
C,) 

o ( .' " . 

( .. .. ~
 

t-:-, 
I' 

\ 
..... .,. 

..... ( 

L 
\ 

.. 

( L 
\ 

(
i \ 

~
-I 

L
\ 

C
 . 

o \ .. 

'
-
~
,
 

-
~
 

( ( " .. I' 
\ 

'-
-
' 

( L 

c ( I' 
'-( L 

~
 

c • 

c ( 

'....... 
'"" 

~ -
( . 

L 
\ 

L 
\ 

. 

\.. ( 
\ 

C
 

"" r r-'~ 

'-lC
 

r o 
c..~' 

r 

.. 

c ( t • 

c .. 

'-
/ 

'­
..:' 

\.. 
L 

\ 
L • 

o L 
I 

( \' 

... '-c .. 

o ( 
c. ( .. 
". 

, 
I' 

\ 
~
\
 

'-
. 

..... 
( 

,"
\ 

L 
\ 

l 
\ 

c 

<> 
.. 

'--" 

L 
\ 

, ( 

C
 f '-

o . , 

c. ( • .' 
I' 

\ 

L l 
• 

o ( I' 
'-[ L • 



... I· A 0,....,.. :," I -? ~(') . __ • I . , ~ 
, 

r-""( -.\ ......n 
_9 .. • • 

....... r '7 ..... 0 ,. • .. .. 
( 

, 
1~r"'\O ,.. .. .. 0 . , - . $ • ~ 

,.. ...... l '7 (") .. 
.-/. ( "7 \ ~n , • a 

• 



I 
, - , 

-- . 
• 

Al-' . , . 
( . 

., , ,." 

.1 • • 

.. -.L J,; • -.. .. 
1_ .. , .> 

0 " ~ 

• 

• • 

n " 
• 

• • 

,. eo v • 

..... 

T'\ url • 

) 

c . • 

I 

,.., 
v 

• 

• • 

u " -

. ., ., 

.. ., __ .J.. 

~ ~-

., 
~a.L 

,.., 

1 _ , t 

T'I • 

l 

,. ... 

r'I!'O 

o 

T 
.J....A.. • 

1 1811 

~ .,., l 

T 

J. 1. 

0 1 s 

Cr Lo 
.t -

" , ses J 

., ., 
~ r1 " .L 

J.- ...... 

., ., (l 

1.. !.. 

+- " T 

U ' 
, 

'Y' ~ 
~ G. 0 

r 
' 5 

~ 01 

... ' 

c ' ,. 

v - ... 

rt _ 

- ....... . ~ 
J. 

u _ '-

ort 



- ) 

- ... • 

• 
,., 

• 

,... T 

I T IT 

TT 

T r 

, ., ., ... 

., ... 
- l 

,.. ..,.,. c. • 

r 

T"'l 

,., 

ITT 

..... .. ., 

ITT 
I 

.1.-

_.--

t. 

J.-





n ...... 
" • • .1.J • 

n 

'" 
r· T ~, 

) . • .1J • • 

f m 
I • . • • 

..., ..... .. I .... . \.", • 

~O "\ • "To . 

'J. • r 

Geo J, 
I. 

r r ' • 

m ,. 
• • 

,. To 

- • I • • 

" ~ 

j • 1 v.ym 

m 
'til ~ I , 

(;"j[.e 

v 

'1 V • 

. , 
y 

,. . ... . 

• t.Tu 

• M • _\ • 

r, 
I • • 

• 

T r • 
I • ) . 

rT 
) . .. • 

I f' , t \ 
• .. 

.m . 

r 

V. " . 

- . 

T'I 

• 

,... 
V 

. . 

\ 
• I 

\ . 

, 
"'(. _1 P. e 1 0 

., 

[)tate 

:ime ... 

'~i !' - . 
on · .:: 

'J . c tor i 2.11 

:or <-lr!. 

' f r Po "T 
" J. 

' .... 
.L 

_,t 

l~e (It 
J. 

rn • 
I 1.1.es 

T.T A 1 _ 

T 

-- \ . 

r ' 

r ' <:. 
(Up 

" - I 
.30 . . 

f -,.T 
\.' I. ,olth . ale..,.' 

O 'Y' t-. 
L -

.I.. I Ol to 

\ 

I e L rt.:) 

rts 

~ 

)._'0 ts 

... 
" !l U: ;.. 

., .,.. 
J.' c)rt l, El •• _ 

eel" oJ 

t, v u i ' 

., 1 , 
'-' .J.. n 

t:a ',' r r' 1 I I :\ oJ L 

" V e' , (" ,.., 
oJ \f- ort 

.L 

V n ... 
I ) 

, . ... 
.L ! 

\ 



.-

T T __ ll r :r , 
* 

,.. or T ., 
u L 

" 
I . _ .. r:(:' 

~ 

• .. . T. .r ..... \ . 
., 

F (.(' rn T 
\! V ;; 

TY T 

i'e ",eH' " 
, • e 

r. 
i 0 

, J r- h oo
' 

T - • · , I 

T " • T J • ' 11 vprsi f' " - J 1 • • 1 1 t~ fl' .J 
T e e'\.. 

,., .1 "r 
f" fT1 It - • • ( T 

..!.. 

T 

V 
.. .... v U 

.T T 'T T 'r ., 1. r J u ~J.. 



Chapter 1 

INTRODUCTION 

Lord Justice Atkin once remarked that the law of damages 

is 'a branch of the law on which one is less guided by authority 

laying down definite principles than on almost any other matter 

that one can consider,.1 When Professor Goodhart later made the 

same complaint he wondered why this should be so, but concluded 

2 that there were three fundamental reasons. First, the nature 

of the subject matter is such as to make it impossible to elicit 

a rule capable of doing absolute justice to all concerned. For 

no plaintiff is fully compensated for the breach unless he 

recovers for every item of loss which stems directly or indirectly, 

foreseeably or unforeseeably, from the breach. And yet, argued 

Goodhart, it would plainly be intolerable for any wrongdoer to be 

saddled with such extremes of liability. Second, until the basic 

theories of contract, or tort, are fully worked out, it will be 

impossible to develop consistent principles in the la of damages, 

which after all are only part of the major substantive body of 

rules. Take tort, he says, and the debate as to whether fault is 

or is not an essential ingredient of liability: 

1 

The Susquehanna [1925] P.196, 200. 
2 

'Two Cases on Damages', (1937) 2 U. T.L.J. 1. 



Whatever conclusion there is reached, is bound to have a 

direct effect on the problem of damages. Last of all 

Goodhart pointed to the fact that both in contract and 

tort, the law relating to the recovery of damages is of 

comparatively recent date. Hadley v. Baxendale goes back 

only to 1854, while re Polemis, decided in 1921, is thus of 

even fresher date. 3 

Even so we must not consider the law of contract damages 

'a lawless science', subject to endless judicial vagaries. 

Indeed, as McGregor has aptly pointed out: 'The more cases I 

have read, the more I have been impressed by the way in which 

in decision after decision the conclusion reached by the Court 

was consistent with principle, although often unaccompanied by 

a statement of principle,.4 Still, even if it is possible to 

discover what the principles are, it is often much harder to 

determine why they are what they are. To explain just this 

'why' of contract damages was the burden of Fuller and Perdue's 

pioneering work. 5 

They too deplore, in Nietzsche's phrase, 'the most common 

stupidity which consists in forgetting what one is trying to do'. 

3 
And of course The Wagon Mound (1961) is still more 

recent. 
4 

Mayne & McGregor, The Law of Damages (12th edit., 1961) 
p.ix . 
) 

'The Reliance Interest in Contract Damages' (1936) 46 
Y.L.J. 53, 373. 

2 



3 

The cases, th y re lark, constantly s of 'mea urine' and 

'determi in ~, of 'causal connections' and. 'it ms of damage' 

of 'in'uries' and so forth; but nothin is cl rer than that 

behin thi so-call d ' easurin ' or 'd tel lining' the Courts 

simpl rna e decisions accordinS to - hat they t_ink is richt. 

ake for instance the 'Iormal' rule of contract damages, tha 

a laintiff should receive t e value of th defendant's promised 

rformance. Often, say Full rand erdu) this is couched in 

terms of 'compensatin ' the plaintiff for h 'loss ' he has 

suffered. But how can he be 'compen ated ' for 'losine ' somet. ing 

he n ver had? Because, the r sa , a loss is a 0 s on y when 

t d 'th f t t t d ' t J.Tt follows then un ers 00 W1 re erence 0 a uns a e auen • 

h t g'vi ~ he laintiff the value of the }!romi ed rerforrnClnce 

is not simpl t measure a quantum, but to seek an end, however 

v u 1 co cei e that end H.a be. 

h conc us'on must be that the nature of contract damages 

cannot b revealed so long as the 1ar er body of motives rud 

olicies which constitutes the gen rsl aw of contracts is not 

reveal • The qu stions hic arise - 'hy the value of ,h 

promi ed perfor ~nc ? - cannot be answered ithout first discelning 

the reason und rlyin the enforcement of promises 'eneral1: and 

'st 0 our authors achieve this goal is the subject of this 

op nin chap er of the thesis. 

The Th of Contract Damage 

An a ard of contract damages, begi u Ie and Perdue , 



might have any 0 e of three ob'ects or 'interests' in view. 

If, for exalI~le, the promisee has relied to his detriment 

on the romise of another, as the purchaser of land might 

when he spends money in esti~atino the seller's title, then 

the a ard ill be designed to vrotect his reliance interest 

and to restore him to the positio he was in before the 

contract was made. Again, the Courts might intervene to 

protect 'an ggravated version' of the reliance interest,6 

a restitution intere t , if the promisee's reliance has had 

the additional effect, as when he has performed is side of 

the conferri a benefit upon th promisor: not 

only il the aim e to cure the romise 's detrimenta 

re iance, and so a ain restore him to his pre-contract osition, 

but mor im ortantly to stop the pro lisor enjo ing an un'ust 

enrich e t. 7 Finall, an award of contract damaGes nlight instea 

e designed to rotect an expectation interest, an interest, that 

i6, repre entin; lothin more than the value of the bargain to 

6 
Fuller, 'Consider : tion and For • (1941) 41 Col. L.R. 

799, 815. 
7 

Not only do Fu ler and Perdue describe the res.itution 
inter.st a .resentin the 'strong st case for re ief', 
op . ci ., p .56-7, but it is a 7U ler la er sai , the 
'contractua archety~e ' ; 'Consideration and Form' supra n.6 
at p. 15. In other ords, a system of contract nforcement 
could loeicall ignore reli~nc expendi .ure and the unrelied­
on promise but never the prof isee who has rendered full or par 
perform nce. Ps Stoljar pointed out: 'BOtl istorically and 
10 ically contracts E! precede contracts consen6u'; 'Th False 
Distinction betveen Bilateral and Unilatera Contracts' (1955) 
64 Y.L J. 515, 52 • 

4 



the promisee and where, in the absence of any detrimental 

reliance, 'the justification for legal relief loses its 

self-evident quality,.8 

One could always argue as a justification for this 

relief the anger which the promisee feels at being 'deprived' 

of something that is 'his'. But this psychological approach, 

as Fuller and Perdue agree, provides only ~ answer but not 

~ answer, for no legal system has ever attempted to visit 

every promise with juristic sanction, and the selection of 

promises to be enforced has never been made with reference to 

the degree of resentment aroused by their breach. 

Nor can one find a more satisfactory answer resting on the 

'will theory' of contract law. For however attractive it may 

be to look upon the State as implementing a kind of private law 

established between the parties, it is a private law which, 

except in the exceptional case of a promise to pay a definite 

sum of money, ~ails to state the penalties due on its violation. 

The Courts therefore would be free to devise their own methods 

of effectuating its purposes, and there would be 'no necessary 

contradiction between the will theory and a rule which limited 

damages to t he reliance interest,.9 

8 
°E· cit., p.57. 

9 
°E· cit., p.58. 



Far better, counsel our authors, to seek an answer 

in the notion of credit, for the essence of the modern 

credit economy is its blurring of the distinction between 

present and future goods. It becomes inevitable for a 

society wherein credit has become a 'pervasive institution' 

to look upon the expectancy derived from an enforceable 

promise as a kind of property, and a breach of that promise as 

an injury to that property-right. They conce~ however, a 

circularity in this argument for promises will have assumed the 

status of present values only because the law has enforced them; 

it is certainly an historical fact that promises were enforced 

long before the advent of a general system of credit. 

Plainly then one is entitled to regard the development 

of the credit system as in a high degree beholden to the 

'juristic development' preceding it. Hence to their fourth and 

final reason which is that since the law is not the creature 

but the creator of social institutions, the protection accorded 

the expectation interest must be found in the various policies 

of the Courts. These policies, say Fuller and Perdue, are (a) 

to cure and prevent the harms occasioned by reliance and (b) to 

facilitate reliance upon business contracts, in short to 

facilitate reliance upon a reliance. 

This fourth reason, which views credit from its 'rational' 

side, and the third reason, hich views it from its 

6 



7 

'institutional' side, together explain why the Courts should 

ever protec t the unrelied-on promise. ]or there has, conclude 

our authors, been an interraction between law and society: 

' The law measures damages by the expectancy in part because 

society views the expectancy as a present value; society views 

it as a present value in part because the law (for reasons 

more or less consciously articulated) gives protection to the 

10 
expectancy'. 

Th e Relat i onship of the Reliance and Expectation Interests 

However, our authors were not only concerned to account 

or the protection of an expectation interest, perhaps their 

major purpose was to reveal the independent existence of a 

reliance interest ' as a possible measure of recovery in suits 

for breach of contract',11 and especially where that measure 

would exceed the amount indicated by the expectation interest. 

Of course, our authors did not argue that this reliance interest 

should make for greater recovery in all situations. In the first 

pl ace, it would not apply where the plaintiff's claim merely 

concealed a losing bargain. For example, if a manufacturer 

agreed to construct a machine for $1,000, unaware that he would 

need to spend $1,500 in tearing do n and replacing a wall of his 

plant in order to remove the machine once completed, then, say 

10 

°E · cit. , p.63. The ords underlined are italicised 
in the text . 
11 

°E· cit., p.53. 



Fuller and Perdu , ere his recovery not restricted to the 

contract price, he would be shifting the burden of a losing 

contract on to the defendant.
12 

And this of course would 

infringe a basic rule that in a suit for the recovery of 

re ance damages no one should be placed in a better position 

han he would have occupied had the contract been erformed.
13 

In the second place, a reliance interest 0 Id not appear 

where the c aim incorporated what they call an essentia 

reliance (i.e., one representing some necessa ry or essential 

outlay), since protection of that reliance could not be 

distinguished from protection of the expectation interest.
14 

Take the case of a builder, sa our authors, who claims for the 

profit he ould have made on the contract as eJl as for tIe work 

12 
Ope cit., p.76 

13 
Ope ci., .79. Although it is possible, sa FullJr 

and Perdu , tha ' the courts might ish to unish a 
particularly inexcu able breach by al10 ing the reater 
amount of reliance damage; OPe cit., p.80. 
14 

Our anufactur r above of ers an illustration of 
essentia reliance. Further" tances, say Full rand 

erdue, re 'the perforllance of express and im.lied 
condit"on in a bi 8ter~ contract, the perforna c of 
the act requ sted b~ an ffer for f uni atera contract, 
t e re arations to Fe form in loth t e cases ju st 
mention ,and the losses invo ved i1 ~ e contract itself, 
as, for instan e, in forego in u tle opportunity to enter 

her contracts; OPe cit., p.78. 
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accomplished before the breach: it might appear, they say, 

that his claim incorporates both re J iance and expectation 

interests, but, they point out, since his expectancy would have 

comprised both reimbursement for his necessary expenses and a 

profit in addition, then it follows that his claim is founded 

entirely on the expectation interest. 15 And it further follows, 

as the American Restatement has seen, that a judgment for 

essential reliance alone ' is a judgment for a portion of the 

value promised by the defendant,.16 

A third situation, however, in which a reliance interest 

was meant to apply was rather one of incidental reliance, an 

example of which is offered by theearly case of Nurse v. Barns. 17 

Here the plaintiff leased a warehouse from the defendant for £10 

and laid in a stock of goods worth £500 in reliance. Suing for 

breach when the defendant failed to hand over the warehouse, the 

plaintiff recovered the amount laid out in stock (£500). The 

question is whether the decision can be upheld. Accord ing to 

Fuller and Perdue it can, for unlike the case of essential reliance 

the laying in of stock was in no way necessary to a perfection of 

the plaintiff's right under the contract, and it followed therefore 

that a greater measure of this incidental reliance (£500 as against 

15 

16 
Ope cit., p.74. 

Restatement of Contracts , Sec. 33, comment (8). And of 
course the same point obtains when the law protects the 
restitution interest. 
17 

(1664) T. Raym. 77. 



10 

an expectancy worth £10) did not of itself entail a losing 

b 
. 18 arga1n. Accordingly, the decision did not mean that the 

plaintiff thereby shifted the burden of a losing contract. 

But one objection to Nurse v. Barns is that, in Sedgwick's 

terms, the contract should always furnish the measure of 

compensation: 19 as the promisor offers nothing beyond his 

promise so its value should mark the limit of his liability. 

The promisee might well rely upon that promise, but, the other 

might argue, that can hardly alter the extent of his (the 

promisor ' s) original obligation, and if he is held to its 

monetary equiva ent he then acquits himself of any responsi-

bility he ever assumed towards the promisee. 

A second objection is that in any case it is wrong to 

suppose that there can be such an event as a separate loss by 

reliance. If, for example, a vendor fails to deliver books, 

after the vendee has obtained a bookcase in reliance, then one of 

t 0 things can happen: the vendee might either retain the bookcase 

18 
And as they further point out, the one necessary 

limitation, that recovery be restricted to the value of 
the contract to the plainti ff, is in practice seldom 
likely to be of real significance since it will rarely 
be possi Ie in cases like Nurse v. Barns to judge with 
any accuracy what the fate of the venture would have 
been had it not been interrupted by the breach of 
contract, OPe cit., p.79. 
19 

Damages (6th edit., 1874) p.36. 
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not mean, ho ver, that w cannot accept a fourth, and f"nal 

situation where, say our authors, with Oust the briefest of 

references, a se~arate reliance interest appears. Take th 

case of a farmer, they sa, ho inadvertently uys a sick y 

cow which then contaminates the res of the herd: his 0 s 

can pro~erly be called a reliance loss since it ~ould not 

have occurred 'if the plaintiff had not entered and relied on 

21 the ~ ntract'. 

B t this i a s ecies of reliance loss hie is very 

different from that represented in Nurae v. Barns . It is tru , 

of course, that in both cases the plain iff's reliance would 

al y have taken )lace, whether th re had been a breach or not: 

in the one case, the plaintiff would always have spent his £500; 

in the other, he would a ways he plac d his cow with the herd. 

12 

But the point of distinction is that, while the £500 would a weys 

have been spent, breach or not , the cows auld never have died 

(other things, of course, bein~ equal) if the contract had not 

been broken. 

T e sig ifican e of this distinction appears "f we make the 

point another aYe In cases uch a Nurse v. Barns, it auld be 

rong (unless we rre to incorporate the el loent of punishmen into 

contract damages) to ive the plaintiff t e full measur of both 

his re iance expen i u e and his exp ct~tion i terest. S"nce this 

21 

Op e ci ., .75. Stre t, too, refers to this as a reliance 
loss· Princ i~les of the La of Damage (1962) p.2 45. 
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is differ nt: an award of reliance and expectation interests 

in that case would ave been "double compensation fl • 

The conclusio must be, then~ that onl in sit ations such 

as those which assailed the h othetical farmer can it ev r be 

possible to isolate a reliance interest which m rits individual 

protection, and hich is not at the same time hostile to 

r tection of the e pectation interest. But the distinction 

14 

bet een this species of reliance interest and the ex~ectation 

interest is not a new one: indeed, it is one that has long been 

kno n as that existing between losses caused and gains prevented; 

in classical terms, bet een lucrum ce sans and damnum emergens. 

It is, furthermore, a distinction reflected not just in damages, 

but in damage awa ds, for as Fu ler and Perdue themselves would 

say, a syst m of la which heals the breach of an unrelied-on 

ronise could only ignore the oss from one relied on t the 

c st of a vicious inconsistency. 

Hence our discu s sion ereafter is broadly patterned on th"s 

di tinction. Fir~t, we shall consider ains prevented ~nd take 

t em in the t (J groups into ich they natura]l fal'. 1'0 b n 

i th, e ha 1 exawine recover of hat we m" e,ht cal .' ass of 

argain fl • 

This term will be full eluc"doted at the ap ropriate stage; 

suffice it for the moment to say that t 10 S of bar ainu encompasses 

c aims, not for the profits which Mioht have b en earned from 



contracts depen ent on or collateral to the c tract beino 

au d upon , but rather for the cbsh equiva ,ent of whatever 

it as the defendant bound himself to provine. Cha ter 2, 

in short, dec S lith claims for what night useful] be 

desc i ed as a 'monetaryt specific perfurmance. 

15 

Chapters 3 and 4 tClke up the problenls associated ith t 

recovery of resale )ro fit s and user profits ()rofits, tlat 10, 

ich derive from the se of a profi -earning macr ' ne). Here­

abouts, we shal pr ent a horoughgoing ana sis and re-

a praisal of he great case, Had ey v. Baxenda e. 

Th ~e opening chapters, ther~fore, deal with 381ns prevented. 

Loss ca sed) or tre iance losses" (losses, th8.t if;, such as 

result d from th hypothetice purchase of a sickly co,) are 

dealt ith 1n cha ter 6. Here e shal consider t 0 broad 

cate or1es of loss physical runage to erson or ro~erty, and 

the dama .-es and costs paid by a vendee to a sub-ven(lee in so e 

revious i ti ation. Here too ~e shall revert to a fornler the e 

an assess once more the impact and a plication, t is time in 

a some hat different field, of the d~cision in 

Baxendale. 

v. 

The intervenino chapver daIs ith expenoitur , a measure 

o damage hich sits astride any forma istinction betw en 

losses caused and gains prevented. J could not, for example, 

cat eorical y describe as be on ine to one roup rathe ~' an the 0 he 



the sums incurred by the vendee in obtaining whatever the 

vendor failed to deliver. Nor indeed could we make Any 

ina classification of expen iture such as was incurred 

in urse v. Barns . In consequence, we rine both th se 

heads of expense together and discuss them in chapter 5. 

If then the thesis appears to fall in orma ly into 

two parts , we shall add a t1ird consisting of chapter 7: 

erein we shall briefly discuss the extent to which fault 

attac line to either party can affect the possible measures 

of recovery. 
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ite 1ich he was promised under t e contract; he did not 

recover (inde d, the case did not invo vel a dependent or 

col a tera ~rofits hich he might have been anticipating, 

for exarp e, from a profitable resale of t e land in question. 

Parke B. meant to say, it is believ~d, 0 ly that the victim 

of a breach 0 contract is always entitled to have in his hand 

the monetary equivalent of the sub 'ect-matter of the broken 

contract: whether he is also entitled to he profits which 

that sUbject-na ter could , or ou d, have earned for him was an 

lssue which lay neither within the scope of his decision nor the 

ambit of his ictum . It is this proposed right of the plaintiff 

to recover the value of the bareain betwe n himsp . and the 

efendan , t o obtain what we might cal a nmonetary specific 

performance", that noVi requires elabora 10n. 

1. The Seller's Loss of Bar~ain. 

The Sale of Goods Act , 1893, states that. vhere a buyer 

rongfu ly declines 0 accept the con t ract goods, the prima 

faci measure of damages is the amount b wlich the contract 

price exceeds the market pric .3 In the case of t e private s 1 er, 

3 
Sec 50(3), T i , of cOllrse, is a reference 0 the Tn) ted 

Kin dam ct. Identical rovisions exist in the Australian Capita) 
Terri ory, Sale of GuOd6 OrdinAl ce, 1954, 5.53(3); tTew South .a es, 
ale of Goods Act , 1923, 6.52(3); South H.USlI a ta , ~ale of Goods 
~, 1895-1952, 6.49(3); r~ueen~ ] Rnd, Sale of Goods nct , 1896, 
6.51(3); Victo i , Goods Act , 1958, 8 .56(3); Tasmania , Sale of Good s 
Act , 1896, s.54(3); lebtprn Aust alia , ~ale 0 Goods Act , 1895, 
s.49(3); Ne Zealand , Sale of Goods 'ct , 1908, 6.51( 3) . 
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fOl t' ,e goods whic were I~Ot Jet n enufac tured, tlle .f:.lrofi t 

per UL J., was 8. 0 reco ed, because, ~Iio time in the words 

of Buckley L.J., t ~he defendant feil'd to )roduce any 

evidence to s ow tho t if the works hac been e.:l yed to 

execute t e orders under the contract the [ plaintiffs] v,ou d 

have been unable to execute other orde~s w ich the had 

received t •
6 

The second of our cases , Interoffice Telephones, Ltd v. 

Robert Freeman, Ltd,7 vindicate Re Vic fri.1 in the face of a 

conflict of authority that had come about through Sa ter T.~S 

dec ision l.n Bri tish Automatic Stamp Co. v. Tiaynes . This 

judge had oun d t at where he defendant repudiated a contract 

to hire certain machir ery he plaintiff co ld recover only t e 

rent which he wou have earned up to tLe time when he oue,ht 

reasonably to have re-let those goods: he thought it introducing 

.atters t too remote ' to areue that the leintiff could have 

9 
su~p ied both this new customer and the present defendant. He 

Vic 1il1 does not a_pear to have been cited, and the present 

ourt of A eal t declilinb to see an difference in these matters 

6 
[1 913J 1 Ch. 46 c - , 474. 

7 
[1957J 3 '\11 E ';{ • .1: • 479 (CiA). 

8 
[1921] 1 Tr B l\ •• 377. 

9 
bid . , a p 3P.1. 



b~twee a hiring and sa e of 'oods, rejected Pilcher J.ts 

reliance on Hayn~s'case and he d that the ~r sent defendant 

could ot b credited with a no~iona re-hirine vf the eoods. 

The reason, said Je kins L •• was that the 'su sti ,ut~d cus-

tomer auld 8in~1 be takine on hire the machine taken back 

from tie hire s ins ad of anot1 r machine w ich, as the 

vidence sho s, the Olners could have provided,.1 n.ccordinLl , 

tbe sum of r nt las allo ed in fu 1 less on the plai ltiff' ' 

installation and mainJenance costs. 

The fina words can be left to ~~urray C. J. in Ca neron v ~ 

Campbel e \,orth.i.npton, Ltd . 11 
In this case, the defendants 

h d 7ron~ful y refused to acce t de ivery of a chassis from the 

plain iffs, w a were motor-car d,a ers. The plaintiffs mana fd 

to sell the chassis elsewhere; and so the defendants (observing 

also that there w's ~o mark t for the oods) cla·m d tha damages 

hould be nominal anI T e Chie Justice rejecte t i plea: 

in t e case of an "ordinAry person", his argument ran, bo SilllP 

wiHhes to turn so l article of his to mone , 'n e.ct .~a_ dama e is 

suf ered from the fai ure 0 the pure as e r to carry out the 

contract' if tlJ.e ven 'or manates to find sOUt:' other urcha er. It 

is differ nt, owev~~, in he case of a manufacturer: i_ t ere 

~ ' e n no reach' v.o d have hed o sa es and two profitsu •
12 

10 
Supra n.7 at ... 1.482. See too .t'"b.rkE,r L. T. ibi ., at p.48,:-. 

11 
r197.0 ' ,.. '- :; J • 

1C: 

s· i<1 t 

• :::: • R. 402. 

p.40.. It made no if 
case concerned, not a 

.&..L "1·.£'J t' erence, \..!le \,. 11.~.4 us lce 
anufacturer, but a dealer. 
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The plaintiffs were, therefore, entitled to the rice pa able 

by t e defen 8. ts less their own cost of xrocurins the chassis; 

n other ~ords, tleir 1 ss of bargain~ 13 

qill v. Sho rell 

The rule in He Vic Mi 1 does of cotrse leave it open for 

a resale to e takel into accountl and two cases (the 0 y t~o 

ca es) vhere this position has been reached are Charter v. 

SuI ivan
14 

and Blyt swoed Motors v. Raeside . 15 In the first of 

theRe, the plaintiff so d in a matter of days a vehicle which 

the defendant had declin~to accept. The issue, said Jen in L.J., 

laying repeated stress or the point, wa resolved from the moment 

the plaintiff conceded he cou_d sell all the CRrs he could 

13 

16 
et: 

8im"ler cases are: omln10n ~otors Ltd v. Grieves [1936J 
N.Z.L.R. 7(6; t.;c ipse ;'otors Pty. Ltd v. rixon [1~40J 
V. L • 49; ~'hite Trucks at' Ltd v. jile;,.: ( 1949) 66 '",'. ('. s. .) 
10 ; Thompson v. Robi~sonGunmakers ,ltd [1955J Ch. 177; 
Tele.hone Rentals v. R.C.A. thot 'p' one, Ltd (Feb 5, 19 7) cited 
in t e Interoffice Case ; Sparshatt & Sons, Ltd v, Regan (1959) 
The Times, 18th Dec. 

4 

15 

16 

[1 ... 57J 2 ,,_B. 117 (CiA). 

[1966J S.L.T. (Sheri f Court Reports) 13. 

The oJrositp of saying, 0 served Se'lers L.J., that 
h could ' et a]l he cars he could sell'; supra n.14 at 

.134. 
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'if tha is rieht', he , . 
a~ I 1. inevitab_y fo1 ows na- e 

so the same Ufl tJer a fears Hnd made the same number of 

f'xed profits as he would hRve so d Ano made if the defendant 

ad duly carried out ~is bargain' .'7 T us the p ainti coul 

recov r non 'nal damages only as t ere was no difference in 

18 cont act and market rates. 

The court 'n B ythswood v. Raeside , ho evpr, did not have 

the benefit of any such admicsion and had to determine for 

itself whether in fact a resa le had really been lost. In this 

case the def nder had declined to tAke de ivery of a car when 

demand as at its peak. But instead of attemntin~ to make an 
,I; u 

immediate resale, tne ursuer retai ed he car and only di l,osed 

of it when public den and had tumble. The sheriff-sub titute 

thought that the q e stion cou d only be decide by examining the 

sel ' s tra e over a period of a yea; for au p y and dernan , 

he said, ar e aversued out over a fu year' trading, cars bei 

held in 'tack in in er to meet the brisker market of spring. Be 

concluded that: 'Laake et 

he rursuer have made one 

The sheriff verrule lim: 

enera y an over a per ' od' of time 

19 sale ess than they would have done ' . 

~ reed that the unit of accoun as 

correc , but argued thft hal the car been immediate v 00" (~ ~hen 

tle per on ho di in f ct buy it ~ould ave been su plied itl 

17 

18 

19 

Supra .14 at p 130 

B caus~ cars ere sold at fix~d retail pr~ces. 

Supra n.15 at p .1 • 
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another, that all subsequent purchasers olld hRve b e en 

su~ lied, and that in the result ' the pursuer ' s profit s over 

the who e period have not been ' ni~ished by the defender ' s 

default •• 20 

This con.lusion, however, seems hardly to fit the facts, 

for it is virtua ly exp icit in ~hat the sheriff says that the 

ursuer a lwa s had , or had available , Rt least as many cars as 

there ere pure has r ; and if this assumption is correct it can 

only fo low that the pursuer was de rived of a sale throu h the 

defende ' s breach. But more pertinently, Lor Dunedin had 

earli ·r argued in Hi ll v. Showel121 that this ~as the only 

d cision that could be reached in cases like Blythswood v. 

Raeside . He said it was entirely misconceiv d to suppose that a 

manufacturer (and bi8 logic ap lies equally to a dealer, as we 

shall see) could ever be reqlired to set-of his earnings from a 

third arty against the defendant's total debt . His co leagues 

had held 0 her ise , ruling that evidence COll d be given o f 

alternati ve earnings which a manufacturer was a leged to have 

22 obtained through tIe breach. But this, aid ord Dun~din, is 

20 
Supra n.15 at .1 6. 

21 

22 
(1918) 87 L.J.K . B. 1106 (H/L) 8 

Bailhache J. ad hel~ that an such evidence could not 
e glven, ut first the Court 0 \ ~ , eal, ane now a fflEjority 

of the H s~ 0 Lo ds, overruled hin. 



'"' -.,,-
r Tt 8 'l..t 

~ . 
(1 T • _ 0 " C rC C LV Q 

, 
.j ... 

f • 

!!~ 
,. 

"-
. c 1- V€ m c'e 

t o 1. , , .1 )- is I • o • . . .. ... 

~ , ., 
()!' 

, 
r> 

., 
r ~ . 1 '"- ( i ) r :-. L , 

f U.l'· ' 1 r , ,- e cont ! ',c CPc L ec1 i ~ 
, eu ,.. f , 

k en r" ,S I I, 
'-' 



?6 

b fore a ~ro er decision coull be reached on whether e had 

reall lost the sale hA claimed. Fer1laps ~ellers L.J. did 

once concede that the atter Just could not be traced out 

' ad infinitum', but he .vent on to sa) that it 'WQu] be 

decided on the probabilities of the case and having regard 0 

t h e nature , extent and circumstances of thp dea er's tradi t 
~ . ?G 

Even on t his restricted basis &ti I we might ask with Lord 

Dunedin: ' On what sort of nquiry are you goine to embark?,27 

For there still ap ears to e a need to evaluate ~riou vague 

and im recise factors - hat, for instance, are we to rna e of 

the ' circunstances ' of a ea er's trade?' - and in larticular 

to asse~s , even if over a shorter period , the vagaries of f ture 

trendR on suppl and demand. Had this case not be n resolved 

by the .)laintiff ' s timely concession that ' he could sell all the 

cars he cou d get', it is difficult to see just here the enquiry 

sanctioned by Sel rs L.J. WOll d have led. 

The second point to make is that there ~s, in Bly hswood v. 

Ra siee , infere tial sup ort for lord Dun din's view t at 

capacity is sufficient y e aatic to cope with tn amount of deman • 

This as brou~ht out by the s_e i f-substi ute en he saie that 

in consideri g he questicns of suLLly and eman he need not 

confine himself to cars of the con ra.t r nd: as e rig1t y 

27 
Charter v. Sullivan su2 a n. 14 at .135. 

Hill v. n. 21 at ).11 O. 
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re 'ale profit if the seller ' s defau t ob i~es im in tUrn 

to pa damages to ~ is su I-vendee . If , for example, th 

resale is xpres IJ made to e of t e very goods xurc18sed 

f rom the se er, it ' s plain that the seller ' s non-ce ivery 

W1 lead to an identical breach in due covrse by the 

b er . The counter pro osition, therefore , must b that if 

the resale is to be taken into account the seller r1IUSt be 

liflble f or all the den.ages arisin~ from it or eloe he must 

i nor e it a l to ether~ what he cannot do is select only those 

i ncidents of th resale which suit himself. In .:illia.flS v. 

Agius , 3) for exa pIe , where the reSR e price was e o~ the 

market price at the time of breach, the seller claimed to be 

liable for nothing beyon the oss of resale profit. But this 

1 5 0 oreet , said Tor Dun din , t e breach of contract between 

the buyer and sub- buyer and the dama es lil.ely to be paid; an d 

i the se er ca not e liable for ~4 hose damages 1 - he wen t on
t 

then the onl proper COll.rse mus. e to ignore the resale 

;r. altogether an a ard da.aaes instead for a normal oss of , -) 
a ga1n. -

A second argt ent was c so raised in ------ v. 1i.E> ius, 

ae i n 1)y Lord Dunedin. It could c.ve ') en, he d'licl, that the 

[ c 4J ,.. _r:')1C (Tl/I). " rl. e '-' . 

B cause in t . e circum ... ta_lce ..... it 8S ir pass' Ie 
adv~ ce lOW t~ey 'QuId be comLut d; ibid ., at ~.~?3 . 
ob'ection ou d 'old go ' in many caSES 
35 

SU +lra r'.33 at r -52; Ce a so 
[1 946J 1 C 145, 1':2 , ... er 'v rs' e 

~ " 'I • Ilel eJ. 

SR in 
II 

This 
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condi ti0ned up n the bUYr>),,' s procuring the goods front the 

seller, so that the b ~er is under no liabi it w en the 

sel r fai .s to de iver J there is 8~parent flUCl to comme d 

in McCor lick's belief that 'the buyer's datlle. es ...,hould be 

the dif erence between the oribinal con ract prlce and t e 

restile price, which lnost HccuTA.Lely re resents h' 6 actual 

10ss , .37 

Third then, and of much t e greatest 6i~nificance, we need to 

e pose 8S fallacious the very ide& that a buyer can ever lose 

l e ss, for al that Ie may ose more , than tie normal value of 

his bargain: for if the seller has bound himoelf to d ~i er 

ce tain oods t the buy r ho then, we ust as1-, c n th buyer 

ever b J enti tIed to less than ossef"sian a f hose 00 ds t an 1 0 

e denied th ir current market value? This is what .. e ~el ar 

hat the uyer has not received, 

nd t lis is hat illSt therefore, qui e apart from any additional 

resa e )ro it, mark t e very least amount of 1i 06S: to ar£.,ue 

ethe wi ,as iicCoranic has argued, is in ffact to adopt t e 

lainly nt nable stance of sa ing that in a SitU8t' n .uch as 

existed t e seller can be feed rom 

er ormance o f t e contract. 

Cddly enou~h, Ie firbt ca~e to ecide ~_ a au -contract 

could no cut do n on the normal essure 0 

37 
c+. c~t . i p.669. ~here ere, he pain e 

deci ions su~)orting this vie ,e.~.: 70 s v. 
20 "T 00 1 or,' 

u 1 e'. L ; J ye v. =cldysto e AIT.rrunition Cor+J. 
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v. Milburn , 3
8 

d'(' so on grounds that are not whol y convin ing. 

In this ca e a carrier protest d IJ.a o.i.nce the shipf>er had 

re 0 d the missinu 0 o~s at b 101 the arrived mark~t va ve th n 

th re ale price arked the fu extent of his 1~ability:39 

but the Court of Appeal dismisSAd this c aim) eXIla~rine 

( ithout an reference to the ac Jhat his - as ~ condi iona 

sale of specific goods) that since a resale above the market price 

could not have increased the measure of damages, then neith r could 

40 one below the market price he - decreased the measure of damage • 

39 
(1886) 18 ~.B.~~ 67 (CiA); reveroing (18eG) 17 v.B.D. 316. 

On its facts, Rodocalachi v. ~ilburn seems to be unique: 
there is 8Jparently no corresponding case in either Australia 
or He Z aland. 
40 

Sees ecia 1 supra n.38 at p.77, per Lord ~.sl r r~.R. 
and Ib i d. , at pp . 7'3-9, per IJindley I •. J. No ca seb were 
ci ed in t e juduneuts, and, a tlough Rodocanachi v. Filburn 
as the first of its type, there as sti 1 some ort of 

authority to which the C01 rt could us ful y hav referred. 
In R 1inbs • -organ (1865) 18 C .B . (N .S.) 776, for examJ.)le, 
the defendant lessee had failed to keep ~remiseA in good 
repai ,bu rleaded that as t e plaintiff had contract d ith 
nother to demolish the jro~erty at the end f the lease, then 

the plaintiff h·d uffered no _ass. B t that, said .rlp C.J., 
, as no llatter that I 51 auld have directed the iurv to ke 

... oJ 

into acco nt ' ; ibi ., ?t p.782. See too the simi ar cases of 
ovis v. Unde't' ood (1857) 2 H~ & r. 507; !·organ v. Hardy 

( 1886) 17 .. B. D. 770. \ ,t1' cas e , 8,) I 1 Y i E t h s t me l) r inc i p e , 
is Jo., ner v .'€'eks [1P91] 2 (~.B. 31. Now, o.vever, t le Lan lord 
and Te ant I ct , 1927, s.18( 1) ~ys do n th t no dama6e are 
recovprable for a Ire ch or cony nant to repai i vhos re~air 
wo Id not be carri d out b cause th nremises are to be 
demo is ed or stluctura y alter d. '" 
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But if by this we are to und rstand as the basis f 

Rodocanach ' v . Mi l urn a be ief that r esa es can ,ever be 

taken into acea nt, it follows that, while this mig t tave 

been a fair refl etion on th prevailino s ' tuation, it has 

1 P · 41 been subsequently 0 erta.ken by d cisions SUC}1 as ~Ta v. 1.0. 

If, ho ever, the Court of A} eal meant only to sa ttat 

res es must b iynored in the absence of contemplcti n ( and 

this is not a point they eve ention) then th decision is 

equally suspect by 'mplying that in the presence of contem-

ation the damages cou d be ~ss than the nor a measure . 

whichever wa we take it, the iven exp anation of Rodocan~c i 

v. Mi lburl is a dubious one. 

Nevertheless the decision ·t.e f is ri~1t, and the 

bro der rational , of Rodocanach' v. ·ilburn , hiel ;as ind 'c aLed 

f ';r t 1.' n I

T

,1.' . 1.· a .... 16 v. . 42 ." 1 ,J 'th t ~ u g1us t la ~a~er r e~ eu 1. ~ rea er 

cla1"i y 1n Brading • :'cNeil.
4

7. I n the ear ie1" case Lord r oulton 

stressed t hatl thatever t he buyer intended to do with th ~oodS t 

he as at all events ' entit ed to rec over t~ expense o£ puttin& 

him elf into t he posit ion of havin those goods , 'nd this hA can 

~o by going into t1 e Inarke t and purchasj ng them at the market 

price 44 
In t ~e second case the bL er )UrClaSe 

42 

3 

44 

[ 1928J Al .R . ep. 763. Se cha ter 4. 

Supra .33. 

[ ~46 J 1 Ch . 145. 

land and 

Supra n 33 at 
at pp.522-3 

.530-. uee 00 Lord Duned~n, ib'd., 



e uipllent 'Iich e then assigned to a tl ird part: 

of this, the sel er r~1 .d, his breach had invol e the 

bu er in no 10RS. But ~v rshed J., although he first doubted 

i~ ~odoeanachi v. /ilburn was an a together logical decision, 

ended b y applying it and bringing ut the pri~ciple on which 

it clear Ie: his d cision,he said, must be for the normal 

measure of damages for 'when the offer was made the defenda t 

co any contem la~ed iTing and int nded to give the p aintiff 

a benefit of monetary value sUbstantia ly equiva ent to the 

difference etween the value of the ro erty and its contract 

. 45 rlce • 

(b) But odoca~ac' i v. <iIb n deals i h onl one situation. 

As e said at the be innin , there are two wherei it has been 

argued that a buyer snould recover less t~an the nor .al measu_ 

o~ daLJa es . Th second of these is again concern d ih ~e ales 

and in ~articular ith this .roposition; that he~ever the b yer 

m na~ s to ear his resa e ro it in full, despite the breach of 

contract , then t e effect f t i' is to extinu~ish t,e initia 

r ae • 

Cv + r~ n. 43 ~t 1 53 . He as dlso impressed y tte fact 
tha~ thp lyer QuId have been emplov€~ tc m _afe the 
~r e is s Rnd .orks a siuned to t e y'l:rd ~Brt end ha herefore 
bee e~rived of a va ua~le contract of emp10 II nt, tho o~: 
,: do ot orhet tlav that ay of ~sti r 8t~ t ~aragp. is not 
°Fe_ in he preselt case; i id., a ~ 15:_ 



its ver nature such a ~roposit'on cannot &J to 

~-.l. er forn .:1_ c e, on to I is-)erformance. Indeec, as far as 

de ayed d liver is concerned, there is tr..e str ng su I'ortin 

46 authorit or Jertteilll v. Chicou,imi Pu p Co . In this cas 

the se lers ere la e i de iverinv ood- ul which had bee 

ure Ased at the rate of 25/- a ton, a d whic ,he bu ers 

intended to sel to variots rurc' asers 8~ the rete of 65/- a 

ton. I 'hen t e gods srou have arrive he market ra e was 

70/- 8 ton, but, at the date of actual recei t, it had falle 

to 42/6. rhe dela notwithstan ing (perhaps because it was 

small enouSh not to interfere ith the"r dplivery schedu es) 

t e buyers succes ~ul completed heir sub-sa es. Nonetheless 

the still sOlle,ht com ensation for the 27/6 drop in the market 

rate. T e Prjvy Coulcil rejecte t ds. T e market value of + Q v __ v 

oods, said Lord At ' nson , is on pr.slmed to e t eir true 

value 0 tie purchaser, and , if that presumption is re utted a 

resa e ejond the market rate, 'the oss he susteins ust e 

Jeasured by that pr"ce, unless e is, against a ' ustice, 0 e 

permi ted to make a profit b j e reac of contrac , be 

can pnsated for a ass e never u fered, and be put, as far as 

money can 0 it, no · in the same position ln :_ic he Wall dave 

een in if t e contr~ct had been .performed, ut n a nuch bett r 

46 
[191 ] A • • 301 (J C. ). 
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47 
o 1 ion'. T e bu er, concl ded t1e j dee , cOlld recover 

on y the difference between Le market price of the eoods 

hen they S ould have arrived, 701- a t n, and ,:e rice at 

vhic they were r~~old, 65/- a ton, for this, he sa"d, 

marke ~ 1 11 t" ,43 tle oss ac ua y sus a1ne • 

A.t active as it may seem, this opinion has subseq ent 

drawn su s ential criticism, not the east from vcr tton L.J, 

in Slater v . Hoy e & Smit .49 T e court, he said, had 

over ooked entire y t e fact that t e 'resale ' was not 8 

sale of specific aoods an that h~ blyers 'were under no 

ob i atio to deliver e goods of the ori~ina contract to the 

sub-huyer ' .50 
Lord Dune 1n, he continue , had b en entirel 

correct in what he s~id; for it dS absurd to suppose that a 

sale of imilar 00 s to a third part , just b caUEe they were 

simI .r Loods, could ever affect t 1e measure 0 f dalJ,a~.:/::> 

.. d h ." 1 S1 ar~S1n un er t_e pr1nc pa contract.; 

Ho ver, in the s1-1ecial context of H!ertheim v. C~ icoutimi 

l:"Ul f,) Co ., t is at tack ap ears as less t all convinc in '. T e 

ne ure of the brJach oes a] o. the oods to become specified, 

Sulra n.46 at p) 3~7-8. 

Ib id . , at p.307. as 
0 10 d in astor v. ner 

49 
[ 1920J ? ~. E. 1 1 (CIA • 
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objection w ic) 1'c orrnick and a numJer of American deci-ions 

ma.ue Va !; iI' urn: 57 there too'J it as sa: d, 

thp uyer ~rofits from the breacll since he co .ects more in 

damage s than e would h ve eEl! ned by lJ'ay 0 f resa e l)ro fi t 

ad t e contract been performed. 

The point i~ of coursp. that there can e no account of 

e~theim v. Chicoutimi rulp Co. w ich does not bring it into 

conflict with Rodocanachi v. 1ilburn . This is so because ther 

can be no re pvant difference betMeen delay and non-deliv • 

lhe basis of Rodocannchi v. Mi burn (as we explained it) was 

that th b er of oods is a i&JS entitled to have his contract 

p rformed, and it can hBr~l be said that his rieht to 

perf rmance defends on the typ of breach corrplaineJ of. The 

buyer in "ertheirn v. Chicoutimi I'u p Co . mig t we he.ve recovered 

h ' s fu 1 res8le ~ro fits, but that is an entirel inde~ ndent 

matter: wlat he id flat Bet was what he faid for, nan ely the 

deliver of Loods a a larticu 8r time; and as far as i. sugges 6 

that resa es can, i only ,L.artia . y, af ec. he b lyer ' s rie; it c 

fu perfor ace, er~he~ v~ Chtcortimi Pu p Co. 01 aht no 

to b 

57 

58 fol owed. 

This 'oe not me n· t'.ou o t'lat t . buye 
1 icoutimi Pulp Co. ShOll d have rec ive the 

pr"ces; ae sho Id instead have received so e 
depreciat'on for the period he ha be n kept 
sUJra p. -2 Paradoxic . t_is ou1d appear 
ert_ ;:, case he yer stil recei red lore 

damae,eoa 

l.n 

differ~ ce in market 
-110 ance as 
out of hi goo s: see 
to .1 at tho.. t in 

han he oueh .a 



4 

B t t is said , ' . n.ust be conceded tha.t, ~)C fd.r' as 

defective delivery can, for resent -urposes, be likened to 

de aye de l ive :_ere 18 S .... rong su ort or t' ertheim v. 

Chicoutimi Pu £ Co. to be fvund in Devlin, .'s 'udgment in 

• r ' t 59 '1n v. J.: ermanJ.. e. _oWoII ___ _ To be sure , "t h~d been ear_ier held 

in .;;lhter 60 
v . HO J e & Gmith that the sale and successful 

resale of defecv i ve goods cou l d not be ut U1 in the reduct'rn J; 

of the n rma l me~6ure of damages , ut this Y.'os hecause of three 

distinguishing facto r s : the resale did not ap ecr to be 0 tl~ 

s ecific oods sold under the origina contract, since ttis 

cone rned unbleached cloth were t e resale _ea t ith bleac 61 
ed; 

the bu er cp eared to rest under a liabi ity to aT damaO'es to 
" 0 

t e bu yer from im;62 and final t e resale h~d not, appare tl:, 

been contem lated 6~ the origi nal se ler. ~ I, low vert 

( Dev in J • . as et r t o argue) a rebale is wit.' 'n the contemplc3tio 

o t e partips , t'lcn " the dam8.ges must be assessed y e erpncp to 

it, hether the plaint" f likes it or not [8 dJ if it 18 the 

59 
[ 1951 J 1 '.B . 422. 

6 
n.49. 

Bee eb eci811 n k T T ' b'd t Do €I S .l..'. v . 1 1 ., a p.1.) 
62 

T_ e j dfJ1ents' ea to believe that the bl r had avoid_d 
Ii i it a tobrther , ut it is clerr . at th~ tlird ~art 
c aimin u a ains he b er a thou~h n de~init Iroc~e JnL ad 
been couunence ; see 'cl'ut,on IJ.T~ 'bid., at .1.:. 1..;. 
63 

.. )id., at p.17. 



p Rt irft s i bi it to tle u t "mate user lat is 

contem) ated as the Measure of damages and [the goods are ] 

used wit' out il jurious resul~s s 

arise , the p aintif ¥ CGU d not C aim the difference in market 

t 1 d " 'O., 64 u va lue, anc1 Fay that the s'lb-sa e mu s )e 1 sregar eu _ [1 e 

e , therefore, t a t ~her e t'e e.L"eJ.ldants had so d defec ive 

roofinu a hesive knowing that it QuId be r sold , and tlis 

ad esive had been use as to part wi hout any in "urious effect. 

ten, 8S to that 65 art , Ht e plain ti ff CfH.L claim nothing _ 

This cannot be s upported for Jr~cisel ~h se reasons t at 

.lert' eim v hicoutimi Pulp Co . canno 

ev n adde t' at in the case of de ective d ivery, th re is 

esc use to reduce t e damae s 51 ce he se er ' s breach i 

more su tantia than the often merel techuicB_ breach b d 1HY_ 

Fur ermore, if ev e~ an ar ument could be made out for reducine 

the darua£ s be ow t e no mal ass of bargain "t is diff'cult to 

42 

a precia le tee eV8nce of conternp .a lone f.. s " i iaton has BE id: 

f is [he uyer s ] a!nages ar res rlC e to the ~ma: er ~um , 

it i s becaus e hat giv him f 1 com ensRtion for' at he 1 as 

p.436. 

bu 
p 437. The judgm nt as Artia y overruled, 

Broun s ere event; ~ee [17:1J 2 :r • • 314 (e/'). 



6u f fer~d from the breach, an 

seller ' s kno 
66 

edge • 

:.ls does not depend on the 

~ti 1 , the contem) Etion formula is not ~_tire 
v wit 101 t 

a ro e to pIa in this area of )ains prevented. As rna be 

recalled , "t as by stressi g tha a seller contem lated giving 

a 8.rt· c lar -'- .rfort anee that Ev rshed • one made it clec1r 

tha t the equivalent of that perform~nce as the least to wI ich 

6n 

h~ luyer was er itled. ( But t ~S, as we stal 8e, is not to 

em 0 that forrr:ula in qui te the \,Iay the Court of Exchequer 

intenced : hence he 1rincip es iscussed in t is ch8~ter have 

not be n those of Ha~ley v . Baxendale but ttose in. ead of 

Rabon o~ v . Harman . 

There was , a we sa', no attem~t ever to say that a eller 

con d demand 1 s tha _ a ' monetary sxecific performance'. The 

roblem jnstead as the essential y rbctica one 0 assessing 

just hat i t as h co lId be said to av ost. ~or as t ere 

any direct at ac on t bu er ' s riett of p rfornH:u1ce, rath r i 

was subv rted by a misguided no ion of what constituted the buyerts 

rea or actual loss . The rea ba~is of ~odocanachi 

as we saw from v. Chicoutimi Fulp Co. and Biggin v. 

Per manite , was at a a s fu y appreciated, and even sue a 

distin ui ed comme cial 1a yer as 3crutton L.J. cou d 

once rofess h'm~ I f lnable to eco c~~ v. 

66 
." i 11 i s ton 0 n ~ a e ( "=\ e vis e d 

fact declined to y definitel 
a neas r. 0 reco T ry e~ow the 
67 

Supra 7r:::: p. - -) • 

ed'; , 1948) r -317. "'i listo in 
'he her i au d be rig It to fern' . 

nor.a_ rate 
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Denman C. J., 'in al the law of the world I believe this is 

a new r Oint , .18 mhe p aintiff, he conceded, cou c recover 

for the lower value of the horsp but he cou d not reco er 

f 
. 19 his loss 0 pro ~t. Nor was a different decisio reached 

on appea , altlough this time the claim was for the monies 

alleg dl spent on improving the horse. Said Co eridLe J.: 

5 

' The aintiff is seeking to recover or a ood b~rgaiL ost 

which, it is admitted, cannot be done' .. ?O 

The significance of this case is clear. It shows that 

well before 1854 no rarty could ever recover for the loss of 

his collateral Jrof "ts. This in turn ed to Lord Cottenham, 

" th S tt ' h f D 1 H" 21 f.'f . ~n I e co ~s case 0 un op v. ~gg~ns, o · . erIng some 

t r enchant cr i ticisms offue situation then ob aining in ~ngland. 

He asked: ' What do s a arty come to court for?' He answered: 

' To obtain compensation for the other party not having 

performed his contract ,. 22 Cbvious y resale profits must be 

recovered for: t TO other rule is reconciliab e with 

justic nor wi h the duty hich the 'ury ~s to perform 

18 
S pra n.17 at _744. 

19 
D nman C.J. refer ed to COY v~ alker th n lending befor . -the cc rt , here again the plaintiff had resold har·e vh ich 

u ne d ou t unsound His 0 d hip lad direcLed the ju y t at they 
c ou dado t the r sRle price a evidence of the v&l e oP a sound 
orse . The iss e of a Lsdirection as u timate y com~~o~ised. 

20 
( 1 37) 6 

21 
A. & E. 519, 524. 

( 848) 8 TT L C n. • 381. 
22 

Ib id ~ , at .402 



that of decidinb the amount of da;lac€ wh O 1 th "tart has 

suffere b the breach of contract'. 3 To adovt the 

~nglis principle, he continue , tho t ~ama~e6 ar~ only 

the excess in (. arket rotes at thij time of breach, would 

dest ro thet ru a , and lay down an)ther, which according 

to I{J 0 ' nion , is 1 ss calculated to do justice to a1 

t
. , ?4 par l.es • Wes invton simp y re erB to Lord Cottenham ' s 

stric .ures wi thou. detGti in~ them, and in the context of his 

arglment creat s the inlpress ' on that the were directed 

8.8 ·ntte r~nelish law. 25 AS e .a e seen, t' is 

was ver ar from the caRe . 

There is, ow ver, anot er class of Jrofito, i.e. , trade, 

b . f' t h " h ' 4 • ht' UBlne.s or uS.r ~ro 1 5, aar er t as ~as_lng~on rlC Ly 

s .. 0 a d, 

l.ne. 

n~lish aw had never b en s10 to adopt ~he S.ott·s 

In '. ard v. 8m i h , 26 for instanc e 1 the de fendan t re fused 

to de iver l~ a house to be used for trade pur_oses ~n ' cS 

h ld to t e Jlainti f ' s 

23 

?4 
Ibi ., at .404 T e 

en i led to the pro ·~ s e 
o ~ ~i -iron . The damae s 
fPAt ~e f he case . hic 
of offer and cce tanc e. 
25 

26 
Oft_ cit. , p 104. 

(1822) 11 P 'ce 19. 

s of rofi s. "'aslineton elso .:;ite 

pur""ue th~re.4'o. W8, (> 1 
ould lave ea·a the 

as~ect ;8 n t in fae the ma in 
v,s concerned primar 'l y ith latter~ 
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30 uc ative, contr~c • v Towers if ~ d in that the 

p ainti f was awarded the oss on a specific con ract, )ut 

eve then t e can ract yaR only on hic"l a. made . n the 

orlinary course of t e plaintiff ' s tra~e. AD Lor 

E enboroug C.J. and Lord Abinger C.B. had sajd ear ier , 

t',ere is naturally much ifficulty in estima ino trading 

30 
T e defendant had ob" cted to the c aim 0 t e ground 

tlat the cleim asked for sJecial amages , where the 
dec aration sought on general. Graham B. , ho ever, 
ans er d th t css 0 f customers and gener.. da.mages Hmay 
have be n given in evidence und.<:r tbis declaratio' for 
i c ar es gpn ral los, ithout 6~ ec5fying any par icular 
ind ivi ua hose cuptom h~s been lost"; supra n.~6 at pp.26-7. 
See too ichards C.B. at p 25. 

1cGregor a pointed out t at · ard v. Smith is noteworthy 
or al 0 ing the recovery 0 conRequential oss 0 a 

c a "m for genera damage. But he pro f ers the expla at ion that. 
"Even if An item of daroR'e is special for the purpose of 
i8 ilit cause not representin~ a nor 81 loss , [ wlich here 
oule be the ffi8rket ~ ic e of the boods less the con ract price] 

it may yet be general damar e for the purpose of leading, 
because the t st of une p ctedness is no t a the time 0 th 
ma'ring or breaking of t e contract but at the later time o f 

ea ingt, Ope cit., para 971 . At any rate, w' at ever might lave 
been recovered ad a sp cial loss elaine need n d tain 
us 1 re· it ne d on be noted that t e B ·ard ~ for loss 
of gere a busine s pro it, a ' rOt that oint of view · ard • 
3mit 0 fe rs no sup;ort ~or Washineton. 



54 

profits;31 and one obvious ay to overcome this difficu t 

is to ta e 1n evidenc hatev r orlJlal trClde contracts 

ound. The jur , said ;..) 'erson B. in 1. l a ters v. 

'~ re not bound to adopt any specific contract that 

rna have been made; but if reasonable evidence is eiven 

that the amount of profit would have been made as claimed 

the dame es may be a sessed accordingly' .32 

But Washington of course was not so uch concerned abou 

t e amo~nt of profit , rather he was objecting to the fact 

31 
See Bridee v. ~ in SUDra n.2~ at p.506 , per Lord 

E ~lborOUBh C.J., and Gtartup v. Cortazzi (1835) 2 C.M. & R. 
165, 16Q, per Lord A inger G.B . S~ · d the "udue in this second 
ca~e: 'T am not aware of any ru e for estimating dame s for 
sp culative profits, besides takinB the interest on thp mOhey 
adv~nced. In this case the laintiff had bouSht and paid for 
certain oods lhich he agreed to pick up in 0 e sa, bu which 
th defendant suhseql.lently faile' 0 rle iver. The p ai ltif 
cIni ed for loss of pOGbible profits but the jlr , ~roper y 
it was held, fOllnd as stfficient a Sl aid into court 
rerresentin u the va ue llich the ~oods would have h8d on due 
arriva in Enu and J us a sum of interest on the re-pajd 
purchase price. In Bridge v l.ain the jury gave danaues of 
;::'350, e;a"nst a llurchase-price (not .j; .re-l-aid) of .0904. 
32 

( 1853) ? 2 L. J. ~':x • 186, 87-8 • The rep r tin (1853) 
8 ·.;x. 401 ('Iashin _on c' tin ..... from the La Journal reI-crt) 
reddb thus: 'The existence 0 a contrac S vidence 0 ~he 

ro qble 'mo -nt of 10 S sustained. eu Qse the p ~intif p 

had sa if: " s hou hav made such and sue 1 a co n tr; c t i 
the d,feadants lad ~ rformed t eirs', a nd the jury believea 
that he p aintiffs wo u ld a ve don- 80, tl ut wo u'd s ur e 
bee evidence of .1 P a.noun of oss oc "asioned. tJ t"he def n a t s ' 
breach contr ct, t i , at 1 .4~7. Tle observ ~"on as nade 
arLuendo , t'lere beinu not'in& in the ju 'gment be Jnd a s t a te ent 
0-4=' t e decisjo 
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60 

in time and c::o los. is year I \ reve .u.e 1 the de fall" tt3r s ... o t d 

not be hound to make ood this co _lat:ra dama e; if, howevEr, 

th __ orse.· d b en sp. c i fic(1 1 y so d to enable the canon to 

reach his benefice il til e tlen recover could be hed, or 

in t a ~ ter ccse the da age would be such 8S the parties 

contemp a.ted. Similarl , he said) a landJord 1 rrenof ly 

evic tine a tenant, is not b( uno to Ina e eood the loss 0 f t e 

ood i 1 of a trade vh ich th tenant Ida have rEI isea in the 

ho se, nIess , as in the ast case, the ouse had been 

expre s y at as a shop in which to carr on that busin_ss; for 

hele a ain, the loss wo Id have been such as as contemplated 

1 

muc 1 

t " 4~ a 1 par leSe ... (In -" assinE, it S'10U d be not d just 1 ow 

S .l. ort Pothi .... r' areuments and i1 u trF-ltion:::; offer t 

hose cases 
'" ich ere decided pri r to Had ey v. Baxendale). 

Fina11 as e as the inf uence 0 these " urif) ." , -
Dashinet n found tl€ Court of ~xchequer ' 6 decision to e one 

44 

a the 'striking evidences' of the respect i1 which Pothi~r's 

ork as e d
45 - there was the further ere&t influence of the 

Code Tapoleon: con.aine therein, said Parke 

Baxen a e , is the ' sens"ble ru I tha. damaue for b eacr of u 

Traite ' s des Obligatio s (1781 Partie 1, Cap. 2, rt 3, 
sects 159-62. 
44 

or instance, tha.., Po t. lier ~ould t f' .. aId v 
as being correct J decided. 

Or_ cit., p .1 03. 
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uite rie t to sUB st at th~ plain.iffs might hay 

ossessed anoth~r shaft, or that t~e mi 1 miBh have been 

s 0 ped for rea ons uite unre ated to ,he a sence of a 

shaft,53 but it as just as ikely ('ndeed, mor~ so) tha 

the mil ' s pro uc ion S'tOU C be ha ted t rough the absenc 

of a spare. For who is to sa that every mil -0 ner has 

another shaft avai able? Not Crompton J. t ot erwise he wou d 

not have iven the profits at first jnstance- no Lord Reid, 

since he ater argued that the loss of profits in Hadley v. 

ale was at east 'a serious possjbilit ' or a'real --~~~~ 

dan er ' .54 
But more impor~ant_-, not even A derson B. 

since he ef ectively conceded the point arguendo: 'SU) ose the 

rfect s aft had been de ayed', he said, ' in t at case th 

defendant may have been i~ble ' .55 But ho can he ar ue thi. way 

and e ive the decision he did: If t e abe nce of a sha t is 

once a ' special circumstance' it must alwa s be .so, whether the 

oririzal is bein sent to t e m nuf&cturer 0 whether its co~y 

is ei ~ returned. o That A derson B. ailed to ap reciate this 

53 

54 
Supran.1 at pp.355-6. 

55 
The Heron II [1967J 3 A 1 E~R. 686, 695. 

(1854) 7 J.R. 302, 303. T e 'ud e t on to ~ay tha the 
o s in Ha~ ey v axendRle as ' an indirect consequence'. ~u 

from a causa ojnt of vie evpr loss of an expectanc nus ' e 
direct ass: ord ei was thus ri t to con radi~t A1derso 

'hen e aid in The Her n I that Hadl y~s oss of pro~it wa 
' e early ' a direc he br ac. s vra n.54 a p.691~ 



amounts to an open recognition that the loss in Hadley v. 

Baxendale could be described as arising naturally and in 

the usual course of things. 

However, this had not been the first time that an 

66 

English Court had looked to the contemplat~on formula as a 

way of restricting recovery even for a 'natural' loss. In 

Black v. Baxendale56 carriers were given goods which should 

have arrived in time for the Saturday market, altr.ough they 

had no notice that the goods had been sent for that purpose. 

The goods arrived late and the plaintiff's clerk was sent to 

care for them and to remove them to another market for sale. 

The jury was directed that the ex}e r se of removing the goods 

and the clerk's expenses and wages were compensable if they 

thought fit. This, said the Court of Exchequer,57 was no 

misdirection. But, said Pollock C.B.· 'If the carriers had 

had distinct notice that the goods would be required to be 

delivered at a particular time, perhaps they would have been 

liable for those expenses, for which, witnout such notice they 

would not otherwise be liable , • 58 This dictum, as well as being 

56 

57 

58 

(1853) 8 Ex. 410. 

Consisting of Pollock C.B. Parke and Alderson BB. 

Su ra n.56 at p.412. 



the first to contain an express recognition of a contemplation 

formula, raises two points of interest. First, it plainly 

assumes that those ex~enses resulting from the goods being 

destined for the Saturday mark~t, namely the expenses in and 

about the ~emoval of the goods to another market, were t ,_o 

remote: but if this is right it then becomes difficult to 

see how the trial direction was sustained. 59 Second, and of 

more immediate importance, the dictum assumes, equally plainly, 

that the expenses somehow rank as 'special' and that recovery 

can only be had, as the modern law would put it, under the 

second rule in Hadley v. Baxendale . But herein lies just the 

difficulty experienced with the later case, for the sending of 

goods to a particular market seems nothing more than an ordinary 

and natural user of a contract of carriage, and one that any 

reasonable carrier should expect. It should follow then that 

any expenses arising from a frustration of that object are, in 

Parke B 's words, 

59 

60 'reasonable consequences' of the breach, 

Unless of course it is ~isreported Perhaps there is some 
indication of this in the fact that the discussion in the 
Court of ~xchequer referred only to the costs involved in 
sending a man to look after the goods, and makes no reference to 
the expenses of relJoval to another market; see counsel (the 
future artin B.) and arke B , supra n.56 at p.411. This may 
im~ly that it 'vas only the first class of exyense h ich had in 
fact been alloqed. (The right recover such expense is discussed 
in chapter 5). 
60 

Ibid., at p.411. This being a referenc8 to the costs of 
sending a man to look after the goods . 



and are likf ~6 amaG~s which can be ea-ily cIa. sified 

(more easily erhaps than the css of profi in Hadley v. 

Baxendale ) as ar ·. ~in 1a turall alld tn the ordinal' course 

6 of thing • 

II hat in fac t e see at work in Back v. Bel endale i;tnd 

ater, 1n Had.ey v. Baxenda e, is an anxiet for carriers 

hich has profou dly influe ced the course of contract daffi8 es. 

For the oint can be ta en that the re~ard accruing to a 

carrier under lis contract o~ carrirge is orten likely to b ar 

no "relationsl.ip" to the burden ~ousht to be imljOsed on im. 

This wou d es eciall be so hhere he failed to deliver, 

or W~S ate in deliver'n , goods ~hjch the consign e intended 

to us for the purI)Ose:=; of earnin l1rofi ts, suc} a, plant for 

a f~ctory. Th e8rri~r, n ike the seller, JS paid for the 

00 s on y, ~nd ot for ,heir ilherent v lue or 

like Jrofit( ility. The se ler, is paid foe the va"UA or 

rofitabi ity of the goods. ~hould ~e f':l to d ~vpr, 

"; uld find Lha ~ a fl re18 ti vi ty'l did 0 tain he ~eel hiE' re ara 

(tl sa e IJrice) nO. the da,ates claimel from 'lim (the los 0 

profit bflsed on tle res' p.J;.rice. If, too, we l"10te that t e 

rew,- rlls to ')e lade b ., the carrier and se:" er dO ffer, ev t1 wher 

the self-s8m ~oods are c ncerned, and "'h r p trerefore the .. yrofit-

61 
The ain t if: s in Black v. Br.iX~ da e di d i1 fae t ., oae 

TofOts ~s well as incur ex ens , Jut mcde no claim for the 
fn lAr. Was i becauEe the rea leed that their chances 0 
success .'er SInol? 



which might be lost, and so charged against the defaulter, 

remain the same, it becomes readily a~parent just why the 

carrier might be looked upon as meriting a degree of curial 

1 " "t d 62 so lCl u e. Suppose, said Martin B. during the argument 1n 

H~dley v. Baxendale , that a carrier fails to deliver a 

delicate piece of machinery whereby the whole of an extensive 

mill is thrown out of work: 'if the carrier is to be liable 

for the loss in that case, he might incur damages to the extent 

of ~10,000 f. 63 Hadley v. Baxendale perhaps was not such an 

extreme example as this, but there is still 'imbalance' enough 

about a reward of £2.4.0. and a liability of £50. 

The Court of Exchequer, however, instead of setting out 

expressly to correct an imbalance, achieved this end by denying 

that an fordinary ' loss was an ordinary loss, and by creating an 

entirely artificial set of special circumstances which had to 

be brought to the defendant's attention at the time the bargain 

It could be objected, of course, that carriers, being 
businessmen acquainted with the commercial world should supply 
their own safeguards and so exclude or limit their liability 
when a contract is entered into. But exclusion or exemption 
clauses are essentially a modern phenomenon; and while such an 
objection might well bear weight against today's carrier (it 
is proposed to discuss modern attitudes t _ the carrier in 
chapter 4), it is much less tenable against the carrier of 1854. 
Hadley v. Baxendale , in fact, could be looked u on as the 
judiciary supplying a limiting clause where the carrier had 
supplied none. 
63 

Supra n.1 at p.347. 



was struck. Thus, the real effect of the judgment was to 

argue covertly what was later argued expressly, namely, 

that mere knowledge on the part of the carrier is not 

enough; that it must instead be knowledge which is revealed 

to him as the basis of the contract, and under such 

circumstances that there arises the equivalent of an express 

agreement to pay for whatever profits might be lost. But the 

Court of Exchequer, by preferring to state the law in a neat, 

codified form after the manner of the Code Napoleon, and by 

leaving it to later court s to develop this form of protection 

70 

for the carrier, paradoxically laid the ground for a considerable 

amount of confusion and apparent inconsistency in contract 

damases. Accordingly, there will be seen to be much more 

insight than is often realised in 'Vilde B.'s celebrated dictum, 

'that alt~ough an excellent atte lpt was made in Hadley v. 

Baxendale to lay down a rule on the subject, it ~ill be found 

that the rule is not capable of meeting all cases; and when the 

matter comes to be further considered, it will probably tu~n out 

that there is no such thing as a rule, as to the legal measure 

of damages, applicable to all situationst.64 

Conclusion 

ashington summed up his view of the ' old law ' by saying 

Gee v. Lanes & Yorks Rly (1860) 6 H. & N. 211, 221. 



that ' damnum' was apparently the equivalent of 'iniuria', 

and t at the one ' criterion ' of contractual liability would 

seem to be nothing more than mere physical causation. 65 

Such a view was wrong: a clear restraint did exist before 

1854, as was evidenced by Clare v. Maynard , and it seems 

quite beyond argument that by its doctrine of contemplation 

Hadley v. Baxendale ratified each and everyone of its 

pr edec essors, with the barely possible exce~tion of Black v. 

Baxendale . But not only did Hadley v. Baxendale ratify these 

cases , it went even further and said that henceforth recovery 

could be had in Clare v. Maynard if the 'special circumstance' 

of resale were communicated to the seller when the contract was 

made. Indeed , it is most significant that the judgment in 

Hadlex v. Baxendale should be prefaced by a quotation from 

Alder v. Keighley66 hich reads: 'the amount which would have 

been received if the contract had been kept, is the measure of 

damages if the contract is broken,.67 

65 
op cit., p.102. 

66 
(1846) 15 M. & v. 117. 

67 
Ibid., at p.120, per Pollock C . B., cited in Hadley v. 

Baxendale, supra n 1 at p.344, per \lderson B. Palles C.B. 
later said' 'in the vell-kno n case of Hadley v. Baxendale it 
~as attempted to lay down a rule for the application of this 
principle ' ; Hamilton v. Magill (1883) 12 L.rt. :r. 186, 202. See 
also Banco de ~ortugal v. 11aterlo [1932J A.C. 452, 474-5, per 
Viscount Sankey. It should be re11embered that Po lock C.B.'s 
(continued on p 7~, 
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However , there was nothing in cases such as Clare 

v. Maynard to deny the plaintiff recovery in Hadley v. 

Baxendale and to that extent there was always the 

possibility, even if it were never actually realised, of 

an ' excessive ' charge being taken against the carrier 

under the old law. But with the decision in Hadley v. 

Baxendale , and its distinctive and tendentious conception 

of what constituted 'special circumstances', provision vas 

made for restraining and checking that potential excess. 

Now the answer to the original problem is clear. Hadley 

v. Baxendale in effect drew a tacit line between carrier and 

seller , and in so doing it both restricted and extended the 

possible sphere of contractual liability. 

(footnote continued from p. ~1, 

d ictum , and a similar one by Parke B. in obinson v. Harman 
(1848) 1 ~x. 850, 855, do not support Vashin~tonfs theory of 
excess , since these dicta meant to say nothing mo=e than 
that the plaintiff is always entitled to receive his simple 
loss of bargain (see chapter 2); it was rather Alderson B. 
who expanded the meaning 0: these dicta to embrace the 
recoupment of profits. 



Chapter 4 

THE RECOVERY OF PROFITS SINCE 1854 

The courts have often eondemmed as an 'ultra-

analysis' that view of Hadley v. Baxendale which regards 

1 it as laying down two rules for the collection of damages. 

Profits, it is agreed, might arise either in the ordinary 

course of events or else only as the result of some special 

circumstance or situation. · But in either case, it is said, 

the criterion of responsibility is the same, namely the 

'reasonable prevision' of the parties. 2 

Up to a point the courts are right to argue for a 

unitary approach to Hadley v. Baxendale, if only because this 

would seem to be fostered and encouraged by the case itself: 

if the defendant did not contemplate a special loss, said 

Alderson B., then he contemplated only what would arise in 

1 
The phrase is Lord Shaw's in Hall v. Pim [1928] All E.R. 

Rep. 763, 769. See too Herring v. Tomlin (1854) 23 L.T. 
(O.S . ) 92 , per ErIe C.J.; Smith v. Green (1875) 1 C.F.D . 92, 
95, per Brett J.; Hobbs v. L. & S.W. HI: Co. (1875) L.R. 10 
Q. B. 111, 117, per Cockburn C.J.; Grebert-Borgnis v. Nugent 
(1885) 15 .B.D. 85, 92, per Bowen L.J.; Victoria Laundry Ltd 
v. Newman Industries Ltd [1949] 1 All E.R. 997, 1002, per 
Asquith L.J.; and generally in The Heron II [1967) 3 All E.R. 
686 (H/L) . -
2 

Biggin v. Permanite [1951] 1 K.B. 422, 436, per Devlin J. 
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t e U'l a' course 0 t to adopt a completely 

inu1e vie wau c1 )~ an Jytically unwise, for it obscures 

t e proer ss n d pve 0 rrent of the contem)lat"on for~u at 

Rod , most im~ortant 0 81, i fai s to brine out he v-ry 

c. ear istinction that emerges hetweAn carriers and se ers. 

Reeov y of Profi,$ y 

T e line 0 cases ~ pre8ented hy "aterR v. was 

o course natur a l y re-a f irmpd by the decision in Hqn1ey v. 

Ba enda1e. Just as P~rkJ B. had eferred in tester case 

to the earlier, and aid that P uilder of ~ mi know 

f u 1 eo 1 hat d 1a 1. produce a oss of 
4 

usiness, 80 

Cockburn C.J. pointed out that v ~n a profit-earninc chatte 

is sold ' t ere 1S on t h . n which, lust a ways be in e 

kno edee 0 b th ar t i s , w ich s, at the thing is bou£h 

or he pu po 0 being in some WRy or ot r profitably 

a ppli , 5 Cory v T I ronwo ks Co. i us rR. t(")d the pOl n ~ • 

ne • l.n his case h p13 "ntiff purcha. d a 1 ; ting • 

3 
341, 355. 

4 
( 1854 ) ? 3 L. J, 1~ X • 1 79 , P 1 • See c c. p t P. .. :;, P:- :; 

c:; -
Sp t 
2 r.B. 99. 
A~h" 

0 .... 

L r, "7 . ~) 

, S i( 



boom derrick not for its normal use as a coal store, but 

for the much more profitable purpose of transhipping coals 

direct from colliers into barges. The plaintiff had not 

informed the defendant of this special use and so claimed 

only those damages he would have earned employing the 

derrick as a coal store: this the defendant resisted, 

arguing that since he contemplated one use and the plaintiff 

another, their minds were not ad idem, and so no damages 

could be given. But the court rejected this argument; in 

their view the damages sought were no more than were 

'contemplated' as 'naturally resulting' from the breach of 

6 contract. 

6 
Supra n.5 at p.191, per Mellor J. See too Coffey v. 

Dickson [1960] N.Z.L.R. 1135 where loss of revenue was 
allowed on the sale of a defective juke-box: such an item, 
it was said,was obviously a "revenue-producing asset". 
Similarly, an innkeeper once recovered the profits lost to 
his business through the purchase of a defective billiard 
table; Doyle v. Jacobs (1872) 11 S.C.R. (N.S. W.) 77. Other 
cases recognising the right to user or general trade profits 
are: Fletcher v. Tayleur (1855) 17 C.B. 21; Wilson v. General 
Ironscrew Colliery Co. (1878) 47 L.J. Q.B. 239; Steam Herring 
Fleet v. Richards (1901) 17 T.L.R. 731. Victoria Laundry v. 
Newman [1949) 1 All E.R. 997 (CiA). In Watson v. Gray (1900) 
16 T.L.R. 308, Kennedy J. , who presided in Steam Herring Fleet 
v. Richards, disallowed a claim for profits arising from the 
delayed delivery of plates required for building barges. This, 
he said, ould necessitate intricate inquiries into the 
plaintiff's business, to discover, for instance, whether he 
would have taken on contracts at that period; ibid., at p.308. 
This would indicate that the ratio of his decision was the 
absence of any clear proof that such damage was sustained. If 
(footnote continued p.7~~ 



However, such user profits do not concern us here 

since, being in effect absorbed into the first rule in 

Hadley v. Baxendale, their recovery is nothing new: 

indeed, the important developments have rather arisen 

outside this rule and especially in connection with a 

not infrequent liability for loss of resale profits. 

Resale Profits - A Question of Probability 

This liability, Mayne once explained, derives from the 

fact that in many cases - and he instanced the sale of 

goods in quantities larger than a buyer would ordinarily 

require for his o~n purposes - the seller would, without 

any express communication, contemplate the buyer's loss of 

profits 'as the probable result of his breach'.? But 

(footnote continued from p. ~5 , 

76 

he meant more than this (and no cases allowing this type of 
profit had been brought before him) his view had obviously 
altered by the date of the later decision. Less obvious cases 
recognising the right to business profits are: Marcus v. Myers 
(1895) 11 T.L.R. 327 (loss through wrongful failure to continue 
plaintiff's advertisement); Fechter v. Mont,omery (1863) 
33 Beav. 22; Bunning v. Lyric Theatre (1894 71 L.T. 396; 
Marbe v. Edwards [1928J 1 K.B. 269; Clayton v. Waller & Oliver 
[1930J A.C. 209 (H/L); \ ithers v. G.T.C. Ltd [1933] 2 K.B. 
536; ~iller v. Cecil Film Ltd (1937) 53 T.L.R. 544; Tolnay v. 
Criterion Film Productions Ltd [1936J 2 All E.R. 1625; 
Fielding v. Moiseiwitch (1946) 174 L.T. 265; (all dealing with 
damages for loss of publicity, such as not allowing the 
plaintiff to perform an agreed role). 
7 

Ope cit., p.71. 
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Mellish L.J. did once lay it down that whatever was 

, 1 t" 12 anticipated must be anticipated as reasonab y cer a1n , 

but Lord Upjohn, .epeating what had long been regarded 

as settled 1a , declared in The Heron II that a resale 

need never be 'a near certainty or an odds-on probability,.13 

But here is no indication of any wider view of 

probability, and, as far as Lord Campbell C.J. and 

Stephen A.C.J. were concerned, a reference to something 

'probable' was, just as the dictionary stated it to be, a 

14 reference to something which was 'likely to happen'. But 

in the later case of Hall v. Pim15 there began that gradual 

displacement of probability in favour of some less stringent 

12 
The Parana (1877) 2 P.D. 188, 193; followed in New 

Zealand Shipping Co. v. Black (1885) 3 N.Z.L.R. (s.c:;-288. 
See too illiams v. Reynolds (1865) 6 B. & s. 495; 
ThaI v. Henderson (1882) 8 Q.B.D. 456. 
13 

Supra n.9 at p.717. See too Lord Reid ibid., at p.694, 
Lord Morris ibid., at p.701 and Lord Hodson ibid., at p.708. 
For further criticisms of the view that 'probable' means 
'certain' or 'reasonably certain' see: Lepla v. Rogers [1893J 
1 Q.B. 31, 37, per Hawkins J.; Hall v. Pim [1928J All E.R. 
Rep. 763, 769-70, per Lord Shaw; 1 0narc~teamship Co. v. ~/B 
Karkshamns Oljefabriker [1949J 1 All E.R. 1, 20, per Lord du 
Parcq; Victoria Laundry v. Newman Industries Ltd [1949J 1 All 
E.R. 997, 1004, per Asquith L.J.; The Heron II [1966] 2 All ~ . R . 
593, 605, per Diplock L.J. and ibid., at p.612, per Salmon L.J. 
14 

See Smead v. Foard (1859) 1 El. & EI. 602, 614 and 
Emu Gravel & Road Metal Co. v. Gibson (1903) 3 S.R. (N. S" .) 
204, 215, respectively. 
15 

[1928J All E.R. Rep. 763 (H/L). 
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Morton argued that a 'grave risk' alone would suffice,23 

and Lord du Parcq agreed that a 'serious possibility' was 

24 enough. This further weakening of probability was 

neatly brought out in The Heron II. Take a pack of well-

shuffled cards, Lord Reid said, and turn the top one up: 

there is a 'real danger' or 'serious possibility' that it 

will be the nine of diamonds, but no one, he said, would 

pretend that it was 'not unlikely,.25 

Asquith L.J., however, thought this even wider view 

acceptable as an approach to probability. 'It is enough', 

he argued in Victoria Laundry v. Newman Industries,26 'if 

the loss (0 some factor without whic h it would not have 

occurred) is a tlserious possibilitytt or a "real danger". 

For short he said, adding yet more phrases to what was 

becoming a semantic battleground, 'we have used "liableu to 

result. Possibly the colloquialism Han the cards tt indicates 

27 the shade of meaning with some approach to accuracy'. It 

23 
SUEra n.21 at p.20. 

24 
Ibid. 

25 
Supra n.9 at p.695. 

26 
[1949] 1 All E.R. 997 (CiA). 

27 
Ibid., at p.1003. He expressly recognised his debt to 

Lord du Parcq. See too Frozen Products Ltd v. dams Bruce Ltd 
[1954] N.Z.L.R. 486. 
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Where then was the line to be held? 'It is here', 

said Lord Morris, 'that words and phrases begin to crowd 

in and compete [and) I doubt whether the necessity 

arises to express a preference or any definite preference 

as between the words and phrases that ere submitted,.34 

His advice fell on af ears. 35 Lords Pearce and Upjohn ad-

opted Asquith L.J.'s criteria of 'real danger' and 'serious 

possibilitY',3
6 

while Lord Hodson approved 'liable to 

result' as not being 'possible to improve on,.37 Lord Morris, 

faithful to his view that a settled choice was unnecessary, 

threw out a welter of diverse phrases, decribing the loss at 

one stage as being 'liable to result or at least not unlikelY',38 

Supra n.9 at pp.698-9. 'As a practical businessman', said 
his lordship, '[the carrier] would not have pa sed to reflect 
on the possible nuances of anyone of these phrases. Nor would 
he have sent for a dictionary'; ibid., at p .701. 
35 

And so it should have, says Dr Burrows, for 'the e are 
differing degrees of likelihood and the law must ado~ one 
as the correct standard in this particular context; having 
fixed on one, the only way it can be communicated is through 
ords, and it is undeniable that at least some of the words 

listed by Lord Morris (see text) have different shades of 
meaning. Undoubtedly words "may sometimes be given a dominance 
which is above their status", but they are the only means we 
have of expressing concepts and ideas'; 'Damages in the Law of 
Contract' (1968) 3 N.Z.U.L.H. 71, 73. 
36 

Supra n.9 at pp.711 and 717 respectively. 
37 

Ibid., at p.708. 
38 

Ibid., at p.705. 
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degree of probability advocated in Hall v. Pim; 'not 

unlikely or some similar words l
•
43 

Still, whatever view one takes of The Heron II , 

whether the majority or minority view, it is clear that 

a legal probability now connotes something with a less 

than even chance of occurrence; and assuming that 

Alderson B. had in mind an interpretation akin to 'likely 

to happen', it is equally clear that the rule laid down 

Qr 

in Hadley v. Baxendale has undergone a drastic modification. 

It is not clear, however, given the disagreement in The Heron 

II, and in particular Lord Morris ' forceful denial of 

allegiance to either camp, just which of the interpretations 

ought now to be accepted as law. Donaldson J. has adopted 

the majority view and alighted upon 'liable to result', 

provided th ~t the phrase is defined by reference to one or 

both of the other two phrases 'serious possibility' or 'real 

44 
danger'. Megaw J., however, has pointed out the difficulties 

courts are now in, observing that The Heron II offered four 

43 

44 
Supra n.9 at p.696. 

Aruna Mills, Ltd v. Dhanrajmal Gobindram [1968J 
1 Lloyd ' s Rep. 304, 313. The buyers agreed to pay the 
difference, if any, in the Exchange rate prevailing on 
the date of the contract and the date when the price was 
paid. After delivery was due the Indian rupee as 
devalued and the buyers paid the additional sum; t hey 
succeeded in claiming this as damages for delay: 
devaluation was something wh ich the defendants should have 
contemplated as 'liabl~ to happen. 



views on probability - a 'real danger', 'serious 

possibillty', 'liable to result' and 'not unlikely' -

and has confessed his own predilection for Lord Reid's 

'not unlikely,.45 But he came to no final decision 

because: 'I do not think that a different result would 

be arrived at on the facts of this case, whichever be 

chosen'. 46 

A Suggested Solution 

Once the courts begin paring down probable from its 

fundamental meaning of 'likely to happen', it is arguable 

that no convincing argument exists against making a man 

liabl e for any event which, on the facts as they appeared 

to him, was only possible . If he is assumed to have taken 

the risk of a ' probable' event, of a 'not unlikely' event 

and of a 'serious possibility', then it can be maintained that 

he must also be said to have assumed the burden of an event 

which, on the facts, seemed only 'possible'. 

Allan Peters (Jewellers), Ltd v. Brocks Alarms, Ltd 
[1968) 1 Lloyd ' s Rep. 387, 392. 
46 

Ibid., at p.392. The plaintiffs' business was burgled but, 
because the alarms installed by the defendants were faulty, the 
plaintiffs' insurers legitimately declined payment. Megaw J. 
refused to allow this loss of claim as damages a) because the 
equipment, even if properly installed, would not have prevented 
the burglary , and b) because the defendants could not be 
expected to know that the insurers would have the right to reject 
responsibility. The loss, he concluded, could not be called 'hot 
unlikelj' ort~iable to result~ ibid., at p.393. The type of 
difficulty which this semantic dispute involves is neatly 
illustrated by the headnote which declares that the loss was not 
such as was likely to result. 
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cc 
" 

in the case of land.50 But the vital, clinching, argument 

against the plaintiff was that he failed to show that he 

ever intended to use the land for the alleged purposes. 

As Buckley J. pointed out, the plaintiff had conceded his 

preference to dispose of the property instead of 

developing it, and his already having negotiated to that 

effect. 51 His claim, in other words, was not just 

speculative, but almost imaginary, since the evidence was 

that he never intended to earn the profits which he said 

he had lost. 52 

But apart from any indirect evidence that the courts 

might be disposed to accept a mere possibility as sufficing, 

there is a fair degree of direct support as well. In the 

early case of Collard v. S.Ea Rly,53 for example, Martin B. 

appeared to adopt reasoning not unlike that advanced here. 

Hops had been sent by the defendant carriers for sale in the 

market although they had no notice of this. The hops arrived 

late and the plaintiff sought compensation for the lower rates 

prevailing. Notwithstanding the absence of notice, the judge 

50 

51 

52 

Supra n.48 at ) ~5 9 • 

Ibid., at pp.587-8. 

In Cottrill v. Steyning & Littlehampton Building Society 
[1966] 1 N.L.R. 753 loss of profits was allowed to the would­
be purchaser of land. His intention to develop the land was 
at all times kno~n to the defendants. 
53 

(1861) 7 H. & N. 79. 



held the claim good, because, on the facts of the case, the 

carriers 'must have known that they [the hops] were sent for 

one of two purposes, either for consumption by the person to 

whom they ere sent, or, as was more likely to be the case, 

to be sold for profit t •
54 ~artin B. certainly thought a 

sale was 'more likely' but, by stressing the defendants' 

awareness of the alternatives, he seemed to indicate that 

likelihood was not significant so much as the defendant~' 

clear acceptance of the risk - or possibility - of the 

consignor having sent for purposes of sale. 

Perhaps this interpraation of Collard v. SeE. Rly Co. 

may appear tendentious, but there is also authority more 

straiehtforwardly adopting the vie that a lone possibility 

suffices. Scrutton 1.J., for example,once argued vigorously 

that resales could never ever affect the measure of damages 

unless the seller contemplates them as a 'possibility,.55 

54 

55 
Supra n.5~ at p.86. 

Finlay v. K ik Hoo Tong [1929] 1 K.B. 400, 411. This 
case perhaps is better l~nown as an authority on mitigation 
(the rinciple of which is discussed in chapter 7). Goods 
were delivered late to the plaintiff and, though he could 
have compelled his sub-buyer to take them, it was held that 
so to act would have ruined the plaintiff's commercial 
reputation. He could, therefore, refrain from such an act 
of mitigation and succeed in his claim for the normal measure 
of damages. [Quaere, however, the assumption that if the resale 
had been performed the defendant's breach would have been 
nullified: see chapter 2]. 



And Lord Morris, even in The Heron II, found it quite 

impossible to believe that a man could escape 

responsibility 'by saying that he would only be aware 

o f a possibility of loss but not of a probability or 

t . t of ;tt.56 
cer a~n y • 

Hall v. Pim, however, seems much the most interesting -
case. Contained within the contract between buyer and 

seller were express provisions in regard to resales 

(stipulating, for example, the procedure to be employed in 

case of arbitration). Neither Lord Shaw nor Lord Dunedin 

gave this matter any attention, but the majority found it 

central to their decision. Lord Phillimore, in particular, 

argued that certain damages 'are, at the time of making 

the contract, recognised by the parties as those which in 

a particular case may result from a failure •••• they reckon 

that those damages may flow from that breach. I designedly 

used the word flmayft. There may be cases where the ord to 

be used might be "will", but there are also cases, and more 

common cases where the word to use is "mayfl' .57 The present 

case , he said, was particularly clear in view of the express 

provisions; becaus of them the sellers must be taken to have 

kno n that the buyers 'might ell sell [the wheat] over again', 

Supra n.9 at p.701. 
57 

Supra n.15 at p.770 . 



and they 'must be taken to have consented to this state 

of things and thereby to have made themselves liable to 

pay the damages claimed' .58 This is a clear statement 

that a possibility should be considered enough; and 

since there can be no difference, other than one of 

form, between a possibility written into the contract, 

as it was here, and one merely evident in the circumstances 

of the contract, and since Lord Phillimore's represents 

the majority view,59 Hall v. Pim must offer the strongest 

60 
support for the 'possibility' theory. 

The Carrier Re-examined 

But while the courts have thus been consistently do n-

grading their requirements of probability at least to the 

level of a 'real danger', and arguably beyond that to a mere 

'possibility' there has been at the same time developing a 

Supra n. 5 at p.771. See also Viscount Haldane L.C.: 
'Whether [the plaintiff) was likely to enter into such sub­
contracts is not material. It is enough that the contract 
contemplated by its terms that he should have the right to do 
so if he chose'; ibid., at p.766. 
59 

Lord Blanesburgh took the line of Viscount Haldane and 
Lord Phillimore but indicated that he agreed with 'the rest 
of your lordships ' who decided the case on the more general 
ground; supra n.15 at p.774. 
60 

All the judges in The Heron II referred to Hall v. Pim 
but only Lords Morris and Pearce mentioned its special 
facts. Lord Pearce made no further comment, while Lord Morris 
added that, in the light of the express provisions, the seller 
must have 'recognised' that the buyer 'might have to pay damages 
to his sub-purchaser~ supra n.9 at pp.711 and 705 respectively. 
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But from cases which simply repeated Hadley v. Baxencal 

we would learn lit t le more about its basic policies. These 

could not really emerge until the courts produced some special 

factor which was no t the failure to keep a stock of goods in 

hand. ife might then begin our re-examination of the carrier's 

position with one of the more famous instances; Horne v. 

Midland Rly Co. 65 

This was a case where the plaintiff had sent shoes to 

another in pursuance of a contract made at the rate of 4/-

a pair: the shoes were delivered late and when the consignee 

rightfully declined to accept them they were sold in the 

open market at 2/9 a pair. Hence, loss of profit was claimed 

at the rate of 1/3 a pair. 

Now, the plaintiff had told the defendant of his forward 

contract and had stressed the urgency ota punctual delivery. 

It would follow, therefore, that on a literal reading of 

Hadley v. Baxendale the plaintiff would be entitled to recover 

his resale profit, and that were he not to be allowed to do 

so it could only be, as Pigott B. realised, tby reason of 

(footnote continued from p.:4) 

suggested that even in those cases where notice of some 
special factor was given after the contract was struck, 
still this might suffice if the defendant thereafter 
persisted in breaking his contract; ibid., a t p.218. This 
has never found favour, and was specifically rejected in 
Koll man v. latts [1963] V.R. 396. Ie shall return to this 
in chapter 7. 
65 

(1872) L.R. 7 C.P. 583; (1873) L.R. 8 C.P. 131. 
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him with liability for whatever loss of profit accrues 

from his breach. If he has failed to avail himself of 

any forewarning, then he could be said to have taken the 

risk of the plaintiff's 10s6 being in some way exceptional~ 

That the court did not adopt this approach is, perhaps, 

some evidence of a desire to safeguard a carrier from 

"excessive" damages. 69 

Second, while this argument precedine would mean 

recovery of any resale profit, regardless of the price 

involved , if as well the sale had been made at rates then 

prevailing - there is ample evidence that in Horne's case 

this was s070 - then naming the resale price as a special 

circumstance involves an inconsistency. If there had been 

some abnormal fluctuation in the market during the delay 

t he court would have paid no attention to this and would still 

have awarded damages based on the difference formulae Now, 

But it is as well to note that in Hall v. Pim, Lords -Shaw and Dunedin contended that recovery could not have been 
allowed without more (presumably notice of the resale price) 
if the sales had been made at better than market rates; 
supra n.15 at pp.767 and 768 respectively. 
70 

See, e.g., (1872) L.R. 7 C.P. 583, 590, per Willes J; 
(1873) L.R . 8 C.P. 131, 144, per Pigott B. Only Kelly C.B. 
found no evidence tha t the market price at the time of sale 
differed from the (lower) rate obtaining when the carriage 
contract was made, or when it was broken; (1873) L.R. 8 c.p. 
131, 135. 



if the carrier would (rightly) be expected to take his 

chance with the market in this case, -he ought also, as 

a matter of simple consistency, be expected to do so in 

all cases, provided only that in the case of a resale, 

such resale was contemplated. It surely cannot be a 

ground for distinction that in one case a carrier is 

sued for a resale which might have been (which is what 

a loss of market amounts to) while in another he is sued 

for one that was. Either is as likely to pr oduce the 

larger measure of damages since markets are equally prone 

to fluctuate: and, as Pigott B. said, what mo r e 1S there 

in this case 'than that the market had fluctuated and 

fallen between the time when the contract was made and the 

tim for delivery?,7 1 

71 
(1873) L.R. 8 C.P. 131, 144. Nonetheless, the idea that 

exceptionally good resale prices are 'special', even if made 
at rates then prevailing, has proved a popular one: see e.g , 
The Arpad [1934) p.189 (CIA); Household Machines Ltd v. Cosmos 
[1946] 2 All E.R. 622; Victoria Laundry Industry v. Newman 
Industries Ltd [1949J 1 All E.R. 997 (C/A); Heskell v. 
Continental Express [1950J 1 All E.R. 1033. We might add a 
further criticism, beyond those which might be drawn from the 
text, of the Victoria Laundry case. The plaintiff here was 
denied recovery for 'exceptionally lucrative' dyeing contracts, 
al hough they were such as were obtained by the plaintiff as an 
ordinary part of his business, and a though the rate of pay ent 
seemed to be normal for that type of contract. This seems to b 
inconsistent with Liesbosch Dredger v. S.S. Edison [1933J A.C. 
449 (H/L). In this case it was laid down that the value of a 
dredger is to be assessed as its value to the owner as a going 
concern; and in making that assessment regard must naturally be 
(footnote continued p. ~~ , 



But while we may be critical, the court also seemed 

to recognise the fallibility of its argument. For the 

next step was to fall back upon the principle embedded in 

Hadley v. Baxendale (though of course the court did not 

see it in this light) and argue that, quite apart from the 

question of contemplation, no additional liability should 

be imposed upon the carrier 'in the absence of so ething 

equivalent to a contract on his pert to be liable to such 

damages t
•
72 

Notice , a reed Blackburn J.; 'must be g1ven 

under such circumstances, as that an actual contract arises 

on the part of the defendant to bear the exceptional loss' .73 

(footnote continued from p.,R) 

paid to pending engagements, profitable or not; ibid., at 
pp.463-5, per Lord V right. But if the owner of a dredger is 
entitled to its real value to himself as part of his business, 
it seems only right to say that one who purchases a boiler for 
use in his laundry business should be entitled to ~ value to 
himself as part of his business. (We might note, in passing, 
that the seller of a profit-earning chattel, as much as the 
carrier, is exposed to the danger of 'excessive' damages. This 
could well explain the Court of Appeal's decision). 
72 

73 
(1873) L.R. 8 C.P. 131, 139-40, per Martin B. 

Ibid., at p.141. Kel y C.B. agreed and added that since the 
defendant was a common carrier, who could not decline to deliver 
th goods, it would be well nigh impossible ever to say that such 
a contract had been made; ibid., at p.137. Pigott B. and Lush J. 
dissented since they believed that the common carrier could decline 
to carry if an abnormal amount of liability were sought to be 
imposed u on him: if he accepts the contract after such notice, 
they argued, he must then be assumed to have accepted responsibility 
for the consignor's loss; ibid., at pp.143 and 145 respectively. 
This would be arguable if their initia premise were correct, but 
(footnote continued on P.10nj 



However, t is was not the first occasion on which 

such a pro~05ition had been put. The clearest, and best-

known exposition of the 'special contract' theory, had 

earlier fallen from Bovill C.J. and Willes J. in British 

Columbia Saw 11ill Co . v. Nettlcship . 74 Unlike Horne v. 

Midland Rly Co . this case did not conern resale profits, 

but rather user profits, and because of that its sympathy 

for the car rier is so much more visible; for while an 

exceptionally good resale price may at , least appear to be 

'special', there is little which one might recognise as 

10r 

'special' about the ordinary business profits which might be 

earned from a profit-earning chattel. 

The carrier in this case had agreed to take from 

1ngland to British Columbia machinery which he knew was to 

be used in the erection of a saw-mill. A vital part of the 

machinery was lost and the plaintifmhad to send to Sngland 

for a replacement. This took nearly a year to arrive and 

during that time the mill was at a standstill: hence, the 

plaintiffs sought the profits they had so lost. 

(footnote continued from p. :S, 
it seems well accepted that a carrier has in fact no such 
right to decline; see, e.g., Bauer, 'Consequential Damages 
in Contract' (1931-2) 80 U.P.L.R. 6~7, 689; Mayne, OPe cit., 
p.29; Kah~-Freund, The Law of Carriage by Inland Transport 
(4th edit., 1965) chapter 8; The Heron II [1966J 2 ~ll ~ .R. 
593, 603, per Diplock L.J. 
74 

(1868) L.R. 3 C.P. 499. 
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102 

the court was clearly determined not to allow the claim to .......... 
succeed. 

The next step, therefore, in reliance on Hadley v. 

Baxendale was to see if there were any special 

circumstances which ought to have been revealed to the 

defendant. One apparently was that 'the carrier did not 

know that the whole of the machinery would be useless if 

any portion of it failed to arrive,.79 Another was that he 

did not know 'that the part which was lost could not be 

80 replaced without sending to England'. But, as counsel 

took pains to say, the carrier was , as he knew, shipping all .......... 
the machinery for the mill;81 he must then have known that , 

in the nature of things, some of the items carried ould be 

indispensable to the running of the mill. And since the 

defendant was, after all. shipping the machinery out from 

England to Canada, it is reasonab le to suppose that he 

appreciated that England was the only, or at any rate the most 

convenien~ source of supply. 

Sensible, perhaps, of these objections, Willes J. in 

effect conceded that the 'special circumstances' were no 

special circumstances and finally turned to the 'special contract' 

79 

80 

81 

Supra n.74 at p.509, per ~!i lles J. 

Ibid. 

Ibid., a t pp.502-3. It is interesting to note that both sets 
of counsel, as well as Jilles J., ibid ., at pp.508 and 509 , make 
reference to the works of Pothier. 



1')3 

theory. The defendant, he said, perhaps did appreciate 

these various factors, but even so, it was not 'under such 

circumstances as could reasonably lead to the conclusion 

that it was contemplated at the time of the contract that 

he should be liable for all the consequences in the event 

82 
of a breach'. He knew, of course, the use to which the 

machinery would be put, but the 'mere fact of knowledge! 

could never impose upon him 'a greater degree of liability 

t an would otherwise have been cast upon him ,.83 Such 

knowledge, he continued, 'must be brought home to the party 

sought to be charged, under such circumstances that he must 

know that the person he contracts with reasonably believes 

that he accepts the contract with the special condition 

attached to it •••• Knowledge on the part of the carrier', 

illes J., concluded 'i s only important if it forms part of 
84 the contract'. 

83 

84 

Supra n.74 at p.509. 

Ibid., at pp.508-9. 

Ibid., at p.509 . See as well Bovill C.J. ibid., at 
pp.506 and 507. Byles J. delivered a sbort concurring 
judgment, 'the subject having been exhausted by my Lord 
and my brother "'ilIes'; ibid ., at p.510. 
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to put the defendant on inquiry, and if he chose to take 

the message without knowing what it meant, he must be 

taken to have made himself responsible for whatever damages 

might ensue n
•
99 At any rate, it can surely be pleaded with 

some certainty that if a seller were to have the type of 

circumstantial knowledge possessed by the defendant here, 

he would be held liable in a claim by a buyer for loss of 

profit. 

It is suggested that the real basis for the decision 

lies in the fact , stressed by the learned Chief Justice, that 

the defendant was not a telegraph company, but rather one who -
collected messages for such a company: a party, in other 

words, whom it would be !tunfair" to saddle with a high measure 

of damages . Here the words of his counsel are very much in 

point : " The defendant is not to incur damages which may ruin 

him and for which the consideration may be quite inadequatefl.100 

More significant than Sanders v. Stuart (whose value really 

relies on reading bet een the lines of the judgment) is 

Anderson v. N.W. Rly Co.
101 

This was a case of bailment, a type 

99 

100 
Supra n.9f at p.326. 

Ibid . , at p.327. This le aves open the question hether the 
telegraph company ou:d have escaped had the fault been its own. 
It might not be "ruined" by the damages but the consideration would, 
no doubt, be "inadequa tell. Perhaps this would have sufficed for the 
court to contrive a decision in its favour. 
101 

(1861) 4 L.T. 216. 
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of contract closely r Inb'ill u a contract 0 carriage. 

Goo shad Jeen deposi ted Iii t 1 t ._ € (lefend8 1 t s LO ( 

keepirg: tIe p Hint " ~f was a commercia trave ler; 8n 

ere essentiEl ) 

h Os trade. ThJ atterrs 'ere ost 8L' the :01aintiff 

C 8 ilied 

:e time he had to lait for fres )f tterus 

o b se t. 

It waR teld by tle Court of Exchequer that Jhe 

P flintiF' was entitled to (lot-hint; beyone t e value of the 

attern s. T e firs evidence we hHVP. t at he ~efendA.nts 

potential tfdjs:Jroport"onAte 't li~bility excited R rnpathy is 

counbel ' R "I)u';'cation tha the de endar tG 'hnd no I . ce 0 f the 

na,ure 0 the g I) 0 d s an d he a v 0 c L~ t ion 0 r the pI cd! ) if" • 1 0 3 

But the .nost remarkable 0 S .rvbtions (remk~kb')_el that 

1S, "n view of ~hat has already e n said as to carrier ) ~re 

t ose in the jud mentR of Po lock C.B. and Bramwell B. T 

are or exte sive quota~ion 

bet een carriers nd varehOlse en: '[' ] here a carrier is 

ew)10 _0 it is kno n, end !lust be assumed t at the goods are 
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In the e f .. cAses, ' t is sugeE'sted , ev;~efce lIiLht 

, e found for be eYing ... at som cIa. s of con oct-

lJr aker do xci iu ic ici '- oJ rrp t' v r- ome lmes thiR is e 
'" oJ • 

sta eo ()T)enl ,\T: 
... J mo e often it i,_ to bl-_ iscrver d fron 

ree-din..; ) tileen -~he lines. But it is sllbrnitted } 8 \~hen 

hese cases are ta en ogether i th con racts of carri_. e, 

and p dced a ore.id contract for l Ie ale f vood s, the 

outlinE's of a distinctive ju iciAl ~olic do acome r )Htjvpl~ 

1 ~ clear. 

( e conti ue 

In Bro' v. T 1e 
11 T. L • '). 5 3.Ji8~g';;"-0-o"";d;";,;"S~,;""";V;;;': h;;';;"'i-c-' }~;";;Vv';'" e-r"';;;~;';;"';""";--';;';;';;;'';';;';;;;-''';;''';;'~-t'';;l '''';e;''';;;'';;'d-e-'''-_ f p n d an t s , 

were damaGed by ~akin~ water. T ~ soo s were c __ p 
an the plaintif recover J he OFS of profits h9 
Cons q e tly suf f ered Y'ennedy t

T
• rebcl-ed '1i-.. conc us ': on 

8f e pointinu out that Hthe 'efen '-llts kne~' tIle ~ect f Jr 
bic the room wa,' .aken, ~nd t p Chal:8cter of t. e 

bus ' nes carried on" t'le laintiff, and t e nr}ture 0-" ,he 
Eoods S ored '; it'd., dt p -739. T is seems to e no Ole 

hMn the de n nt'c kno 1 Clue tll v. N.=. " Y Co .. , 
hic1 'as not cite~' . Iua ' n, i~ ib pos~i1]"" t (xll;j'nac~1 
t~e ater case as ilrl ' C tinw the modf'l'n tel10ency not t.o 
s mpa 1 i e with can rae -' · ... eakerfi: see infrr P .... ~ ~ I. "' • ., 

10~ 

T' ~· seelTi "".o'e no fur,"..e Crt~ s in point. '::lere a e 
roo a i men t 0 ,e (;::. Ctm c (3 se ~ o'~ v _ ., ue : or , 

n "o rtul f, I oJ' are L .er "I re ev,:. nt 11 c ~t r anl~ s~ rv'" nt, 
princil_al [no rlb~n cases: any such 'eciFi'olf3 ou1d : .. a.7e 
~rovide us~ u touch ones of 'uricia _ attitu es. And, 
surJ."r'fir_ u :I , t ere u! ... €ar to e 0 Iuil 'inu ca~G,') or v€(lcor-
LU!C~aSer con ract'::>, beyo d • os€' .::':' -eo s ;>ra ).0')_:''"'' 

J 0 r t 1 mE' 11. i on i no' I..! s , '10 ,. V ~ t U {e u 1 tom a' ere r ere e 
to he critic':, ms oJ:' ere a 0 t " Tr 'c .. oria Laun' J r:n e; 

sU ,+,Jr n.71. 
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This decision may, perhaps, mark on y a s light move 

away from the British Columbia case, but there are several 

other authorities which go considerably urther. In 

Simpson v. L. & N. 1 T . Rly Co., 112 for exa lple, the aintiff 

despatched samples from one showground to another. He did 

not say that the goods were samples; nor did he state that 

his intention was to exhibit them at their destination. He 

did , however, write on the consignment - "r:ust be at 

Newcastle on Monday certaintl. The court held that in these 

circumstances the defendant must have rea ised both that the 

goods were samLles and that they were s nt for pur oses of 

display.11 3 Now this, say some le~rned authors, is to go 

114 
to 'the verge of the law', but there are two other decisions 

which follow - perhaps go further than - tle case which they 

deplore. In Schulze v. G.E. Rly Co.,115 for example, it was 

held enough for the recovery of profits that the goods were 

marked as 'samp e '; and in Jameson v. lidland Rly Co., 116 

112 
(1876) 1 ~.B.D. 274. 

113 

See esp. Cockburn C. J., ibid., at p.277 and Field J. ibid., 
at p.278. The court was unanimous in finding that the difficulty 
in assessing the damages was irrelevant. 
114 

115 

116 

Cheshire & Fifoot, Law of Contracts (5th edit., 1960) p.508. 

(1887) 3 T.L R. 635. 

(1884) 50 L. 426. 



the la el 'W.Ha Moore & Co. Stand 23, Showground', was 

said to be 'very reasonable notice' of the fact that the 

° 1 t f f dO I 117 goods , aga~n, were samp es sen or purposes 0 ~sp ay. 

If t en, we ta e these three cases tOfether, and compare 

the ease with which profits were recovered here as 

against their blank refusal in British Columbia Sawmill v. 

Nettleship , it is abundantly clear that much of the old 

stringency has gone. 

This process it would seem, has culminated in The 

Heron II : for it is not just that their lordships allowed 

a simple loss of market, but rather that they did so in a 

particular way. The Parana , they said, was finally overruled, 

and henceforth criteria such as 'grave danger' or 'serious 

possibility ' were aIJplicable to the carrier as much as to the 

seller . The effect of this argument, if rigorously applied, 

would mean a certain end to the carrier ' s special status, and 

place the authority of some of the earlier cases, in particular 

British Columbia Sawmill v. Nettleship and Horne v. Midland R y Co. 

in serious doubt . indeed , Lord Upjohn went so far as to say 

that these cases arguing that liability be made a term of the 

117 
Supra n.116 at p.427 per Coleridge C.J. This case must be 

taken to have overruled Candy v. Midland Rly Co., (1878) 38 L.T. 
226 . In a claim by a commercial traveller, not for profits, but 
for expenses incurred awaiting the arrival of goods delayed, it 
was he d insu f ficient to have abelled them 'Travel ers' Goods. 
Deliver imm diately ' . 
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"'h J. _ f ' , J' t 
rs~ OJ.. •• e, e l 8 a 'ittle-kno COllni:.i' Cour Cro.;.;;e, 

v. Londol '"' 12 vo •• 

m e defenda.nts were . ('. ., ., 
s,t'€C .L ca J tolc~ Q 

1e :-nted.li', fruit del i ~red t Brighton Ii 'irn' for bH" 

a. t e races. The dAf nda t~ ~ e e late de ivrrjn
u 

and the 

.la:i"tiff I as th s deJ.~rivAd f i s 'profjt~ ILl vie' of hi 

ex~re s c mmunicati .:'1 T., '-'t , s~ a ~uage ) onor , the 

,." t" J. . c qu s l.on , Lreec C as y B. OL a ' ... ea , 

)1 intiff 

1?2 
r8.ces .. 

t e v~Jue of th ¥ it to 
~~~~----~~~~ 

th_ time whe. it 

olght to h8ve , l ' d ' 1?"7 een (1 1"e e • But althouu I'tress NBS 

aid n tIe expre ~ ccnmunication, it was not 

up r R t s it se liS. m e p) i nt is that a reason_hIe 

carrier, ·no. ing no 111 re t Ian .h or i nary}' n .. ould kno , 

WI) d 8.S um that the rui t e WA6 arryin . .:,. t that time wa '"' 

1?1 
/", "7' \ -,' ) De r;o y , C.C.C. 

122 

t .J. 1?8. mbe COllnty Cour Jud e, one 
s1... R ..l,ec t .... , JI; flO OJ toe favourp,. l )l~ (is OSAd to a (~ ~ e car ~iers! 
' the uefen'_nts' he !,:)fi-, He p rH he ,,0 i.ll-adviser' as sti l 
to ionore tlC aint iff ' c c aim '; an d p r fArL a'sc 0 
' t.leir or:·t u.ngraciou efenc';':H ~ 0 the .L"act t' o.t ' a rHore 
pro~er and DoderRt emctnd car no t e C ..l .1 96. 
o til f r her ... Oi1· t '} -.At the p ' airtif.:' <.0 1 
fr it at n~"'ie: t n, 1 e 'u 1..... said .... h~ J 8 ' It' ff \\·r:s lnA/'al e 

f y.&;o 8 1e ·lar· .. eL r;vr did thE. c:.~fl?ndants Lel 11m 0 " ne ' 
- 1 i s a. y sed 1 \) i () 1 b , hut, ~l sen tIt 0 f::;n ~' , .1 e d p f e!: d n 1,6 

I t 1 e d to ass e r t, eve n aft e ~ . .1 e h rea c h , dH 1 t h goo cl sou ' rl 
a r 1 .J e in t i !I A; i.) i 1 , (-' t oA.J. 1 ~ r • !:' () C" i rn i "! f pv n see 
8mee~ v Fa r _ (1 P59) 1 ~ . ~. (02. 
123 
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destined for sale at the races. If it be right to say this, 

then the xpress communic ~tion merely forti ~ied a decision 

which ould have been reached under those principles 

examined under the heading of ' robability'. 

The second possible illustration, following one year 

after the earlier, is Hydraulic Engineering Co. v. MCHaffie. 124 

In this case the plaintiff agreed to manufacture a machine for 

a third party and sub-contracted with the defendant for the 

construction of a part. The defendant was so late in his 

performance that the third party ultimately declined to accept 

the machine. The p aintiff recovered his loss of profit as his 

contract with the third party had been contemplated at the 

time that the contract had been made. It had been contemplated, 

however, not because of any express communication, but because 

it was the third party himself who had introduced the buyer to 

the seller as someone capable of making the required part. 

Vithout such introduction, no doubt, recovery could not have been 

had, but still the case falls short of an a plication of the 

'special circumstance' rule such as was envisaged in Hadley v. 

Baxendale itself. 

The ' ex ansionist' side of Hadley v. Baxendale 6 ems 

therefore to have had remarkably little effect. Resale profits 

124 

(1878) 4 ~.B . D. 670 (CIA). 



have often been recovered since 1854, but a I~ost always in 

cases where loss of profit was 'probable ' a It is not 

unfair to say that in all such instances the same result 

would have been reached before Hadley v. Baxendale as after. 

the courts which sanctioned recovery in Bridge v. ~ain would 

unquestionably have sanctioned recovery in cases like Hall 

v. Pim, Patrick v. Russo-British Grain Zx~ort Co. and the 

th t · d . 1 125 Th t f o ers we men ~one prev~ous y. e ype 0 case we are 

really looking for, one where the buyer in a Clare v. Maynard 

situation has regained his profit, s ems not once to have 

occurred. 

But what of the restrictive side of Hadley v. Baxendale? 

Several times it had been employed to protect the carrier but 

the great point is that many of the cases so using it, most 

notably Horne v. Mid and Rly Co. and British Columbia Sawmill 

v. Nettleship , added to their decisions a ' 6pec ial contract' 

theory to check the excesses apparently inherent in Hadley v. 

Baxendale . This, parenthetically, leads to the conclusion, 

t at had Hadley v. Baxendale never been decided then some future 

case would have revealed the contemplation formula and (if not 

perhaps itself, then at least the case succeeding) the ' special 

contract' theory. 

125 
Supra n.47. 



.2 ~ 

.. e might sum up thus: Hadley v. Baxendale was the 

firet case to state the broad principles of r ecovery, and 

did in that sense open up a 'new chapter' in contract 

damages. It did not, 10 ever, thereby c hange the cour s e 

of contract damages and force it from one channel into 

another: This vie , espoused by ~ashington and others, is 

wrong. Hadley v. Baxendale rather stands as the first 

landmark in a stream which has continuously flow d in the 

same direction and to which, by an a.ccident -of hi s tory, it 

has 1 nt its nam. To conclude with an ada tation of a 

phrase Lord Porter one used, Hadley v. Baxendale i s 

'historically significant' but 'causally irrelevant,.126 

126 
Mona rch S.S. v. Karlshamns Oljefabriken , supra n .21, 

at p.6. 



Chapter 5 

'rHE TURE 

e courts h ... _ve consisten 1 Le d that , ui te apart 

rom the measures c ready discussed , protection 0 t~le 

expec etion interest means recouJment as ell of two 

particular classes of ex e~ iture: ( . , 1. the cos of 

substituting the de en:ant ' s per ormance, and 'ii) tIe 

expenses incurred in re _ iance 0 that perforn1ance. To 

these e shall. dd a third, an anolll'lous e:ro1.J .. of casps 

Ihere recovery stancls on a restitution, rather t bTI an 

expecta ion, basis; lamel ) the co st of ill irtenance , up-

kee r and im rovc Jent. 

T ese are the mat ar o be discus ed in t' . s eha )ter, 

and Vie Bla t'ke them in tho or er eiven. r'" . 
.L en, ~n a 

~olr ' h, a ~i al seetien, we ShR_ exal one t_ issue 

a 

) 

1 • 

e :len recover of x en iJure is linked co recov~ r 
" 

Joss of pro it or ass of bflI' 'lin; in s 01'.1, the I'roblem 

t olb e co pensation ' . 

O ~ " J. .L 

One of t' e 0 desl ul~s n con.rav da that in 

sel e"' a ' )l .} er c<·n resort 
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to t le market ~lnd chbr e 'ine c efG\) ter wi th t' ~ expense ( 

80 d
. 1 

OJ.Il u • In s c a el -se tIed ,art of t Ie aw cefilitivp 

i~lt"strGt'ons of t'l' ' performance' expenditure Rre na ura lu 

fe and f;.· r et een. '3vt one modern ills\.,t:tnc" is the 1 eaclint.., 

cas, of _____ ;'_J_. _S_9_C_O_e v. Kar sha.mns 0 jefabr lker .. 2 In t1- is 

case a British , . 
sn 1. I) , in which t'le appellant wat> carry~ng a 

.,. 
car 0 f beans to Sveden, took it instead to Glasgo .,::> dnd the 

resrondent, a 3we ish compal ~ 'ho was t e consignee of t 

cargo, tr~lnshi.L e( it to :Jw de and c:lnimed the cost for t' js. 

or it 

ave e ect 0 e basic priilcip e t' a' 8. part o 

occupy the posi~ ' on ~e wo.i have occupied '-. tho contrac 

.); r.fortned: , I n hat r e '-j p e c t', 1 e ., en ton, 't 1 i sea. e i s 

~ gu a~ly clear , because t_e contract entitled t e res~ondent 

o have eans delivered to Kar shamn, anc t e da~age c eillied 

and . war ed re resel . simp1 y the sum nec esse ry to e ffee t ,}- at 

r suI , name , cost 0 ranshipment row 11~6uow to n ed n ·. 4 

.... 
I 

Se~ e. g. 1 Barrow v. 
'rin'al ,., r 

V • II • 

...... 
f" 

[ 1949J 1 A 1 Tj n 
D. • 

3 
The r son Ihv the v 

fo' 0 1. 
<..J C lar er. 

4 

:-'UI'r8 n.:: ::.t .... ).1? 
com .... )f'nsc I . 0 cIa' me~' .~ 

co' 0 t r 8 n .~ , I i iii n tis 
i 1.J.) a .a.:. _. 

1 

/" rnaud (1841) 

I TT IT ) 
\ J I 

veS6P vent ,0 

J the rre" n 
r as 

.e ,Ob t aLura 

8 

,., 
;r 

v ~ B. I" r,(\ 
.J,.. , (;10 per 

8 R u O I is 

c'se, he 
ol~viouf) 

di.ccu'""'s d 
. 

Cidde' ' "he 
nd na ura • 

form of re}Rraiion'; 

. e 



Lor Port r at5r~e . t~e re~pon ent, ~e sRid, a r ot to e 

'estricted -r,O the sel iDu :Jrice in "'wedel eGa the sel 

ar ears to ave had t _e ri hJ to require the tOO 8 t_ be 
r-

delivered to ,he place stilU Bt~d , .7 

But if i' is clEar tha' .L • L.n 

fpRtu eR of a lrJken ccntract 1 t e'a is no suet c aritJ 

ith re ,-, ~rd to its non-essent ' a featurpsj in )artic 11er, d f're 

is mUCl u certci t as o Jlet er a ri~ht exists to have the u 

BU stitllte contrAct performed as ca. r S OC'c:'l.·' 1 "'" ~,... t' a .l.. '.) L~- t,'-J ._ tim 
r 

S e ~ 0 U, .l' 0 r 1) e r f r n (1 n -. e in t h ~ 0 r i .... , . n ] COl t r A. ct.) T' I • 0..: ~ S 

he 

x enc ' ture ' ' las ariS€,ll. 

x'er LJrr n e 

J. ) see the , 
2roQ en h Oi po"',} e " fl sj Lie ~ 1 on. 

, r t " 11 l S -3 tic k e t f r ().1 a r ail E' or j ourn .. u to · 1 

arrival I:i E' to len he ,rain ~) aR far ~s B, it 

t a . slir s that i ,-,oes no fur he f.>rced ~. " '-

leave eta i 1. He t: end . s eve r s t '1 a, a u U t": fro m B. ~ 

5 
• 

or Jweden '-e e 
on 0 " a ,i 0 , . 

6 

a 
J.: 7 1 h _I t t '1 erE. 5 ron den L. •• ant _ (~ 0 v rAe" Tor <l 

c lsib l ment 04' b ansj t __ '.r va le at ,--. ASe;O 

o c re (n t'_e market Y'ou".d hav(> be n .Ioor 
t a .L-. 1 ? 

o 
" '1, 0 s flct 

of thE E 
c • (. 

lle e i. 
n it 

lai "' n 
"(Juiva nts 

n us r&lie. an -, 1 Te i r, ea 8n • 
J. 



1 m to A v r ic~ 1 • Lh t; wh" Po a fl ie I fran j wi , and ~ im 

1-. m T e lUE.;8tion then 
J. 

arises a,_ to 'lhich a trna\..i~!e e'le t Vf-'" leI' Cr.. C. p..ke 8nci 

th n c arge the contrAc -breaJ er, 

It co~Jd be 8rLued that the innocent artJ shoul b 

... er rrma C as near as possible 0 _lC contrac till' e,!l2.- R 

of rit,ht, )ut onJ" wh n it is trc "eRSO!l8b e cour. e to 

pursue. If, in 0 a late a't' va is relative v 
" 

Ult lJ,ortant , t" e cho'ce Slou J be 0 t~lke the eRS expel siva 

o ion. 

Cne coul ob' c to this, end say t~at if R carrier 

promlses to ta e someone to A. b X.p.m., tlen tlat other 

s ould s have ~he ri~ht to Cp to • p • 1'".1 ( 0 r a S 

nea to:. p .!!1. as pOSEd e because this 88 t' e 

per orn ance ... romised :lin' y the carrier. en th LS argument tL 

criterion of reason' bleness w('uld ')e resl,ricted I) cases her 

a choi e :ie bet ee COIl etinl- , 1)11 .. w eou::I ... y f fee t i v f:., n t: 0 (' 

o perforn.ance. A travel er, for ~xi;:l.n1ple, ho is .I..)rese en .... · th 

a train which t8k ,. t ,. d t . .. 1- ~r 
Illi 0 11.8 "€f; lna .lon v " ... J .. m. l Jnd a 

later light w ie' 0.0... the ar e , ould hav to tH.ke tl e c eal-er 

? 
a t 1n8 j e. ' If, on t' e other har 1 ) 1 ~ fl 'ght 0 ts 1 i 1 thert: 

7 
i~ht have arisen in u 

ic 1 n.2, had ' her b~ n 
eans. Sine bu~inu 1 em on 

o fol 0, he r~ _ondent 
oulc J; 1"0 a 

ou'c &.ve 
, "T P- b en t... 

" -
foPi ob:ioec to 

ad t ' i_ cou se and not re-ort to ~larshi2n nt 



& ne t1'en, this ar ument runs, he can ,eke ~ e flight, 

reu~·r( eS8 of th Adeition~l expense. 

From i')e r.:tarlr~;-,o;nt 0(' 'c t' . T a e r ... .... , vi:' .... · OC;l ,IllS fl' " ~_p.a a 

couJe lin view, 'jut froT'1 tle s);::.aIlcJpoint~ of .cono y 't wOlld 

perllap._ b. 'ett~r to endor~;e the views expreRse j in e 

t ' ]' . I.e .. a~n 1 f, when choosi ~ be eer a a.ter (c_ 
, 

aper) 

perfornance and an earlier ( ost ie' one,' here be i1e- a is 

smal and the inconvenience therefore minima 1 OlJuht perforce 

to abdi.,::, e ,hos .... avour 0 the lore u .... ner·a] 
. ., 

1 r1. Cl .. ).t e 

t.ha e kept to their 1 we. t . , 
)0 5R]. 0 _. p:v,l. 

sine ~his is a tdelo~atiou ' from t e c ntIBct it ough to be 

to eratp: on. \hepe .ime .l.S no J of the essence. In othe 

5i uations, i i ... sUvu sted , the .. ) aintiff mus e en it ed t 

If'..ttever a terr ative wou] ';ve hi a time of .r-erfo .dance as 

at set 0 t '1 the orieinal ccntrac. It 

fol ows fron t l ' s, of cour;-, , that since s e'l a erformanc 

anOUllA only to a ~ restorc: iun' of' h ... 0 it n 1 con 3Ct it 

ought to be jrre]~van tlAa tat t H~ t' m tl e c n trac t. RS ITte. P- the 

de e dan 

6 
) 

S 

m 
J. 

(1'356 
t 1 ci 

8S unaware tha time was a vIta ac or 

rformdn e 

eClrly c in v ----

1 TT r /," 0 • 2t; T T T."'x. 20. "'xceJ.: t ' ere J. • .,.Vl , • I) • 

a lon is from t' G (' m r re 'or • 



i J!ri'li late 'close , 
)1 ... ' In t· , 'n n( as 'pOBS r.3. tn t;'n .. ..... 16 

t pl:?in ' ff l'looked a joun1 y rom I,ond 0 ru , ca ~ e .J.., 

but Grim b v train re'dy tat<:e , 
im )n to Ru ., oun a no 0 .L 

as pro nised. ! e "'ai e or the e.·t availa le train, 9 

)u the com'Bny th~n ~I;-c'-inee. to ho our 1i: ti.- ';: t, compellino 

lirr 0 ":' one a rt~s'. -I e w a. sen tit 1 ( to recover tl.is 

' t ' :1,. d ,..... expen l ure , S 10., r erson De, becaus.:..: rinc i.l._' is 

that ' f t e part does :ot )erform his contract, the other 

party may 10 so for hin . ~ near as may ) -, and char e im 0 

th 10 
xp~ se In so doinb • 

... TO~ VE'r t the Court 0 A 'ook issue , ~. this diet m 

T 1 .,. """ 1 r; 11 V. ,.... '.- 0 _~ ____ ~_' ~. ___ • ___ ~ ~J~' ~J~. In th'~ case the 'a'nti_f 

had ooked a jOlrn y from Liv to Ccar oIO~g. Rio traifi 

WR de ay~d en route a arrivec a :or~ at 7 p.m., o L .. 

ale ~le p c.: nn-, .... 
... 1 18 'ntiff ecline ~ t :. l[~it 

the p.l • train, w ic} HJr ' VeO irJ Sca-rboro'J. r.11 
u ) .1. .. , on 

h i red 'ns ead r Cla_ tra'n fron another rail 

ne 

ob ervat'on. l 

9 
T. 

J. dicl in f ct ta , . 
C" -- .... 



broa.d corre .... , blt were not a.l..L,licah'e tc al ' case in a 

circum It LC s: W muu "irs'" 'e'· rli e, 

o 12 
~o under t~e ci 'cumo ance t . 

llO~ 

.... -
J.. 

' evee 

,. "T T 
.J • , 

a 

reGt) n 'o'~., ai 

trjflino 

a efu to \a,ai '. 13 It was no· "ea~ona' J <.. .. ai' he 

Court of Common P ea cne t . e Court of "_pee inee 1'1 ordinr-lry 

ran 'n t e 21ajnti eve incur ed t'lis 

ex end ' t .lore on his ( n account, end A J h' S \\11 cos '~'f'd he 

circ een such tha t ... e van no .€' • 

It fol] ow. from t:...· s, of COtD se l t. at if th ~ e1;l.s DAC le 

an WOi Id } ave incurre 1 8' ch exper:.di t re at ' fi ow cost ( .• e. j 

when hi6 pro I), err ' T;.tl was neces Hrj) n 'J a, i~ eLlO ,-h or 

rec0ver v • mhis pro osition ~e end roe. :'he remaini 0 ALt',C) ' l':" R , 

ho eve , ct e far rom settl~ OJ." 

12 
SU d,Jl' o n. 11 

accur' e , ;.tLre d 
' un'" a50110 l y or 
ext a a 0-an t 1 . , 

fit p.3? - .,. (":orMon r .. ' s 11ict. t .. esscl.l.t·a.lly 
&rJeF) •• J. , ' thE" ... )]ri t.:. L' .L" nust lot act 

u 

13 

a u r f.> 

considere 
b 0 ute 

Ba 'a a 
14 

Ib i 

O)p essively 8.0 r-'-bards the ot'ler par y, 0 
; ~) i d ., a p. 309. 

p-?96 . In vie 0 t''!is remark i t i~ 
le Court o f 

tlle princi LW 

ea t tl at t}-e Cou 1 COl) .. ... 
e unciated Barcn' . ~ ane e W.o.- P 

00 
cases; ib':'d. 

J~mes ~.J. i)ie., at 
... _er 

J.A. 

, a. r '!e is .. .,. ... 
• • c..J • T e sarile . ebt 

. t ... e resvl ... ' 0 J :> Y'c':Itl- A'H " Ir ca e (",f 

Co . / 1R97 ' 2 C Cas. 06. rrl 
--~~--~~--~--~~--~ 

______ -__ r_·_l...lOy'--_C_o • ad i 1 f ac v' 

to 

~o he cou'd clar e tle xp n Etke__ he 
of il- 40n he co or '1 ' ~ t 7:""'4 see ,-I _ ., l) !. C . , a I' • ./"'- • 
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t, _ rt le requirewe t of J.JrlOr communic~ lO'f) 0 
"'r I ) 

t " ~ f .. t n~ c.e enO.(:Ll~. In Hinde v. ., 
-----, 

p aint i f o~derec goods o~ resale to a foreiQn ' 

h . anned to ship on a .... ) rtic I 1 lr vessel • 

f '-I i e c1 0 de '"1 i v .. r) 8 n { S l n c :.. '-' ... 0 <l b oft ~J. e c _ t r' c t u:. 1 i t Y 

Jere unavaila'lA on t e market, 11 had 0 be menu dctured 

to a rior or r, th laintiff bouuht he neares , b t ~ore 

cosL y, equiv~len , to enaJle im to shi the goods on m. 

Tlis t said the court, he was en .it P~ c 
16 

• 

But t' is was n0t n cessari ~ o dec ide t'1a hell ti 1 

~s of he essence , tlat alone r 'eht suf lce. F "rst , it JQuld 

15 

16 
The pla ' ntiff as er title. t · o e.t the }es, 1 U'f itu"e he 

co ) sai ~ F"e d J., an to ott- ill materi ·gs , " o,e ,"" 
1- 0 P, ~ "1) _ e ' i n ... )!' i (' e . n -=. t 3.1 i t Y ! ',0 e. t .... _ rom "s (.. J3 t "" } e 
ad ed" ' If 1_ ~. d der ' ve 3ny b ne it from the a v~nce i 
.&: ric e Ish (I III f~ he 1 t t e be for e "" s P. i d H. col c: r C (l ve r w --ole 
of t' i eXJ:"e 1di ture; ~I 1 (', 
\.. l' t " I ' ~ , f _ ... "a l n 1 mUG l- v V f' C : 1. 0 r an 
from his bU Rtitut 
in'tia 

c_ 
no se -
s' (t .u e 1 nil u - ..... " thin .. 
the - ro u do r c~>n di 

t ~ 236. :hir dec ' 
Shar. Ltd . ( 1:'7C • 



rrobFlbl have b en unreas{) 1 Ie , (j e_' ... .lee t t;' e -, l Y ( 'Y' (,,(1 V 1 

until th ,-,ooc) S '1;, d been special I 0- l. 
... 

c i...ur .... ( j and s COl (' , 

, 1 -
J,- !:lintiff a In an ea e . ,,1 ... ). laced ".Ii th ~. 

I ... e d fp" A r:; J 

01 a ' .c ' im for d livtr an :'I hed 0 1 hi he '":lpec -L i 'lC , -::: ... l, 

6 0 f"t t "I ~ . Jon ellI1avl.()n 

no t jn the eVAnt , set ou a.s e S rl ~"; -,".1. ·tel t .""e ' ~f'l' ':L.Orl l)u ..... J . J. .,-,v.J , , 

e canlot assume tl~t i~ was lot RO 

7 
St r0.ns 

17 
.re,qted 

f: .'";. S1S '" ., 
v 8 to ( H,IT) i SRi r r 

f l ., f'], a c n \, r c c U' i .f l .3. ~. P S 1 an 
, .£' ., , .£' ' :l , J t ' ..' ... ' (:' ~ . lV r :/ 0.1 OOC' - PU.1.p <3 c:;peCl.Lle~4 CiB (' , .. ..1' ",.l.a D'.lJ.i 

t " 1. , d f' d t f ' 1 1 '.L. :'I con r' C E> ' 1. J v11e e en on .. s or J l"S Sri l ... )riCn i, eap.n 
o Care i f'"" J.he d~ ff-'nclants fai " 0 rovi e ~ ve c-e and 

"i 11 oU,:ht in ag&inE,t ,'1~ IJ]alnti.ffs. Tl-e 
pl.3'n~i ~ ., s<lic Tiord Davey, conIc' pc ver tIL 8111(Unv ;,aid 

o t le .:e',_' +' i:r 11 sin;e t . ei:r a 10 i"1 ' the su )_h11' 1"8 - -' " -
, l ' r CO! r' b tr a e ~ :-.s the . uiva ent o .t:' ''''u., · '-' 'n 
V en sell"' ; i '-i ., .! . 5?9. As.l"min,..: f r llUl'}C ~ep 0 
ar .... ument , L.J ' :lL ': r -8R '10re exJ.er--'ve ftn :~11C1 .L. c.rin.; 
a n a ern a t i ~ ve b ':'l , ; t i. ., ., t C r. 11 n L f ir G. COl C B 1. ~ 

ev ~nce tiL-'- t-1- Ul"'uency 0: tee ( ~lon,: -ave 
a owe' I' C07e Firbt , i. w u d &_ ... eHr t at- a conG'~errb 
ti e c. pse ) . .£'ore (: no~he r ssel c()u:(' hay 
been ob t ain_el , t e " .edi&\ port bei l u second, 
th de! dan <'=' , b_illo '":o.rri_ s , ' must' e ",I .lm8d '0 114.ve 
c on 11 .1.) 1 a"': edt t h .. n I: S Ie r s 1 i ,tJ.p 1. '-' t}, ~ '-' ~ s 
in per orrlance of 'F ' ted a 0 ':_E' t' of 

• l' 

' ver ' ; at. p.S?7 , ~er} Dav y . ~_ t 0 lor 
a t r ") h 

.J.. ...... r""T .. 



!Jore c1efilL.:. ... e emerue fl':'om ..., cklr'laster 

v. G . ". def nJal s fdiliu u t perfclffl as 

p omi.:>ed t} e plaint':'ff hire' a spe ... .:. 1 ,1 B II to ~f:'t ~ () 

a mornil v mar>et be f or its b sine '10 eel. !o ref' renee 

is 118 e to cont Lplati . t ' b' ~ f ~ u.S rl.e.l. .i:;j, 0 l1tS (the 

~- aintiff is said on tJ to be 'enti t ed f to "'" expense) , and 

a decision t a the .laint if h'\ 10Sb r m:.rket ((l"'s.dte 

his effort s he st'] 1 arriv . lc .. '--e) reve8.1s oUC a 1 L)S as 

'the reasonab le ~nd natural c n~equ e ~ce t of ' e 

But t' '..- abRe ce of ref renee is n<) ' wholl c(lnclusive , sine 

~ 
I, 

t 

plainti ff wa~ a seao n -tick t h 

o the market ~ It is pro a' Ie Lhen t 

.1 e efe r c.ants new ,t E" purrose of the ainti ~ ' Q Durley , 

-3.nd . f th's clops ,ot neceso8ri:"y If ea acquain t Hnce ' i h t:_e 

time-f ctor, ti 1 it i"" not. uLfa':'r to s ~)o e J • 

1" .'1 t the 

defen nt liv ~ to t' , well . 
;:>0 ' ere !1_S a 

(1870 23 L.T. 471. 
19 

lbi. ct p.473, .er ~artin B. 
20 

e evide ce t~at 
a.i.1tiff 

of t is c &~ wit 
a ec i i on t e p a ,'nt ' 
av int~ents ith v 
~ Jr e i in 'u e <-- u , 

inc the re f nca t 
vis't" re(O\l c'-
Profi t, f" D ~rBe , 

'efendan s at ea~t knew tha the 
IFir ... et e uer£,~ fr W a conI. ar160n 

In en' ier 
or tLe ' OSR 0 

B I" In ':., ho 
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( f ~, -
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V 4 G. . , ther f • ~ h' t ,ver 

t. racti n , - t ' _ E: rec,tc ~ at b ." , a C'''' 1 ew' J. C'u 0 (" C .: : ., r~ ".-1,. 1_ 1: ..... ....-'..:;- I , 

" . or C"ff' .. "; L'..Lt t .J., ~ .... ' eva u; e l a mo" 

cas , _-_' ~-~--__ ~...L.-_~ TLd :1 , \, ) :'c 1 s 

to rei c, and CtCC u 'j dea thr- t., al n '- ;c.. ... quate. 
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Non-Delivery and Delayed Delivery 

In each of these groups of cases, therefore, but 

~~4 I, 

especially the latter, we f~nd a tolerable degree of support 

for the notion of transferred damages. Ne are, however, far 

from saying that transferability applies only to defective 

delivery, rather that it offers the clearest example. Indeed, 

since all that is acked is that C. suffers the damage which B. 

would have suffered, there can be no ground for restricting the 

operation of transferability to anyone particular breach. On 

the other hand, we would have to concede that its applic~tion 

to the field of non-delivery and delayed delivery is much less 

backed by 'authority' than it ~s to defective delivery; some 

cases, indeed, are distinctly adverse. ~e may try to re-appraise 

some of them. 

First , we may establish an argument based on Grebert­

Borgnis v. NU&ent . 11 In this case ~he defendant sold sheepskins 

to the plaintiff knowing they were for resale to a Frelch buyer; 

he failed to make delivery and the ~laintiff was adjudged liable 

in the French court to the sub-vendee in the sum of £28. In the 

present action the defendant conceded his liability for the 

vendee's loss of resale profit , and the court, resting its 

11 
(1885) 15 Q.B.D. 85 (CiA). 
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indifference,.19 

Now, if we are able to dispense with contemplation in 

these two situations (as we were when the claim arose from 

a defective sale) it is clear that its relevance to the 

recovery of damages paid is severely limited. Indeed, it 

~ould seem only where the breach is one by delay, and where 

the delay in performing the sub-contract is unavoidably 

greater than the delay in performing the head contract (and 

where, therefore, the damaGes are greater than if there had 

been no resale) that contemplation of resale might be in point. 20 

19 
Transferability could have a~plied to Portman v. Miudleton 

since the damages paid by the plaintiff were nothing beyond the 
ordinary dama~es for delaJ. If, however, they had been in any 
way ' special', then the rule in Elbinge~ v. Armstrong (1874) 
L. R. 9 .B. 473 would have operated so as to prevent any 
application of the doctrine In this case the defendant's delay 
caused the plaintiff to be late in the performance of a sub­
contract. Now , although he knew of the sub-contract, the 
defendant did not know that the plaintiff had agreed to pay 
stipulated amounts in the event of delay . Accordingly, the 
defendant was properly held not be liable for the amount paid 
by way of penalty to the sub-vendee. (Hovever, the plaintiff 
did recover the damages paid, not of course qua damages paid, 
but because they represen~ed the danages which might naturally 
have flowed from the defendant's breach, including ~herein the 
plaintiff ' s probable liab~lity or. the sub-contract to which, 
as the defendant knew , his own cO~ltract 'was subsidiary'; 
ibid., at . 479 , per Blackburn J.). 
20 

There appears to be no relevant authority. 
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that the defect alleged by the sub-vendee was non-existent. 

By acting thus, said Bowen L.J. , and insisting 'that the 

coal was according to the contract, the defendant may 

be said to have driven the plaintiffs to defend the action,.28 

Similarly, in Agius v. G.W.C. Co ., 29 the defendant was told 

by the plaintiff of a sub-vendee's threatened action but 

repudiated liability and declined to have anything to do with 

the defence. He did, however, add that he thought the claim 

'preposterous ' and 'excessive'. Now, asked A.L. Smith L.J., 

'~hat did this mean?' 'Obviously', he answered, 'it meant 

tha~ the plaintiff could not give in and pay the amount 

claimed, or, at any rate, that , if he did, the defendant would 

not be responsible,.3
0 

It followed then, in both these cases, 

that since the defendant had also contemplated resale, the 

plaintiff could recover the ex~ense s of the previous action. 31 

Supra n.21 at p.96. 
29 

[1899J 1 .B. 41.3 (CiA). 
30 

Ibid., at p.422. Lord Halsbury L.C. also thought that 
this alounted to 'an implied intimation' that the action 
ought to be defended; ibid., at p . 421. 
31 

T~o cases similar to Hammond v. Bussey and Agius v. 
Go< .C. Co . are 3utton v. Baillie (1891) 8 If .L . .t{ . 17, and :Bennett 
v. Kreeger (1925) 41 i.~.R. 609. In each case the defendant 
denied a state of affairs alleged by the third party (in the 
first case that a right of way existed over land, in the second 
that boods were defective), and in each the costs of a 
subsequent defence were recovered. 



Of course, these preceding cases are nothing more 

1°'" ~ L 

than particular instances of a reasonable defence and must 

be judged strictly in that light. That it may be unwise even 

to follow an express consent or direction is shown by Pow v. 

Davies.
32 

In tnis case the defendant purported to let 

premises to the plaintiff, believing that he possessed the 

authority so to do. He counselled the plaintiff to defend 

the subsequent action for ejectment arguing that the suit would 

not be persevered with were he to resist it. As Cockburn C.J. 

very properly observed: 'If the plaintiff acted on the advice 

of the defendant , I do not think it was a reasonable cQurse •• 33 

To conclude this part of our survey, we might conveniently 

take note of a case wherein the defendant's response to notice 

was totally non -committal. One such was Mors-Ie-Blanch v. 

Wilson
34 ~here the defendant was informed of a third party's 

threatened action yet dec~ined to offer the plaintiff any advice 

or assis tanc e. I In sit ua t ions like this, said Bov ill C. J . , 

where all the facts are laid before the defendant, and he leaves 

the plaintiff entirely to his own devices, the latter may Jursue 

32 
( 1861) 1 B. . S . 220. 

33 
Ibid ., at p~.228-9. further point telling against the 

plai tifr was that even had the defendant possessed the releva4t 
authority his defence to the ejectment action would still have 
faile , the a6reement for the lease being verbal only. The 
plaintiff's defence, therefore, was based on a mi~ taken view of t h e 
law . 
34 

(1873 ... pO,,",", -. _.... .... .. 
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reasonably: In some cases they should defend, in others 

perhaps wisely, not. The test lS, ln taking the stand they 

did, whether defending or not, did they act reasonably".50 

2. Physical Damage to Person or Propertl 

Now, quite apart from the question of damages and costs, 

there is the problem of physical damage to person or property. 

As we said earlier, the application of Hadley v. Baxendale to 

the recovery of damages and costs was a natural one in view 

of the element of resale. But we should not be surJrised if 

it turns out that Hadlel v. Baxendale has likewise been applied 

to the recovery of physical damage. For not only was there an 

almost total dearth o~ autno~ity on this to~ic prior to 1854, 

but the judgment also adapted the language of causation - it 

S oke of natural results' and probable 'c onsequences' - w~ich 

would allow it to be applied with as much facility to losses 

caused as to gains prevented. For ease of exposition , we sha~l 

trace its development in three categories of physical damage; 

these are distinguished not so much by the type of loss, but 

rather the manner of its occurrence. 

50 
The Australian ~ruit & Produce Co. Ltd v. Terry Pty Ltd 

(1934) 29 Tas.L.a . 102, 103. This vas an action for non-delivery 
of apples, the defendant :noling they were for resale. rhe 
plaintiff conceded the sub -purc haser Js claim for damages, avoiding 
the costs of litigation. Crisp J. held this to be a reasonab le 
approach and avarded the sum paid, plus profits lost, against the 
now defendant. 
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~cGregor has seen, such a degree 0: distress would not be 

contemplated as resulting from the breach of an ordin~ry 

commercial contract , but different again, he says, are cases 

wnich affect the plaintiff ' s ~ersonal, social and family 

interests ,. 59 Lord Denning M'~$' however, recently argued 

that even where these mo:e int~mate contracts are concerned 

mental distress is still a special loss , so that a reuedy 

is not allowed unless the defendant is forewarned of the 

relevant special circumstances. In the particular case, 

Cook v . ~., 60 the defendant solicitor acted negligently in 

the co duct of a divorce suit and was sued , inter alia, for the 

nervous shock , anxiety state and general breakdown in health 

caused by this failure to attend to his .duties . Said Lord 

D . .,,) ennJ..ng ! ~ • .1. • : 'Just as in the law of tort, so also in the 

law of contract, damaoes can be recovered for nervous SlOCK or 

61 anxiety state if it is a reasonably foreseeable consequence'. 

59 ... 
Op. cit ., L . 52 . Such damages 

U.S.A , he notes citing McCormick, 
60 

are often awarded in the 
UfJ. cit., p.145. 

:1967] 1 11 E. ct . 299 , (CiA); af.1.irming as to damages 
~966: 1 All E . R. 248 . 

61 
Q966: 1 11 E . ~ . 299, 303. In view of the subsequent 

decision in Ihe Heron ~I Lord Denning ': . R. 's reference to 
' foreseeable ' will have to be assumed to mean 'contemplated as 
not unlikely ' , or som2 such similar phrase; see cha.t?ter 
pp . - _ 0:-- • 



But here , he said , the defendant knew no more than that the 

plaintiff v'Jas highly strung. Had he kn own of her disposition 

to nervous breakdowns then his area of liability would have 

been enlarged . But as he was not aVlare of this, the action 

must fail on its facts . 62 

The difficulty vith this case lS that the plaintiff was 

indeed a woman of an unusually sensitive disposition. But it 

vas also one of those cases where , as McGregor said,63 mental 

dist r ess would • ordinarily ' flow from the breach . It is 

suggested , therefore , that the better approach would have been 

for Lord Denning .1 . R. to have compensated the plaintiff for the 

distress which the ordinary , robust p erson would have suffered 

from negligence in the conduct of a case which affected 

"personal , social and family interests" But this apart, the 

important point to note is that Lord Denning -l.R . does agree that 

mental dist r ess can form a separate head of damage. 

~ last possible head of direct loss is, of course, actual 

physical damaoe to person or property . The failure to carry 

safely springs oat readily to mind,64 but the decision in 

Supra n . 6C at p 303. 

64 
Supra n . 5 j . 

See f or instance Bradshaw v. L. & Y. 21y Co . (1875) L. R. 
10 C. P . 189 ; Phillips v . L .. & u . I • .. ly Co . (1879) 5 --l.B . D. 78; 
(1879 ) 5 C . _ . D. 280 . 
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1 f' () .. 1 ( 

the imprisonment and but for that , no doubt, the plaintiff 

wOlld not have been imprisoned'. But this, he added, is not 

enough : the breach nust not only be the sine qua non it nust 

also be (which here it was not) the causa causans. 77 

Nevertheless , despite the accuracy of t~is basic rule, 

there are three situations where the defendant will be held 

responsible for damage arising from an intervening act. The 

most straight f orward occurs where the intervening act is one 

which it was the defendant ' s contractual duty to guard against. 

78 This ~as why the defenda!t decorator in Stansbie v. Troman 

was liable for the loss of goods stolen from the house during 

his absence . He was duty bound, said Tucker L.J . , to keep the 

premlses secure lest thieves or dishonest persons gain access 

thereto . He had failed so to do and must be held respons·ble 

for allowing to happen that which he ought to have taken 

reasonable measures to prevent. 79 

77 
Supra 

applied to 
at p . 350. 
459 (ci ). 
78 

n.57 at p. 350 . The sa.e c0nsiderations, he s~id 
the loss of his c:othes . See too Fartin B~ ibid., 

similar case is Cobb v. G. : . Rly Co. [1893J 1 .B. 
See especially ibid., at p.464, per Bowen ~ . J. 

[1 948 : 2 K . B . 48 (C I ). 
79 

Ibid ., at p.52. See too Lond n Jo';"nt Stock Bank v. Macmillan 
[1918 J A . C. 777 (H/L) where the drawer of a cheque who had so 
written the sum as to allo~l it to be readily altered was held 
liable t the bank for the amount of the forged increase. It was 
his duty , the House of Lords held, to guard aga~n t drawing cheques 
in such a way as to make this poss':'ble. In \eld- ..... lunriell v. 
Stephens [1920 = h. . s . 956 (aiL), however, the plai tiff, 'vho had 
(footnote continued p . 99) 
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declaring, in a series of not unfamiliar phrases, that when 

the contract was made the parties contenplated the outbreak 

of war , and the consequent imposition of Admiralty 

restrictions as a ' real danger,87 and as 'matter which 

commercially ought to be taken into account,.88 

The essence of the judgment was then that the loss was 

contemplated , not because the defendants ever considered 

breakin8 their contract but because they must have a )preciated 

that delay in performance might be aggravated by an outbreak 

of war . In this way they deprived the interveninb act of its 

effect as a novus actus interveniens . ~oreover, it was on 

these grcunds that their lordships explained two earlier cases. 

The \'ilhelm , 89 it was said , could be justified since the 

defendants must have realised that delay in sailing would result 

in the vessel being frozen in: A . P . C.~ . , Ltd v. 30ulder Bros?O 

was also right since the torpedoing of a vessel while travelling 

overdue was not an event which could have been expected. Where 

breach is by delay, said Lord Porter, summing it up, it is 'the 

reasonable anticipation which matters t •
91 

87 
Supra n.84 at p.20 , er .uord du arq. 

88 
Ibid. , at p.18, per Lord Uth'va t t • 

89 
(1856 ) 14 ~ . T. 636. 

90 
(1917) 86 L . J . ICB . 1495. 

91 
Supra n.84 at p 7. 

't 



Final Vord 

It was argued in the opening chapter (and we reminded 

ourselves of it at the beginning of this chapter) that a 

separate reliance interest appeared only when the claim 

consisted of what we subsequently referred to as 'losses 

caused'. We might conveniently clo e our survey of this 

to~ic by briefly re-examining the relationship which 

protection of this reliance interest bears to protection of 

the expectation interest. 

It was argued in the Introduction92 that, In total 

contrast to reliance expenditure a la lJurse v. Barns, these 

are reliance losses suffered only because the contract has 

been broken; so they are in a sense the only contractual losses 

w:lich ~ight 2roperly be referred to as 'consequential '. This 

meant, it was pointed out, that there could be no possible 

'inconsistency of com~ensation' about an award which protected 

both reliance and expectation interests. 93 Indeed, if the two 

were not combined this would itself be an inconsistency, though 

one working in the opposite direction. ~or instance, it was 

shown to be inadequate to give the farmer, w~ose herd had been i .. ~~c~_: 

by his unwitting purchase of a diseased cow, only the difference 

92 

93 
For a discussion of tnis point In another context see the 

previous chapter pp. ~/~ _Arr 



in the value of the cow as it was and as it should h ve b8en. 

It was also shovn to be insufficient to compeneate him only 

for the injuries suffered, as this would merely be to put 

him in the position he would have been in had the contract 

never been made . 

But these points seem no"C always to have been appreciated. 

I J ' . . 94 f . t n ac.t\:son v. \'a -c son , or lns anc e , the plaintiff claimed 

only for his out - of-pocket 108s95 and nothing beyond for the 

value of his bargain . Th~s may be understandable (for the 

small amount involved would make the expectancy easily over-

looked) but the fact remains that in this case, and apparently 

many of those like it,9
6 

the damages were incomplete . Street, 

however , points to one such case wherein the proper measure of 

damages was awarded . This was I.' ndreVis v. J:Topkinson97 where 

the plaintiff was injured when driving a vehicle warranted to 

94 
Supra n.73 . 

95 
Including therein a sum representing the loss of his. 

wife ' s services . 
96 

This certainly seems to be so with those decisions cited 
su ra n . 74 . 
97 

. B. 229. 



be in a certain condition. He recovered com~ensation (i) 

for the injuries he sustained, and (ii) for the difference 

between the value of the car as it 1as and as it should 

have been. This , said the author, was the proper approach, 

since the plaintiff recovered damages 'for both reliance 

and expectation interests , • 98 

Op. c:..t. , p.245. 
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