
LEGAL ONLINE

Copyright © 2011 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668 Page 1

Journals

Current Search >> Journal of Law and Medicine > Volume 20

Journal of Law and Medicine > Volume 20 > Part 1 > Medical law reporter

 

 Article | Top

Medical law reporter

Editor:  Thomas  Faunce * 

Click here for PDF print version

[This article is 15 pages in JLM]

(2012)  20 JLM 44

Civil liberties and the critics of safe vaccination: Australian Vaccination Network Inc v Health Care
Complaints Commission [2012] NSWSC 110

Public immunisation programs have, time and again, demonstrated their effectiveness at reducing mortality and morbidity

from vaccine-preventable diseases such as measles and pertussis. Governments, health agencies and almost all health

practitioners regard vaccines as safe and cost-effective treatments with a low risk profile. Nevertheless, despite, or

perhaps because of, their success, immunisation programs and vaccines have increasingly been questioned by various

lobby groups, sceptical of the safety of vaccines and the motives of those who administer them. Whereas the reach of

these groups would have once been limited by the cost of postage, the internet has delivered a global audience. The

extent to which these anti-vaccination advocates are expected to comply with the ethical and professional standards

applied to registered health professionals remains unresolved in Australia. As demonstrated in the case of Australian

Vaccination Network Inc v Health Care Complaints Commission [2012] NSWSC 110, the ability of professional oversight

bodies to regulate the information promoted by these lobby groups is limited by traditional conceptions of the doctor-

patient relationship and the clinical setting in which medical advice is delivered. Acknowledging that vaccines, like all

medical treatments, involve some level of risk, this article explores the relationship between the state, parents, family,

medical professionals and such lobbyists within a human rights framework, suggesting that most public immunisation

programs deliver benefits in "the best interest of the child" that, on balance, provide a good result for the civil liberties of

Australians.

Introduction: The global public health success of vaccination

Australian Vaccination Network Inc v Health Care Complaints Commission [2012] NSWSC 110 is a case concerned with the regulatory

standards that should apply to anti-vaccination lobbyists in Australia. By way of general background to the issues involved, it should be

emphasised that public immunisation programs are scientifically proven, cost-effective and safe medical interventions estimated to save three

million lives worldwide each year. 1  Through such vaccination programs, humanity has banished the scourge of smallpox and is tantalising

close to realising the long-held goal of a world free from polio. 2  The effectiveness of widespread childhood immunisation in Australia has

seen the retreat of debilitating and frequently fatal childhood illnesses from the health system and public consciousness. Endemic measles

transmission 3  was eradicated in Australia between 2005 and
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2007. 4  Yet it is sobering to recall that more than 200,000 children worldwide continue to die from measles each year, mostly in developing

countries. 5  Many more die from other vaccine-preventable diseases such as rotavirus, diphtheria and pertussis.

Globally, countries have committed to reducing mortality in children under the age of five by two-thirds by 2015 as part of the United Nations'

Millennium Development Goals. 6  Public immunisation remains the key to achieving this goal, and reducing the suffering caused by preventable

diseases that kill and maim. Significant progress has been made to date, with a 74% reduction in measles deaths globally (2000-2007) 7  and

endemic polio confined to four countries (down from 125 in 1988). 8  However, with an estimated 19 to 24 million children remaining out of reach

of vaccination programs, this goal remains optimistic. 9 

Yet, as an easy target for governments seeking short-term, low-risk "savings", foreign aid spending on vaccination has been curtailed to meet

austerity targets or politically-driven budget surpluses. 10  This is despite the benefits provided to the recipient nation and the donor country, eg,

by reducing the number of individuals capable of transmitting a disease to a traveller or population group through migration. Indeed, so-called

"imported cases" of measles now constituted the major source for local outbreaks in Australia and the United States. 11 

A natural concern from such funding cuts is that, just as the memory of the scourge of childhood diseases recedes from the public's

consciousness and with parents challenging their doctors with information obtained online about the alleged risks of vaccines, there is a danger

that these diseases will again emerge. Misinformation can quickly lead to a drop in the coverage rate of vaccines below the level required to

maintain herd immunity. Dr Andrew Wakefield's now infamous and flawed study linking gastrointestinal disease and developmental regression

in a group of previously healthy children to "environmental factors" 12  (including the combined Measles, Mumps, Rubella (MMR) vaccine) saw

vaccination rates decline in the United Kingdom. 13  With weakened herd immunity, it is perhaps unsurprising that the United Kingdom has

seen at least two significant outbreaks of measles since 1997. 14  Despite the Lancet retracting the study, 15  and other published research

repeatedly
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contradicting Dr Wakefield's findings, 16  the study continues to bolster the claims of several anti-vaccination groups. Not even the removal of

Dr Wakefield from the register of medical practitioners for multiple counts of serious professional misconduct, including research misconduct,

has diminished the credibility of this study to some. 17 

Perversely, the low incidence of childhood mortality, rather than being a cause for celebration, has increased the attention paid to the rare

adverse events associated with vaccines, 18  whether or not there is medical evidence linking the event to the vaccine. 19  These reports

often downplay the overall safety of a given program and the significantly higher risks presented by the disease. 20  It is incumbent on health

practitioners to counter misleading information, while providing clear and accurate information on the risks and benefits of vaccination.

Doctors, nurses and other health practitioners are under a legal and ethical obligation to conduct themselves in a professional manner. Such

requirements are prescribed under legislation, 21  professional codes, 22  and extend beyond the conduct of the doctor within their surgery.

Deviation from those guidelines can lead to loss of registration and practising rights, 23  professional sanctions, liability in negligence and even

criminal punishment. 24  The power of professional registration bodies to sanction members has been described as a "protective" rather than

"punitive" function, placing the wellbeing of the community at the centre of the proceedings. 25 
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As trusted sources of medical information, doctors and nurses must ensure they provide accurate health information to their patients and to

anyone who might be expected to make a clinical or treatment decision on the basis of that information. 26  With the enactment of a national law

for the
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registration of many health practitioners (including, controversially, chiropractors and from 1 July 2012 traditional Chinese medicine

practitioners), 27  a similar obligation is presumed to apply to these practitioners. 28 

But the debate over immunisation continues outside the surgery and involves a range of individuals, groups and forums that are not regulated

or subject to a level of professional oversight. One such group purporting to provide information about vaccination is the Australia Vaccination

Network (AVN). In 2009, an effort was made to bring the leadership of the AVN and the organisation itself within the legislative framework for

handling health care complaints in New South Wales.

The Australian Vaccination Network, Dorey and the Health Care Complaints Commission

In 2009, two complaints were lodged under the Health Care Complaints Act 1993 (NSW) (the Act) with the New South Wales Health Care

Complaints Commission (HCCC) against the AVN and its president Ms Meryl Dorey. The first complainant, Mr McLeod, alleged that both parties

had engaged, and continued to engage, in "misleading or deceptive conduct in order to dissuade people from being, or having their children,

vaccinated". 29  Mr McLeod is a member of an online group titled "Stop the AVN". 30 

The misleading or deceptive conducted alleged included, inter alia, statements on the AVN's website that "measles, mumps, and rubella are

' non-life threatening illnesses in early childhood '; the incidence of diphtheria 'decreased well before the use of mass vaccination'; and that

'research has suggested there is a connection between vaccination and autism, Crohn's Disease and Irritable Bowel Syndrome' ". 31 

Mr and Mrs McCaffery lodged a similar complaint with the HCCC. In March 2009, Dana McCaffery, aged 32 days, died of complications arising

from pertussis. The McCafferys live only a few kilometres from the AVN's headquarters and in a region where 33% of children are not fully

vaccinated, 32  8% of the population are registered vaccination "conscientious objectors" (national average 1.5%) and between 9.9% and 10.7%

of children born between January 2003 and December 2008 have received no recorded vaccines (national average 3.1%). 33  A coverage rate

of 90% or more is considered necessary to afford strong herd immunity. 34 
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In addition to alleging misleading and deceptive conduct, the McCafferys also complained about harassment directed towards them by the AVN,

its representatives, and members following the death of their daughter. 35 

The HCCC agreed to investigate the complaints as they "raised significant issues of public health and safety" 36  and focused on information set

out on the AVN's website as "the website provides the main source of information to members". 37  The site was described as a "starting point"

for a member of the public seeking information about vaccination. 38  An initial challenge to the jurisdiction of the HCCC to investigate the AVN

was dismissed by the HCCC. 39 

The final Investigation Report included a discussion and rebuttal of several statements of the AVN and Ms Dorey, whether made on the AVN's

website or in public. 40  It is clear from the report that the HCCC believed that the AVN and Ms Dorey had made inaccurate statements, 41 

misstated research findings or government documents, 42  failed to acknowledge contrary findings 43  or selectively quoted from sources. 44
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  Nor was the HCCC persuaded that the current "disclaimer" on the AVN website was satisfactory to "balance" the information on the website.

A primary reason was that it "does not advise the general public of the apparent purpose of the AVN in providing information about vaccination

and that other sources of information, including medical advice, should be taken into account when making decisions". 45  In reaching this

conclusion, the HCCC contrasted AVN's statement with those of other sites about vaccination organised with close involvement of registered

health professionals: Vaccination Information South Australia, Vaccination News, Vaccine Awareness Network and Vaccination Risk Awareness

Network. 46 

In the absence of a clear disclaimer on the AVN's website and the anti-vaccination stance of the organisation, the HCCC upheld the complaint

and made the following recommendation under s 42 of the Act (the Recommendation):

The Australian Vaccination Network should include an appropriate statement in a prominent position on its website which states:

1. the Australian Vaccination Network's purpose is to provide information against vaccination in order

to balance what it believes is the substantial amount of pro-vaccination information elsewhere;

2. the information provided should not be read as medical advice; and

3. the decision about whether or not to vaccinate should be made in consultation with a health care

provider. 47 
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The HCCC refused Mr McLeod's request to issue a prohibition order under Div 6A of the Act against Ms Dorey personally, as it was not

convinced that the Code of Conduct for Unregistered Health Practitioners applied to Ms Dorey or, in the event that it did, that she had breached

it. 48 

The AVN did not implement the HCCC's recommendation and, on 26 July 2010, the HCCC issued the following public warning on its own

website pursuant to s 94A of the Act (the Public Warning):

The AVN's failure to include a notice on its website of the nature recommended by the Commission may result in members of the public

making improperly informed decisions about whether or not to vaccinate, and therefore poses a risk to public health and safety. 49 

The Investigation Report and Public Warning were subsequently relied upon by the Minister for Gaming and Racing in an unrelated decision to

revoke the AVN's fundraising licence issued under the Charitable Fund Raising Act 1991 (NSW) . 50 

AVN's appeal to the New South Wales Supreme Court

Following the Public Warning, AVN appealed to the New South Wales Supreme Court seeking a declaration that the HCCC's investigation,

the Investigation Report, Recommendation and Public Warning were ultra vires on the ground that "neither of the complaints were a complaint

within the meaning of the Act": see Australian Vaccination Network Inc v Health Care Complaints Commission [2012] NSWSC 110 at [5]. It also

sought an order "in the nature of certiorari" to quash the HCCC's Public Warning and to overturn the decision to revoke its fundraising status (at

[5]).

Argument before a single justice of the Supreme Court focused on the proper construction of the Act, and involved a discussion of fundamental

principles of statutory interpretation. As the application of the Act depended on the AVN being a "health service provider" within the meaning of

the Act, it is useful to set out some background about the AVN and the HCCC.
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The Australian Vaccination Network

The AVN (originally named the Australian Council for Immunisation) (at [1]) is an incorporated association, formed in 1994 and based in

northern New South Wales (at [1], [54]), although its presence on the internet and notoriety gives it a much broader public profile. 51  For

example, its president Ms Meryl Dorey recently delivered an address on vaccination at a popular music festival. 52  According to the constitution

of the AVN, the purpose of the association includes:

(a) the advancement and promotion of education and learning amongst the public about all matters

concerning human health and human physical and social well-being;

(b) the propagation, publication, dissemination and diffusion of knowledge and information to the

public about all matters concerning human health and human physical and social well-being;

(c) the encouragement and promotion of the widest possible dissemination to the public of all

information concerning human health and human physical and social well-being. 53 

This overarching purpose is distilled in the AVN's Code of Ethics , which is "binding on all AVN Office Bearers and such Members of the

Committee". 54  Relevantly, the Code of Ethics states the mission of the AVN as:
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1. To encourage all families to be fully informed with regards to medical procedures in general –

vaccination specifically – enabling the [sic] to make educated decisions.

2. Making available the experience of families (with their permission) and the results of research to

Members of the Association and to other interested persons and associations.

…

7. Encouraging State and Federal Governments to record the necessary vaccination information …

These records include:

(1) Monitoring the vaccination status of those contracting

"vaccine preventable" diseases.

(2) Compulsory reporting, recording and investigation of possible

vaccine reactions.

…

(4) Maintenance of a national toll-free number for parents and

health professionals to report suspected adverse vaccine and

drug reactions. These reactions are to be investigated by an

independent panel which includes consumer representatives

as the primary stakeholders.

…

(6) A new government committee to be set up to review all new

vaccine licenses [sic]; this committee to include stakeholders

from consumer groups such as the AVN.

(7) New legislation to be introduced in every State of Australia

to guarantee that no child or adult can be discriminated

against as a result of their vaccination status and that no

school, preschool, childcare centre or employer can require

vaccination for any reason.

…

10. Challenging media articles that give misleading information to the public.
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11. Dealing with any and all threats to the AVN's ability to protect and inform the Australian public. 55 

Office bearers and committee members are expressly reminded that "we cannot tell the parent to vaccinate or not to vaccinate their children or

themselves", nor can they "give medical advice". 56  Practical advice to parents is provided on the AVN's "What you need to do" page, where

they recommend:

Once you have read through this information [Product Information sheets on vaccines], make a list of questions that cover your concerns

with vaccination. Ask your GP or clinic sister these questions. Then, ask a natural therapist and/or the AVN those same questions. Once

you have gotten answers … you will have the confidence to know that you've done the best possible thing by your precious child. 57 

Even assuming that representatives of the AVN do not push an "anti-vaccination" view, the provision of information to parents about medical

risks and therapeutic products with a view to influencing their decision to vaccinate would appear to constitute the "giving" of medical advice,

contrary to the AVN's Code of Ethics . In any event the provision of health information could render them amenable to the jurisdiction of the

HCCC.

The Health Care Complaints Commission

Responsibility for regulating the behaviour and conduct of health practitioners and health providers is fragmented in Australia, with State,

national and professional bodies all exercising control over health care providers. 58  The introduction of a "national law" for health practitioners

has had some success in improving the sharing of information between professional councils, albeit with some early problems. 59  There

remains, however, the challenge of providing members of the public with a single avenue for lodging a complaint against a health service

provider from whom they may not be receiving any treatment. Some jurisdictions have enacted laws in an attempt to ease this process.
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In New South Wales, the HCCC is responsible for:

(a) receiving and assessing complaints … relating to health services and health service providers in

New South Wales, and

(b) investigating and assessing whether any such complaint is serious and if so, whether it should be

prosecuted, and

(c) prosecuting serious complaints, and

(d) resolving or overseeing the resolution of complaints. 60 

In exercising its functions under the Health Care Complaints Act 1993 (NSW) , the HCCC must hold the "protection of the health and safety

of the public" as its "paramount consideration". 61  The HCCC must notify the relevant professional council of any complaint made "against or

directly involving" a registered (or formerly registered) health professional as soon as practicable. 62  Generally, an HCCC investigation will

be accorded priority over an inquiry by a professional body, 63  although the Act does allow a professional body to take appropriate action to

"protect the life or the physical or mental health of any person". 64 

Under s 7 of the Act, a complaint can be made to the HCCC concerning:

(1) …
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(a) the professional conduct of a health practitioner …, or

(b) a health service which affects the clinical management or

care of an individual client.

(2) A complaint may be made against a health service provider. 65 

A "health service provider" means a person who provides a health service "being a health practitioner or a health organisation". 66  In typically

circular drafting, a "health organisation" is defined as a body (not being a health practitioner) that provides a health service. Importantly, the

definition of "health service" is expansive and includes, inter alia, the provision of the following services:

(a) medical, hospital and nursing services,

…

(d) pharmaceutical services,

…

(f) community health services,

(g) health education services, 67 

Section 8 of the Act sets out a non-exclusive list of people who can make a complaint to the HCCC, including "the client concerned", "a

parent or guardian of the client concerned" or "a member of parliament". While s 8 states that "a complaint may be made by any person", it is

significant that "a member of the public" is not included in the list of examples.

The parties to the proceedings accepted (and the court agreed) that as "vaccination is a matter about health … [the] provision of information

about vaccination is a health education service" (at [10], [43]). Consequently, it was accepted that the AVN could be characterised as a "health

service provider" for the purpose of the Act. 68 

However, the central issue before the court was whether the complaints lodged by Mr McLeod and the McCafferys were "complaints" for the

purpose of s 7 of the Act, such as to enliven the power
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of the HCCC to commence an investigation, 69  jurisdiction over which is "conditioned on the existence of a 'complaint' within the Act". 70  The

AVN sought to confine "complaints" to those arising under s 7(1)(a) or (b) of the Act. Conversely, the HCCC believed its jurisdiction extended to

complaints raised under s 7(1)(a), (b) and 7(2) , with the latter providing a broader power to investigate a complaint "against" a health service

provider.

Counsel for the AVN submitted that only a complaint concerning the matters outlined in s 7(1)(b) provided jurisdiction for the HCCC to

investigate a health service provider such as the AVN. On this basis, the AVN advanced that the two complaints did not fall within s 7(1)(b)

of the Act, as the "health service" provided by the AVN "did not affect the clinical management or care of an individual client" (at [22]). It was

contended that, for a complaint to validly fall under s 7(1)(b) , the health service "must actually influence an individual". Furthermore, the

AVN submitted (at [25]) that the phrase "clinical management or care" in s 7(1)(b) was limited by the traditional understanding of "clinical" as

importing

an element of clinical judgment, which in turn would carry with it the requirement of some knowledge or understanding on the part of the

health service provider of the client's personal circumstances and needs, and consideration by such a provider as to how the intended

supply of the health service would affect those personal circumstances.
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AVN argued that, as it had no direct contact with a visitor to its website, it could not have "affected" the clinical management or "clinical care" of

that individual. 71  The HCCC objected to this narrow interpretation of s 7(1)(b) and, furthermore, argued that the complaint was accepted as a

valid complaint pursuant to s 7(2) of the Act.

The AVN rejected the HCCC's contention that s 7(2) provided an additional category of complaints arguing that it simply clarified the meaning of

s 7(1) . The HCCC argued (at [30]) that this interpretation, if accepted, would leave s 7(2) with "no work … to do" and would undermine a chief

principle of statutory interpretation, namely, that "all words are to be given some meaning and effect". 72 

Furthermore, the HCCC argued (at [34]) that if the narrow reading of "affect the clinical management or care" proposed by the AVN was

adopted, then:

it [would be] difficult to see how a health education service could ever be said to "affect" the clinical management or care of an individual

client and therefore be the subject of a complaint under s 7 since, by definition, a health education service will be from the actual provision

of clinical management or care.

The HCCC proposed (at [44]) that "clinical management or care" could appropriately cover the scenario of "a cohort of persons reading [the

AVN's] website and taking its contents into account in deciding whether to vaccinate their children". The court proffered a third interpretation

during the hearings in which "clinical management or care" could extended to non-clinical settings where, eg, a mother relied on information

on the website in the care of their child (at [27]). In this event, AVN might "affect" the care of a client, even if the AVN had "neither knowledge

nor understanding of the particular circumstances of the mother or the child and notwithstanding that [the information on its website] might be

regarded as 'information' rather than 'advice' " (at [27]).

Findings of the Supreme Court

Ultimately, the Supreme Court was not persuaded by the HCCC's arguments and found in favour of the plaintiff, declaring that the two

complaints were not "complaints" for the purpose of the Act and
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that the subsequent investigation, Investigation Report, Recommendation and Public Warning were invalid for want of jurisdiction (at [69]). 73 

The court rejected the submission that s 7(2) is an alternative source of jurisdiction to that provided under s 7(1) , finding (at [40]):

on a reading of the Act as a whole,[ 74  ] Parliament ought be taken to have intended that the HCCC be empowered only to deal with certain

types of complaints, being the complaints concerning the subject matters specified in s 7(1) .

Moreover, the court agreed (at [45]) that s 7(1)(b) was limited to complaints "concerning a health service that has a concrete (even if indirect)

effect on a particular person or persons". It dismissed the HCCC's scenario of an individual being influenced by the contents of the website of a

health service provider, finding (at [44]):

Had Parliament intended complaints regarding the contents of such websites to be covered by s 7(1)(b) , it would, in my view, have used

broader words. It might, in that instance, have provided for complaints "concerning a health service that affects medical decisions made by

clients of the health service".

The court was not convinced that Parliament had intended the HCCC to investigate complaints about the actions of health services "that have a

tendency to affect a person or group, but which cannot be shown to have had an effect" (at [45]). Moreover, if Parliament had sought to regulate
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conduct that has a "particular tendency, rather than having an actual effect", it could have modelled the Act on provisions of the Australian

Consumer Law which prohibit "conduct that is misleading or deceptive or is likely to mislead or deceive" (at [46]). 75 

A key weakness in the HCCC's case was that neither of the complaints could show that the AVN had affected the clinical management or

care of themselves, or a "client". That they were concerned citizens was not sufficient to give their complaint the necessary standing (at [59]).

That the AVN's website might have the tendency to affect the decision of an unknown party was also not sufficient, even if the AVN desired its

website to have such an effect (at [59]).

Consequences for freedom of expression and whistleblowing

As a result of the court's decision, it is clear that the absence of an "affected" "client" will drastically curtail the HCCC's ability to investigate

complaints against health service providers, especially those engaged in the provision of "health education". Notwithstanding the findings of the

court, it is doubtful that Parliament anticipated such organisations would be excluded from the HCCC's oversight. Indeed, the imperative for the

HCCC to consider the "protection of the health and safety of the public" as its foremost objective suggests a broader remit for the HCCC than

the court allowed. A broader reading of s 7(1)(b) and 7(2) would have furthered the protective purpose to which the Act was directed.

The effect of this decision on future complaints remains unclear; however, it is possible that potential whistleblowers may be discouraged from

disclosing conduct which places the public at risk in the absence of an "affected client" willing to come forward. For some conduct, such as

"phantom billing" or poor corporate governance, it may be difficult to identify an "affected client". While the "exoneration from liability" afforded

to a person "making" a good-faith complaint, or "reporting any matter or thing that could give rise to a complaint", might not depend on the

existence of a valid "complaint" under the Act, the risk of civil litigation if the complaint does not satisfy s 7(1)(b) may still discourage disclosure.

(2012) 20 JLM 44 at 54

Nonetheless, the decision points to steps which Mr McLeod, the McCafferys or even the HCCC could take to successfully address the perceived

risk of the AVN. First, as the court suggests, 76  the parties could identify a client "affected" by the information on the AVN's website. For

example, a complaint could be lodged by or on behalf of a mother who decided not to immunise their child on the basis of the following AVN

assertion:

Unlike vaccination (which offers only temporary immunity), the natural occurrence of each of these diseases (measles, mumps and rubella)

(all non-threatening illnesses in early childhood) generally results in lifelong immunity. 77 

This, however, may not address the AVN's argument that "clinical" should be given a narrow interpretation and exclude complaints against

providers not in a position to know or understand the client's individual circumstances.

Secondly, any person (including the complainants) could bring an action against the AVN alleging deceptive and misleading conduct contrary

to s 18 of the Australian Consumer Law . In a previous and unrelated case, the AVN accepted that, in relation to some of its activities at least, it

was engaged in trade or commerce. 78  Such a suit would not require a plaintiff to establish that "any actual or potential consumer has taken or

is likely to take any positive step in consequence of the misleading or deception". 79 

Finally, the parties could lobby Parliament to amend s 7 of the Act to clarify that both s 7(1) and 7(2) confer a power to investigate complaints

against health providers. Alternatively, Parliament could amend the Act to broaden the definition of "clinical" or "care" or to allow the HCCC to

investigate complaints under s 7(1)(b) where there is a mere tendency for the conduct to affect a client. The court even suggested language for

such a reform (at [44]).

However, the current authors do not support legislative reform of the HCCC in the manner proposed above or by the court. In a free society,

the views and opinions expressed by Ms Dorey and the AVN should be protected against government interference. Arguments against

public immunisation programs are not simply debates over health policy; they are also political discussions. As such, the AVN's website, and



LEGAL ONLINE

Copyright © 2011 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668 Page 10

Ms Dorey's statements, ought to be protected from interference by Parliament or the Executive by the implied constitutional right of political

communication. 80 

Moreover, freedom of expression is an essential human right, protected under international and domestic human rights instruments, 81  and

should not be abridged except in the most limited of circumstances, such as a major pandemic. 82  It would be inappropriate for a government

agency to be given a standing mandate to censor debate or force an individual to include a statement on their website with which they do not

agree. If the misleading information of the AVN is to be challenged, then it should be through the better dissemination of accurate information

and the proper management of rare adverse events following immunisation.

(2012) 20 JLM 44 at 55

Consequences for public vaccination

Despite the media attention secured by groups such as the AVN, the Australian community almost universally accepts childhood immunisation

programs. As shown above, only 1.5% of the population are registered as vaccination "conscientious objectors", although in some areas this

figure rises to 8%. Low coverage rates are therefore more likely the result of traditional health determinants: socio-economic status, family size

and distance from health services. 83  A better use of government health resources would, therefore, be to address these known barriers to

accessing health care, rather than pursuing a minority who – in many cases – are afforded protection by the vaccinated community within which

they reside.

Nonetheless, it is vital that governments, and health agencies, promote the benefits of vaccination, while also addressing public concerns

provoked by media reports of adverse events attributed (rightly or wrongly) to vaccines.

In the course of any widespread medical intervention, adverse events or "adverse events following immunisation" occur and, occasionally,

these adverse events result in temporary or permanent disability. 84  Unless these rare cases are treated in an appropriate manner, they can

undermine support for public vaccination programs and provide support for those who run an anti-vaccination message. For instance, following

several cases of febrile convulsions in children under five, associated with the Commonwealth Serum Laboratories' (CSL) Fluvax™ vaccine for

seasonal influenza, WA Health suspended its program. 85  Media coverage at the time was critical of the timeliness of the WA Health and the

Australian Government's response, 86  and the relationship between the Australian Government and CSL. 87  A "warning letter" from the United

States Food and Drug Administration (FDA) critical of CSL's manufacturing standards compounded the stigma against Fluvax, and influenza

vaccines generally, despite being issued a year after the event. 88  Media interest in this incident continues, with one family commencing legal

action against CSL and the Western Australian Government. 89 

Despite the overall low incidence of adverse events following immunisation for the seasonal influenza program generally, the ongoing

scepticism towards the program is likely to have a negative impact on its effectiveness in the foreseeable future. 90  This is despite the fact that

20% to 40% of children are infected with influenza in a typical season, with the highest incidence in children under

(2012) 20 JLM 44 at 56

the age of two (who often require hospitalisation). 91  Some have suggested the introduction into Australia of a no-fault compensation scheme

for adverse events following immunisation, to minimise community objection to vaccination and to ensure "redistributive justice" for an injured

party. 92 

It would be wrong, however, to dismiss the "anti-vax" movement as Western vanity born of complacency. In developing countries, rumours

over the motives of polio vaccination programs funded by the United Nations have hindered the eradication of the virus in some countries. 93

  Attempts to rebuild confidence and trust have recently been undermined by the revelation that the United States Central Intelligence Agency



LEGAL ONLINE

Copyright © 2011 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668 Page 11

(CIA) recruited Dr Shakeel Afridi to conduct a fake immunisation drive in Pakistan under the cover of humanitarian work. This work was part

of the CIA's efforts to collect DNA evidence establishing Osama bin Laden's whereabouts. 94  Pakistan remains one of the four reservoirs

of wild polio in the world and the CIA's efforts have reportedly led to significant hardship for the charity responsible for dispensing polio and

other vaccines in the country. 95  Rather than denouncing this conduct (that undermines the foreign aid and health policy of the United States),

politicians have introduced a Bill that would grant Dr Afridi United States citizenship. 96 

Nonetheless, the refusal of parents to vaccinate their children can place their child at risk, and jeopardise the safety of members of the

community (such as Dana McCaffery) who are too young to be vaccinated. While an adult, or competent young person, is presumed to be

entitled to refuse medical treatment (whether life-saving or not), what obligations does a parent owe to an infant or young child who cannot

consent to medical treatment on their own? Moreover, what responsibility does an intentionally unvaccinated individual owe to the community?

Human rights instruments afford special protection to the "family", 97  and so the legal starting point for decisions about vaccination is that "the

united view of both parents is correct in identifying the child's welfare". 98  However, this does not mean that the question to be answered is

whether the state's interest in vaccination outweighs the "right" of the parent to raise their child according to their wishes. Rather, in matters

affecting the child, the child's rights outweigh both those of the state and their parents. 99  As such, the proper determination is what is in

"the best interests of the child", having appropriate regard to the views of the parents. In keeping with the common law's concepts of the

responsibilities of strangers 100  and biomedical ethics, 101  the interest of the community in maintaining a high immunisation rate should never

override the right of an individual to consent to medical

(2012) 20 JLM 44 at 57

experimentation or treatment. 102  However, it is not a necessary corollary to this principle that the community cannot exclude a non-vaccinated

individual where necessary to prevent injury to others or to the child in question (eg during a measles outbreak at a school or to exclude an

unvaccinated visitor from visiting a house with young children). 103 

As vaccination does not usually constitute "life-saving" treatment, it may be reasonable for a parent to refuse to vaccinate their child. 104 

Factors weighing in favour of a parent's decision to refuse to vaccinate their child would include the nature of the disease (seasonal influenza as

opposed to rabies), the views of the other parent or child, 105  and the likelihood of the unvaccinated child contracting the disease. In Australia,

if the mother is a carrier of a vaccine-preventable disease, the courts have been willing to intervene to order the vaccination of her child against

the particular condition only. 106 

Conclusion

Of course, if even a minority of parents decided to stop vaccinating their children, the community would suffer from a significant decrease

in herd immunity. And, as immunisation from many vaccine-preventable diseases wanes over time, the incidence of these diseases would

increase. Should such outbreaks reach "epidemic" levels, the Governor-General can "declare the existence in [a location] of that epidemic or

of the danger of that epidemic" under the Quarantine Act 1908 (Cth) . 107  Once an epidemic is declared, the Minister for Health is authorised

to "give such directions and take such action as he or she thinks necessary to control and eradicate the epidemic, or to remove the danger of

the epidemic, by quarantine measures or measures incidental to quarantine". 108  Failure to comply with a direction is punishable by 10 years

imprisonment, 109  and the Minister's power to give a "direction" is not restricted by "any other Commonwealth law, or of any law of a State or

Territory". 110  Quarantine measures include:

(i) the examination, exclusion, detention, observation, segregation, isolation, protection, treatment

and regulation of vessels, installations, human beings, animals, plants or other goods or things; or

(ii) the seizure and destruction of animals, plants, or other goods or things; or
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(iii) the destruction of premises comprising buildings or other structures when treatment of these

premises is not practicable. 111 

The scope of the quarantine power, in relation to humans, has not been properly tested in the High Court although, like the defence power, it is

assumed to be a broad head of power, limited only to considerations of what a particular circumstance involves. As a pandemic could lead to

the temporary closure of parliaments, courts and other bodies of review and redress, the imposition of quarantine on

(2012) 20 JLM 44 at 58

any individual or community is likely to be far more harmful to human rights and liberties than efforts to encourage immunisation through

government grants for practitioners and parents. 112 

Public immunisation programs represent one of the greatest achievements of medical science and public health policy. The success of vaccines

in reducing infant mortality stands in stark contrast to "evidence" presented by organisations such as the AVN that vaccines place children at

risk, offer little long-term benefit or are dispensed by practitioners pursuing financial advantage. More can, and should, be done to properly deal

with rare adverse events following immunisation and to reduce the burden of vaccine-preventable diseases in Australian and abroad. However,

in their response to organisations critical of vaccination, governments need not resort to laws which limit speech; rather they should themselves

speak more and more pointedly in favour of science.
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