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COPYRIGHT IN THE DIGITAL ENVIRONMENT

| note the ALRC's preference for submissions tavboéen against the questions raised
in their issues paper. However | find that thisnfat would not allow me to address
important issues around customers of digital maltddnless and until these customer
concerns are addressed through a proper regimeongemer protection, there will be

unnecessary constraints on growth of the digitaineeny.

This submission briefly reviews the dearth of enepirevidence that copyright policy
is either effective or efficient. It then focusea consumer rights, how these are
unnecessarily undermined by copyright policy, aogvtihis lack of balance between
producer and consumer rights is radically worsemec digital environment with
legislated monopoly privileges. A poor consumer iemment will impede the
development of a flourishing digital sector. A rangf specific issues are discussed
briefly: double-dipping through technological prctien measures (TPMs), the right for
communities to access cultural material sold usiogyright privileges, the excessive
strength of copyright privileges, compliance castd the proportionality of penalties.

Backaround

Copyright commenced as a pragmatic exchange obordsd censorship services in
exchange for a royal monopoly privilege. Since thidmas grown radically as business
interests seek and gain extended monopolies taetiseir profitability. But it remains,
as Lord Templeton said just before his elevatioth#®o House of Lords, a restraint on
trade. He went on to say that such a restrictiaridconly be justified to the extent it
was necessary for public benéfit.

Objectives and quiding principles

The ALRC rightly notes in the issues paper thatdhgctives of copyright have been
subject to some debate. Tharacter of copyright policy is less controversial. It is a
government intervention in (regulation of) a maykehereby the government grants
applicants quite strong monopoly privileges. What it that the government

(community) gets in exchange for these monopolyrict®ns on competition? This

should be a greater quantum of creative output.

If a greater creative output is the goal, is cogiyrian efficient and effective means of
achieving this?

Economic impacts

First one must address the issue of the extendi@momyright privileges to forms of
output which contain no creativity. Why should sumlsiness activities be sheltered
from competition? | realise this issue is outside terms of reference for this enquiry,
but | raise it here as it is an important, but as ynaddressed, concern in copyright
policy. This concern has some relevance to datagiissues.
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Setting aside the extension of copyright to norative products,what is the evidence
that copyright policy leads to greater creativepottin Australia? With respect to the
US market, from which so much of the change to ralists copyright policy derives,
Hunt and Schuchman, considering books and perilsdi¢ad that there is limited
evidence thasomecreative works are induced by the copyright peigd. Many are not
affected by copyright and would be produced absepyright privileges. Hunt and
Schuchman go on to consider the important econaguestion as to whether the
activity induced by copyrights has greater valuat tthe activity displaced by this
market intervention. Any such benefits are veryeatefent on th@ssumptiorthat the
private returns from publishing books are less ttienreturns to the community. This
assumption seems to rest on a view that books ¢p@ager merit than other goods and
services, but this is a very primitive value judgst Any such benefits would in any
event need to be offset by the administrative d@aticsefficiency losses of the market
intervention. This analysis can be extended tordibrens of ‘creative” output covered
by copyright privileges.

Overall it is clear that there is very limited esidte that copyright policy is effective —
many copyrighted works would be created and pubtisibsent the copyright privilege.
There are also issues as to whether copyright ypadicefficient — as privileges are

granted whether or not the work is induced, theegesabstantial costs which are not
offset by accompanying benefits. The evidence tthexte are spillover benefits from all

forms of copyrighted work is absent.

Clearly there is a need for greater economic dis&pn respect to economic policy.
Many recent changes are the result of lobbying dxtisnal interests — many from
overseas — and in some cases (such as the copyeightextension agreed in the
AUSFTA "free" trade package) these changes cldaklglve a net loss to Australia.

Those who paid for this negotiated loss have ndéemn compensated. It is moot
whether the small export gains in the meat andstoek industry sufficiently offset

these losses at the national level.

Australia has a deficit on the copyright trade actoEvery change which extends the
privileges granted to holders of copyright meansss to Australia as most of these
monopoly benefits flow directly overseas.

The continuing lack of proper economic evaluatidn
copyright policy is disturbing. For example, inaebn to .
the critical issue of the relative benefit flowitggauthors Ther? isadearth
of creative works compared to retailers of creativeks, of evidence that
there is continuing ignorance. While the generalwi | copyright policy is
appears to be that, except for established creatioes ather effectivein
major benefits flow to the retailers, greater eimplr inducing
ewdgnce on this issue is essential for goog:l p'olch additional work
making. In the academic field, the regular veryhhagofit . . .
margins achieved by academic publishers point teex Or_ effl_C|ent !n
profits and therefore failure in the marRethe regular delivering thisa
excess profits point to excessive copyright priyéle as minimum cost.
the source of this market failure. The consequasce
higher than necessary cost burden on educational
institutions and thus on students and their parents
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Consumer rights

Against this background how are the rights of comstis balanced against those of
copyright holders.

The simple answer is that mostly they are not.

When a consumer purchases a good or service, sferaily acquires full property
rights, including the right to quiet enjoyment bkir property. Use of some categories
of goods or services is subject to general lawgyded to minimise negative impacts on
other parties. For example on-road use of a cauligect to general road rules. But in
such examples it is clear that there is a genemalncunity benefit from these limited
restrictions on how the property is used.

However in the case of any product covered by agpytaws, monopoly-holders have
managed to persuade governments to intervene amdveethe consumer's property
rights. These interventions are designed to maeimesailers' profits. They serve no
community purpose — indeed they impede the commgaal of the dissemination of
cultural products. As Boldrin and Levine have pethbut:

"from the point of view of economics, there are tingredients in the law: the
right to buy and sell copies of ideas, and thetrighcontrol how other people
make use of their copies. The first right is nohtcoversial. In copyright law,
when applied to the creator this right is someticedted the “right of first sale.”
However, it extends also to the legitimate righitethers to sell their copiett is

the second right, enabling the owner to control the use of intellectual property
after sale, that is controversial. This right produces a monopoly — enforced by the
obligation of the government to act against indinal$ or organizations that use
the idea in ways prohibited by the copyright orepatolder.*

In the pre-digital age this intrusion of monopdaishto the ownership right of their

customers was limited by both technology and doegi of fair use. It was

technologically impractical to prevent customersiirlending their books to friends,
bringing their records to parties, and so on. Bseatiwas uneconomic for sellers to
radically enforce the privileges gained under capyrpolicy, there was little consumer
revolt against the inequitable provisions of coglptilaw.

In the digital age there is a very much greaterusion of retailers into the property
rights of their customers. This has led to masstemsumer resistance to the
unreasonable limitations on the use of their priypevhich governments actively
sanction through copyright laws that have not sédiject to proper economic analysis.

The Digital environment

In the digital world there are a wide range of tembgical measures used to control
access to and use of the copy of the work thabbkaa sold. In total these technological
features have converted the sale to a rental thkeutonsumer is not clearly advised of
this. Consumers of digital material — whether these-books, music or film — consider

they have bought a product. After all, when themptete the transaction on the net, the
button says "BUY". But the sellers take a differgrdw and use fine print — the key

terms of which are never specified during the s@esaction — to define the purchase
as a rental.
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Consider the example of Kindle books. While the afctreating a work achieves a
global copyright privilege, sellers do not faceeguirement to sell a global use right.
Kindle does not advertise on its web-site that afspurchased e-books is restricted to
the country of purchase. Should the owner of a kinghove to another country,

Amazon will "lock" all the books the owner has phuased. This is theft.

But it is sanctioned by unbalanced copyright lalat o not require those who gain a
global privilege to sell rights allowing global uda a non-digital world sellers cannot
prevent the sold copies being transferred to amatbantry or bequeathed to one's
heirs. But in the digital world, sellers take bttlese action8.

The sale of these copies is covered by the word Bt the word RENT. The
underlying business model is iniquitous and createBstantial discontent among
consumers. This unfair dealing is facilitated by laecause:

- there is inadequate protection for consumers dtaligroducts in either consumer
protection law or copyright law

- contracts are allowed to over-ride consumer pratestprovided in copyright law
domestic remedies to this theft are not readilylalike.

Digital operators working with such models are et to spoll
the emerging digital market. If the government wand | The government
encourage strong growth in Australia's digital exog it needs needsto put in
to put in place a sensible and accessible regimedasumer .
protection. This must include the right to keegaire and use placeasengble
purchased copies in any way except for commersiesuUnless| and accessible
the sale is clearly stated as a rental Sale seller should have regimefor

no right to take back the product. If such eventsuo, consumer
consumers need streamlined fast processes tostecmpense| protection in the
or restoration in domestic small claims courts. digital economy.

Under general consumer law, sales contracts arallmted to
remove consumer protection rights granted by latimt. Government action to protect
consumers from the rapacious behaviour of manyerselbf digital goods is long
overdue.

Double-dipping

On has to ask why sellers of digital goods havers®d for a legislated intervention in
the market to ensure they have a period of markeusivity during which they can
recoup their investment costs. Digital goods selleave a range of technical measures
which achieve this end. Providing them with coplitignonopolies in addition to the
legal interventions with respect to encryption nueas is double-dipping.

Any goods which are encrypted or have attached

. digital rights management measures should be
Goods USIhg'I_'P_MS ineligible for copyright privileges. A first-best
should beineligible solution would be to require the producer or
for copyright seller of digital goods to choose between forms
privileges. of limiting competition — either technological
protection measures or copyright. But not both.
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Other consumer and community issues

There are a range of other issues that need tormdered if one is to move towards a
balanced copyright policy which has general accedy consumers and citizens as
well as buy those who seek these monopoly intetmesit The most important of these
are the right of community access to cultural makehat has been publicly sold with
copyright privileges; the strength of copyrightyileges; the right not to have excessive
compliance costs imposed as part of the copyrigiginte; and the issue of the
proportionality of penalties for breach of this romic policy.

Community access to cultural material

With the advent of moral rights for authors, theuis of whether an author has the right
to remove material from public access becomes gem&iven that the copyright
privilege is offered for the purpose of generatnbigher level of creative output, this
raises the issue of whether creators of such outpué the right to prevent access
except through a price mechanism. Clearly, if theee substantial errors in a work, an
author will need to rectify these. But in othercaimstances, if a creator has sold works
under copyright provisions, these need to contittube available to the community.
This is an essential part of taid pro quo of the grant of monopoly privileges.

This community right of access needs to be theimdyivorce informing the design of
access to works which are no longer readily avhaléo-called orphan works). A first-
best solution to this problem would be to addréesexcessive strength of the current
privileges granted to copyright holders.

It also needs to inform policy as to the interactod copyright monopolies and the role
of museums and art galleries in preserving cultaralerials and providing community
access to this. At present copyright policy activehdermines the role of these
institutions in undertaking this important culturale™

Material that has never been publicly provided arketed should not be eligible for a
copyright privilege. Material that is not creatiylor example sub-division plans or
photographs made for the factual purpose of rengrdrtefacts) should not be eligible
for copyright privileges. In neither case is thexsy evidence that the copyright
incentive produces additional creative output Far benefit of the public.

A long-standing provision in trade mark law is thdten a trademark enters normal use
as a word — for example escalator, vacuum — thepdses to be allowable as a trade
mark. There needs to be a parallel in copyright. [Ahen particular parts of
copyrighted works become common usage — so comrhah there is almost no
realisation that they are part of a specific workhen they should cease to have the
same degree of monopoly privilege. This should dr¢ @f an expanded role for fair use
exceptions to monopoly pricing. These exceptiores @art of thequid pro quo to
compensate consumers broadly for the loss thegrstlifough the extensive grant of
these monopolies.

The strength of copyright privileges

The extraordinarily long length of the copyrighivilege is an active impediment to
access to orphan works. In considering the boolkkabaPlant long ago argued for a
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maximum copyright term of 5 yeat5lt is well known that the very long monopolies
now provided benefit only the major corporate ptayeho have lobbied for theff.

Actions such as these — where democratically elegd@ernments act in the interests of
a few corporate players and against the interdstBeopublic — are a major factor in
explaining citizen disengagement and the increalsett of trust in politicians.
Politicians can re-build this trust if they stactiag in the public interest rather than in
the interests of a small part of the business coniymuWhere the beneficiaries are
largely foreign corporations — as in the case o$tfalia's copyright policy — this over-
riding of the public interest is particularly haadtake.

There is no evidence that the Australian public Mobave less access to cultural
material with a much shorter copyright term. Praamf most copyrighted works gain
most of their economic return in the early yeatrss time Australia started negotiating
for a reduction in the term of copyright monopoliedive years.

Compliance costs

In determining the nature of the granted copyrighivilege there has been no
consideration given to administrative costs impazeather parties. This is particularly
evident in the unthinking extension of the ban aakimg electronic copies for use in an
electronic environment. For example, there is nmsoeable argument why libraries
have to remove electronic documents from cacher afgch download. All the
prohibitions which operate to increase costs fadtparties in the digital environment
need active re-consideration. Such provisions dbing to increase the returns to the
copyright holder — they simply make lift more diffit for third parties. They actively
impede the growth of new industries such as clammputing.

Proportionality in penalties

A final extremely important issue is the proporabty of penalties for copyright
infringement. Copyright is a policy designed to iagke economic and cultural goals.
Penalties should therefore be civil penalties. iftil@duction of criminal penalties as a
response to copyright infringement seeks to be amident of history? then spread
globally through negotiations which did not adegbatonsider public and consumer
issues.

This is fundamentally bad policy and a very dispmipnate response to contravention
of a policy designed simply to increase creatorsfifs. The appropriate penalty for
unauthorised use of material protected by theseslé#gd monopolies is financial —
reimbursement of the loss to the creator, with gpsha fine for the contravention if it is
serious enough. Should an offender disobey a ayddr then other penalties could be
considered. But a simple offence against of govemtfa market regulation system does
not merit criminal penalties. Above all it does moerit extradition to face charges of
such economic offences in overseas jurisdicti8rhese extradition incidents have all
been with respect to digital content and often imeandividual citizens rather than
large-scale commercial use.

As a matter of urgency Australia should review @stradition treaties to ensure
residents and citizens cannot be extradited famui#s against overseas copyright laws.

Australia should also commence lobbying for the oeah of criminal sanctions from
international copyright treaties.
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The recipients of the government's copyright motiepdhave also been lobbying for
penalties that remove rights of internet access nwkieey accuse a person of
transgressing copyright privileges. Again this digproportionate response. The issues
are well discussed by Bonadio so are not repeateefhThe issues include whether
internet access is now a fundamental human right.

Australia should take a stand of principle thaeinet access is a fundamental human
right and should actively oppose inclusion of anghsprovisions in any so-called trade
or other international negotiations.

Recommendations

To the extent possible within the terms of natios@ereignty, | recommend that the
government take action to achieve the outcomesdliselow. Where the government
has given away national sovereignty, then it shaultiediately take action to negotiate
to achieve these outcomes in international instnime

- provide legislated consumer protection for buydrdigital material;

« make it unlawful for contracts to override legisitand common law consumer
rights with regard to copyright or digital material

- provide for cheap and simple domestic remedies @vkellers of digital material
steal from their customers (perhaps via a collgcsiociety?);

- provide that proprietors using technological protet measures shall not also be
eligible for copyright monopolies;

« require that if a global copyright is taken theryéms must always be provided with
global rights of use;

- actively review copyright policy to ensure it doest impede museums and art
galleries in their roles of protecting and disseattiimg cultural artefacts;

- actively review copyright provisions which simplgicacosts to third parties without
providing a financial incentive to creators;

« remove copyright from materials that do not invotveativity;
- actively lobby to reduce the term of copyright mpalies to 5 years;
- actively lobby to remove criminal penalties fronssteconomic policy intervention;

- take a stand of principle that internet access isuman right and cannot be
removed as a punishment; and

- immediately review extradition treaties to ensumattAustralian residents and
citizens cannot be extradited for offences agdetgslated monopoly statutes.

Conclusion

In concluding | would just like to make a small aoent on the language used in the
issues paper. Copyright, like patents and tradesnask an area where government
intervention can create very significant profits &zlected parties. As a consequence
there is extensive lobbying in these areas. A st@htechnique is selling a particular
viewpoint is the use of language to "frame" a pecsipe, loading this with particular
values. This technique is rife through these mohogpaces. The beneficiaries of these
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government granted monopolies regularly referd@nselves as "rights-holders”. But
there is no right to a monopoly privilege. Theyoatsfer to those making unauthorised
use of copyright as "pirates”. Yet the evidencetipalarly in the digital world, is that it
is the copyright holders that indulge in theft.

In formal government deliberations of policy inglarea it would be preferable not to
use of the type of loaded language developed biysexkers. It indicates a prejudice
which | am sure the ALRC would wish to avoid. Tleeipient of a copyright monopoly
has received a privilege — and should not be refletio as a "rights-holder".

% 7/%’“ \'

(Dr) Hazel V J Moir
Director
16 November 2012

hazelmoir@innovationperspectives.com.au
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