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The question whether Israel has a legal right tstemight appear to be one of
the most emotively charged in the vocabulary cérimational law and politics.

It evokes immediately the ‘exterminationist’ rhetoof numerous Arab and
Islamic politicians and ideologues, not least thespnt President of Iran. Yet in
the perhaps overly cool and detached world of aicalylegal positivism, the
proposition ‘Israel has a right to exist’ can ohlytaken to mean that there is
an international legal order, which confers thightion Israel. If there is no
international legal order, then Israel, no more aodess than any other country,
cannot be said to have a legal right to exist. Ty be no more than a
Hobbesian assertion that states exist as wolvesrtisone another in a state of
nature. For instance in 1966 in a debate in ther@gcouncil the Israeli
Representative said:

Whatever we do, whatever our Government decidés,tis done in order to defend
and protect our national independence and ourmeltgecurity — on the sole
responsibility of our Government and not on bebaklinybody else or on behalf of
any consideration but our own.

In recent times, Premier Netanyahu has repeatediathguage, viz Israel must be
the master of its fate, the Jewish state exispgdtect the Jewish people etc.
The existence of a legal order supposes someiarigety criteria, of legitimacy,
that somehow authorise decision-makers to engagteative projects of

order whatever their merits. If these conditiores ot met, it is intellectually
more honest to accept that we find ourselves irabisence of any international
legal order. In this case, the dynamic or driveaityihg state actions is for the
state to sustain and preserve itself precisely thighsame independent force and
energy with which it originally established itselhis is a meta-legal drive which
finds expression among international lawyers winety say that the existence of
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1 21styear, 1323 Meeting, UN doc.S/0.V.1321, 17, quoted by D. Bow&gprisals involving
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a state is a question of fact. Israel itself useslargument against the request for
an advisory opinion on the status of Palestine948] saying, ‘The existence of
a State is a question of fact and not of law. Titercon of statehood is not
legitimacy but effectivenessThis fact is central to an analysis of internationa
relations from a critical perspective, becauseappres one for the compulsive,
repetitive nature of the lust of states for seguatmark of all states and a
fundamental characteristic of inter-state relatighstate may have an individual
self-referring drive of legitimacy such as ‘Manif@sestiny’, but this will not offer,
or even try to offer, a convincing basis for antemational communal living.
The question which will be asked of Kattan’s ba®kvhether it demonstrates,
as he intends, a series of illegalities in the trocion of Israel and in the
destruction of the Palestinian people, or whetinstead, it demonstrates a legal
vacuum which Israel itself reaffirms in Netanyahfiggting rhetoric. In the latter
event, is there a way to reconstruct from scratiddgal conceptual framework for
Palestine and what would be the best forum in wtockchieve this?

THE CONSTRUCTION OF THE LEAGUE MANDATE OF PALESTINE
AND ITS JEWISH HOME

Given the subtitle of the book one can expect6tks @ages of text and 105 pages
of densely filled footnotes to show that these évare illegal, contravening
international law. In Kattan’s view, the floutingé&amanipulation of international
law are the cause of the present continuing vi@eKattan bases his legal
argument around a pillar, that the Mandate tegritdrPalestine was included in
territories promised to the Arabs during the Fik&irld War, an implementation
of self-determination according to the MacMahorntéetThis promise was not
fulfilled in relation to Palestine. Instead a Jdwidome was forcibly constructed
in contravention of legal principles. From NatioAathive Records, Kattan
guotes Arthur Balfour, the British Foreign Secrgtadmitting that, ‘The weak
point of our position, of course, is that in theeaf Palestine we deliberately
and rightly decline to accept the principle of st#termination. If the present
inhabitants were consulted they would unquestigngive an anti-Jewish

verdict’ (121). Balfour qualifies his statement vthe assurance that the Jewish
home should be provided without dispossessing pregsing the present population,
but from the start it is never indicated how thdsal objectives are to be

2 Abba Eban arguing before the Security Councigédclty James Crawford, the Creation of States

in International Law(Oxford:OUP,24ed,2006) 3.Crawford describes Eban as the Foreigisidr,

at that time he was Israeli Representative at the UN

3 See above all, J. Derrida, ‘The Force of Law: Tgstical Foundation of Authority’ 1990 (11)
Cardozo Law Revie@19; also D. CampbellVriting Security, United States Foreign Policy ahd Politics
of Identity(Minneapolis, MN: University of Minnesota Press98).

4 The Hussein-McMahon CorrespondenClapter 4, see especially 46. Kattan quotes theMahon
letter, of October 1915, to Sherif Hussain of Medha main spokesman for the Pan Arab cause,



recognising the principle of Arab independencetrefy Arab territory — which Palestine was at that
time. As will be seen, in spite of this pledge, post 1918 Mandate of Palestine included, at British
direction, a pledge to provide a Jewish homelandc™ahon was the British High Commissioner in
Cairo acting under the instruction of the British&ign Secretary, Sir Edward Grey.
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achieved. What is the logic behind requiring 700,P@lestinian Arabs to accept
the entry for the first time of 700,000 Jews in $aene ‘homeland’?

In 1939, a British Government White Paper statedetshould be a ‘State in
which the two peoples in Palestine, Arabs and Jskae authority in government
in such a way that the essential interests of aeelshared’ (122).This is a goal that
there could never have been any prospect of actgeVihere had been riots in
Jerusalem in 1920 and a British Court of Inquirpcdaded in an 82-page report
that the cause of the rioting was the disappointraethe non-fulfillment

of promises made by British propaganda, and maeeipally ‘the inability to
reconcile the Allies’ declared policy of self-detenation with the Balfour
Declaration, giving rise to a sense of betrayaliatehse anxiety for their [Arab]
future; . . . fear of Jewish competition and dortiorg justified by experience and
the apparent control exercised by the Zionists dweradministration’ (83—-85).
This report was drawn up by Generals of the Brifisimy in Egypt advised by a
Court of Appeal judge. Kattan stresses that, orteefirst things that Herbert
Samuel did when he took over Palestine as itsHiigh Commissioner ‘was to
ensure that the findings of the inquiry never saalight of day’ (85).

So Balfour writes to Lord Curzon, his successdr@®ign Secretary, a memo
which is worth quoting in full because it is an eegs avowal that there is no
normative coherence whatever in what Britain, \hi consent of the other
Great Powers, is proposing and executing in Pakesti

The contradiction between the letter of the Covéaad the policy of the Allies is
even more flagrant in the case of the ‘independatibn’ of Palestine than in the
‘independent nation’ of Syria. For in Palestine deenot propose to go through the
form of consulting the wishes of the present intaaiis of the country . . .The four
Great Powers are committed to Zionism. And Zionibmit right or wrong, good

or bad, is rooted in an age-long tradition, in presieeds, in future hopes of far
profounder import than the desires and prejudi¢élsen700,00 Arabs who now
inhabit that ancient land.

In other words, there was never a normatively catgproject of governance in
relation to Palestine. Curzon, as Kattan points @inmented along the same
lines. Agreeing with the objection that Arabs ind3#ine should not be described
as ‘non-Jewish communities’, he said he had nesenlzonsulted about the
Mandate and ‘I think the entire conception is wrafi@3).A document is drawn
up, he continues, which is an avowed constitutiioam gewish State, where there
are 585,000 Arabs and 60,000 Jews. That said ua#ldd can conclude is that he
wishes there was an alternative. Curzon repeatedrtfument that the Jews had
no legal claim to Palestine and that the provisiba National Home in Palestine
was ‘not the same thing as the reconstitution ¢éstme as a Jewish National
Home — an extension of the phrase for which thexg mo justification’ (124).
However, Curzon did not, nor did subsequent Brigstders, explain how the



two notions were to be kept distinct in Jewish,ridsb eyes (124—-125).

5 at (123). This is a very well known document.réference is FO 371/4183 (11 August 1919)
Balfour to Curzon, but as Kattan notes, it is repaatl in E. L.Woodward and R. Butler (eds),
Documents on British Foreign Policy 1919-1988ndon: HMSO, 1952) 345.
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Having set out scrupulously and with little commgmig bizarre British record

of admissions that the principle of self-determimatvas being flouted in the case
of the Palestinians, Kattan goes on to construeit\Wwh thinks are legal arguments.
Chapters 5 and 6 are central to Kattan settin@aigiht to self-determination

of the people of Palestine. This is extremely vialeias a history or chronology of
institutional events, the acts of British admirasion, the conduct of the League of
Nations, and the role of the UN General Assemblis dlifficult to read because
there are about 20 pages of corresponding narratifestnotes from 308 to 328
and the book can only be read with two page maikestace. This incongruity

has a very basic conceptual explanation. Theseriaatare not easily distinguishable
as legally significant simply because there isegal order to encompass them,
but merely what | call institutional activity, nooé it authoritative.

The key argument Kattan could well have choseméoas most useful is
presented by the Institute of International Lawtsameeting in Cambridge in

1931. It passed a resolution on the legal sigmftesof Mandates, which is hidden
on page 312 of Kattan’s footnotes, thereby revgdiis lack of a clear concept of
the international legal order which might protéwt Palestinians:

5.[...] The powers conferred upon the mandadoeyin the exclusive interest of
the population subject to Mandate . . .

6. [. . .] The communities under Mandate are subjetinternational law[.]

7. The functions of the mandatory end by renurmiadir revocation of the
Mandate . . . by the recognition of the independeasiche community which has
been under Mandate.

8. [. . .]JThe rights and duties of the communitiesler Mandate are not affected by
the expiration of the mandate or the change olthrdatory.

Kattan could have tried to argue that such a réisolconstituted fundamental
principles recognised by the juridical conscientmankind, a kind ofus cogens
against which should be measured the institutipreattices he describes in
such detail. Yet instead, in the search for bingiogitive law — as if there were
an international legislature or even a customasydammunity with a will to
enforce its choices — he tries to pick out legahds here and there which could
support the claim that at least the Palestiniari&iestine also have the right

to self-determination which the Israelis/Jews sadeel in exercising in 1948.
Perhaps a key stage in his argument is the citafianBritish Foreign Office
Legal Minute which says that the political positimithe Palestine Arabs had to
be legally respected (132).This would be no moaa tivhat Robbie Sabel argues
in his long review of Kattan’s book, where he says:



by 1947 both the Jewish and the Palestinian pedyléshe right to create
independent states in Western Palestine. The Jgojaliation utilized this right, the
Palestinians have not yet done so and the bordeeba the states will have to be
negotiated between the parties.

6 R. Sabel, (2010) 21 EJIL 1103, 1107.
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Kattan vacillates between legal arguments in atipistisense and arguments
based upon equity and proportionality. So he adiether the Mandate itself
constituted a right to self-determination for tte®ple of Palestine but has to
face the fact that the phrase was left out precisetause of the intention to
introduce Jews into the territory. Then he askstindrethe Mandate permitted
partition, whether the UN General Assembly or thenelatory Power had

legal authority to partition the Mandate. Thesestjoas could only have legal
meaning if there was an international legal comityumiith a legal will and a
determination to exercise it.

It is possible to read Kattan as favouring a faw state solution, not excluded
by Sabel, but also not guaranteed by him. Theraatthistory is very telling in
terms of the inequities in the weight accordecheodewish population at the
time of the General Assembly Partition Resolutibime disproportion of the two
populations in terms of the territory and qualityterritory allocated to the two
groups, Jews and Palestinian Arabs, was enormaua.ratter of history Kattan
realistically shows that this European/North Amani¢nitiative had to do with
making more space for European Jewish survivoteeHolocaust finding their
way out of the Euro-Atlantic area to Palestine.télaly, there was no UN
consensus on the Partition Plan and not only Aedlons boycotted it. The Plan
was a recommendation not enforced by the Secuatyn€ll, but, historically,

this is to ignore the legitimacy which it gave be tJlewish cause in Palestine in
the eyes of Europeans and North Americans. Thadirera hard political fact
today. Kattan does not connect this fact clearlyhwihat he calls the Arab-Israel
Conflict in chapter 7.

Kattan goes on to use by analogy arguments fronctipies of international
nationality law as well as Palestinian citizendaip to show that the Partition
Plan was not fair. Even of the one third of theeBtahe population which was
Jewish, very many were recent arrivals and dichawe Palestinian citizenship
under Mandate law. Their connection with the teryitwas very much less than
that of the Palestinian Arabs (141-142). Thesenapertant elements of an
argument about equity, but they lose their reabttm mention positive legal —
force once the political context is recognised. Ahab stance was that no Jewish
immigration since 1920 should ever have taken pdaxckthe Jewish stance, also
in 1948, was that its immigration was only begimnifihe question was one of
power. Could the Arabs stop the immigration? Thepse of the Mandate was
to make this legally impossible in British handsui@l the Jews be stopped? Their
purpose in ending the Mandate was to ensure thgtdbuld not be.

From the perspective of international law as aesystf world governance,

5



the circumstances of Britain’s withdraw from Pallestshould receive a lot of
attention. However, Kattan’s obsession with prowimat the Palestinian Arabs have
rights, such as self-determination, leads him ke tas eye off the conduct of
Britain in the last days of the Mandate. The curingeeffect of events, such as the
Mandatory power simply abandoning the territoryafestine without providing

for any transitional arrangements, a so-calledédhiations General Assembly
making recommendations for partition which it hadimention of trying to
implement and a Security Council which also hadnterest in implementing the
General Assembly Resolution, together created auramf power in Palestine.
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In his recent work, Quigley addresses the instingl practices which make

this vacuum obviousThe end of the tragic circus of British rule in &sine

were the so-called Morrison and Bevin Plans. Thmé proposed a strong
central government for Palestine, with initiallBatish High Commissioner in
charge, and two Provinces, with Jews and Arabsigasonsiderable autonomy,
and, particularly, control of immigration. The Asafejected this. The Bevin Plan
proposed a five-year trusteeship, with a constitassembly after four years and
a High Commissioner who would take steps to setrumdependent state. With
breathtaking aplomb, the British Government annedrtbat it had always been
the British Government’s intention ‘to lay the falations for an independent
Palestinian State in which the Arabs and Jews wenjdy equal rightssWhen
these fine sentiments elicited a generally negatigponse in the atmosphere of
Palestine in February 1947, the British simply gag@ce, in Quigley’s words, ‘to
terminate the mandate unilaterally, even if no govg mechanisms could be
put in placesQuigley records that British Cabinet discussionthefsubsequent
UN Partition Plan evoked horror in the minds oféign Secretary Bevin

and British UN Representative Sir Andrew Cadogdre TRtter thought that
something so manifestly unjust to the Arabs wowdlifficult to reconcile with
British consciences. However, Quigley notes thatd@an expressed no reservations
openly at the United Nations.

The British Mandate ended as thoughtlessly andafusedly as it had begun.
What Kattan fails to highlight is that, having ingeal the Jews on the Palestinian
Arabs without their consent, while expressing valgopes that the two communities
would somehow ‘treat one another fairly’, they, Brétish, left the

Palestinian Arabs to cope as best they could \wihlews, once they, the British,
were satisfied that the two communities were irnedably opposed to one
another. The additional contribution of the UN Gahé&ssembly was to make

a recommendation for partition which it could hgrdave expected the two
communities in Palestine simply to implement byntlselves on the ground, so
to speak. This nonsense marks the true face ahatienal law. In analytical legal
terms, already outlined, it does not qualify asue system of law. To try to extract
crumbs of legality for the Palestinian Arabs ousoth ludicrous international
institutional irresponsibility is to misunderstatie nature of international legal



society. It simply does not exist.

In this context of skepticism about the existencaminternational legal

order, there may be some interest in reflectingherextensive review attention
Kattan’s book has received. Not surprisingly, thiera certain skepticism as to
whether legal argument can contribute construgtiteethe resolution of the
Israel-Palestine conflict. In thlournal of the History of International Lawean Allain

7 J. Quigley,The Statehood of Palestine, International Law ane Middle East Conflic€Cambridge:
Cambridge UP, 2010) Parts | and II.

8 ibid quoted at 89. One could argue that Palestinian feadbership was perversely opposed (see
Karsh, note 35 below) but that does not coverghed why they should accept a program of Jewish
immigration in the first place, a denial of theit@nomy in Palestine — and so on, pointing to a
failure of international governance and not justinational law.

9 ibid.

10ibid 91.
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contests the usefulness of the international lguraent, concluding his review
with the remarks:

In fact the book is a page turner, but its usentrnational law is instrumental as
‘lawfare’: a further salvo in the Israeli-Paleséiniconflict . . . [which] will have little
impact in the long run . . .To argue that the Rales side of the equaticadways

had international law on its side, and this isdhlyy measuring stick, makes this study
a polemic to be shelved alongside Boyle and Derghow

If Allain means Kattan’s book will not weaken thesolve of Netanyahu to
ensure that Israel remains master of its fates hig/t.

Exactly the same type of criticism is made inTimes Literary Supplemerih

an essay entitled ‘Public Intellectuals and thebAlsraeli Conflict’, Neil Caplan
protests at the very idea of law providing an amsmith his subtitle ‘Is it the role
of scholars to pronounce on the rights and wrorfigisi® complex and protracted
dispute?i2Caplan criticises Kattan, while careful also tdicise a pro-Israeli
scholar Efraim Karsh at the same time, for wistimbave his research contribute
to today’s unresolved debates between Israelifatestinians. This is presumably
to deny the possibility of legal resolution of ttenflict. So Caplan continues,
elaborating on a word used by Allain, that Kattéosk is ‘lawfare’, ‘the use of
law and legal skills as a means of advancing dipaliagenda’. Effectively, Caplan
is challenging the very idea of legal argumentubljz affairs.

It is probably the intention of both authors to #agt any venture into the fray

of the Israel-Palestine conflict will appear patido whatever side the author
opposes, and that, therefore, the academic shtaylebat of it. This might make
sense to a political scientist or historian sucaplan who feels, as an outsider,
that international law arguments are not realifl{icampelling, by whichever

side they are used. However, Allain’s argumentasargrave. It is Kattan’s failure
to understand the development of the history @frimdtional law which makes
Kattan biased and therefore unprofessional. Tar#as conclusion, Allain has to



endorse the position that international law wagatrument of colonialism, a

tool of the colonial powers, and, for this reastannot be used to argue in legal
terms against these powers and their beneficiaries.

So Allain insists on Kattan’s failure to realise thistorically relative character

of international law. It sanctioned, by the stawdanf the time, the conduct of
those, such as Britain, that Kattan wishes toatsii. At the time, European Public
Law made a distinction between ‘civilised natioasd those beyond the Pale,
which allowed for a colonial venture in PalestiA#ain concludes that the book
IS ‘not a historical study per se’, meaning thatt&a does not recognise that at the
dawn of the 2@century, ie presumably more than 40 years befa ¢itine of the
Arab-Israeli conflict and the creation of Israeltegrnational law was merely a
European Public Law, which distinguished ‘civiliseations’ and those beyond
the Pale. By a lack of a sense of history, Allaimams precisely that Kattan has
forgotten the Inter-temporal ridlewhereby questions of territorial title are

11 J. Allain, ‘On Coming toTerms with the IsraeidBstinian Conflict’ (2010) 12 JHIL 155, 159-160.
12 The Times Literary Supplemeéntlanuary 2011.
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resolved by the law of the time when the territas first acquired.At the same
time, Allain appears to accept the immorality oftBh conduct. So, he says that
the Schmittian understanding of sovereignty asvhe decides the exception’
rings true for the United Kingdom which sought ¢dve its Jewish Question at
home while using Maxim guns abroad.

However, Allain does not continue to say that id8 Zionists were civilised

and Palestinians ‘beyond the Pale’. Indeed All@iadnot attempt to exercise his
judgement as an international legal historian watpect to this second period.
He mentions the chapter on the Arab-Israeli condirdy to note Kattan’s
conclusions that Zionists were aggressive, hypoatiand their conduct unlawful.
That is,Allain does not engage with the evidenes@nted — taking the two
chapters together — 55 pages of text and 30-plgespaf notes:When he
dismisses Kattan for not having an internationgalénistorian’s sense of legal
time, Allain refers only to the earlier period jesinsidered in the review.

THE ARAB-ISRAELI CONFLICT AND THE CREATION OF THE
STATE OF ISRAEL

These two phrases are the titles for chapters Paridattan’s book. The

reviewer’s starting point is that these eventsdtautside any regime of positive
international law. The difficulty for Kattan theternational lawyer, as distinct

from Kattan the historian, is that he has to engage again, as in the first part of

his book, in eventually futile arguments aboutldwality or illegality of what

has been happening to the Arab people of the Hedgiandate. Kattan believes

that international law can address the creatidsrakl because it has plenty to

say about the violation of the Mandate, the lawwaiff and the right of self-determination.
Nonetheless, what appears to the reviewer reghjifstant about

8



this book is that Kattan forces into the internagidaw debate the following

point. The manner in which the state of Israel camteexistence entailed
atrocities so grave as to undermine significaritlgot completely, in Kattan's view,
the legality of the state of Israel. Yet the fattrese atrocities is something for
which international lawyers cannot plead ignorafi&9). Of course they do in

the sense that, as Kattan puts it: ‘It would selegih $ome scholars prefer silence,
rather than critical engagement with a conflict #tdl resonates today’ (169.
This charge is central to the book. But, immedjatétle point has to be made

that the positivist tools of international law aysa$ are not, in any case, adequate
to the situation which Kattan describes. This isduse the origin of the State of

13ibid 158-159.

14 As | have already argued this is a catastrogimar of presentation on Kattan’s part which shows
that,however slipshod Allain’s criticism, thereréal difficulty in applying international law staadis

to this conflict. The reason is the lack of cladfdyout the interrelation and inter-action of histati

events and legal arguments- hence Kattan’s vaoiidtetween text and footnotes.

15 Allain, n 11 above, 159.

16 A scholar whom Kattan does not cite or consiystematically and who appears to deal conceptually
very clearly with the issues of depopulation of B\Ralestinians and repopulation by further

Jewish immigration, is John Quigley, Tine Case for Palestine, An International Law Peripec
(Durham: Duke University Press, 2005).
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Israel is treated as a question of fact by intéonat lawyers, and not regulated

by law. Their arguments will be considered at arlatage of the review, after
historical arguments about the events themsehaesarsidered. It is the introduction
of these historical arguments into a supposedgrmational law book

which is the really radical and even devastatingrgdoution of Kattan to the
intellectual debate on the Israel/Palestine iskaéan himself recognises implicitly
where the really significant arguments and reselechy putting the

historical argument in the text and virtually dlitbe legal doctrinal argument

into fairly inaccessible and unreadable footnotes.

What is at issue can be seen readily from the fest@aplan’s critique of

Kattan. That is to say, it becomes a matter ofiatalg the quality of historical
scholarship and choosing among Israeli historidslds with one another. So
Caplan, of course, criticises Kattan's bias, bulifjes this criticism by saying that,
as a matter of historical judgement, consideral@dghat should be given to the
historians upon whom Kattan relies, however perépiratating the reader may
find Kattan’s own accompanying moralising.

This is especially true of his [Kattan’s] wholesaendemnation of Zionists and
Israelis for ethnic cleansing, atrocities and Hrigaitorial conquest during the
fighting in 1947-49. Yet despite the overstatemt@,evidence he presents is
enough to constitute a legitimate counterweighhéwidespread oversimplification
that the Jews in Palestine were passive underdagswa totally defensive war
against a massive organized assault perpetratBdlegtinian and Arab forces . . .
Kattan subscribes to and reinforces the ethnimeleg explanation of the refugees’
expulsion popularized by llan Pappé, adding his awmnalistic chastising of the
Zionists and the Israelis.



The view that Kattan ‘states a case’ in a spedifidastorically effective way is
also shared by Sujith Xavier in a detailed engagemwlich he makes with
so-called academic arguments about lack of baldtreésing Kattan for providing
the most complete historical picture yet by anrima¢ional lawyer, he

specifically takes issue with Allain’s dismissalkdittan as part of a power game
in which uncomfortable arguments are marginaliséda review by an international
lawyer, Paul deWaart, there is the following ratleigmatic concluding

remark: ‘The author himself [ie Kattan] considertibe an intriguing

gaping hole in the literature that it is silenttbe serious and difficult questions
for international lawyers, which arise from the manin which Israel achieved
its statehood in 1948—-4%0One might wonder why deWaart does not consider
himself challenged by this charge of Kattan in #reovise sympathetic four
page review.

17 TheTimes Literary Supplemantl2 above. Presumably Caplan’s reference to ‘naingfiis to Kattan's
talk about international law, ‘polemics in acadewrnd legal garb’, showing, importantly, that
international lawyers may have little credibilitytside their own circles. Part of the problem of
pinning down arguments of bias is how threadbanrd,iadeed silly, legal arguments may appear to
non-international lawyers, applying ‘common sense’.

18 Book review by S. Xavier, (2010) German Law Journal038, 11042-1043, ie including Quigley’'s
The Case for Palestine16 above.

19 Book review by P. deWaart, (2010) 28den Journal if International La®67, 970.
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The precise case to be stated against Israel, ttanikthe historian sees it, is
whether the ‘events of, roughly November 1947 twuday 1949 amounted

to a conquest of Palestine by the Israelis, acogrtti a ‘master plan’ which
included the deliberate expulsion of the Arab peppt whether *although,
numerous atrocities did occur, including expulsjaghe Arab exodus was not
premeditated by the Haganah but was an unintenolegsbquence of the war’
(184). According to Kattan, llan Pappé, already tiozyed by Caplan, takes the
first view while Benny Morris takes the second vigh@4). Kattan does not
want to engage directly with the debate betweesetiéstorians (184), but
prefers to list, through roughly 20 pages or stegf, and again, 8 pages of notes,
a series of Israeli operations (170,171, 181-2825-333, 338—345).He relies on
a very wide variety of sources and uses a numbeérett quotations from key
Jewish figures such as Hannah Arendt, David Beno@wand Yitzhak Rabin, to
support an argument of a deliberate plan of expuldfattan concludes with a
substantial quotation from the British Foreign ©4fiArchive, drafted to counter
the Jewish claim that the British and Arab ruleesr@sponsible for the flight of
the Arabs:

The facts are:

(a) That very many fled before the Arab invasiod&fMay owing to the brutality
and the atrocities of IZL [the Irgun] and Haganedpat Deir Yassin. This

policy of intimidation had since been pursued jainsistently.

(c) Jewish settlers have systematically movedhogses and land of Arab
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refugees].]
(d) Jews have obstructed United Nations effortshit@in return of Arab refugees to
their homeso

In hisPartitioning Palestine, Legal Fundamentalism in Bedestinian-Israeli Conflict
John Strawson recognises that the issue goes te#reof the possibilities of
resolving the conflict, ‘as proponents of the vignat refugees were expelled as
part of a Zionist plan tend to view Israel itsedftae obstacle to peaceStrawson
deals with what Kattan calls the revisionist Israedtorical literature and remains
skeptical about it. In considering a historian@alMasalha, ignored by Kattan,
Stawson objects to the idea that the ‘mainstreana€li) labour leaders’ could
have had an ideological intent to make the exodssiple because ‘ideologies are
incapable of possessing intention as intentionsocdénbe possessed by an
individual human being: Then he argues against Morris, that any transéar pl
could have been embodied in Zionist thinking frdra beginning of Zionism

in the 1% century until 1948. Instead, Ben-Gurion and ottieesl to think

20 At (200), refering to a document dated 19 Janid9 FO 371/5367 Minute from Mr Reddaway

to Mr Mayhew, requesting a statement of answensaocurate Jewish propaganda.

21 J. StrawsorRartitioning Palestine, Legal Fundamentalism in Pedestinian-Israeli ConflicfLondon: Pluto
Press, 2010). Oddly enough,Strawson was not diiyedRoger van Zwanenberg, the editor of Pluto

Press, to make an authorial confession. Strawses dot purport to offer more than a brief review

of historical literature in the key sections relet/for the present review.

22ibid 138.

23ibid 139.
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through power sharing with the Arak$trawson points also to Morris’s view

that the refugee problem was ‘born of war, not egign, Jewish or Arab. It

was largely a byproduct of Arab and Jewish feafsar some reason, Strawson
does not address Morris’s latest watR48, A History of the First Arab-Israeli War
although it is in his bibliographug.

Finally Strawson comes to Pappé, whom he charaeteds taking ‘a deconstructionist
hatchet’ to some key 1948 textStrawson accepts that the infamous

Plan D provided for the expulsion of civilians, lasks was it part of a coordinated
and systematic plan? In Strawson’s view Plan D ‘beased on a reasonable
assessment that threats to the Jewish state woulmbme from a classical

invasion . . . but that the strategy of the regatanies would be to link up with
irregular and other armed groups already actingnioethe lines.’ In other

words, Pappé is wrong to speak of ethnic cleand3ihs Plan D was military in
conception. There would be a war with no front mel concern would be that

a village could be used as a military base. Stravesmcludes that there is no
doubt that the Israeli Defense Force was involveithé expulsion of thousands

of Palestinians from their homes. ‘The course eflihttle seemed to dictate the
intensity of these operations'.

Strawson’s central point is that the 1948 conBiedbwed the difficulty of

making a distinction between civilians and militaisrael was fighting a defensive
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war against countries which wished to destroy #weish state, ie Arab States
which had been threatening to use force since 1S4&wson continues:

In Palestine . . . towns and villages became ertzasgs. As a result military commanders
began to view the civilians themselves as a fdottre fighting. Thus in

the terms of Plan D Palestinian civilians livinggnemy controlled areas became

a justified target. According to this view by remuy those civilians a military

threat could be eliminated. The return of civilRalestinians was also seen in this

light .. 29

It is necessary to offer some historical judgenzert recommendations about
the two cases stated by Kattan and Strawson. Thie ef@enny Morris will

be considered first. Then there will be an exanmadf the work of lllian
Pappé. The work of Morris and other revisionisaddr historians is made
possible since the mid-1980s because of the Igvablication of their own
official archives. The evidence comes mainly fraragli military and especially
intelligence records of the actual events.

So Morris’s riveting narrative of the Civil War froNovember 1947 to May
1948 and the international war from mid May 194%lWanuary 1949 shows
overwhelmingly that a leaderless Arab communityigieed in the face of the

24ibid 141.

25ibid 143, quoting Morris.

26 B. Morris, 1948, A History of the First Arab-Israeli Wélew Haven, Ct: Yale UP, 2008).This work
will be discussed below.

27 Strawson n 21 above, 144.

28ibid 147.

29ibid 148.

Israel's Legal Right to Exist and the Principletloé Self-determination
© 2013 The Author. The Modern Law Review © 2013 Thedern Law Review Limited1 68 (2013) 76(1) MLR 158-177

[END OF PAGE 168]

threat and presence of Israeli military actiohhe conclusion from Morris’s
analysis is that clearly official Israeli politicahd military action was used to expel
most of the 750,000 Palestinians who left their ésmiuring the period of
especially October 1947—October 1948.This was witthin the area assigned

to the Jews under the partition Resolution anthénareas that later fell within

the Israel of the 1949 Armistice Lines. As for aities, Morris says that ‘Yishuv
troops probably murdered some eight hundred cnsli@and prisoners of war —
most of them in several clusters of massacresptuoad villageszi This all
happened within an institutional context of theradmnment of the Mandate
territory by the mandatory Power and the absen@mpimmediate or subsequent
intervention by the United Nations, or the interoi@l community.

Morris points to the complete absence of any serpmlitical or military
coordination by the Arab Palestine communitile says, ‘The Palestinian Arabs,
with well established traditions of disunity, cqstion and organisational incompetence,
failed to mobilise their resources.So few young Palestinians actually
participated in any of the battles and theYishug Wghting not a ‘people’ but

an assortment of regions, towns and villages. iBhat say, no Palestinian village
community or town ever came to the help of anoti@me day, when the
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Palestinians face up to their past and producesghistoriography, they will
probe these parameters of weakness and irrespagsibiWhat this says about
the Palestinian Arabs, at the time, as a “peopi#’also need to be confronteek.
There are parallels here with the argument of Effdarsh, that the refugees’
departure was due to the prior abandonment of fabes leadership responsibility.
They were unprepared for the events of 1947-48.

Kattan has already drawn attention to the disagee¢srMorris has with

Pappé. A major weakness of Kattan’s book is thatdes not focus on their
disagreements as his central issue from an interrstlaw, or a general legal
perspective. Kattan thinks he can get around thisnumerating a whole series
of incidents, but this will not of itself prove thare part of a preconceived plan,
rather than merely the chaotic outcome of civil warong entities neither of
which are yet fully fledged states. What is at ésbecomes much clearer if one
looks to Pappé’s central thesis, rather than usimg as Kattan does, to help
enumerate a series of incidents. Pappé is obvi@uspntested historian. It is a
position he himself examines at length in a reeetbbiography published by
Pluto PresssHis major recent workhe Ethnic Cleansing of Palestipeovides
an alternative framework to the Arab Israeli Cartfof 1947—-49 to the one
provided by Strawson and Morsdt is worth mentioning also that Baruch

30 Morris, n 26 above.

31ibid 406.

32ibid ‘Some Conclusions’ 392-420.

33ibid 399.

34 ibid 400.

35 E. KarshPalestine Betraye(New Haven, Ct: Yale UP, 2010). In opposition thisrthe video
testimony to which Kattan draws attention (170).

36 I. PappéQut Of The Frame, The Struggle for Academic Freeuolsrael (London: Pluto Press, 2010).
37 I. PappéThe Ethnic Cleansing of Palesti{@xford: One World Press, 2006). Again, this appemt

to be a mainstream academic publisher.
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Kimmerling warns how Morris, in contrast, adheressictly to a positivist
historiography that he ‘prefers to leave his marad ideological attitude toward
the events he described ambiguous ssHowever, from a sociological perspective,
Kimmerling — the author is a Professor of Sociolagiyhe Hebrew

University of Jerusalem — also presents the evat948 as a land seizure by
forcess So Kimmerling's view reinforces Pappé.

Pappé uses Israeli National Archives and espegiaiNsate Israeli archives,
diaries of key Israeli figures, particularly Beni@n, for the following argument.
The Jewish leaders, particularly Ben Gurion, knewextly well that the Arabs,
whether the Palestinians within the Mandate om#tighboring Arab states,
constituted no real threat to the Jews. Arab hathaitoric was not at all matched
with weapons and military skills. The only exceptiwas Transjordan and the
Jews were careful to come to an agreement withdtide up Eastern Palestine
— what is now the West Bank. Ben Gurion paintedlalip picture of an
impending second holocaust, while privately, with ¢tonfederates — Pappé calls
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them ‘The Consultancy’ — he exercised himself witucing the Arab population
of what was to be Jewish Palestine to less thgse2@ent. The records of

the Consultancy meetings show that Plan D canlvee had a population
transfer intention in mind as there was no reaitanyl threat. Most importantly,

in this connection, the Palestinian populationrmhtl wish to fight. They hoped

to continue life as normal, wishing thereby to gsceonflict, whatever changes
of sovereignty took place. Jewish attacks upon tl@ohestrated and directed by
The Consultancy, were not reprisals but provocattorstrike fear into — and
drive to flight — a population which wished to cowie with ‘business as usual'.
A final element in the picture was that the spektthe British withdrawal

and the irresponsible character of the UN PartiResolution — offering
immediate radical change without any mechanismsariptementation —
completely upset the Arab preference for a muchdorirawn out negotiation

of a solution along the lines of a Palestinian&ttite Mandate being granted
independence, with guarantees for the Jewish ntynami October 1947, one
third of the populatiomo

Pappé’s conclusion was that security played nafggnt role in Jewish

removal of the populations of Palestinian towns atidges. Morris’s conclusion
about the absence of a Palestinian ‘people’ in 1848 Karsh’s argument about
lack of Palestinian leadership, are given paraltel compatible interpretation
with Pappé’s argument that the Palestinians remguiim Palestine at the time
were apolitical. That is, they hoped to survivenaact local communities under
alien lordship, now of the Israelis, as so oftefotee whether under the Ottomans

38 http://hnn.us/articles/3166.html (last visitédiQctober 2012). Kimmerling actually highlights a
strongly Zionist picture of Morris, someone favayinot only past but also future population
transfers to the advantage of Israel. Kimmerlinthesauthor oZionism and Territory, The Socio-
Territorial Dimensions of Zionist PoliticBerkeley: Institute of International Studies, Unisigy of
California Press, 1983). From a sociological peripee- the author is a Professor of Sociology at
the Hebrew University of Jerusalem — Kimmerlinggamts the events of 1948 as a land seizure by
force, especially in chapter 5, ‘From Money to Savor

39ibid especially in chapter 5.

40 PappéThe Ethnic Cleansing of Palestineg87 above, 37-126, and notes, 266-275.
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or the British. Finally, Pappé points to the consdtion of the Palestinians at

the rapidity of unregulated change which followkd passing of the General
Assembly Resolution on partition in November 198ffe events which followed
in the Mandate Territory after November 1947 repnésd a complete
international institutional vacuum — the very alzeeof international legal order —
hence the continued, general, international ignzerani these events until the
present moment.

WAS PALESTINE CONQUERED?

Perhaps the most mainstream, recent, legal pasititerpretation of the events
of 1947-48 comes from Roger O’Keefe. He presemethoints. Firstly, the
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inter-temporal rule requires that one judge matbgréhe standards of the time,
not by today’s standards. Secondly, when Britaveg#p the mandate, it was not
substituted by a geographically coextensive inddpehstate, an event for which
there was no precedent in international law. Thijrdhd most importantly, in the
absence of centralised international institutiovisat is the authoritative legal
characterisation of a fact is ‘a function as muttiscerning how other states
have adjudged these matters legally as [it ispstract juridical reasoningi.
O’Keefe says that, whatever rules there may haee be the use of force in
1948, they could not be applied within the formearidate territory, now an
entity without legal status. So there was no pplecof law which prevented the
Jews, or for that matter the Palestinians fromisgias much of the former
Mandate territory as they could — which they di@.Keefe does not refer to

any of the historical material which makes up Ka#dook, although, as Kattan
is at pains to insist, this material has been akigl for about twenty five years.
O’Keefe insists that the rules on the use of foureler article 2/4 of the UN
Charter only apply among states and not withindinendaries of a defunct
Mandate. It is simply that article 2/4 would nobfact any territory within the
former Mandate territory from being incorporatetbithe state of Israel.
O’Keefe might have tried to respond to the 193dlg®on of the Institut de

Droit International on the legal significance of iMiatesiwhich said:

6. [. . .] The communities under Mandate are subjetinternational law

7. The functions of the mandatory end by renurmiatir revocation of the
Mandate . . . by the recognition of the independeasiche community which has
been under Mandate.

8. [. . .]JThe rights and duties of the communitiesler Mandate are not affected by
the expiration of the Mandate or the change oMaeadatory.

However, Kattan places this document in a footaoig does not try to construct
any extended argument from it.

41 R. O’Keefe, ‘Israel/Palestine Sixty years On’.i@iegerich and A. Proel(eds),Trouble Spots in the
Focus of International LayBerlin: Dunker-Humblot, 2010) 13, 14-15.

42ibid 18-24.

43 Already mentioned by Kattan in a footnote ofti®k at 312.
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O’Keefe goes on to make a distinction between Jegish population of the
territory’ and the state of Israel. At first, oneutd say the Jewish population of
the territory of the defunct Mandate was not prabibby international law
from seizing as much land as they could. At a se@bage, where this Jewish
population becomes the State of Israel sometimedset 14 May 1948 and
February 1949, one can now say, somehow in additian there was no rule of
international law that protected any territory lné former Mandate from being
incorporated into the State of Israel.

Nor is any right the Palestinians may now haveetbdetermination applicable
at that time because international law did not tleEognise a right of
self-determination. This is a reference by O’Keeféhe so-called inter-temporal
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rule. Highly relevant in O’Keefe’s view is ‘the aligce at the time of protests by
third states, with the notable exception of thebAloboc, at the incorporation into
the state of Israel of the territories within therders of the former Mandate'.
There was also no protest within the UN about Iggagng beyond the Partition
resolution recommendatiomsdowever, he also remarks: ‘At the same time,
states generally refrained from explicitly recogmgsisrael's asserted title to these
lands.27He continues to say: ‘While formal recognition sfdel’s right to the
territory claimed by it in 1949 remains rare, theometheless appears today to
be general acquiescence in Israel's assertiditie position of most states is that
the extent and delimitation of the frontiers is att@r for resolution in final status
negotiations between Israel and representatividsedPalestinians. For this proposition
O’Keefe relies upon exhortations from the Secu@ipuncil in 1949,

which, having declined to enforce the GA PartitResolution, expressed hope
for the early achievement of ‘agreement on thd Bettlement of all questions
outstanding between the governments and authociiesernedis There must

be force in the contention that the rapid recognitf Israel by most states
indicated an indifference to the circumstancessobirth. This is the ‘Juridical
Power of the Factual’ and O’Keefe is not aloneras#ernational lawyer in the
general argument which he has made. As Eban aiguei#8, ‘[t]he existence of
a State is a question of fact and not of law. Tiiterton of statehood is not
legitimacy but effectivenesss.

Another important commentator is O’Keefe’s Cambedglleague, James
Crawford. Kattan engages particularly with him asgibly the leading authority
on international law on the creation of stateswi@woad argues that once Britain
had relinquished the Mandate — which it could doulgh the approval of the
UNGA Partition Resolution (181 Il) — Palestine diok become &es nulliusin
1948. If it had, then the creation of Israel wolée been one of original
occupation. So, unlike O’Keefe, Crawford gives aezght to the presence of

44 O'Keefe, n 41 above, 18-24.

45 ibid 20.

46 This is not true, as will be seen from the asialpf the UN record by Scobbie and Hibbin, seé bé&ow.
47 O’Keefe, n 41 above, 20

48ibid 20.

49ibid 21 citing SCR 79 (1949).

50 n 2 above.

Israel’'s Legal Right to Exist and the Principletloé Self-determination
© 2013 The Author. The Modern Law Review © 2013 Thedern Law Review Limitedl 72 (2013) 76(1) MLR 158-177

[END OF PAGE 172]

some sort of ghostly shell of a state on the tawyiof the Mandate, after the

British departure, as the above cited Resoluticth@finstitute of International

law would lead one to expect. He says that, inGasg, the category ofs nullius

is of limited application and cannot apply whererthis what Crawford calls an
organised population.

In other words, he is not absolutely categoricaliseO’Keefe, that self-determination
has no place in the events of the founding of Is@mawford does

also say, self-determination — of presumably tHeg®aians or the remaining

people of the defunct Mandate — could not be ateclesto the Israeli State’s
creation, because self-determination was not eskegal as a principle of international
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law at the timez2However, Crawford adds:

And in any event, given the social and politicaliaiion in Palestine by that time,
it was arguable that partition and the creatiotwar States was consistent with
the principle of self-determination as applied &eBtine as a whole. Certainly
the General Assembly proceeded on that basis iptiagothe Partition
Resolutionss

Obviously these remarks appear to indicate thaivora is aware of an

international consensus, already reflected in #rétldn resolution, that self-determination
was naturally the principle applicable to the detudandate’s

population. It would naturally apply to both thevdeand the Palestinians

and hence it could be quite natural — O’Keefe nithstanding — to talk of

aggression by one people against the other, congndseprivation of the

other people’s right of self-determination.

However, Crawford appears to characterise thetstuan the ground,

during the events of 1947-48, as one of a strugfgllee Jews to separate

themselves from the Palestinians:

Secession would thus appear to be the appropriadie nand the question then
becomes at what time Israel qualified as a secestatg . . . [[[n applying these
criteria [which Crawford has discussed earliethis thapter] . . .Palestine should be
regarded as a single self-determination sinit.

The Partition resolution could be taken to be cameg with this but, as
Crawford has already argued, it lacked legal aitthas a mere non-binding
General Assembly Resolution and was not effecteethe Jewish struggle for
separation was not the implementation of a ledéldetermination principle, but
merely a classical breakaway movement of a paatstate. So the lesser test of
qualified effectiveness did not apply to Israebagelf-determining unit within the
defunct Mandate, but rather the stricter testalblst and effective government of

51 Crawford, n 2 above 432.

52ibid 434.

53ibid 434 Crawford cites in a footnote three academicipatibns as somehow relevant to these remarks.
54ibid 433.
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territory, which Israel met by concluding an Arngst Agreement with Egypt in
February 1948sSo, Crawford says:

It must be concluded that Israel was effectivelgt Ewfully established as a state by
secession from Palestine in the period 1948 to 18=l8riginal territory was its
armistice territory, not the partition territosy.

Kattan’s comment on Crawford is that he is onenoke international lawyers

who choose ‘a diplomatic way of describing whanhgired in Palestine in 1948
without having to actually engage with the legatsmguences of such a conclusion’.

17



s7Secession is not appropriate to describe what magpleecause the

Zionists were not a minority trying to break awagrh the majority to create a
Jewish state in a part of Palestine.

Rather, the Zionists wanted as much of Palestirikegscould get, with as few
Palestinian Arabs in it as possible, includingiteries well beyond the UN Partition
Plan’s boundaries to create their Jewish state.Yisteuvaccomplished this through

war, occupation and annexation after which the Bimval Government of Israel
extended its administration and laws there. Issaéle to Palestine is therefore based
on conquest and annexation and not on ‘unilate@@ssion’ ‘auto-emancipation’
defensive conquest’ or any other novel term orllégon created by international
lawyers to describe it.

However, this supposes Kattan accepts Pappé’pietation of events rather
than Morris’s. Kattan, as has been seen, does ake¢ @y such categorical
choice of historians in his own text, preferringamumulate specific incidents
of Jewish expulsion of Palestinians. Yet the ideeomquest requires the focused
intention of some general actor. The present resielees make a choice for
Pappé’s interpretation, taken together with Kimineis. There was a deliberate,
conscious plan of the Jewish leadership to seimd damd vacate it of its existing
population. Whether this plan was conceived longdmwance of events in
1947-48, or improvised as a response to oppordsniiesenting themselves,

55ibid.

56 lain Scobbie and Sarah Hibbin contest this Hesesbout the armistice line, although probably
Crawford only wanted to say ‘at least the Armistices and not the Partition resolution lines.’
However, Scobbie and Hibbin point to the UN OffidRecords which show clearly that for its part
Israel refused to accept the armistice lines athamy other than provisional, while when the
General Assembly voted for the admission of Ista¢he UN it drew attention to the implementation
by Israel of Resolutions 181 and 194. See furth&@cbbbie and S. HibbiThe Israel-Palestine
Conflict in International law: Territorial Issued009 US/Middle East Project at http://www.soas klc.u
lawpeacemideast/publications/file60534.pdf 61 comtiing on Crawford, 58-64 on the Armistice
Agreements, and 57 on the General Assembly admisgimcess (last visited 10 October 2012).

57 at 240-241.While Scobbie and Hibbin do not gitesrhistory of the conflict on the ground their
minute examination of UN records leads them to tlwégustification the Israelis gave for the
inclusion of western Galilee. Since the Arab popaiahad now left, they would not put at risk a
Jewish majority in the state. Further, events tamve it was vital for Israel’s defense. The authors
comment that this was the first time Israel appé&arsse the argument that defense considerations
determined frontiers ‘but it also appears to cantai effacement of the rights of the indigenous
Palestinian Arab population’ edipid 56, but also 55-56.

58ibid 241.
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would not matter legally. The reviewer inclineghe latter sequence of events.
The most impressive survey of events the reviewsrirbad is that of Morris.
Kimmerling says that Morris adheres so stricthatpositivist historiography

that he remains conceptually ambiguous about tigedgicture. However, the
reviewer found a full reading of Morris¥48, A History of the First Arab-Israeli
War a quite devastating picture — taken from Israekisk intelligence and
military archives — of a gradually increasing Jévlisraeli sweeping of the
Palestinians off their lands. They did not voluitydeave. Morris describes them
as being pushed. At the same time, Strawson’s p@mains that the Jews/Israelis
would have regarded these Palestinians as pot&atialumnists in the event of
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an international Arab attack. Finally, there isuaigly evidence, especially from
Morris, that Jewish/Israeli actions were not fudyordinated. Varying decisions
to expel or surround and detain Palestinians vadent by individual field
commanders.

Kattan does not address in any sustained or systewey the representative
view of O’Keefe and Crawford, that the principlesafif-determination was not
law in 1947-48, so that there could be no aggrassyainst or conquest of the
Palestinians at that time. He may assume thatebple of the Mandate, in their
entirety and as a single whole, had such a right,ds he notes himself, mention
of the right was deliberately excluded from the late. The principle of
self-determination is widely regarded as becomavg $ome time after 1960It
must surely be the case that the Great Powersodligegard themselves as bound
by any such principle in 1919 or even 1947.As Kastédook amply shows, the
Great Powers decided by 1919 to set up a Jewisimemity in the Palestine
Mandate. The same Great Powers decided to accép#diin-48 and continue to
accept now, the State of Israel in that defunct déde.

The main feature of Kattan’s book is that he petf®te international lawyers

the new research by Israeli historians about tleatsvon the ground in the
Mandate and after its lapse, from roughly Noveri8t7 to January 1949.The
reaction of one international lawyer, Paul deWaatd ask whether the profession
as a whole will ever address the facts on the gtamithe founding months of
1947-49.This is unlikely. Europe and North Ameiaca equally implicated with
Israel in its foundational history and the secuisgues surrounding its continued
survival. Kattan does not address directly the neaéund power of historical fact,
of collective memory, in this case, of the entirestérn world. Instead, he is saying
that what happened to the Palestinians in 1947-a&0ilkegal according to
international law, presumably because conquesthesillegal. In that case why
did the international community acquiesce in thenfting of Israel and recognise
it? There was, and appears to continue to be —aat&mg international lawyers
such as Crawford and O’Keefe — no felt need todrzs$ the events in Palestine
in 1947-48.Will Kattan’s book change that? Fromees one can see that it is
making some impact, but he does not provide leg@aamce, as distinct from
moral outrage and frustration with the internatidegal profession.

59 See also, and generally, R. McCorquodale, ‘Netjogi&overeignty: The Practice of the United
Kingdom in regard to the Right of Self-Determinati(@®96) 66British Yearbook of International La@83.
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It is necessary to address systemically the pastittharacter of international
law if one wishes to achieve the conclusions trettat wants. It would be
necessary for Kattan to argue that self-deternonatf peoples is an absolute
principle ofius cogenswhich no dominating state practice of Great Powars
contravene. Thigis cogenshould break the so-called Inter-temporal Rule for
the acquisition of territory used by Colonial Posv&y resolve disputes among
themselves about dividing up the territories ofWdestern peoples. In other
words, international lawyers would have to undesttile conceptual work of
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rejecting the whole complicity of international lamvcolonialism and thereby
insist that empires and colonies were, from the,steegal. For instance, this has
been the position of China with respect to the uakgfeaties founding the
former British Colony of Hong Kong. The Joint Deeltion of the UK and the
PRC of 1984 contains no Chinese recognition ofegality of the Treaty of
Nanking of 18420 Kattan would have to take the same position wigipeet to

the Palestinians since 1920.

The concept oius cogenstaken from article 53 of the Vienna Convention on
the Law of Treaties is purely formal. It providésit there cannot be any
derogation from a norm accepted and recognisetéinternational community
as peremptory. It might be objected that the ppiecof self-determination
cannot be said to have come into existence aa$al®60, since it was the whole
basis for the dismantling of Empires, from at |eE&19. McCorquodale shows
how self-determination was part of UK policy atdeaince 1918 However,

the international community has certainly acquidsoats non-observance on
numerous occasions and any principle will deperahupterpretation before it
can be implemented.

The reviewer suggests, by way of conclusion, thatbany questions left in

the air by Kattan’s book could be made the sulgéget another request by

the UN General Assembly for an Advisory Opiniortleé International Court

of Justice. The campaigning tone of Kattan’s teatid suggest such an
avenusslt is conceivable that Palestine could find thepsupfor such an
initiative in the General Assembly. The Court migktasked the following
guestions: whether the principle of self-determoratvas recognised as

binding at the conclusion of World War One, so ihahould have been
incorporated in the Palestine Mandate; whetherseguently the Palestine
Mandate violated the principle of self-determinatand the League of Nations
failed to uphold it; whether the Jewish/Israeliipchl and military operations

in the Mandate and later Israel during the civitftiot within the Mandate and
during the international war up until Armistice A&gments were signed, constituted
a violation of the principle of self-determinatias applied to the

Palestinian people; whether, consequently, thee $ffalisrael came into existence

60 http://www.cmab.gov.hk/en/issues/jd2.htm (lasited 10 October 2012). Paragraph 1 states that

the Chinese resume sovereignty over Hong Kong, vgiaitagraph 2 says that the UK restores Hong

Kong to China.

61 McCorquodale, n 59 above, 284.

62 There is also the ongoing Russell Tribunal ore$®&e, which is, obviously, a purely non-governtakhody, not in
any case a purely legal enterprise. http://wwwellisbbunalonpalestine.com/en/ (last visited 10@betr 2012).
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in violation of the principle of the self-determtiza of the Palestinian

people; whether, in the alternative, the intermaticommunity has recognised
the existence of the State of Israel as an accshmglifact, broadly within the
boundaries of the Armistice Agreements, so thatatgmpt to apply the
principle of self-determination at present to tladeBtinian question must not
now operate retrospectively so as to upset the-tateporal Rule, itself an
expression of what has already been agreed inas$teby the international
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community. Obviously these are questions which eerbeok, or a mere
book review cannot resolve. They require an intional legal judgment of
authority.

Anthony Carty
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