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HarttionansHuuii yHiBepcuteT «OechbKa I0pUIMyHAa aKaJIeMisl»,
acCIipaHT KadeIPpH 3aTaTbHOTEOPETUYHOT IOPUCTIPY ACHITIT

KOPVIILISA SIK OOAHA 13 3AT'PO3 HALIIOHAJIBHOMY
ITPABOIIOPSIIKY YKPATHU

AKTyaJbHicTh TeMM AocJidXKeHHs. [TepCrieKTHBU PO3BUTKY HAIOi Aep-
XKaBM Yy 3B’I3KYy 3 iHTerpaili€io [0 €BPOIIEMCHKOI Ta CBITOBOI CHLILHOT 3
MPUTAMAHHUMU iM BUCOKMMU CTaHIapTamu 3abe3redyeHHs IpaB JIOJAWHUA,
MMaHyBaHHS TIpaBa, BTiJIEHHS MOTO TPUHIIMITB Ta HOPM Y IIPaBOBE KUTTS
CYCIIiJIbCTBA 3HOBY aKTyaJsli3yBajii 11pobsieMu GopMyBaHHS ITPaBOIIOPSIKY B
VkpaiHi, 1oro 3MiITHeHHS Ta BIOCKOHAJEeHHSI.

V cydacHux yMoBaX icHyBaHHS KOPYIILIii B HaIllili AepxkKaBi cTac 3arpo30io
HaIllOHAJIHPHOMY MIPaBOIIOPINKY YKpaiHM, 0coOJMBO B Iepion mIobaJbHOI
TpaHchopmaliii yKpaiHChKOTO CYCHiJbCTBA.

KamoyoBi caoBa: HarlioHaILHUHI ITPaBOIOPSIOK, CYTHICTS KOPYIIIIii, Tpy-
YMHU KOPYIIIIii, BIUIMB KOPYIIIIii Ha ITPaBOIOPSIOK.

ITocTaHoBKa mpobsaemu. [HTerpallist 10 €BPOIENCHKOI Ta CBITOBOI CITijIb-
HOT HeMOXJMBa 0e3 iHTerpallii HalliOHAJHHOTO IIPaBOHOPSIIKY YKpaiHw,
KW € CKJATHOI0 CUCTeMOI0 3 Oe3JIiu4io B3aEMO/TIIOUMNX eJIEeMEHTIB, CYKYTI-
HICTIO BiTHOCWMH MiX HUMHU Ta iX BJACTUBOCTSIMM, IO MAIOTh CTATUYHY i AU~
HaMiuHy XapakTepucTuku. [1poTe cepito3Hy 3arpo3y iCHyBaHHS IIpaBOIIO-
panKy B YKpaiHi CTAHOBUTH KOPYIIIIid, IKa € XPOHIYHOIO Ta HEBUIIKOBHOIO
«xBopoboto» Hamoi nepxkabu. Tak 3a maHuMu Transparency International
Vkpaina 3aaumacThcs HaOLIBII KOPYMIIOBAHOIO KpaiHoio B €Bpori, JaHWi
(axT 3BOIMTH HaHIBeIlb OLIBIIICTL peopM, IO B CBOIO Yepry BILIMBAE Ha
HeraTMBHE CIIPUMMAaHHS Jep:KaBM Ha MiXKHAPOAHINM apeHi Ta TajlbMye iHTe-
rpaiitidi npotecu [10].

Cran pocaiaKeHHsi nmpoOaemu. [lina rlesima BMAATHUX BYEHUX IIPU-
ceatuia cebe nOcCHiKeHHIM TipaBoropsanky. M. [I. AsekcaHnpos,
B. B. bopucos, A. ®. Kpuxaniscekuii, B. B. KaitHazapos, C. ®@. KeuekbsH,
I. C. Korugpescbkui, Il. M. PaGinosuu, T. M. [Mlam6a, JI. C. fABuu
B. C. Hepcecdanu, I'1. M. Pa6inosuy, B. M. Tapamiyk ta inmi. JlociakeHHsIM
npobieMn KOpyIilii 3afiManncs HacTynHi Haykosili: b. B. Bosixenkin,
€. Hesmepxunibkuit, M. JIxxoHcroH, [1. Kabanos, K. /Txxu6con, /1. Poysopr,
M. MesbHuK, O. bannypka, B. bisoyc Ta iHmi.

Mertow € PO3KPUTTSI TEOPETHKO-IIPABOBOI CYTHOCTI IOHSITTSI <«KOPYII-
1isi», il MPUYMH Ta BIJIMBY Ha MTPaBOMOPSIOK.

Bukaaa ocHoBHOro martepiaJjy AocaiaxKenns. OHico 3 rI06aJbHUX MTPO-
0GJileM CydYacHOCTI Ta OJIHI€I0 3 HAWUTOCTpIMUX — € mpobJieMa KOpYyIIliii.
Kopyitiiiis € cepiio3HAM IIPOTUPIYUSIM TJ100aIi3allii, OMHUM i3 BUKJIHUKIB CBi-
TOBOMY PO3BUTKY 11 BepXOBEHCTBY IMpaBa. BoHa yacto HabyBae HOBUX opra-
HizaiiHUX (OopM, BOHA OXOTLIIIOE HOBI rasty3i 1a cepu BigHocuH. Oco0IMBO
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HebOe3MeyHUMHU € 0OCITH KOPYIIIii y fepxkaBax 3i cabKol CUCTEMOIO JIep-
JKaBHOTO YTIPABJIiHHS Ta MICIIEBOTO CAMOBPSIYBaHHS, IO € XapaKTepPHUM
SBUIIEM JJ1g KpaiH Adpuku, Azii ta [TiBHiuHOT AMepuku [11].

Kopymiist crae omHUM i3 OCHOBHMX YMHHUKIB PO3IBOECHHS CYCIILILCTBA,
YMOBHO Ka:XKy4M, Ha oQiIiiiHe i HeodiliiiHe, BHACJIIOK YOro B paMKaX CyC-
MiJbCTBA IIapaJieIbHO CIIBICHYIOTH ABI COIaJbHI IMACUCTEMHU. OgHA 3 HUX
0a3yeThCcsl Ha MMPAaBOBUX Ta MOPAJIbHUX 3acazaxX, iHIa — Ha BUKOPUCTAHHI
MpoTUIlpaBHUX 3aco0iB. [8, c. 72]. [loniTM4HI HACHIIKW KOPYIIIIii TTpOsiB-
JISIOTBCS B TOMY, IIO BOHA, HacaMIiepe/l, 3HUXKYE PiBeHb JIETiTUMHOCTI T10-
JIITUYHOI BJanW, HOPYIIyE IMPUHIMNOHN i1 popMyBaHHS 1 G YHKIIOHYBaHHS,
MMOPOIKYE BiMUYy:KEHHS BJIAJX BiJl HAPOY, IMiAMOPSIAKOBYE NepKaBHY BIaay
oKpeMuM ocobam, a He Hapoay [7, c. 207].

[MotpibHO aKkileHTYyBaTH yBary Ha Te, IO MisJIbHICTh JepKaBHOIO amapa-
Ty Ta MOro IIpaIiBHUKIB 00yMOBJeHa MoJIoxKeHHIMH ctaTTi 19 Koncturymii
Vkpainu «[1paBoBuii mopsinok B YKpaiHi IpyHTYETHCS Ha 3acaiax, BilIIOBiI-
HO 10 IKMX HiXTO He MOXKe OYyTH IpUMYIIeHU poOUTHU Te, Mo He Hependa-
YeHO 3aKOHOJABCTBOM» [1]. V TO# XKe yac 1mpaBoIOpsIIOK y CAMOMY 3araJib-
HOMY CeHCi MOXHA BU3HAYUTU SK CYCIIJIBHUM TIOPSIOK, YPeryJbOBaHUMI
HopMmaMmH TipaBa. OHAK HaUOUIbIT TOBHUM Oy/ie BU3HAYEHHS TTpaBOIIOPS -
KY sIK 00’€KTUBHO i cy6’€KTUBHO OOYMOBJIEHOTO CTaHY COIiaJIbHOTO KUTTH,
KW BU3HAYAETHCS BHYTPINTHBOIO Y3TOIKEHICTIO, YPETryJIhOBAHICTIO CHUC-
TeMM MPABOBUX BiJIHOCUH, 3aCHOBAHUX HAa HOPMAaTUBHUX BUMOTAX, MPUH-
IMMax 1IpaBa i 3aKOHHOCTI, 2 TAKOXK Ha TeMOKPATUYHMUX, TYMaHICTUUHUX 1
eTMYHMX KaTeTropisx, IpaBaX i 000B’sI3Kax, cBoO0IaX i BiAIIOBIAaILHOCTI BCIX
cy6’exTiB mpasa [6, c. 83].

[Mopsinok cTaHOBUTH peasibHy OCHOBY CY4acHOTO IMBiJIi30BAHOTO KUTTS
CYCHUIBCTBA, Y TOM Ke yac KOpYIlisg pyiHye ioro. BoHa 3MeHIye SKicTh
1 CTYIIIHb iICHYBaHHS HalliOHAJHLHOTO IIPaBOMIOPSIKY i 6arato B YoMy Hara-
Ny€E «XBOPOOY» YChOTO CYCITIJIBHOTO OPTaHi3My i Moro iHAuBIIiB. VY IIiJIoMy
KOPYMITi0O MOXHA OIUCATH SK 3JOBXKUBAHHS, SdKe IOJISTa€ Y BAKOPUCTAHHI
3aKOHOJIABCTBA UM TyOJIIYHOI BJIald B MPUBATHUX iHTepecaX OMHUX JIOJei
Ha IIKOIY IIPUBAaTHUM IHTepecaM iHIUX [5, c. 49].

Heo6xigHo 3a3HaYMTH, 11O MTPABOBUM aCIIeKT KOPYIIIIii TIPOSIBJASETHCS B
TOMY, 1110, 3 OJIHOTO OOKY, BOHA TIOPYIIYE TIPaBoO K 00’€KTUBHY KaTeropiio,
TOOTO BOHA TIOpyIIye 3aKOH, a 3 IHIIOTO — Jep:KaBa BXKMBAaE TepeadaueHux
3aKOHOM TIPaBOBUX Ta iHIIMX 3aXO[iB IMOM0 OGOPOTHOU 3 IIMM COIiaTbHUM
3710M [2].

[NuTaHHS IIPO CYTHICTH T4 BUAW KOPYIIAHNX IIPaBOIIOPYIIeHD BUPIIIY-
€ThCS B 3aKOHOJIABCTBI YKpaiHu Ta iHIMKUX KpaiH HeoqHO3HauHO. [{e o6yMoB-
JICHO Pi3HUM PO3YMIHHSM CYTHOCTI KOPYIIIii, pi3HOBU/IIB ii IPOSBIiB, IO Ta-
KOX € I0BOJIi 3HAY YO0 MPo6JIeMOIo 1J1s iHTerparliiHuX rpoiiecis [4, c. 17].

[MTpote moTpibHO mamM’ATaTH, IO MOXKHA TAKOXK BUALIMTH U mpobJiemMa-
TUKY HeJOCTATHOCTI 11 HaIMipHOCTi HOPMAaTUBHOCTI, IKi CTBOPIOIOTH CUTYa-
11i10 HecTabiJIbHOCTI TTpaBonopsIKy. Ha cyuyacHoMYy eTtarti po3BUTKY TpaBOBOI

116



cucTeMu YKpaiHM HAJIMIIKOBA HOPMATUBHICTB cTae Bce OiJIbIIl HAOUHOIO, a
TaKOX peajbHOIO 3arpo30I0 15 iCHYI0O4Oro IpaBonopsaiaky [9, c. 259].

AHaJi3yloun BUINEBUKIIAIeHe, MOXHA IIPUUATHA 1O JOTTYHOTO BUCHOBKY,
O XUTTEBOIO HEOOXITHICTIO JJIS MTOJAJIBIIOrO PO3BUTKY JIEPXKAaBU € ITPO-
THAiS Kopytiiii. ToMy 11e MUTaHHY € BaXXJMBUM JIJISI CYCIiJIBHOTO TIPOrpecy,
HOPMAaJILHOTO XKUTTH Ta MIPOTUIIT Iep:KaBU i1HITMM HallioHaJIbHUM HeOe3Ie-
KaM B 1ijomy. Heo6xiaHO BiAMITUTH, IO BEJIUKOTO 3HaYeHHS HaOyBa€ 01~
CbKMI YMHHUK, OCKIJIBKHY BiJl IPaBOTBOPYOI, MPABO3aCTOCOBHOI HMiIJIbHOCTI
IOpHCTa, Oro yJacTi B peryJIioBaHHI CYCIUJIBHUX BiTHOCKHH, y 3abe3ledeHHi
IIMBiJi30BAaHOTO TTPABOMOPSAKY B KpaiHi 3ajie XUTh Malt0yTHE HAIIO1 epKa-
BU [3, c. 7]. Kopyriiig icHyBaJa 3aBXK/M i1 y BCix KpaiHax. AGCOJIIOTHA epe-
MoOTa HaJl TAKMM 3JI0M, K KOPYIIIIis, Haxkajb, He OiJblle, HiXK YTOIII i IO~
myni3M. Aje B OyIb-IKOMY BUMAJKY i1 HOTPIOHO 3arHATH B TaKi paMKH, 100
BOHa TiepecTaja OyTy eJIeMeHTOM COIIiaJIbHOI i Iep:KaBHOI CUCTEMMU.
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