Axmyanori npobiemu depxasu i npasa 559

AnnoTtanusa

Caunvun A. C. MexIyHapoqHO-IIPAaBOBas periaMeHTalllsA GOphLOBI ¢ 3aXBaTOM M yOMIiCTBOM 3a-
JOXHUKOB. — CTaThd.

B crarbe ucclIefoBaHE HEKOTODHE ACHEKTH Me:KIVHAPOXHO-IPABOBO perIaMeHTANNH OOPHOLI C
3aXBaTOM H yOHiicTBOM 3aI0:KHHKOB. B padoTe mpoaHATH3HPOBAHH YIOJOBHO-IPABOBEE HOPMHL YTO-
JIOBHOTO KOJeKca YKDPAUHE, perIaMeHETHPYIoINYe 00ps0y ¢ YKa3aHELIM BHAOM YMEIILIEHERX YOUTCTB 1
HEKOTOpPEIe IPOOIEME IPABOBOTO MOENMAHNA U IPHMEHEHNA YEA3aHERX HOPM IpaBa.

Haouesvte crosa: youiicrBo, 3aI0KENE, 3aXBaT, TAKENE IOCIEICTBHA, HAKa3aHHe.

Summary

Aleksandr Sainshin. International legal protection regulation of androlepsy and murder hos-
tages. — Article.

The feature investigation of murders: the ways of committing and concealment.In work some
aspects features investigation of murders are surveyed, namely their that part reputes which commit-
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MISKHAPOJOHE CIIIBPOBITHHIITBO
Y COEPI IIOKAPAHHSA HEIIOBHOJIITHIX

IHocmanoerxa npobaemu. MiskHapoaHe coiBpoGiTHUTITBO Y cepi MOKapaHHS He-
MOBHOJIITHIX 3acyI)KeHUX Ma€ IEBHY iCTOPil0 Ta OXOIJIOE JOCHTHL TPHUBAJIHH IIe-
piox. XaparTepHO, 10 1A mpobieMa TiCHO TOB’S3aHA 3 MUTAHHAME IIOBOYKEHHS
3 HEMOBHOJITHIME TPaBOMOPYIMHAKAME, 3aXWCTOM iX mpaB Ta cBoGoj. PesyiabTa-
TOM MiXHAPOJHOTO CIiBpOOITHHIITBA Yy 3a3HaueHil cdepi cTamo ONpUHHATTI PAAY
Mi’KHAPOAHO-MIPABOBUX AaKTiB, IPHCBIUYCHHX BHPOOJIEHHIO peKoMeHgamid y cdepi
TMOBOKEHHS i3 HETOBHOJITHIMHU 3JIOUMHIAME Ta iX TOKapaHHS, MO0 MalOTh OyTH
Bizio6paskeHi y HamioHAJIbHOMY 3aKOHO/ABCTBI.

Cmynine nayroeoi po3pobru npodremu. OxpeMiacnerTs IPobIeMu MiXKHAPOTHO-
MPaBOBUX CTAHAAPTIB 3aCTOCYBAaHHSA 10 HEMOBHOJITHIX 3JI0UMHIIIB MOKapaHb Y ITi-
gomy BHcBiTseHi y poborax C. B. Bopoaima, €. I'. Jlaxosa, E. B. Meapauka Ta
inmux BueHmX. IIpobieMu MOKAapaHHA HOCTiHO MPHBEPTAJIH YBAI'Y BiTUM3HIHHX i
3apyOiyKHUX IOPHCTIB i IpaKTHUYHHUX HpamiBHEKIB. Cepel HAX BApTO BHILIATH POOO-
ta 3. A. AcremipoBa, M. M. Babaesa, JI. B. Barpiii-IllaxmaTtoBa, A. M. Bauaypku,
M. I. Baxkanosa, I. M. I'aasmepina, B. O. I'tymkosa, B. K. I'pumyka, H. O. I'yro-
posoi, T. A. IleumcoBoi, B. M. JIpromina, I'. B. IIpoBocekosa, I'. I. 3a6pancrskoro,
I. I. Kapmemnsa, B. O. Mepky.osoi, I'. M. MuraskoBcbkoro, H. A. MupommanueHKo,
0. €. Haramesa, I. C. Hog, A. A. [TioaTrkoBcbkoro, B. ®. Ilipoxkkosa, A. X. Crena-
uoka, M. O. CrpyukoBa, B. M. Tpybraurosa, A. II. Tysosa, M. [I. [llapropoacsko-
ro, M. I. Xaspomioka, H. C. IO3ikoBoi Ta IHMuX BUAATHUX BUEHUX Ta IPAKTHKIB.
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Axmyanonicme npobremu. Aje aHATI30BI OCHOBHUX IOJOKEeHb MiKHAPOZHHUX
JOKYMEHTIB 3aCTOCYBAaHHS 10 HEMOBHOJITHIX MOKapaHb V HAYKOBIiH JiTeparypi yBa-
Il TpPHUCBSAYEHO Majio. ToOMy He BUKJIAKAE CYMHIBiB JOpeUHiCTh 3BEPHEHHS 0 IIPO-
O6JeMH MiKHAPOJHOTO CHiBpoOiTHHMITBA y cdepi 3acTocyBaHHSA A0 HEHOBHOJITHIX
TMOKaPaHb.

Memoio cTaTTi € BUCBITJIEHHS KJIOUOBHX MOMEHTIB Mi’KHAPOJHOT'O 3aKOHO/JAB-
CTBa MO0 HOKAapaHHd HEMOBHOJITHIX. AHaji3 3a3HaueHOl HpPOOJEMH JACTh 3MOTY
JaCTKOBO 3PO3YMITH MOJOKEHHS YMHHOTO KPUMiHAJIHHOTO 3aKOHOJABCTBA Y KpaiHu
Ta, CHPHAHABIIA OCHOBOIOJOKHI 3acaju MiKHAPOAHOIO CIiBPOOITHHIITBA V 3a3Ha-
yeHi# cdepi, BIPOBaAUTH IX y HallioHAJbHe KPpHMMiHaJbHe 3aKOHOJABCTBO. Lle jo-
3BOJIATH, 30KPEMa, BJOCKOHAJHUTH CHCTEMY MOKAapaHbh HETMOBHOJITHIX, IiABHIIUTH
eeKTHBHICTh KPHMiHAJIHHO-MPABOBOTO BIJMUBY HA OCOOWMCTICTH HEMOBHOJITHBOTO
3aCYI;KEHOT0, COPUATAME HOTO BHIPABJIECHHIO Ta BEXOBAHHIO COMiaJhbHO-KOPUCHUX
SAROCTEM.

Bux.nad ocrhosnozo mamepiany. [lepmmi cipobu B opramisaiii cnemiagdbHUX HeHi-
TeHIIapHUX 3aKJAJiB AJSI HEIOBHOJITHIX Oyso 3pobiaeno B Himewunni i INosmmamaii,
mounuatoun 3 X VI ct. [To XIX cT. mif BIJIMBOM I'PpOMAaAChKOTO MiKHAPOZHOTO PYXY
3a peopMy 3aKOHOZABCTBA CTABJIEHHS N0 3aCY/I/KEeHUX HETTOBHOJITHIX 3MiHIOBAIOCST
Bce OinbIe # TpaKTHKA CTBOPEHHS CHeMiaTbHUX 3aKJAJiB A HAX MOIMHPHJIACT Y
GaraThox Kpainax: Amraii, CIITA, HiMmeuuuni, [auii, Icmamii, Itaxii, Hosiit 3esnan-
aii, Hopserii, Ilopryraiii, ®@panmii, [lIse#napii, Isemii.

XapakTepHOIO pHCO0 (YHKIIOHYBAHHA IHX 3aKJafiB OyJo Te, Im[0 MalsKe BcCi
BOHH OyJIH CIpaBOI0 MpHUBATHOI iHimiaTuBH, i Juime y Apyrii mogosuui XIX cr. Ha
TiATBHICTh TAKWX YCTAHOB HUJbHY YBary IMOUMHAIOTH 3BEPTATH JAep:KaBH Ta iXHi
ypazu. ¥ XIX cT. BCeCBITHIO MONYJIAPHICTL OfeP:KaIA M CTAIN 3PAa3KOM [JII HACJi-
ayBauusg Pearuibcbka KojoHiA B Auriaii, Merpilickka — y ®@panmii, «CyBopuii 6y-
TUHOK» 1 «AM-Ypbam» — y lommangii, Bextemeiicbka Kosonia y IlBeitnapii, Jlan-
KacTepchbKa BHIIpaBHA mMKojaa y IliBHiumo-AMepHKaHChKHX ImTaTax [1, ¢. 16-17].

Iaei ob’eqHaHHA 3YCHJIb Jep:KaB y BUpIIMeHHI MeHiTeHIiapHHX IIpobjeM peai-
ayBaJmcAd 3 IpoBeleHHAM i3 1872 p. cepii ABaHAAIATH TIOPEMHHX KOHTpeciB mif
marponaskem MiskHapoamnol meHiTenmiapHoi Komicii (ocrammiit komrpec miei cepii
BizbyBca B 1950 p. y IMaasi).

I xoua Ha KOHTpecax 0GrOBOPIOBATKNCS TEPEBAKHO TPOGIEMHE TeHITEHITiapHOI TT0-
JITHKH CTOCOBHO MOBHOJITHIX 3acy[sKeHHX, JAeAKi mUTaHHS (HAOpHKJIAZA, AOIiTh-
HIiCTb OZWHOYHOTO TIOPEMHOTO VB’ SI3HEHHA) MIPIMO CTOCYBAJIUCA W HEMOBHOJITHIX.

¥ 1950 p. MiskHAapoAHY KpEMIiHAJBHY ¥ HeHiITeHIiapHY KoMicito 6yjI0 cKacoBaHO
i ii ¢pymrnii opuitnaaa ga cebe OOH [2, c. 4, 118-144]. I3 Toro uacy mif erifomwo
OOH npobseMu 3acTOCYBaHHSA MOKApaHb, Y TOMY UHCJII i 10 HEIOBHOJITHIX, PO3IJIa-
JaloThCsA, TOJOBHAM UHHOM, VY paMEax KoHTpeciB OOH i3 momepeaskeHHS 370YWH-
HOCTi ¥ TOBOJKEHHS 3 MPABOMOPYITHAKAMHE, IO TTPOBOAATHCA Pa3 Ha M’ ITh POKIB,
mounHaoun 3 1955 p. [IuTaHHAM TOBOMKEHHS 3 HEMOBHOJIITHIMHU IMPaBOHIOPYIIHH-
KaMHU Ta iX MOKapaHHIO OpHALILaacd yBara y xofi 6imbmocti korrpecis OOH.

Taxk, III Kourpec OOH i3 momepe/sKeHHA 3JOYMHHOCTI i MOBOJAKEHHS i3 IpaBoO-
TOPYITHUKAME 3BEpHYB YBary Ha HaA3BHUAaWHO BHCOKHWMN piBeHb 3JOUMHHOCTI He-



Axmyanori npobiemu depxasu i npasa 561

MOBHOJIITHIX B OKpeMHX KpaiHax abo Ha TeHJeHIIil il pocTy, a TaKoK Ha Te, IO
MpoBeAeHHd y mil cdepi ypAmoBUX mMporpaM He Hepe0yBae y MPHUYHHHIH 3aI€KHOCTI
Bifl poCTy 3JI0UMHHOCTI, X04Ya 3POCTAHHS 3JI0UYMHHOCTI BKa3ye Ha 0e3yCHilmHicTh yps-
JTOBUX MPOrpaM.

Ha VII Kourpeci obrosopioBajancs OHTAHHS PO3POOKH # 34CTOCYBAHHS CTAaH-
gapris OOH y raaysi kKpuMiHaJIbHOTO HmpaBocyAas. Pe3yabTaToM IIbOTO CTAJO IIPH-
iuaTra pesosonieo 40/33 T'emepanbuoi Acambuel Big 29 amcromaga 1985 p. Mi-
HiMaabEEX cTaHgapTHEX mpaBua OOH, mio cTocyioThbes BiilpaBieHHSA HpPaBOCYAAA
crocoBHo HemoBHOMITHIX (Ilekinchki mpaBmia) [3, c. 284-305].

[Togansimy po3pobKy HmeHiTeHIiapHUX IPobjIeM HEIOBHOIITHIX 0yJI0 MpOAOBIKEHO
B pamkax VIII Komrpecy OOH, ma axomy 14 rpyaus 1990 p. pesoamomicio I'ene-
paabnaOi Acambiei 45/113 Oyiao npumitnarto npasuiaa OOH, mio cTocyoThes 3aXHCTY
HeMOBHOJIITHIX, mMo36aBiaeHnux Boii [4, ¢. 252-271].

Bsaraji MmacuB MiskKHapOAHO-IPAaBOBUX AOKYMEHTIB € 3HAUHHM. AHAJi3 THX, AKi
CTOCYIOTBCSI TPABOBOTO CTAHOBHINA HETMOBHOJITHIX 3JI0UMHILIB, 03BOJAE MOJiIATH
ix Ha gBa BUAM: 3aTaJbHOTO i CHENiaJbHOTO XapaKTepy.

Ilo akrTiB 3arajbHOTO XapakTepy ciain Bigmectm JHeneBchbky Iekaapamito mpas
mutaan (1924 p.), BaraiapHy fgekJapamnito mpas Jroguau (1948 p.), Jeraapaiio
mpaB gatuau (1959), MidkHapogHHN mAKT IPO I'POMAAAHCHKI # HOJITHYHI mpaBa
(1966 p.), Mikmapogauii maKT MpO €KOHOMIiuHi, comiagbHi Ta KyJBTYpHI mpaBa
moaunn (1966), KouBenmito npo nmpasa gutuud (1989 p.), Kousenmito npo mpamy-
copy mpaiio (1930), Kousenito MOII mpo cracyBamua mpumycoBoi mparmi (1957),
Komenmito MOII Ne 138 mpo mimimMasbEM#E Bik aas mpuitomy Ha poboty (1973),
Kompenmnito mpo MegwuHmii orjsaj AiTed Ta MigJiTKiB 3 MeTO BHUSBJIEHHA IXHBOI
OPUAATHOCTI M0 IMpalli Ha HempoMHCIOBHX poGoTax No 78 (1946) Ta im., aki sakpi-
MJI0I0Th OCHOBHI mpaBa Gyab-AKOI JUTHHH.

CroelniaqbHAMA MiKHAPOAHO-IPAaBOBUME aKTaMu € MiHmiMaJabHI cTaHAAPTHI mpa-
BHJIa MOBOMKeHHS 3 yB asHeHumMu (1955 p.), KonBeHIis mpoTu KaTyBaHb Ta iHITO-
T0 KOPCTOKOTO, HEMIACHROTO abo MPHUHUIKYIOUOTO TifHICTh BHUAIB IMOBOMYKEHHA i
mokapauusa (1984 p.), Mimimaabui cramgaptai mpasmia Opramisamii O6’egHamux
Hauiit, 1o crocyoThes BigIpaBIeHHS MpaBOCYAAA CTOCOBHO HemoBHOIITHIX (Ilekin-
cbki mpasuia) (1985 p.), Ilpasuiaa Opranmisamii O6’eananux Hamiii, 1o crocyoThes
3aXMCTY HEMOBHOJITHIX, mosbaBienmx BoJai (1990 p.), Kepisui mpmammmu Opra-
Hizamii O0’egnannx Hamiit a1a momepef)keHHS 3J0YMHHOCTI cepefi HEIOBHOJIITHIX
(Ep-Piaaceki repisui npuanummn) (1990 p.), Minimaapmi crargaptai npasuiaa OOH
m[o0 3aX0JiB, He MOB’sI3aHUX i3 TiopeMmHHM yB’as3HeHHAM (Tokilickki mpaBmIa)
1990 p. Ta iH., AKi 3aKPINIOIOTH MOJOKEHHA MIOA0 3aCYAKEHUX, Y TOMY UHCTI #
HETOBHOJIITHIX.

Y Komsenrrii opo mpaBa JUTHHH 3aKpPilllieHi OCHOBHI ifiel mpo cucTeMy IIpaB AH-
THHHA Y CBiTi. ¥ mopiBHAHHI i3 mpuitEaTol0 vy 1959 p. lekaapamicio mpaB ANTHHH,
1o MicTuaa Bcboro 10 KOPOTKUX NMPHHIHUINB, IKi MalOTh JeKJIapaTABHUHN XapaKTep,
Koupennis mae 54 crtarTi, M0 BpaxoBYIOTh OifbINicTh MOMEHTIB, IOB’A3aHHX i3
JKATTAM 1 MiclieM AMTHHHE B CycHiibcTBi. KOHBeHIIIST KOHKpeTH3ye i pO3BHBAE IO-
JoskeHHs llexsaparii mpaB AUTHHH, MOKJAJAI0UYH Ha AepKaBh, [0 1l MpUAHAIH,
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MpaBOBY BifiOBifaabHicTh 3a Ail crocoBHO gmiTeit. Kpainm, mo patudirysaan Komn-
BeHIIif0 abo mpHegHAMMCS 10 Hel, MOBHHHI mpuiiMaTh Bci HeoOXifHI 3aKOHOAABYI,
aAMiHiCTpaTHBHI i iHIOI 3axofu AJd 3gilicHeHHST IpaB, mepeabadennx KomBeHImico
(cr. 4).

I3 4. 4 ct. 9 KouBeHnii BHIINBAaE MOKJINBICTh 3aCTOCYBAHHA [0 HEMOBHOJIITHBO-
IO apellTy Ta TIOPeMHOTO yB’s3HeHHA [5], GaRTHUHO, 32 YKPaAiHCHKHAM 3aKOHO/AB-
CTBOM — apelTy Ta mo30aBJIeHHS BOJi Ha MEBHUH CTPOK.

Cratts 37 KomBenrtiii BCTaHOBIOE TpaBa TUTHHYU V BUMATKY BUMHEHHS HEIO Tpa-
BOIIOpYIMeHHA abo 3JI0YMHY ¥ BifOyBaHHA Helo HOKapaHHS. BigmoBigmo mo moJo-
JKeHb ITiel CTATTI «/IepIKaBy-YUACHUTII 3a06e3MeUyIOTh M06: a) *KoJHA TUTHHA He OyJa
miflaHa KaTyBaHHIO abo iHITOMY $KOPCTOKOMY, HENIOJACHKOMY ab0 MPHHUKYIOUOMY
rigfgicTh BEAY MOBOAKeHHA abo morkapanud. Hi cMmepTHa Kapa, Hi [oBiuHe TIopeMHe
yB’asuenna (y KK Vikpainu — foBiune mosbasieHHd Boai. — B. H.), mjo He mepej-
6a"gatoTh MOKJINBICTD 3BiTHbHEHHS, HE MPU3HATAIOTHCA 32 3JOUUHU 0c00aM MOJIOATIE
18 pokis; 0) skogHa AMTHHA He OyJa mo3baBjeHa BOJi Y He3aKOHHHUHN a60 JOBLIbHHUMK
cmocib. ApeinT, 3aTpuMaHHSA a00 TOpeMHe VB’ A3HEHHA 3AiHCHIOIOTHCA BiJIOBigHO
JO 3aKOHY H 3aCTOCOBYIOThCHA JHINE K KpalHii 3axif i, mo MOKJIHUBOCTi, OiabIm
KOPOTKOTO BifOBiTHOTO TepioZy Uacy; B) KosKkHa 1Mo36aBjeHa BOJi JUTHHA KOPHC-
TyBajJacd I'YMAaHHHM CTaBJAE€HHSIM i moBaroo HeBig’ emHOI rigHocTi ii ocobmeTocTi 3
ypaxyBaHHAIM moTpeb BiKy Ta iH.

[lepmuM TOBOEHHWM MiKHADOJHHM JAOKYMEHTOM, [0 BU3HAUWB TPHHIANH II0-
BOJKEHHS 3 HEMOBHOJITHIMH mpaBomopyImHHKaMu, Oyiau MimimMaasHi cTamaapTHi
npasuaa OOH, 110 cToCcyloThCA BigmpaBIeHHSA IPaBOCYAAA CTOCOBHO HEMOBHOJITHIX
(«Ilerincpki mpaBmaa»). IlpaBuja MaloTh y HiJIOMY peKOMeHAAIIMHHN XapakTep
i moBHMHHI 37ilicHIOBATHCS V KOHTEKCTi €KOHOMIUHHMX, COMiaJIbHHUX i KYJIBTYPHHX
YMOB, [0 iCHYIOTH y KOKHiM gep:xaBi (ct. 1.5 Ilpasua). Ilelt mMikHapoguumii axT
BU3HAYAE TMPUHIANK TOBOJYKEHHSA 3 HEMOBHOJITHIMU TMPaBOMOPYITHHKAMHA Ha BCiX
CTAZiAX KPHMiHAJIBHOTO UPAaBOCYAAd, BKJIKOUAIOUN 3aCTOCYBAHHA U BifOyBamHS
morapaub. MiHiMaabHI CTaHAAPTHI IpaBUJa BiglIpaBiIeHHS HOPaBOCYAAS CTOCOBHO
HEMOBHOJITHIX Opi€HTYIOTH CY/JOBi opraHm HAa MaKCHMaJbHe CKOPOYEHHS 06CATIB
3aCTOCYBAaHHSA TOKApaHHSA y BHJi M030aBJeHHSA BOJIi, BU3HAUAIOUN HOTO AK HAJ3BH-
yalHUH 3axij, 1 3acTocoByBaHHA Horo y MiHiMaabHO HeoOxigmmi uac. Tak, cr. 17
[IpaBui, 110 BA3HAYAE KepiBHI MPHHIKIHN BHHECEHHS CYAOBOrO pilleHHS ¥ BHOODY
3aX0[iB BILJIUBY, BKA3ye, IO pilleHHd Ipo oOMeKeHHA 0COOHCTOI BOJIi HEIIOBHOJIT-
HBOTO Ma€ MpHUMATHCS TiThbKH MicJAA PETEIbHOTO PO3TIALY HUTAHHS, i 0OMeKeHHS
MOBHHHI OyTH, 32 MOKJIHBOCTI, 3BefeHi A0 MimiMymy. ¥V Bigmosigmocti mo cT. 19.1
TMOMiIlleHHS HEMOBHOJITHBOTO Y Oy[Ab-IKY BHIIPaBHY YCTAHOBY 3aB/KAM Mae OyTH
HA3BHYANHUM 3aX0/I0M, AKHI 3aCTOCOBYBaBCA OM Y MiHiMAaJbHO HEOOXifHi cTpoKH.

Taxum umHoM, I[IpaBmja iHAWBiAYanisyloTh BifNOBiZaabHiCThP HEMOBHOJITHIX
ocib 3 ypaxyBaHHAM BUMHEHOTO TifSHHSA, BUCTYIAIOTh 3a JOIijJbHE BHKOPHCTAHHS
3aX0[iB BILJIUBY HAa HEIOBHOJITHBOIO, 3aXMCT IpaB i ¢cBOOOJ 3a3HAUeHOI KaTeropii
ocif, HABiTh IpH BUYMHEHHI CycHiIbHO Hebe3NMeUHNX TifdHb, 00epesKHe 3aCTOCYBAHHS
TmOKapaHb, AKi mepeadauatoTh MOMIMEHHA Y BUIIPaBHY YCTaHOBY. IIpaBuja B mito-
MY BHXOJATH i3 TOTro, M[0 YHCJICHHI HeCOPHATIANBI HACIIAKH AJSI 0COOHCTOCTi, AKi
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€ TPAKTATHO HEMUHYUMME TPH OYAb-IKOMY IOMINeHHI Y BHNPAaBHY YCTaHOBY, He
MOKYTh OYyTH HaJeKHWM UMHOM KOMIEHCOBAHi, IO OCOOJIWBO CIIPABEIHBO CTO-
COBHO HEIOBHOJIITHIX, AKi 3HAXOAATHCA Ha CTafil PO3BHTKY Ta JETKO IiAAaloThC
HETaTHBHOMY BILTHBY. [IpaBu.ja I'PYHTYIOTbCA TaKOK HA TOMY, IO HeTaTHBHI Ha-
CAiAKHM, OB’ A3aHI 3 130J4Ii€0 Bif CYCILIbCTBA, MO3HAUAIOTHCSI HA HEMOBHOIITHBO-
My OinbImoio Mipolo, HisK Ha JOpPOCTIOMY, OCKiJbKM BOHH CTOCYIOTHCA JIOJWHHU Ha
MOYATKOBHX cTafiax Ii posBuTky. Ha aymry poapobroBauis IIpaBui, mepeBara mo-
BWHHA BifilaBATUCA «BiIKPHTHM» YCTaHOBaM Iepea «3aKkpuTHMH». Kpim Toro, Bci
VCTaHOBH MaiOTh GyTH BHIPaBHOTO abo OCBITHROTO THIY, a He TIopeMHoro. MoBa e
caMe TIPo BUJW MOKAPaHb, OB I3aHUX 3 BUIIPABHO-TPYAOBUM BILJTHBOM, AOIiJBHOCTI
SKUX Tielo UM IHITOI0 Mipoio 3aBKAM MPHUAIIIETHCA yBara.

Peszoaroria Ne 8 VI Kourpecy OOH 3 momepesKeHHS 3J0YNHHOCTI if MOBOIKEHHS
i3 mpaBomopymHuKaMu i c¢T. 18 [leKiHChPKRHX TmpaBHJ COPAMOBaHI Ha T'yMaHi3alliio
BH/IiB MOKAPaHHS Ta MEPEPaxOBYIOTh PSIJ 3aX0/iB BIJIUBY, IKi YCHIlTHO 3acTOCO-
BYIOThCS B PisHUX TPABOBHX CHCTEMAX, cepell AKMX, 30KpeMa, Taki moB’sAsami i3
BHUIIPAaBHO-TPYJAOBHM BILIMBOM 3aX0H, K Mmpobaiisd ¥ mocTaHoBa mpo poGoTy Ha
6aaro rpomagu (y KK Vkpaiam — rpomagchki pobortu. — B. H.).

CBOro TOJaJhITOTO POSBHTKY MPABOBHH CTATyC HEMOBHOJITHIX 3aCyA/KEeHHX Ha-
O0yB B yHiBepcaabHOMY ciemianizoBanomy akti OOH — IIpaBmaax OOH, 1o cTocy-
IOThCS 3aXHUCTY HEIOBHOJITHIX, mo3baBaeHux Boi (1990 p.).

IleniTenmmiapHi cTaHAAPTH, IO MiCTATHCT ¥ IbOMY Mi*KHAPOJHOMY JAOKVMEHTI, 3
ofiHoro GOKY, METAMi3yIOTh, PO3BUBAIOTH i JOMOBHIOITEH OMKMC OCHOBHUX TIpPaB i 3a-
KOHHHUX iHTepeciB HEIOBHOJITHIX, m036aBIeHUX BOJI, i, 3 iHITOr0 — 3aKPillIOIOTH
OCHOBHI 000B’A3KH IuUX 0cib.

Benuke 3HaueHHA OpH BHPOOJIEHHI CTAaHJZAPTIB HMOKAPAHHS HEMOBHOJITHIX
3JIOUMHIIIB Mi’KHApojgHA CHiIbHOTA HaJae MpobieMi aJbTePHATHB <«TIOPEMHOMY>
yB’d3HeHHI0 260, iIHITUME CIOBAMH, aJbTePHATHBHUM T030aBICHHIO BOJIi Ha TeBHUI
CTPOK BH/AM MOKApaHHSI.

Caixg 3asHaumTH, I[0 IOPYIOIeHa OpobjeMa Mae MeBHHM remesmc. Tak, Ife Ha-
npukinmi XIX cr. B 3apy0OiskHiM i BiTUM3HAHIN KpHMiHOJOriYHiN, KpHMiHAIBHO-
MpaBOBil i meHiTeHIIapHil HayKaX JOCHTh IIHPOKO CTAJH OOrOBOPIOBATHCS IMHUTAH-
HS PO JOIiMbHICTh IMAPOKOTO 3aCTOCYBAHHS MOKApaHHA V BHU/i M030aBIeHHA BOJI
(ke 9K BH] MOKAPAHHA 3aBXKIU OYB JOMIHYIOUHM), CTAJH BKHBATH CIPOOH MOITYKY
aJbTEPHATHB IIHOMY BHY HMOoKapaHHA. L[ mpobieMa ofepskaia CBOE BUCBITIEHHS B
mporpaMax pAAYy TOpeMHHX KoHrpeciB. Tar, y mporpami I MikHapogHoro Tiopem-
HOT'O KOHTPecy BiKe OyJI0 TUTaHHSA MPO MOKJIABICTh 3aMiHM KOPOTKOCTPOKOBOTO IO-
36aBJIEHHS BOJI H HecIIaTh MTpady mocuaeHuME poboTamMu Oe3 mM030aBIECHHS BOJI.
i Ta inmi ooxiOHi MUTAHHS BHKJIMKAIX 3HAUHHM iHTepec i Oyau po3IVIAHYTI it Ha
HacTynHEX KoHIpecax (Crorxroasm (1878 p.), Pum (1885 p.), Iletepoypr (1890 p.),
ITapuaxk (1895 p.), JJougon (1925 p.)).

[TuTanns MOMYKY ajlbTepHATHB M030aBIEHHIO BOJi OOTOBOPIOBATUCSA HA MirKHA-
poAHOMY piBHI # y HacTyoHi pokHm, aje Bike B pamirax Opramizamii O6’egmammx
Hamiii. Ha xomrpecax OOH i3 momepeaKeHHA 3JOUMHHOCTI i MOBOAKEHHSA i3 MpaBo-
MOPYITHUKAMHE, MounHaloUH 3 1955 p. 3BepTasach yBara Ha BasKJIUBICTh 3aCTOCYBaH-
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HS TOKapaHb, He MOB’SI3aHUX 3 YB A3HEHHIM, OCHOBHA IlepeBara SKWX BOauasach
y TOMY, III0 BOHH, MAlOUM IMTHPOKIi MOKJIMBOCTI pecomiamizamii, peagamTarii sacy-
IoKeHUX, 3a0e3meuyioTh 36eperkeHHd iX ¢hismuHoro i MCUXiTHOTO 370pOB’A, a YMOBH
ix BigOyBaHHS B OCHOBHOMY BiIOBiJal0Th YMOBaM HOPMAJbHOTO KHUTTSI Ha BOJI,
JO3BOJIAI0UA 3 OLIBIMOI0 ePeKTHBHICTIO JOCATTH METH BHIIPABJAEHHSA i chemiaabHOI
TpeBeHIIii.

¥ pesyabraTti oorosoperns Ha VIII Korrpeci OOH 3 momepepsxeHHs 3I04AHHOCTI
it moBomKeHHS i3 sacymuenumu (1990 p.) 6ymo mpumitnato CTaHaapTHi MiHiMaJIb-
Hi mpaBmia Opramisamii O6’egmanmx Hamiii crocoBHO 3axojiB, He MOB’SI3aHHX i3
TIopeMHEEM YB si3HeHHIM. [IpaBuia Oyau pospobGiaeni Incturyrom Asii it Jlajekoro
Cxogy nmpu OOH y Toxrio. 3Bigcu ixHA cKopoueHa HaszBa — «TokilichbKi mpaBua».

Lle#t misxHAPOAHO-TIPABOBUM AOKYMEHT, IO MICTHThH 3Bifi OCHOBHUX MPHHIHUIIB i
pekoMeHgamil A9 COPUAHHSA BUKOPUCTAHHIO 3aX0/iB, He MOB’A3aHUX 3 TIOPEMHUM
yB’A3HEHHAM, a TAKOK MiHIMaJbHi rapanTii g4 oci0, CTOCOBHO SKHX 3aCTOCOBY-
IOThCSA AJbTEPHATHBH TIOPEMHOMY YB’S3HEHHIO, Mae PeKOMeHJAIilHui XapakTep i
TOBWHEH 3aCTOCOBYBATHCS 3 YPAaXyBaHHAM MOJTITHUHUX, EKOHOMIUYHHX, COMIaIbHUX i
KYJbTYPHHX YMOB KOYKHOI KOHKPETHOI Kpailm, a TAKOK IIijel i 3aBJaHb ii cCHCTEMH
KPUMiHAJTHHOTO TPABOCY/IAS.

Tokilichbki mpaBuIa mepeadavaioTh IMHPOKKH Aiala30H 3acobiB, aJbTePHATABHAX
TIopeMHOMY yB’si3HeHHIO (cT. 8.2). [IpmBepTaoTh yBary came Ti, 1o moB’sa3aHi abo
MOKYTh OyTH TI0B’A3aHi 3 BUIIPaBHO-TPY/OBAM BIIMBOM: TOCTAHOBA PO BUKOHAHHS
CYCHiJIbHO KOPHCHHMX POoOiT; HampaBJeHHS V BHUIOPABHY YCTAHOBY 3 060B’A3KOBOIO
MIOIeHHOI0 MPUCYTHICTIO. PagoM i3 THM mepesik He € BHUEPIHHUM, IO, TYMAETHCA,
Haja€e IpaBo KOKHIN KpalHi iHAuBiAyasbHO 3 ypaXyBaHHAM HAIiOHAJHHHX OCOOJIH-
BOCTel TOMOBHUTH 3a3HAUEHUI HEPETiK.

Caim 3a3HAUMTH, IO IIed MIKHAPOAHO-MPaBOBHH JOKYMEHT Ma€ 3aTajJbHUH Xa-
paKTep, BiH He IOMUPIOEThCA BUHATKOBO Ha HEMOBHOJITHIX TPaBOMOPYITHUKIB, OfI-
HAK peaJjizamif Horo mojosKeHb CTOCOBHO HEMOBHOJITHIX, MOMKJIANBO, € HAHOLIbIO
BUIPABAAHOIO y NOPIBHAHHI 3 iHIMMMH KAaTeropiaMH 3J0UMHIIIB, OCKiIbKH caMe
COMIiaJbHO-ICHXOJIOTIYHNM MMO3HUIiAM HEMOBHOJITHIX MOKAPAHHS V BHJAI H036aBJIeH-
HS BOJIi HA MEeBHHH CTPOK 3aBjac HaMOiabImol mkogm i, y Toi »Ke uac, came [0
HEMOBHOJITHIX, B CHJY He3aBepIIEeHOCTi MpOIlecy CTAHOBJEGHHS IXHBOI 0COOMCTOCTI
i MeHIIOI colliajabHOI 3aHeA0aHOCTI, 3aCTOCYBAHHS IOKApaHb, aJbTePHATHBHUX IIO-
30aBJIEHHIO BOJIi HA IIEBHHM CTPOK, € HAWOLIBII BHIIPaBIAHUM.

Amnanizyoun MirkHapoAHI cTaHAAPTH ¥ chepi MOBOAKEeHHS 3 HETOBHOJIITHIMH ITpa-
BOMOPYITHUKAMH Ta iX MOKAapaHHAM y KOHTEKCTi mMpobieMu HMOKapaHb, MOB’I3aHAX
i3 BUIIPaBHO-TPYOBUM BILJIMBOM, III0 3aCTOCOBYIOTHCS 0 HEMOBHOJIITHIX, HE MOYKHA
OMHHYTH YBarol NHTAHHS CTaBJeHHA MiKHapOAHOI CIHLILHOTH A0 MicIdg, poJi i
XapaKkTepy Opalli Opu MOKapaHHI HEMOBHOJIITHIX 3JOUYHHIIIB.

BusnanHA mpami oJHHM i3 CYNIYTHiX €JeMeHTIB IMOKapaHHA He CYNMEePeunTDh MiXK-
HapoguuM aokymeHTaM. Tak, ['eHepasbHa komdepermia MikmapoaHol opramisamii
mpani 28 uepsBua 1930 pory mpuiiaaaa KomBeHmito mpo IpEMycOBY mpaifio, B SKii
BCTAHOBH.JIA 3a00pOHY HA 3aCTOCYBaHHA MpuMycoBol mpaili. OgHak y cr. 2 miei Kon-
BeHIIil BKasaHO, IO TePMiH «IpEMycoBa abo 000B’A3KoBa mpald Aad Iijel Imiel
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Koupennii ge mMicTuTEL y €06i: ...c) OyAL-AKY poboTy abo cays;k0y, IO BEMAracThCs
Bifm 6yab-AK01 0cOOM BHACTIZIOK BUPOKY, BHHECEHOTO PilTEHHAM CYAOBOTO OPTaHy, 3a
VMOBH, 1o 1A poboTa abo caykba OyZe BUKOHYBATHCS MiJ HATJISIAOM i KOHTPOJEM
JepsKaBHOI BJaagM i 1[0 3a3HAYEHY 0coOy He Oyze BifcTymiaeHo (ycTymieno) abo Ie-
peliaHo B pO3MOpSA KeHHSI MpHBATHHX 0cib, KoMmaHii abo ToBapucTs» [6].

Kpim Toro, 25 uepsua 1957 p. I'enepanbua xoubepenmia MixkHapogHoi opragi-
samii mpami Ha ii coporoBiii cecii mpuitaana Kousenmito mpo ckacyBaHHS MPHEMYCO-
Bol mpartli. ¥ miif, 30kpema, ropoputhea: «Koxunit uren Mixuapogunoi Opramizarmii
IIpati, mo patudirye mio KomBeHmito, 30008’ 43yeThcA CKaCyBaTH TPUMYCOBY a6o
BIIABY, a00 BUXOBaHHS, a00 K Mip¥ MOKAapaHHS 3a HAABHICTH abo 3a BUpaKEHHS
MOMITHYHAX MOIVIAAIB a00 IepeKOHAHb, MPOTHJIEKHUX YCTAHOBJEHIHM HMOJITHUHIM,
comiaJbHIN a0 eKOHOMIUHIN cHcTeMi;...c) AK 3aci6 MiATPUMKH TPYAOBOI AMCIIUIIII-
Hu» [7]. Ik BuAHO, i B MBOMY JOKYMEHTi HeMaec 3a00pPOHH HA BHKOPHUCTAHHS IIPH-
MYCOBOI TIpalli K eJeMeHTa BHIPABHO-TPYAOBOTO BILIMBY IPH BUKOHAHHI TMEBHUX
BHUJiB MOKapaHb.

¥ ct. 8 MiskEapoaaOro makTy «IIpo rpoMagaHChKi if moaiTHuHI mpaBay [8] MicTHTH-
cs1 3a60poHa [ JepsKaB Ha 3aIyUeHHS TPOMAJAH 0 MPAMYCOBOi abo 060B’13KOBOI
mpami. OgHak y miif sKe CTATTi € 3acTepesKeHH, [0 TePMiH «000B’s13K0Ba 400 MpH-
MYyCOBa Mpalisi» He OXOILIIE CATYyalill, Koau poboTa abo caykba BUKOHYETHCA 0CO-
6oto, KA 3HAXOAWTHCA B YB’A3HEHHI HA OCHOBiI 3aKOHHOTO PO3MOPI/KEHHS CYAY,
abo 0co6010, YMOBHO 3BiTbHEHOIO BiJ TAaKOTO YB’SI3HEHHS, TOIIIO.

Orike, KpUMiHAJTbHE Ta KPUMiHAJTHHO-BHKOHABUE 3aKOHOJABCTBO YKpPAalHU B
YaCTHHI NMpaBOBOI perjaMeHTAaIlil MOKapaHb, MOB’A3aHUX i3 BHOPABHO-TPYAOBHM
BILTHBOM, Ta iX BigOyBaHHS BifmoBiZae MiKHapoAHO-IPABOBEM aKTaM IIPO MpaIio,
OCKiJIbKM Tpalfd, OYAYUM CKJIAJOBOI0 YAaCTHHOK BHIIPABHO-TPYAOBOTO BILTIHBY, HE
BifIHOCHTBCA 10 HPUMYCOBOI 4l 000B’s3K0BOI Ipami, BH3HAUEHOI i 3a00poHeHOI y
3a3HAYEHUX JOKYMEHTAX.

Mixxkurapozna opramisamia mpari y Komsermii Ne 138 mpo MimimMansHumit Bik s
mpuiioMy Ha poboTy, ¥ cT. 3 3akpinuia: «MinmiMaapHmil BiK AJgd mpuiioMy Ha OYAb-
ARmi BUA pobiT mo HalMy 4 iHIDY poboTy, AKa 3a CBOIM XapaKTepoM abo B CHJIY
o0cTaBHH, B AKHAX BOHA 3TilCHIOETHCS, MOKe HAHECTH IMTKOAY 3/0poB’10, Geameri abo
MOPAJBHOCTI HifJIiTKa, He MOBHHEH OyTu HHU:Kue 18-piuHoro Biky». HeBmuepmumit
mepetik TaKHX PoOiT HaBegeHO V Y. 3 cT. H: B mmaxTax i Kap’epax, o6pobIi0BaIb-
Hilf mpommciIoBocTi, OYAiBHHITBI, cay:bax eseKTpo-, Ia30-, TA BOAOIOCTAUAHHI,
caHiTapHO-TEXHIYHAX CAYKOaX, Ha MAAHTAIIAX Ta iHITHX CiLTBCHKOTOCIOJAPCHKUX
MiATpHEMCTBAX, SKi BATOTOBJASIOTH NMPOAYKILi0, K IPABUJO, B KOMEPIIHHHUX ITi-
JIAX, aje 3a BUKJIOUEHHAM ciMelnoro abo apiGHoro rocmojgapcTBa, SKe BHPOOJIIE
TOPOAYKINIIO AT MiCIIEBOTO BHKOPHUCTAHHSA i He KOPHCTYEThCS PETYIIpPHO HaWMaHM-
MU TpalliBHAKAMHE.

Kouseniis, BURI0UAIOUA 3aCTOCYBAHHS HEMOBHONITHIX 0ci6 Ha BasKKMX Ta He-
OesmeuHUX PobOTAX, 3aXUIIAE iX MpaBo Ha Hebe3MeUHi YMOBHY Tpalli, pa3oM 3 THM He
yCyBa€e MOKJIMBOCTI 3aJIy4eHHS HEMOBHOJITHIX [0 JErKHX pobiT — HAMioHAJIBHHM
3aKOHOJABCTBOM MOKe JONMYCKATHCS IpHioM Ha poboTy aiTed Bikom Bix 13 mo 15
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POKiB AJs JerKoi poGoTH, 10 He IMMKOAATD iX 370POB’I0 Ta PO3BUTKY Ta HE 3aBayKae
HaBuauHO (cT. 7) [9]. Kpim Toro, y BigmoBigmocTi g0 cT. 7 €BpomeichKol comiaabHOl
XapTii, M03BOJIAEThCA 3aJy4eHHS TiTed Bikom HH:Kue 15 pokiB (TobTo i 3 14 po-
kiB. — B. H.) 1o BU3HAUEHHX Y 3aKOHI JEerKHX PoOiT, AKi He MOKYTb 3aBJATH IIKO-
Jd iX 370poB’10, MOPaJbHOCTI Ta ocBiTi [10], mjo Mae Ba:KJIMBe 3HAUEHHA y IJIOMHHI
BH/IiB TIOKapaHHS, MOB’A3aHUX i3 BUUPABHO-TPYAOBUM BIIHBOM, IO 3aCTOCOBYIOTh-
cs M0 HEMOBHOJIITHIX, mepeg0aueHnX KPHMiHAJIHHAM 3aKOHOAABCTBOM YKpaiHnm.

Bucnoseru. IligBogsaum micyMOK, CJifi 3a3HAUMTH, IO TOJOBHHUMH IIOJOKEHHS-
MH, TIOB’SI3aHAMH 3 MiKHAPOJHUMH CTaHAApTaMu V cdepi MOBOMKeHHI 3 HETIOBHO-
JITHIME 3JOUMHIAMHA Ta iX TMOKApPaHHAM, AKi CTOCYIOThCA HpoOJIeMH TMOKapaHb,
mOB’A3aHNX i3 BUIPABHO-TPYAOBUM BILJIMBOM, IO 3aCTOCOBYIOTHCS A0 HETOBHOJIT-
Hix B YKpaiHi, €: HaroJoc Ha MaKCHMAJIbLHOMY OOMEKeHH]1 3aCTOCYBaHHA MOKAPAHb,
moB’A3aHNX i3 OyAb-IKUME (PopMaMM «TIOPEMHOTO» yB’SI3HEHHA. 3TifHO 3 KPHMi-
HaJbHAM 3aKOHOJABCTBOM YKpaiHW TaKUMH (popMaMu € — MM030aBIeHHS BOJi Ha
TMEBHUN CTPOK Ta apellT. 3aCTOCYBAHHA 3a3HAUEHWX BHUAIB MOKAapaHb 10 HETOBHO-
JiTHIX 3JOYUHIIB Ma€ HOCUTH XapaKTep BUKJIOUEHHS; PO3MMAPEHHS chepH 3aCTOCY-
BaHHS MOKapaHb, aTbTEPHATABHUX «TIOPEMHOMY» VB SI3HEHHIO; HAJaHHS IepeBaru
IpH BifOyBaHHI MOKApaHHS HEMOBHOJITHIMH 3JOYAHIIAME YCTAHOBAM «BiJKpPHTOr0»
THTY, HijK «3aKPHTOTO» THIIY; OIiHKA IOMINIeHHA HETOBHOJITHHOTO 3aCy/KEHOTO
V BETIPaBHY YCTAHOBY K HA/J3BHUANHOTO 3aX0JY; XapaKTep AiSIbHOCTI BHIPABHUX
YCTAaHOB, Jie BifOyBaioTh MOKAPAHHA HEMOBHOJITHI 3acyAsKeHi, OiabImo0 Mipolo Mae
OyTH BHXOBHHI, BANPABHUN Ta OCBiTHIHM, a He KapaJbHHN; HAJAHHSI HEIOBHOJITHIM
3aCyI;KEHUM, M0 3HAXOAATHCA Y BUIPABHUX YCTaHOBaX, 060B’sI3KO0BOI (3a HeobOXin-
HoCTi) Ta mpodecifimol OCBiTH; 320X0UeHHA HEIMOBHOJITHIX Ta CTBOPEHHS MOCTYIY
J0 BifMOBiZHMX OCBiTHIX HmporpaM 3a Me:KaMH 00OB’SI3KOBOI OCBITH; IpaBO HEIO-
BHOJIITHBOT'O 3aCy/KeHOro IpH BifOyBaHHI moKapaHHS Ha BuOip pobiT B ycTaHoBax
BUKOHAHHSA MOKAapaHb, NOTPUMAaHHS OXOPOHHUX HOPM PO TpAIio HEMOBHOJITHIX
Ta, B ILJIOMY, MOKJINBICTh 3a/yIeHHA HEMOBHOJITHIX i3 14-piuHOTO0 BiKRY A0 JETKHX
pobiT; peKOMeHAAIlis CTOCOBHO HAJAHHA J03BOJY Ha BHXif 3a Me)ki BHIpaBHOI ycTa-
HOBH /i1 HaBUaHHSA, IpodeciiiHol MiATOTOBKY Ta iHIMTHX Ba)KJIMBHX IiJeH.
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Anorania

Bepesoecvra H. JI. MisxHapoaHe cIiBpoOITHUI[TBO y cthepi OKapaHHSA HEeMOBHOMiTHiIX. — CTaTT4.

B crarTi npoBefeHnil 3araabEUIl aHATII3 Mi*KEAPOZHO-IPABOBOTO 3aKOHOJABCTBA INOJ0 IOKAPAHHSA
HeIOBHOJIITHIX. CHiBBiIHOCATHCA MOMOKEEHA Jil0U0TO KPHMiHATHHEOTO 3aKOHOJABCTBA Ta MiKHAPOLHO-
TIPaBOBUX AKTiB IMOAO MOKAPAHES HEMOBHOIITHIX.

Kawouoei crosa: IoOKapaHmEsa HeTOBHOIITHIX, MisKHEAPOJHEE CIiBPOOITHUNTBO, MIOPIBHAHES HOPM MiK-
HAaPOZHOTO i HANIOHAIHEOTO IPaBa IMOJ0 MOKAPAHHESA HEMOBHOIITHIX.

AnnoTtanusa

Bepesoscras H. JI. Me:xayHapogHoe COTpYAHUYeCTBO B cdiepe HaKa3aHUS HeCOBepIIeHHOJET-
HuX. — CTartbs.

B crarthe mpoBefeH oOIMMIl aHATH3 MeKIYHAPOZHO-IPABOBOTO 3aKOHOJATEIHCTBA O HAKABAHWH
HecoBepImeEHOIeTHENX. COOTHOCATCA HOMOKEHHS [JefiCcTBYIOINETO YTOJIOBHOTO 3aKOHOZATEILCTBA M
MeTYHAPOLHO-IPABOBEIX aKTOB O HAKABAHWN HECOBEPITEHHOIETHUX.

Hawouesvie croea: Haka3aEne HeCOBEPITEHHOJIETHAX, MeKIYHAPOLHOE COTPYAHHUECTBO, CPaBHEHNE
HOPM MeJKIYHAPOTHOTO 1 HAHOHAJIHHOTO IPaBa O HAKA3aHWH HECOBEPITEHHOIETHHUX.

Summary

Berezovska N. L. International cooperationin thepunishmentof minors. — Article.

In thearticle theanalysis ofgeneralinternational lawlegislationon the punishmentof minors.Relate
toprovisionsapplicablecriminal lawandinternational instrumentsonjuvenilepunishment.

Keywords: punishmentof juveniles, international cooperation,comparison of internationaland na-
tional lawon the punishmentof minors.
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