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Zacharias:

This essay was wwitten in connection with a panel
di scussion entitled “The Layering of Ethics Rules: The Federal
Government’s Increasing Regul ation of a Lawyer’s Activities.”!?
The prem se of the panel — a correct prem se — was that
federal | awmakers increasingly have taken actions that
contradict, interfere with, or preenpt state regul ation of
| awyers. Most of the commentary regarding the recent federa
actions has focused on whether individual regul ations are
substantively justified. This essay takes a nore gl obal | ook
at the phenonenon of increasing federal regulation and asks
whether it is synptomatic of changing views of appropriate
prof essi onal regulation. Stated differently, the essay wll
consi der how the new trend relates to general thenmes in
prof essi onal regulation as a whol e.

| . FEDERAL REGULATI ON OF LAWYER ACTI VI TY

Federal |aws al ways have governed the practice of |aw
Crimnal prohibitions, for exanple, apply to | awers in the
same way that they apply to private citizens.? Lawers are
bound by securities regulation,?® noney |aundering statutes,?

! The panel took place at the A.B.A 's 29th Nati onal
Conference on Professional Responsibility. See A B.A. CeNTER FOR
PRoFESSI oNaL RESPONSI BI LI TY,  COURSEBOK FOR 29TH NATI oNAL CONFERENCE ON
ProFEssl anaL RespansiBILITY 667 ( Chi cago, May 31, 2003)

[ herei nafter CoursEBOXK] .

2 See generally Bruce A. Green, The Crim nal Regul ation of
Lawyers, 67 ForonamL. Rev. 327, 330-52 (1998) (discussing the
crimnal law s applicability to lawers and its interaction
with professional regulation); Charles W Wl fram Lawer
Crimes: Beyond the Law?, 36 Va.. U. L. Rev. 73, 79-91 (2001)
(anal yzi ng when, if ever, lawers’ professional activities are
“beyond the |aw’).

3 See, e.g., S.E.C. v. National Student Marketing Corp.,
457 F. Supp. 682, 700 (D.D.C. 1978) (charging |awers with
securities law violations for issuing opinion letters that
bol stered their clients” S.E.C. filings); see also Davub
W sBURD, ET AL, CrRIMES OF THE M DDLE CLAass 53-58 (1991) (sanple
study revealing 14 instances of securities |aw prosecutions of
attorneys); Kenneth F. Krach, The Client-Fraud D | enmma: A Need
for Consensus, 46 Mb. L. Rev. 436, 461 (1987) (discussing
further securities cases filed against |awers after National

1
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ai ding and abetting and conspiracy |aws,® and others.®

St udent Marketing).

4 See, e.g., Racketeer Influenced Corrupt Organizations
Act of (RICO 18 U.S.C. 881961-68 (making it unlawful for any
person to use incone derived fromracketeering in any activity
that affects interstate comrerce); 21 U S.C. 8853(c)
(rendering property involved in or generated by the comm ssion
of a crinme and subsequently transferred to a third party —
including a | awyer — subject to a special verdict of
forfeiture); 18 U S.C. 8982 (providing for forfeiture of
assets derived by noney |aundering under 18 U.S.C. 881956,
1957, 1960); id. (requiring reporting of specified financial
transactions); United States v. Sindel, 53 F.3d 874 (8th Cir.
1995) (upholding a | awer’s conviction for failure to report
cash paynents under federal noney-I|aundering statute); see
also United States v. Monsanto, 491 U. S. 600 (1989) (uphol ding
the constitutionality of a statute authorizing freezing and
forfeiture of assets transferred to any person, including
| awyers); Caplin & Drysdale, Chartered v. United States, 491
U S 617 (1989) (sanme).

> See, e.g., 18 U.S.C. 82 (inposing principal liability on
ai ders and abettors); 18 U. S.C. 8371 (crimnalizing
conspiracies to conmt an offense); United States v.
Arrington, 719 F. 2d 701 (4th Cir. 1983) (uphol ding conviction
of attorney for aiding and abetting conspiracy to receive and
sell stolen property in interstate commerce); United States v.
Kapl an, 832 F. 2d 676 (1st Cir. 1987) (upholding attorney’s
conviction for aiding and abetting mail fraud); United States
v. Feaster, 1988 W 33814 (6th Cir. 1988) (upholding a
| awyer’ s conviction for aiding an undercover agent in
preparing a false tax return); United States v. Cueto, 151
F.3d 620 (7th Cir. 1998) (upholding a | awer’s conviction for
conspiracy to defraud the governnent).

6 See, e.g., United States v. Zeman, 1992 U. S. App. Lexis
29842 (6th Cir. 1992) (upholding a | awer’s conviction for
Wit ness tanpering); United States v. Bronson, 658 F.2d 920,
922 (2d Cir. 1981) (upholding a |l awer’s conviction for mai
fraud); United States v. Zicchettello, 208 F.3d 72 (2d Cir.
2000) (uphol ding a | awer’s conviction for a crimnal RICO
violation); United States v. Cintolo, 818 F.2d 980 (1st Cir.
1987) (upholding a | awer’s conviction for obstruction of

2
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Zacharias:

Traditionally, however, the specific regulation of |aw
practice has been the prerogative of the states.’ Professional
codes are state creations.® Although federal district courts
have assuned sonme | eeway to adopt their own rules of practice
for federal litigation,® even they for the nost part have
foll owed the rules governing lawers in the states within
their jurisdictions. 10

Efforts by federal agencies to exert control over state
pr of essi onal mandates therefore are a relatively new
phenonenon. ** There have been nunerous significant devel opnents

justice).

“In Fred C. Zacharias, Federalizing Legal Ethics, 73 Tex
L. Rev. 335 (1994), | analyze whether that history should be
abandoned, in favor of a federalized code of professional
responsibility.

8 The history of state regulation of |lawers is detailed
in Fred C. Zacharias, Reconciling Professionalismand Client
Interests, 36 Wau & Mary L. Rev. 1303, 1315-16 (1995).

® Federal court regulation may or may not be endorsed by
Congress. See Fred C. Zacharias and Bruce A. Green, Federal
Court Regul ation of Lawyers: A Practice in Search of a Theory,
___Vawo. L. Rev. __, _ (2003) (identifying and anal yzing the
assertion of power by federal courts to regulate |awers’
prof essi onal conduct); see also Fed R Civ. P. Rule 11
(i mposing duties on |awers in federal civil matters that
parallel, but to some extent conflict with, state professional
rules); 28 U . S.C. 81927 (2003) (authorizing federal courts to
order paynment of fees and costs by |awyers who “unreasonably
and vexatiously” prolong federal proceedings).

10 See authorities cited in Zacharias and Green, supra
note 9 at

11 Sone | ong-standing federal regulation of |awer
practice exists, including federal regulation of the patent,
trademar k, and bankruptcy bars. Mre recently, other federal
agencies — including the Veterans Adm ni stration, Departnent
of Interior, Departnent of Health and Human Services, and
Treasury Departnent — al so have adopted general rules
regul ati ng | awers who appear before them Sone of the
pertinent regulations are collected in CoRrseBox, supra note 1,

3
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on this front in the last two decades al one — ranging from
narrow efforts to i npose specific obligations upon | awers

t hat arguably are consistent with existing |legal ethics codes
to broader efforts to supplant state rules altogether.

One of the first devel opnents involved the O fice of
Thrift Supervision’s application to | awers of regul ations
governi ng mandatory subm ssions to the agency by banki ng
institutions.! Under these regul ations, banking institutions
were required to submt “nonm sl eading information.”* After
| awyers for the Kaye, Scholer law firm in typical advocate’'s
fashion, filed papers on behalf of a regulated client that
stretched the truth, O T.S. sought a recovery fromthe |aw
firmon the grounds that it had acted as the client’s agent
(and was therefore bound by requirenments governing the client)
and that it had aided and abetted the client in violating the
regulation. In a conplicated set of events that will not be

at 669-708.

2 The details of O T.S.’s inplenmentation of these
regul ati ons agai nst the Kaye Scholer law firm can be found in
Joyce A. Hughes, Law Firm Kaye, Scholer, Lincoln S&. and the
OrS, 7 Norre Dave J. o L., EtHCcs, & Pu. Pa.. 177 (1993); see
al so authorities cited infra notes 14-16.

1312 C.F.R 8563.18(b) (1988) (currently 12 C. F. R
8563. 180(b) (1)) (providing that no affiliated person shal
know ngly “[m ake any witten or oral statenment to the Office
or to an agent, representative or enployee of the Ofice that
is false or msleading with respect to any material fact or
omts to state a material fact concerning any matter w thin
the jurisdiction of the Ofice”). The Financial Institution
Ref orm Recovery and Enforcenent Act of 1989, Pub. L. 101-73,
103 Stat. 183, which followed Kaye, Schol er, expressly anended
the definition of affiliated person to include | awers. 12
U S.C. 81813(u)(4).

14 Attorneys Can't ClaimPrivilege as Agents of Their
Clients, OIS Chief Counsel Argues, Bawxinc ATT' Y (BNA), My 25,
1992, at 5; OIS Chief General Counsel Defends Action Agai nst
Kaye, Schol er, 8 ABA/BNA Laws. MaN. oN Pror. Conouct 77 (Apr. 8,
1992); see also Dennis E. Curtis, Od Knights and New
Champi ons: Kaye, Scholer, the Ofice of Thrift Supervision,
and the Pursuit of the Dollar, 66 S.C. L. Rev. 985, 991-96

4
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Zacharias:

detailed here, the case ultimately was settled. ' The inportant
poi nt for our purposes is that O T.S. succeeded in inposing
responsi bilities on banking |awers that differed from and in
sone respects seemed inconsistent with, their responsibilities
under traditional state codes. 't

(1993) (discussing O T.S.”s clains); Peter C. Kostant, Wen
Zeal Boils Over: Disclosure Obligations and the Duty of Candor
of Legal Counsel in Regulatory Proceedings after the Kaye
Schol er Settlenment, 25 Arz. St. L.J. 487, 521-27 (1993)
(highlighting the governnent’s perspective); Janmes Podgers,
Kaye Schol er: The Trenors Continue Part I1: Changing the
Rules, 78 A.B. A J. 53 (1992)(describing O.T.S.’s position);
Charl es R Zubrzycki, Note, The Kaye, Schol er Case: Attorneys'
Et hical Duties To Third Parties In Regulatory Situations, 6
Geo J. LecAL ETHics 977, 978-80 (1993)(outlining the
governnent’s charges).

1 Ofice of Thrift Supervision, OTS, Kaye Schol er Agree
to Settle all Charges, OTS News 92-95 (Mar. 8, 1992).

6 Nunmerous conmentators have described O T.S.’'s
regul ati on as undermning |lawers’ traditional duties to
mai ntain client confidences and to advocate their client’s
positions in a partisan fashion. See, e.g., Anthony E. Davis,
The Long Term I nplications of the Kaye Schol er Case for Law
Fi rm Managenent — Ri sk Management Cones of Age, 35 S. Tex. L.
Rev. 677, 682 (1994) (discussing the inplications of O T.S.’s
actions); Howell E. Jackson, Reflections on Kaye Schol er:
Enlisting Lawers to Inprove the Regul ati on of Fi nanci al
Institutions, 66 S.C. L. Rev. 1019, 1049 (1993)(analyzing the
effect of O T.S.’s approach in designating |awers as
gat ekeepers against client m sconduct); W Frank Newton, A
Lawer’s Duty to the Legal Systemand to a Client Drawi ng the
Line, 35 S. Tex. L. Rev. 701, 705 (1994) (criticizing the
governnment’ s position); Nancy J. Valerio, Devel opnents in
Banki ng Law, 1993: Professional Responsibility, 13 Aw Rev
Banking L. 11, 19-20 (1994) (reporting the opposition of an
A.B. A. working group to O T.S.’s position); cf. George C.
Harris, Taking the Entity Theory Seriously: Lawyer Liability
for Failure to Prevent Harmto Organi zational Clients through
Di scl osures of Constituent Wongdoing, 11 Geo J. LecAL ETHCS
597, 619 (1998) (discussing the inplications of the Kaye,

5
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After the highly publicized Kaye, Schol er settlenent,
ot her federal agencies adopted and enforced sim|l ar
regul ati ons. ! Coment ators have suggested that nore wil

Schol er case in light of the limted case | aw defining the
role | awers nmust adopt). That is not to say the O T.S.
position was wong. The Kaye, Scholer |awers were acting as
their client’s agents in submtting filings to the agency. The
claims of critics notwi thstanding, nothing in state

pr of essi onal codes authorizes |lawers to commt illegal acts
or to enable clients to commt illegal acts sinply by acting
in the clients’ place. See, e.g., WlliamH Sinon, The Kaye
Schol er Affair: The Lawyer’s Duty of Candor and the Bar’s
Tenpt ati ons of Evasi on and Apol ogy, 23 Lawé& Scc. InQ 243, 251
(1998) (arguing that commentators critical of the OT.S.
position have failed to analyze it fairly); David B. WIKkins,
Maki ng Cont ext Count: Regul ating Lawers after Kaye, Scholer,
66 S.C. L. Rev. 1145, 1150 (1993)(arguing for a contextua
approach to legal ethics); Fred C. Zacharias, The Restatenent
and Confidentiality, 46 OxAa L. Rev. 73, 85 (1993) (“The
bank's choice of a lawer to represent it in making legally
required responses may justify the governnment in view ng the
| awyer nore as the bank's alter ego than its | egal advocate”.

17 See Edward Adans, Thrift Litigation Fallout; Suits
Increasing; FirmGip on Lawers Sought, N. Y. L.J. (June 18,
1992), at 5 (referring to Kaye, Scholer-type |awsuits brought
by the Resolution Trust Corporation and Federal Deposit
| nsurance Corporation against law firnms in five states).

Under authority granted by 31 U S.C. 85318(g), the
Fi nancial Crinmes Enforcement Network of the Departnent of the
Treasury (Fi nCEN) adopted reporting requirenents that obligate
financial institutions to report any suspicious transaction
possibly related to a violation of |law or regul ation. 61 Fed.
Reg. 4326 (February 5, 1996); 61 Fed. Reg. 4338 (February 5,
1996); 61 Fed. Reg. 4332 (February 5, 1996); 61 Fed. Reg. 6095
(February 16, 1996); 61 Fed. Reg. 6100 February 16, 1996); 61
Fed. Reg. 11526 (March 21, 1996). In partnership with Fi nCEN
several banking regul ators adopted the suspicious activity
reporting requirenents into their own regul ations. See 12
C.F.R 8563.180(d) (2003) (O T.S. regulations requiring
savi ngs associ ations and service corporations under specified
circunstances to file suspicious activity reports with the
appropri ate Federal |aw enforcenent agencies and the

6
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Zacharias:

foll ow 18

The Internal Revenue Service has promul gated a different
form of regulation that focuses even nore directly on the
| awyer’s role as advocate. The regulation limts the positions
| awyers may take when appearing before the I.R S. to those
t hat have “a realistic possibility of being sustained on
[their] merits,”! even when other positions would be deened
non-frivol ous for purposes of traditional professional rules.
Al t hough this and other aspects of |I.R S. regulations
governing the practice of tax attorneys? seemlike a dramatic
preenpti on of state ethics codes, they have never been highly
publicized except anmong tax practitioners and professional
responsi bility scholars — probably because the regul ati ons
apply to such a narrow field of practice.

Far nmore controversial have been the severely criticized
attenmpts by the American Bar Association and state regulators
to adopt or apply rules restricting prosecutors’ ability to
subpoena attorneys? and to communicate with represented

Departnment of the Treasury by sending a conpleted report to
Fi nCEN); accord 12 C.F.R 8208.62 (2003) (Federal Reserve
regul ations); 12 CF. R 821.11 (2003) (Office of the
Comptrol ler of the Currency regulations); 12 C.F. R 8353.3
(2003) (F.D.1.C. regulations); 12 C.F.R 8748.1 (2003)
(National Credit Union Adm nistration regulations). These

regul ati ons extend the reporting duty to affiliated
i ndi viduals defined in 12 U . S.C. 81813(u)(4), including
| awyers.

8 See, e.g., 8 CF.R 8292.3(a)(3) (lnmgration and
Nat ural i zation Service regul ation forbidding |awers to
m sl ead or deceive an officer of the Departnment of Justice);
see also Jill Evans, The Lawyer as Enlightened Citizen:
Towards A New Regul atory Model in Environnental Law, 24 V1. L.
Rev. 229, 230-31 (2000) (arguing that environmental statutes
give the E.P. A, authority to adopt regulations that will turn
| awyers into gatekeepers for their client’s environnental
activities).

19 31 CF.R 810.34(a) (1994).
20 See generally 31 CF.R pt. 10 (2003).

21 E.g., AMER CAN BAR Assoc ATiay, MopEL Rues o ProF’ L Conbuc,
Rule 3.8(f) (1990) (subsequently anmended in 1995) [hereinafter

7
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parties,? and the equally severely criticized response by the

“Model Rul es”. See generally Susan P. Koni ak, The Law Bet ween
the Bar and the State, 70 N.C. L. Rev. 1389, 1399-1401 (1992)
(di scussing the controversy over Moddel Rule 3.8(f) and arguing
that the controversy reflected the bar’s normative vision of
how the | aw should apply to | awers). The A B. A first
suggested reformin 1986 and 1988. See ABA, Resol ution on
Attorney Subpoenas (Feb. 1988) [hereinafter 1988 A. B. A
Resolution], reprinted in Max D. Stern & David Hof f man,
Privileged infornmers: The Attorney Subpoena Problem and a
Proposal for Reform 136 U Pa L. Rev. 1783, 1853-54 (1988);
ABA, Resol ution on Subpoenai ng Attorneys Before the Grand Jury
(Feb. 1986) [hereinafter 1986 A B. A, Resolution], reprinted in
Stern & Hof fman, supra, at 1852. The 1988 Resol ution

strengt hened the 1986 Resol ution and expanded the rule’'s
application to all prosecutorial attenpts to obtain |awer
testinmony relating to representation of a client’s affairs,
before grand juries or el sewhere. A version of Mdel Rule
3.8(f) tracking the 1988 proposal was adopted in 1990 but,
after litigation, negotiation, and further deliberation, was
amended in 1995 so as to delete the requirenment that
prosecutors obtain “prior judicial approval after an
opportunity for an adversarial hearing” before issuing

att orney- subpoenas.

22 E.g., Mddel Rules, Rule 4.2 (1983); AMR CAN BAR
Assoa ATI N, MooeL Cooe o PRoF' L ResPonsiBILITY, DR 7-104 (1969); see
Neal s-Eri k W Del ker, Comment, Ethics and the Federal
Prosecutor: The Continuing Conflict over the Application of
Model Rule 4.2 to Federal Attorneys, 44 Am U. L. Rev. 855,
858-59 (1995)(noting di sagreenent about the appropriate scope
of professional no-contact rules); Bruce AL G een, \Wose Rules
of Professional Conduct Should Govern Lawers in Federal Court
and How Should the Rules Be Created?, 64 Geo. WAsH. L. Rev. 460,
470-72 (1996) (discussing the history of no-contact
regulation); cf. Fred C. Zacharias, Specificity in
Prof essi onal Responsibility Codes: Theory, Practice, and the
Par adi gm of Prosecutorial Ethics, 69 Nore Dave L. Rev. 223, 269
n.134 (1993) (citing comentary that assunes that prosecutors
are, and should be, bound to the sanme rules as other |awers).

8
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Zacharias:

federal Department of Justice.? During the first Bush

adm ni stration, in the so-called “Thornburgh Menorandum” the
Departnent of Justice?® purported to preenpt the application of
all state professional rules to federal attorneys.? The
Clinton Adm nistration noderated this approach, acknow edgi ng
in formal regul ations that nost state rul es should apply.?® But
it reserved the right to preenpt particular rules that
interfere with federal |aw enforcenent.? These regul ati ons,
known as the “Reno Rule”, specifically excepted D. O J.

23 The controversy is described in detail in Fred C
Zacharias, Who Can Best Regul ate the Ethics of Federal
Prosecutors; O, Who Shoul d Regul ate the Regul ators?, 65
ForoHam L. Rev. 429, 429-30 (1996); see also Corinna B. Lain,
Prosecutorial Ethics Under the Reno Rul e: Authorized by Law?,
14 CrRmM Just. EtHcs 17, 22-24 (1995) (criticizing the Reno Rul e
Rul e’ s inpact on prosecutorial ethics as having “the fox
guardi ng the chicken coop”); Any R Mashburn, A Cl ockwork
Orange Approach to Legal Ethics: A Conflicts Perspective on
t he Regul ation of Lawyers by Federal Courts, 8 Geo J. LEGA
EtHcs 473, 494 (1995) (noting that "the DQOJ's new rul e takes
the concept of attorney self-regulation to the nost extrene
mani f estati on i magi nabl e").

24 Hereinafter, the Departnent of Justice sonmetines is
referred to as “D.O.J.".

2 Richard L. Thornburgh, "Menorandum from Attorney
CGeneral to all Justice Departnent Litigators”™ 1 (June 8,
1989), reprinted in Matter of Doe, 801 F.Supp. 478, 489
(D.N.M 1992). The Justice Departnment's decision to claim
authority to preenpt state regulation stenmed fromthe
D.O.J."s reaction to the rul es governing attorney subpoenas
and contacts with represented persons that, in effect, linmted
the investigative power of federal prosecutors.

26 28 C.F.R 88 77.1-77.2 (1995). The history of the
D.O.J. Regulations is discussed in Zacharias, supra note 23,
at 429 nns. 1-2.

2 59 Fed. Reg. 10,086, 10,088 (March 3, 1994) (“Depart nent
attorneys continue to be subject to state bar ethical rules
where they are |licensed to practice, except in the limted
ci rcunst ances where state ethical rules clearly conflict with
| awf ul federal procedures and practices”).

9
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attorneys fromthe application of state no-contact
provi sions.? The Reno Rul e subsequently was superceded by the
McDade Amendnent . 2°

More recently, pursuant to federal |egislation adopted
after the Enron and Worl dCom scandal s, 2 the S.E. C. pronul gated
a series of regulations governing securities attorneys. The
initially-proposed regul ati ons enphasi zed the role of |awers
as gat ekeepers of client m sconduct. They required securities
| awyers to take renedi al steps upon |earning of potenti al
wrongdoi ng by clients and required the |lawers to w thdraw and
report to the S.E.C when clients decline to respond to the
remedi al nmeasures in a satisfactory manner.3! The bar — | ed by
the A.B. A and state bar organizations — responded
voci ferously that these proposed regul ati ons underm ned both
attorney-client confidentiality and the traditional role of
| awyers under state professional codes.3® In a gesture of

2 28 C.F.R 8§ 77.12 (1995).

29 See Citizens Protection Act, 28 U S.C. 8§530B (1998)

(applying state ethics rules to federal attorneys); 28 C F. R
8§877.1-77.3 (2003) (inplenenting the McDade Amendnent).

30 Sar banes- Oxl ey Act of 2002, Pub. L. 107-204, 8307, 116
Stat. 745 (2002).

31 I npl ementati on of Standards of Professional Conduct for
Attorneys, No. S7-45-02, Securities Act Rel ease No. 33-8150,
Exchange Act Rel ease No. 34-46868 (Nov. 21, 2002) (“CQutside
attorneys who . . . have not received an appropriate response
and who reasonably believe that the reported materi al
violation is ongoing or is about to occur and is likely to
result in substantial injury to the financial interest of the
i ssuer or of investors are required to withdraw fromthe
representation, notify the Conm ssion of their wthdrawal, and
di saffirm any subm ssion to the Conm ssion that they have
participated in preparing which is tainted by the violation.
| n-house attorneys . . . are required to disaffirmany tainted
subm ssion they have participated in preparing, but are not
required to resign.”) [hereinafter *“Proposed Rule”].

32 Comments submtted to the S.E.C. that fitted this nold
i ncluded: Comments of Gerald S. Backman, Chairnman, Securities
Regul ation Comm , Bus. Law Section, N. Y.S. Bar Ass’'n, at
http://ww. sec. gov/rul es/ proposed/ s74502/ gesbackmanl. ht m ( Dec.
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conpromi se, the S.E.C. ultimately adopted somewhat | ess
forceful regulations — still requiring remedi al neasures by
sone securities attorneys in sone circunstances, but
post poni ng for future consideration the “noisy wthdrawal”
proposal . 33

One final set of federal rules that mght interfere with
traditional state regulation is currently being considered. In
an effort to fight terrorismin the wake of the Septenmber 11
attacks, Congress adopted nmeasures to counteract noney

18, 2002) (voicing concern the proposed rules would underm ne
the attorney-client relationship and chill attorney-client
conmuni cations); Comments of Jennifer T. Nijman, Pres.,

Chi cago Bar Ass’'n, at http://ww. sec. gov/rul es/ proposed/
s74502/ jtnijmanl. ht m (Dec. 18, 2002) (arguing that the
proposal s woul d erode client confidence in their attorneys and
t hat woul d make attorneys reluctant to | earn about their
client’s activities); Comments of Alfred P. Carlton, Jr.,

A. B. A Pres.,

at http://ww. sec. gov/rul es/ proposed/ s74502/ apcarltonl. ht m
(Dec. 18, 2002) (arguing that the proposals create a conflict
between the attorney’s interest and the client’s); see also

| mpl ement ati on of Standards of Professional Conduct for
Attorneys, No. S7-45-02, Securities Act Rel eases No. 33-8186,
34-47282 (Jan. 29, 2003) (discussing critical comrents
submtted to the S.E.C.); Brian P. Kane, The Sarbanes- Oxl ey
Act of 2002: Sonething For Everyone to Worry About, 45 ADVOCATE
16 (2002) (concluding that “Congress crossed the Rubicon with
t he American Bar Association by taking a direct sw pe at the
revered attorney-client privilege); Tamara Loom's, 77 Big
Firms Attack SEC Bid to Force Revealing Client Secrets, 113
Futon Crv. DaLy Rer. Noo 246 (12/20/02) (reporting critica
coments filed by 77 law firnms concerning the Sarbanes- Oxl ey
regul ati ons); see also Letter dated April 7, 2003, from

Anmeri can Corporate Counsel Association to the S. E. C.,
http://ww. acca. com advocacy/ 307comments2. pdf, p.2.(arguing
that the S.E.C. reporting requirenments “may cause currently
healthy | awer-client relationships irreparable harni).

33 I npl enmentation of Standards of Professional Conduct for
Attorneys, No. S7-45-02, Securities Act Rel ease No. 33-8185,
Exchange Act Rel ease No. 34-47276, at *1-2 (Jan. 29, 2003)
(noting deferral of inplenmentation and stating “We are stil
considering the ‘noisy wthdrawal’ provisions of our original
proposal under section 307”) [hereinafter “Final Rule].
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| aundering by requiring financial institutions to report
particul ar transactions and to take other preventive
measur es. 3 Except for |lawers who are nenmbers of such
institutions, neither this legislation nor regulations adopted
to date specifically target |awers.3 However, |awers
probably are responsible for avoiding any aiding or abetting
of violations of the Act.?36

More significantly, FATF®, an international policynmaking
body, is studying a proposal that |awers and ot her
prof essi onals be enlisted as “gatekeepers” against client
nmoney- | aundering activity — the so-called “Gat ekeeper
Initiative.”3® FATF is expected to issue its recommendati ons
and the U.S. Governnent is expected to “craft a fornal
position on the gatekeeper responsibilities for |awers”
within the year.3* The A B. A has established a task force that

3 U S. A Patriot Act of 2001, Pub. L. No. 107-56, 115
Stat. 272 (Cct. 26, 2001).

35 The Act does specify “persons engaging in real estate
closings and settlenents,” but the pertinent regulatory bodies
have del ayed defining that term See Kevin L. Shepherd, USA
Patri ot Act and the Gatekeeper Initiative: Surprising
| mplications for Transactional Lawers, 16 Prm. & Prop. 26, 30
(2002) (describing devel opnents relating to the Gatekeeper
Initiative).

36 Cf. Bruce Zagaris, Gatekeepers Initiative: Seeking
M ddl e G ound between Client and Governnent, 16 CRM JusT. 26,
30 (2002) (discussing obligations that may arise for
accountants and |l awers in assisting clients in performng
“due diligence”).

37 1.e., the Financial Action Task Force.

38 Shepherd, supra note 35, at 27 (describing FATF s
wor k) .

3ABA Del egates Vote Opposition to Proposals to Make
Attorneys Report Shady Transactions, 19 ABA/ BNA Laws. M. ON
Pror. Cowouct 99 (Feb. 12, 2003); see al so Zagaris, supra note
36, at 29 (noting that “the chief of the asset forfeiture and
noney- | aunderi ng section of the Departnent of Justice is
review ng the professional responsibilities of attorneys and
accountants with regard to noney |aundering and wll make
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has al ready taken a position opposing any proposals that would
require |l awyers to disclose confidential information to the
governnment or otherw se “conprom se the |awyer client
relationship or the i ndependence of the bar.”4°

Two concl usions seem clear fromthese devel opnments.
First, the recent federal regulations are historically
di stinctive. They reflect a growing willingness on the part of
federal actors to invade what previously was viewed as a state
regul atory prerogative. Second, none of the federal
initiatives reflects a broad attenpt to supplant state
regul ati on across the board. Even the Thornburgh menorandum
limted itself to the regulation of specific activities of a
limted nunber of federal attorneys.# The other initiatives
focused narrowy on a particular, confined aspect of |egal
practice. 4

The remai nder of this essay considers how these
devel opnents interact with, and what they signify for, broad
thenmes in |l awer regulation. It |eaves the normative issues
asi de — whether each of the federal regulations is justified
or not, whether it is legally authorized, and whether it
properly invades state power. |Instead, the essay focuses on
t he | arger questions of whether and how the increase in
federal regulation as a whole m ght be explained in |ight of
traditional ways of | ooking at professional regul ation.

| I . FEDERALI SM

At one level, the new efforts to regulate lawers wth
respect to federal activities — that is, representation before
federal agencies — may sinply reflect a devel opi ng vision of

reconmmendati ons as needed”) and authorities cited therein.

40 1 d.

4l The Thor nburgh menorandum focused only on the
applicability of state professional codes to federal
Departnent of Justice attorneys engaged in their officia
prosecutorial duties. See Thornburgh, supra note 25.

42 Thus, for exanmple, the the O T.S. regul ations focused
on lawers filing banking statenments, the Sarbanes- Oxl ey
regul ati ons focus on the specific activities of securities
| awyers practicing before the S.E.C., and the Gatekeeper
Initiative focuses on |awers’ participation in noney
| aundering and terrorist activities.

13
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federalism federal agencies regulate federal practice, states
regul ate local practice.“ That vision explains the Ofice of
Thrift Supervision's |limted requirenents governing | awer
subm ssion of filings to the agency. Likew se, it accounts
fully for the I.R S.”s insistence that tax | awyers screen the
positions they take before the Service.

There are both practical and phil osophi cal reasons,
however, why the federalismdivide is problematic as an
expl anati on for when federal regulations are justified and
when they are not. One can separate federal from state
practice only at a very elenental |evel. Direct presentations
to federal agencies, such as federal filings and appearances
in federal proceedings, seem federal rather than state in
nature. But the giving of |egal advice preceding these actions
is not so easily classified. |Indeed, when | awers represent
clients with respect to conduct that is regulated by both
state and federal agencies or with respect to | egal action
that can be filed in both state and federal venues, the
| awyers may not al ways be able to identify which kind of
practice they are engaging in at a particular nonent.

More significantly, to the extent that the federal and
state regul ation of | awers prescribe different roles for
| awyers and different attorney-client relationships, one set
of regul ations can undernm ne the other. Rightly or wongly,
for exanple, the Office of Thrift Supervision rule was
criticized as undermning the | awer’s sense of identity as a
zeal ous advocate. 4 Arguably, a professional code of conduct
needs to establish a single role that |awers and clients can
under stand and i npl ement across the board. %

4 Cf. E. Norman Veasey, |ssues of Federalismin Light of
t he SEC Fi nal Rul es Under Section 307 of the Sarbanes- Oxl ey
Act, 14 ProF L Law. 26 (2002) (noting “interesting questions of
sweep, breadth, and federalisni raised by the Sarbanes- Oxl ey
rul es).

44 See authorities cited supra note 16 (discussing critics
and defenders of the O T.S. approach).

4% As noted in Fred C. Zacharias, The Future Structure and
Regul ati on of Law Practice: Confronting Lies, Fictions, and
Fal se Paradignms in Legal Ethics Regulation, 44 ARz L.

Rev. 829, 831 n.6 (2002), however, identifying a single role
for lawers may be nore inportant at tinmes when | awers have
no conmmon conception of their functions, but may be |ess

14

http://digital.sandiego.edu/lwps_public/art21 16



Zacharias:

The practical difficulty of separating state and federal
practice is best highlighted by the controversy surroundi ng
the application to federal prosecutors of state rul es against
communi cating with represented persons.* The activity of
crim nal suspects that m ght be subject to undercover
i nvestigation often violates both state and federal |aw. On
occasi on, such suspects are investigated jointly by state and
federal |aw enforcenent teans. The application of no-contact
rul es based on which agency ultimately prosecutes is thus
often inpractical, because who will prosecute may not be clear
until the investigation is conplete.* Mreover, if one views
pr of essi onal regulation through the lens of federalism the
application of a state rule adopted with the support of the
| ocal defense bar does seemto inpinge on federal sovereignty.
This contradiction accounts both for the adoption of the
Thor nbur gh menorandum and the heated response by state
regul ators. 4®

Interestingly, both the insistence of state regul ators
that state no-contact rules should apply to federal
prosecutorial practice* and the ultimte federal response,

i nportant when all |awers share a general approach to
representation.

% 1t is these rules that the D.O. J. purported to preenpt
in the Thornburgh nmenmorandum and then, in nmore muted form in
the Reno Rul e. See text acconpanying note 25,

47 Adm ttedly, one can craft evidentiary rules that
exclude tainted evidence, or not, based on whether a
prosecution is state or federal. But that does not elimnate
the dilema of how the state and federal |awyers directing the
i nvestigating team should structure the joint federal-state
i nvestigation. The decisions of state officials may taint
t hose of federal officials, and vice versa.

48 See Fred C. Zacharias, supra note 23, at 448-62
(di scussing the interplay anmong the D.O. J., the A .B.A , and
state regul ators).

49 See, e.g., Witehouse v. United States Dist. Court, 53
F.3d 1349 (1st Cir. 1995) (upholding a | ocal federal court
rul e applying a state no-contact provision against federal
prosecutors); United States v. Klubock, 832 F.2d 664, 667 (1st
Cir. 1987) (en banc) (holding that the Supremacy Cl ause does
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agreeing in part,® belie the existence of a devel oping
federal i sm approach to professional regulation. State

regul ators and nost coment at ors® showed no inclination

what soever to cede the right of federal agencies to control
federal |egal practice. Likew se, by agreeing that ordinarily
state rul es should govern®?, the Departnent of Justice seened
to recogni ze that a clear state/federal divide is unworkable. 5

not bar enforcenment of |ocal federal court rules to federal
attorneys); see also Conference of Chief Justices, Resolution
XI'l, Proposed Rule Relating to Communi cations wth Represented
Persons (Aug. 4, 1994) (opposing the Thornburgh Menorandum),
gquot ed and discussed in Daniel R Coquillette, Report on Local
Rul es Regul ating Attorney Conduct in the Federal Courts in
Cow oN RuLEs oF Practi ce AND PrRoceDURE oF THE ADMN. OFFIcE oF THE U. S.

Courts, Spea AL StuDiES OF FEDERAL RULES GOVERNI NG ATTORNEY Conouct 1, 35-

36 (1997) and Carl A. Pierce, Variations on a Basic Thene:
Revisiting the ABA's Revision of Mddel Rule 4.2, 70 Ten\. L.
Rev. 121, 125 n.7 (2002).

50 See text acconmpanyi ng note 27.

°1 See, e.g., Alafair S.R Burke, Note, Reconciling
Prof essional Ethics and Prosecutorial Power: The No-Cont act
Rul e Debate, 46 StaN. L. Rev. 1635, 1660-61 (1994) (arguing
that "the [federal] regulations intrude upon the attorney-
client relationship in ways unwarranted by the needs of
effective | aw enforcenent”); Lain, supra note 23, at 17
(arguing against D.O J.'s preenptive authority); Rory Little,
Who Shoul d Regul ate the Ethics of Federal Prosecutors?, 65
ForoHam L. Rev. 355, 362-63 & n. 30 (1996) (noting "outraged bar
officials"); Jocelyn Lupert, Note, The Departnent of Justice
Rul e Governi ng Communi cati ons with Represented Persons, 46
Syracuse L. Rev. 1119, 1144-45 (1996) (catal oging the hostility
to the Reno Rule); Mashburn, supra note 23, at 495 (arguing
that the D.O. J. position |acked support in the case law or in
statutory authority).

52 See supra note 27.

58 Of course, the Departnent of Justice concessions, in
part, were politically driven. It is inpossible to tell how
much politics or theoretical concerns drove the agency’s
concl usi ons.
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The recently proposed, partially-adopted, and still open
Sar banes- Oxl ey regul ati on of securities |awyers highlights
both the practical and phil osophical weaknesses of the
federalismanalysis. In their initial form?® the S E.C
regul ati ons proposed pursuant to the Sarbanes-Oxl ey Act
applied to all |Iawers who conduct business before the
S.E.C..% This broad definition enconpassed such | awers even
t hough their work in the specific case at issue m ght not,
itself, be presented to the federal agency. The reason for the

54 The Sarbanes-Oxl ey Act was federal I|egislation that
required the S.E.C. to pronulgate regulations to establish
“m ni rum st andards of professional conduct for attorneys who
appear and practice before the Comm ssion” and to require
attorneys to report evidence of |aw violations, at |east
within their corporations. Sarbanes-Oxl ey Act of 2002, Pub. L.
107-204, 8307, 116 Stat. 745 (2002). The S.E.C. initially
proposed regul ati ons that contained a broad definition of
whi ch | awyer activities were covered and called for
significant changes in the role of securities | awers as
gat ekeepers of client m sconduct. See Proposed Rule, supra
note 31, at *25 (“[T]he proposed rule woul d adopt an expansive
view of who is appearing and practicing before the Comm ssion
: In addition to a rigorous “up the | adder” reporting
requi renent, the proposed rule incorporates several corollary
provi sions that are not explicitly required by Section 307 .

Under certain circunstances, these provisions pernmt or
require attorneys to effect so-called ‘noisy wthdrawal’ and
to notify the Comm ssion that they have done so and permt
attorneys to report evidence of material violations to the
Comm ssion . . . 7). Following a heated comment period, the
S.E.C. adopted a significantly weaker version of the original,
hol ding for further comment and consideration a requirenent
that | awers “noisily withdraw', effectively informng the
S.E.C., when clients refuse to follow the |awers’ insistence
that they conply nore clearly with S.E.C. rules. See Final
Rul e, supra note 33, at *5-7 (“[T]he final rule we adopt today
has been significantly nodified in |ight of these coments and
suggestions”).

5 Proposed Rule, supra note 31, at *4 (“The purpose of
this release is to solicit coments on proposed Part 205,
whi ch prescribes Standards of Professional Conduct for
Attorneys who appear and practice before the Comm ssion in any
way in the representation of issuers”).
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broad definition was clear: the ultimte presentation or use
of legal advice cannot always be determ ned at the tinme the
advice is given, so the agency chose to overinclude. Yet in
enpl oyi ng the broad definition, the proposed regul ation
enconmpassed | egal practice that would fall within the state
side of the federalismdivide.

More significant was the Sarbanes-Oxl ey requirenment that
| awyers sonetines report corporate w ongdoi ng® and the
proposed regul atory requirenment, currently held in abeyance,
that |awers sonetinmes “noisily withdraw fromthe
representation.® These are inconsistent with nost state rules
in two respects. First, state professional codes typically
phrase any reporting requirenent governing corporate counsel
in perm ssive, rather than mandatory, termnms.% Second, absent
an actual m suse of a |lawyer’s name, state codes typically
enphasi ze the preservation of client confidences over the
| awyer’s right or obligation to highlight the reasons for her

6 |d. at 8205.3(b), at *75-76 (“If, in appearing and
practicing before the Comm ssion . . . an attorney becones
aware of evidence of a material violation by the issuer or by
any officer, director, enployee, or agent of the issuer, the
attorney shall report any evidence of a material violation to
the issuer’s chief legal officer . . . or to both the issuer’s
chief legal officer and its chief executive officer”).

57 See Id. 8205.3(d), at *125-126 (“Where an attorney .

does not receive an appropriate response . . . [he] shal
[wWithdraw forthwith fromrepresenting the issuer . . . and
[wjithin one business day of wi thdrawi ng, give witten notice
to the Comm ssion of the attorney’s withdrawal. . . and
[p]ronptly disaffirmto the Comm ssion any opinion . . . or
the like in a docunent filed with or submtted to the
Commi ssion. . . that the attorney has prepared. . . and that

the attorney reasonably believes is or may be materially false
or msleading”) and Final Rule, supra note 33, at *1-2 (Jan.
29, 2003) (noting deferral the noisy wthdrawal requirenent
for further consideration).

%8 See, e.g., Mddel Rules, Rule 1.13(b) (requiring a
| awyer for an organi zation to take remedi al neasures under
sonme circunstances, but giving the |lawer discretion as to
whi ch measures are appropriate).

18
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wi t hdrawal . 5°

In mandating its new | awer obligations, the Sarbanes-
Oxl ey proposals effectively called for a change in the
rel ati onship between | awers and clients — or at |east a
dramati c expansion in the |awer’s gatekeeper role.® \Wen
| awyers have information that fits within the proposed
regulation’s anbit, they may — and soneti me even nust — use it
to blackmail clients into conplying with the |awers’ view of
appropriate conduct.® This, in turn, creates new i ncentives
for clients not to share information with their |awers.

This essay need not detail how directly this framework
contradicts the traditional state view of |awer partisanship
and the inmportance of confidentiality. The S.E.C. and state
model s cannot happily co-exist, at least with respect to
corporate and securities |awers. The new approach clients
take to their securities |awers my affect their approaches
to their |lawers in other aspects of practice as well — both
state and federal in nature.

I11. THE TREND TOWARD FEDERALI ZATI ON

9 See, e.g., id. cnm. (“this rule does not limt or
expand the |l awer’s responsibility under Rule 1.6 [requiring
confidentiality]”; Ca. R Pror. Cowuct, Rule 3-600(B), (C
(enphasi zing the corporate |lawer’s duty to protect *“al
confidential information” and |limting her response to the
“right [or duty] to resign”).

60 Model Rule 3.3(b), which requires |lawers to disclose
confidential information when necessary to rectify certain
client frauds upon tribunals, does require |awers to exercise
sim | ar gatekeeping functions. The proposed Sarbanes- Oxl ey
regul ati ons, however, extend the ability to blackmail the
client into conplying with the lawer’s directives to a far
broader array of advice and non-litigation contexts than the
Model Rules. cf. Mddel Rules, Rule 1.13(b) (requiring
corporate lawers to maintain confidentiality in the face of
potential corporate w ongdoi ng).

61 Under the proposed rules, if a lawer is not satisfied
by the client’s response to her determ nation that the client
is acting inproperly, the |Iawer nust withdraw and report that
withdrawal to the S.E.C.. Faced with the threat of noisy
w thdrawal, clients are likely to accede to the | awer’s
demands.
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At a sinpler level, the new federal regulations nay
sinply represent one aspect of a devel oping struggle for power
over professional regulation (i.e., as a whole) between states
and the federal government. The rationale for deference to
state regulation is largely historical in nature; states
traditionally have provided the | aboring oar in regul ating
| awyers. % Arguably, local rules can be tailored to the
denogr aphics of the | ocal bar® and states should be allowed to
experinment with differing rules as a neans of avoi ding
stagnant, uniform regul ation. %

Changes in | egal practice over the past several decades,
however, mlitate in favor of increasing federalization of
prof essi onal regulation. As | have detail ed el sewhere,
practice has becone nore nationalized — both in the sense of
| awyers practicing in nmultiple jurisdictions and in the sense
of legal matters crossing state borders.® It is becom ng ever
more difficult for |awers to understand and follow the
requi rements of multiple jurisdictions® and for individual

62 See Bruce A. Green and Fred C. Zacharias, Regul ating
Federal Prosecutors’ Ethics, 55 Vawn. L. Rev. 381, 390-400,
418-23 (describing the historical preference and reasons for
state regul ation of even federal |awyers).

63 See Zacharias, supra note 7, at 375 (discussing the
argument that |ocal professional regulation of |awers
“accounts for |ocal characteristics and concerns”) and
authorities cited therein.

64 See id. at 373 (analyzing the argunment that respecting
state professional regulation “enables the states to serve as
| aboratories for novel approaches”) and authorities cited
t herein.

6 1d. 345-57. Indeed, the globalization of practice my
create additional pressures for federal regul ation, because in
sone instances only the federal government can adopt the type
of regulation (e.g., by treaty) that responds to internationa
concerns. This, for exanple, helps explain federal
participation in regulations relating to | awer participation
in nmoney |l aundering that potentially facilitates international
terrorism See supra text acconpanying note 34.

66 A single | awer may be governed by the professional
rules in the state or states in which they are |licensed,
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states to regulate particular instances of practice.® These
changes support the adoption of a uniform body of professional
regul ati on.

At first glance, the recent federal regulations sinply
seemlike a first step in that direction. Wth the possible
exception of the Sarbanes-Oxl ey regul ati ons, however, they are
a peculiar first step if their goal is to unify and
nationalize the regulation of the profession as a whole. Each
of the regulations is confined to an extrenely narrow and
specific aspect of |egal practice. They | eave the general role
of lawyers and the control of state professional rules intact
with respect to nost | egal representation. Indeed, with the
exception of the federal response to state no-contact rules, ¢®8
none of the federal regulations directly overrules state rules
or attenpts to noderate the effect of inconsistent approaches
by different jurisdictions.?®

V. DI STI NCTI ONS BETWEEN THE CI VIL AND CRI M NAL CONTEXTS OR
AMONG SPECI ALI ZED AREAS OF PRACTI CE
One can conceptualize many of the recent regul atory

states in which they consult with clients, a state in which a
case is filed, and separate states in which a case requires
themto engage in legal activities.

67 For exanple, states nust take into account the
requi renents of other states that have an interest in a
| awyer’s activities. Because of the nationalization of
practice, an increased nunber of |awyers not |icensed by a
particul ar state also are likely to engage in practice
activities within the jurisdiction, making detection and
enf orcenent of code violations problemtic.

68 See supra text acconpanying note 25. It is inmportant to
note that even the Thornburgh menmorandumlimted its
preenptive claimto the activities of federal prosecutors. It
did not address traditional regulation of civil |awers or
state prosecutors.

69 For exanple, the requirenents of the Sarbanes-Oxl ey
regul ation affects the requirenents of state rules |ike Model
Rule 1.3 and state confidentiality rules as they apply in the
securities context. But the regulations do not purport to
establish a national standard governing these i ssues outside
the securities context.
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changes as outgrowt hs of one of two enmerging views of

prof essi onal responsibility regulation: (1) that traditional
regul ati on based on the paradi gm of unsophisticated individual
crimnal defense clients should be tenpered in civil
representation; ™ and (2) that legal ethics codes are flawed in
their failure to include nuanced professional rules that

target issues arising in particular specialized areas of
practice.

Consi der, for exanple, the federal efforts to nodify
traditional state regulation regarding practice in the
crimnal context. The states’ traditions, of course, are to
enphasi ze loyalty and fierce partisanship on the part of
crimnal defense attorneys and to inpose limts on
prosecutors’ ability to interfere with defendants’ attorney-
client relationships. These traditions are borne, in part, of
constitutional concerns.’? The strength of commentators’

0 Commentators frequently have noted the paradi gm of the
crimnal |awer. See, e.g., Murray L. Schwartz, The Zeal of
the Civil Advocate, 1983 Av B. Fomp. Res. J. 543, 548 (“the
[criminal] defense |lawer is commonly regarded as the
archetype of the advocate in the adversary systeni). Sone
comment at ors have suggested that civil attorneys should be
regul ated, or should practice, differently. See, e.g., Robert
Gordon, The | ndependence of Lawyers, 88 B.U. L. Rev. 1, 11
(1988) (suggesting that the consensus in favor of civil
| awyering that follows the crimnal paradi gm has evaporated);
Ri chard Wasserstrom Lawyers as Professionals: Sone Mrra
| ssues, 5 Hum Rts. 1, 12 (1975) (accepting different behavior
fromcrimnal defense | awers because of the “special needs of
t he accused”); cf. Fred C. Zacharias, The Civil-Crimnal
Distinction in Professional Responsibility, 7 J. Contewe. LEGAL
| sses 165, 166 (1996) (questioning the crimnal paradigm and
authorities cited at 166 nns. 5-7.

't See, e.g., Fred C. Zacharias, Reconceptualizing Ethica
Rol es, 65 Geo. WAsH. L. Rev. 169, 186-209 (analyzing the
possibility of witing professional rules targeted to
particul ar types of representation) and authorities cited
t herein.

2 See, e.g., MxnrE H FREEDVAN AND ABBE SM TH, UNDERSTANDI NG

Lawers EtHcs 68 (2d ed. 2002) (noting the “constitutional
di mensi ons” of client autonony and attorney-client
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support for traditional state rules typically has varied
proportionally to whether the comentators have focused on the
crimnal or civil contexts.”

O all the nodern federal reforns, the efforts of the
U.S. Departnent of Justice to preenpt protections for crimnal
def endants’ attorney-clients relationships have net the nost
effective resistance. The Thornburgh menorandum was revil ed. 7

confidentiality).

3 See, e.g., Daub LueaN, Lawers AnD JusTice 202- 05 (1988)
(noting the claimthat superaggressive |awer practice is
justified primarily in the crimnal context); Jay S. Silver,
Prof essionali sm and the Hi dden Assault on the Adversari al
Process, 55 GHoSt. L.J. 855, 863-67 (1994) (justifying
super aggressi ve | awer behavi or, but arguing that one nust
di stinguish the crimnal and civil contexts); WIIliam Sinon,
The Ethics of Crimnal Defense, 91 McH L. Rev. 1703 (1993)
(suggesting that even proponents of |ess partisan |awering
“concede that the standard adversary ethic may be viable” in
the crimnal context).

4 See e.g., Tom Watson, Thornburgh Meno Has Defense Bar
Up in Arms, MaHATTAN Lawver, Oct. 3, 1989, at 4 (noting a
defense | awyer‘s characterization of the Thornburgh menorandum
as a "declaration of war on the defense bar"); Monroe
Freednman, Dirty Pool in the Prosecutor's O fice, Texas LAWER,
Oct. 1, 1990, at 26 (citing approvingly an A.B. A resolution
t hat “opposes any attenpt by the Departnment of Justice
unilaterally to exenmpt its attorneys fromthe ethical rules
that apply to all attorneys”); Fred Strasser, Thornburgh
Exenption |I's Rebuked; Direct Contact, THe NATIONAL LAWJOURNAL,
June 10, 1991, at 3 (noting defense attorneys’ criticism of
t he “arrogance of the U S. governnent”); Judge Raps AG for
“Arrogation of Power,” Leea Times, June 10, 1991, at 1 (citing
a federal district court’s characterization of the Thornburgh
menor andum as “nothing |l ess than a frontal assault on the
| egitimate powers of the court” and “a serious threat to the
integrity of crimnal justice proceedings in federal courts”);
Dani el Kl aidman, Clinton Is Asked To Intervene on Rul es
Regar di ng Suspect Interviews; ABA, Defense Bar Want Delay in
Codi fyi ng ' Thornburgh Meno', Tre Recoroer, Dec. 23, 1992, at 1
((quoting New Mexico district judge Burciaga s statenent that
“[b] ecause this menorandum invites continuing unethical
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The Reno Rul e backtracked significantly fromthe federal
government’s initial position.” Advocates of state regul ation
ultimately won the day through adoption of the MDade
Anmendnent . ’® And courts have resisted subsequent efforts by
federal prosecutors to avoid state ethics requirenments. ’’

The federal reformefforts on the civil side, in
contrast, have net |ess resistance — at |east |ess successful
resi stance. The Kaye Scholer law firmultimtely caved to the

behavior, it nmust not be tolerated”); Marianne LaVelle,
Prosecutors' Plan To Bypass Counsel Fans Corporate Ire, THE
NationaL LawJorna, Oct. 11, 1993, at 17 (noting clains by
menbers of the defense bar that the Reno Rule constituted
“poorly conceived regul ations” which failed to inplenent
“respect for the rule of law').

> The Thor nburgh menorandum sought to preenpt all state
pr of essi onal rules governing D.O. J. attorneys and the Reno
Rule initially proposed a regulation establishing a virtually
unlimted pre-indictnent right of D.O.J. |lawers to contact
unrepresented parties. See Proposed Justice Departnent Rule on
Communi cations with Represented Persons, 58 Fed. Reg. 39,976
(July 26, 1993) (detailing the early history of the proposed
rule). The Justice Departnment subsequently w thdrew the
proposed regulation to allow for a nore open comrent peri od.
See Proposed Justice Departnment Rule on Comruni cations with
Represented Persons, 59 Fed. Reg. 10,086 (March 3, 1994)
(detailing the history of the proposal). It then adopted a
nore noderate regulation that reiterated its authority to
preenpt state ethics rules but linmted the situations in which
it would do so. See supra text acconpanying note 27; see also
Bur ke, supra note 51, at 1650-61 (arguing that the final Reno
Rul e represents a "conprom se" concerning the exercise of
D.O. J. authority).

® The McDade Amendnent, formally known as the Citizens
Protection Act, 28 U.S.C. 8530B (2000), provided that
attorneys for the federal government are subject to ethical
standards in state “laws and rules.”

“1Inlnre Gatti, 8 P.3d 966 (Or. 2000), for exanple,
federal prosecutors in Oregon unsuccessfully argued that they
were exenpt fromstate rules forbidding |awers to engage in
“deceit”, despite the mandate of the MDade Anendnent.
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Office of Thrift Supervision regulation,’ and that regul ation
and ot her regul ations nodel ed after it have | argely been
accepted as well-founded.” The |I.R S. regul ations and the core
regul ati ons promnul gated t hrough the Sarbanes-Oxl ey Act have
qui ckly becone entrenched. Arguably, the difference in the
response to the changes in the crimnal sphere reflect a
recognition that the crim nal paradi gm enphasi zed by state
codes deserves | ess deference in civil matters. Simlarly, the
content of the civil regul ations may be eval uated nore
synpat hetically because observers already have internalized a
notion that extrene partisanship arguably appropriate in
crimnal representation® is |ess appropriate — and has
soneti mes al ready been nodified® - in the civil context.
Alternatively, one can view the various recent federa
regul ati ons as inplenenting a broader notion that the states’
unitary nmodel of professional regulation is too nmonolithic. In
other words, it fails to take into account inportant
differences inherent in particular areas of practice — not
just the differences between civil and crim nal practice. The
wor k of banking | awers, tax |awers, and securities |awers,
for exanple, may have peculiar attributes that justify
i nposing a higher responsibility to the public on these
| awyers, at | east when they are engaged in producing public

8 See supra text acconpanying note 15.

" See WIliamH. Sinmon, Further Thoughts on Kaye Schol er,
23 Law& Soc. InQ 365 (1998) (noting that other participants in
a panel analyzing the governnent’s regulation in the Kaye,
Schol er case avoi ded disputing Sinon’s justifications because
of their “agreement” that the governnent’s position was
“plausible prima facie and supported (though not unani nously)
by authority”). The governnent’s position that |awers assune
client duty of candor when acting as clients’ agents in
provi ding informati on has proven conpatible with the | awer’s
tradi tional advocate’s role in other contexts.

80 For exanple, because of constitutional guarantees
applicable only to crim nal defendants.

81 For exanpl e, through broad di scovery rules,
requi renents of candor to tribunals, and previous regulatory
requi renents that inpose gatekeeper functions on | awers.
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filings.® Likew se, crimnal prosecutors may be uni que
practitioners who should be governed by specialized rules.?8

These two theoretical perspectives can account for sone
of the recent changes, but they are not perfect explanations
for what has transpired in recent years. For exanple, the
civil-crimnal distinction would cause one to have predicted
greater success for state efforts to protect attorney-client
rel ati onshi ps by confining the exercise of federal
prosecutorial subpoena power.?2 Yet these efforts, for the nost
part, failed.

Li kewi se, if the recent federal efforts to regulate
conduct within particular fields of practice were based on an
intention to create nuanced rul es governing different
specialties, one would have expected the changes to be
i mpl enrented carefully, with a viewto how the changes woul d
affect the outlook and role of lawers in other fields. That
has not been the case.?® |ndeed, the rhetoric supporting
reforms such as Sarbanes-Oxley has flowed in a relatively
angry way against |awers as a whole. It has not expressed a
narrow view that |imted sub-specialties of practice raise
unusual issues. 86

82 See Sinpbn, supra note 16, at 255 (“the maxi mal duty [ of
di scl osure] seens defensible in the banking context”).

8 See generally Fred C. Zacharias and Bruce A. Green, The
Uni queness of Federal Prosecutors, 88 Geo L.J. 207 (2000)
(arguing that federal prosecutors are unique in inportant
respects relevant to professional regulation).

8 For a history of the efforts to enforce rul es nodel ed
after Model Rule 3.8(f), see, e.g., Fred C. Zacharias, A
Critical Look at Rules Governing Grand Jury Subpoenas of
Attorneys, 76 Mw. L. Rev. 917, 917-25 (1992) and Zachari as,
supra note 23, at 458-61

8 See supra text acconpanyi ng note 55.

8 See, e.g., the remarks by: Senator M chael Enzi, 148
Cong. Rec. S6556 (July 10, 2002) (* After Enron, it is clear
we need sone hard and fast rules, and not just an arcane honor
code rarely adhered to, so the necessary neasure of client
duty is placed into the hearts and m nds of the |egal
prof ession”); Senator Jon Corzine, 148 Cong. Rec. S6556 (July
10, 2002) (“The bottomline is this. Lawers can and shoul d
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Thus, it probably goes too far to identify either the
civil-crimnal distinction or the desire for better nuancing
anong specializations of |aw as the root cause of the nodern
federal refornms. The reforns and the responses to the reforns
do suggest a wavering, but perhaps growi ng, taste on the part
of federal rulemkers for the notion that not all areas of
practice should be regulated identically. But this stands in
mar ked contrast to the inpetus for the McDade Amendnent, which
in essence reaffirns the authority of states to act as prine
regulators in the nore general professional responsibility
field.

V. THE FAI LURE OF STATE REGULATI ON

There may be a far broader, and nore significant,
interpretation of recent devel opnments. I n adopting nodel
et hics codes for adoption by the states, the Anerican Bar
Associ ati on menbershi p expressly sought to reserve for | awers
the process of drafting professional regulation.?® There are
two explanations for this effort — one cynical, one |ess so.
On the one hand, the A.B.A. may sinply have been protecting
the guild. Mire likely, the code drafters nay genuinely have
bel i eved that | awers best understand how attorneys operate
and need to operate for the systemto work efficiently. The
A.B.A. therefore may have taken the position that a body of
| awers is in the best position to wite the rules. \Watever
the reason, the A B. A wunashanmedly expressed its hope that
adoption and i nplenentation of the nodel codes would fend off
efforts by non-bar affiliated regulatory institutions to
regul ate the practice of |aw.

For a long tinme, this view has prevailed, though

play an inportant role in preventing and addressing corporate
fraud”); Senator John Edwards, 148 Cong. Rec. S5652 (June 18,
2002) (noting that |l awers’ responsibilities to clients are
bounded by the limts of the |law, but that sone |awers are
forgetting those limts).

87 See, e.g., Mdel Rules, Preanble (“To the extent that
| awyers nmeet the obligations of their professional calling,
t he occasion for government regulation is obviated”). O
course, the adoption and adm ni stration of state codes
ordinarily are supervised by state suprene courts. However
the courts typically rely, alnpbst exclusively, on the work of
state bar organi zations.
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i mperfectly.® Arguably, however, the recent devel opnents
reflect a broad perception that traditional state regulation
of lawyers is failing and that nontraditional regulators
should enter the field. Support for this conclusion is found
in the Sarbanes-Oxl ey Act. The | egislation sinply noted
Congress’s displeasure with the inadequacy of existing

regul ati on of securities lawers and instructed the S.E.C. to

identify and adopt appropriate regulations.? The Act, in
short, represented a statenment that Congress w shed the
federal government to step in to fill a regulatory void. % The
i nnovations of the O fice of Thrift Supervision, I.R S., and

Departnment of Justice can simlarly be viewed as the actions
of individual federal agencies that observed the sane failure
of state regulation within their narrow spheres.

Of course, it is too early in the cycle of federal
regul ation to determ ne whet her the recent devel opnents are
synptomatic of a broad belief that state professiona
regul ation, as a whole, has failed. Exanples of limted
federal regulation of |awers have | ong existed, wthout
| eading to an overall invasion of traditional state

8 As di scussed supra text acconpanying note 2, federal
| aws al ways have regul ated | awers’ professional activities to
sone extent. See also Green, supra note 2 (discussing how
crimnal |aw regulates Iawers in their professional
activities and affects professional norns).

89 See supra note 54.

% See, e.g., Kane, note 32, at 17 (arguing that the

“l atent nessage [of the Sarbanes-Oxley Act] seens to be: ‘If
you cannot regul ate yourselves and abide by the rules you have
crafted, then we (Congress) will do it for you'”); Abraham C

Reich and Mchelle T. Wrtner, What Do You Do When Confronted
with Client Fraud, 12 Bus. L. Tooar 39 (Sept./Oct. 2002)

(di scussing Sarbanes-Oxley and stating “Let us be frank about
the situation: the legal profession is in danger of losing its
ri ght of self-governance”); Stephanie R E. Patterson, Note,
Section 307 of the Sarbanes-Oxley Act: Eroding the Legal
Profession’s System of Sel f-Governance?, 7 N.C. BANKING | NsT.

155, 175 (2003) (concluding from Sarbanes-Oxl ey that “the

| egal profession could be in danger of losing its privilege of
self-regul ation”).
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prerogatives.® At |east one recent federal statute underm nes
the claimthat the local control needs replacenent (or

suppl enmentation). In overruling federal agency attenpts to
suppl ant state regul ati on, the MDade Amendnment directly
recogni zed and enhanced the authority of existing state codes.

VI. THE LI M TED FAI LURE OF STATE REGULATI ON

The recent trends m ght be explained through a rel ated,
but narrower view of the failure of state regul ation.

Arguably, proponents of federal regulation remain willing to
accept the general viability of state professional regulation,
but perceive that state regulators have a fundanentally fl awed
approach to limted aspects of regulation. Thus, for exanple,
federal regulators may believe that states overenphasi ze the
notion of partisanship by |Iawers or the inportance of
attorney-client confidentiality, but that states deserve

def erence with respect to nost other foci of professional

regul ation. Under this view, federal institutions should be
prepared to supplant or supplenment state regulation within the
narrow areas in which state regulators fail, but should | eave
the bulk of state regulation intact.

Thi s approach hel ps explain such devel opnments as the
Sar banes- Oxl ey, Office of Thrift Supervision, and Justice
Departnent regul ations. Each of these reflects a sense that
state regul ati on overenphasi zes |l awer alliance with client
interests in a way that fails to acknow edge countervailing
societal interests: accurate disclosures in the securities and
banking fields, and crimnal |aw enforcenent. The federal
regul ati ons, however, are tailored to that failing, rather
than attenpting to supplant state regul ation as a whol e.

In one sense, this explanation seens unsatisfying. The
federal regulations in question actually do little to correct
the alleged flaw in state approaches, because the regul ations
limt thensel ves to conduct by federal |awers engaging in
narrow aspects of federal practice. They do not address the
underlying deficiency in the state approach — for exanple, an
overenphasis on partisanship — as it applies to | awer
practice nore generally. Thus, it seens unfair to characterize
the actions of the federal agencies as inplenenting a
conclusion that outside regulation is necessary to renedy an
institutional failing of state control of |awyers.

On the other hand, the Iimtations of the actions which
the federal agencies have taken do flow naturally fromthe

%1 See supra text acconpanying note 9.
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limtations on the agencies’ own authority to act. Presunmably,
Congress coul d adopt broad | egislation preenpting particul ar
aspects of state professional regulation,® but individua
federal agencies cannot. By exercising the legitimte
authority that they do have, the federal agencies arguably are
using their regulatory power as a bully pulpit. As nore
federal regulations focus on the sane aspects of |awer
practice and preenpt the traditional state approaches to those
aspects of practice in limted spheres, states nmay need to
revisit their general approaches. Alternatively, to the extent
state regulators decline to do so, |lawyers practicing in the
fields of the federal regulations will need to internalize and
reconcile the multiple roles prescribed for them The
difficulty in doing so may, in and of itself, induce pressures
for reformat the state |evel.

VII. NO CHANGE AT ALL

The sinpl est explanation for the nodern federal
devel opments is that they reflect nothing significant. In
ot her words, no gl obal changes in professional regulation or
in the interaction between state and federal institutions has
occurred,
or is occurring. The bar has overreacted to routine, limted
federal regulation and incorrectly has perceived it to be
synptomati ¢ of some broad trend.

The Sar banes- Oxl ey proposals, for exanple, can be vi ewed
as very nodest. They sinply adopt typical state rules
governi ng corporate counsel in the federal arena® and give
them slightly nore teeth by elevating | awers’ duty to take
remedi al neasures from perm ssive to mandatory. Had the S. E.C.
adopted the noi sy withdrawal proposal, that m ght have been a
significant change, but the S.E. C. did not.

There are other exanples in which commentators nay have
exaggerated the extent of federal changes. Had the Thornburgh
menor andum been i npl enmented fully, for exanple, it mght have
had a dramatic effect on traditional state regulation. But,
|i ke the Sarbanes-Oxl ey proposals, it too was noderated. Mre
poi gnantly, the O fice of Thrift Supervision regulation that

92 See Zacharias, supra note 7, at 337 (noting that

Congress has constitutional authority to nationalize
pr of essi onal regul ation governing | awers).

% That is, state rules governing |awers for corporations
nodel ed after Mddel Rule 1.13.
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gave rise to the Kaye, Scholer case arguably was entirely
consistent with traditional state regulation. Nothing in state
codes elimnates the status of |awers as client agents,
charged with the clients’ responsibilities when they act in
the clients’ stead.® Finally, if the McDade Anmendnent proves
nothing else, it establishes that strong sentinment in favor of
traditional state regulation continues to exist anong federal
regul at ors.

VIIl. A PROCESS OF NEGOTI ATl ON

The best explanation for the recent events may be an
amal gam of the different explanations offered above. The
f ederal devel opnents have changed traditional professional
regulation in |limted ways. They suggest perceived flaws in
bot h narrow and broad aspects of the role that state
regul ati on prescribes for |lawers. And they do enphasi ze the
exi stence of federal power in the legal ethics arena and the
need for nore particul arized regulation. Yet in avoiding
whol esal e revanpi ng of traditional regulation, the federal
actions seemnore |like an invitation to negotiate about
prof essi onal responsibility regulation than an effort to
suppl ant the existing regine.

Negoti ati on, of course, can take many fornms other than
direct tal ks about a specific course of conduct. It nay
consi st of | obbying in the context of proposed |egislation or
regulation. It may reflect action, counter-action, and
conprom se. It may involve submtting a dispute to a neutra
arbitrator, such as the courts. O it may sinply take the form
of parallel proceedings by governnmental and bar institutions
that serve to mutually educate the institutions.®

% I'n hindsight, what proved nost problematic about the
Kaye, Scholer case was not O.T.S.’s regulation itself, but
rat her the heavy-handed way in which O T.S. enforced it. See,
e.g., Fred C. Zacharias, Justice in Plea Bargaining, 39 W &
MRy L. Rev. 1122, 1189 n. 36 (noting the pressure exerted by
t he governnent that induced settlenent in Kaye, Scholer);
Si non, supra note 79, at 365, 367-68 (noting that “obsession”
of commentators on the freezing of assets in the Kaye, Scholer
case).

% Thus, for exanple, the Sarbanes-Oxl ey Act and the FATF
proposals alerted the bar to deep public concerns about
continuing | awer involvenent in client wongdoing. The
response of the A.B. A Task Force on Gatekeeper Regul ation and
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The Departnment of Justice’s response to A .B.A and state
efforts to adopt attorney-subpoena and no-contact rules, % for
exanpl e, produced heated public dial ogue, ® followed by
judicial and | egislative intervention,?® followed by

t he Profession, stating strong advance opposition to “any |aw
or regulation that . . . [would] conprom se the |awer-client
relationship or the independence of the bar,” highlighted the
bar’s concerns. A.B. A Task FORCE ON GATEKEEPER REGULATI ON AND THE

PRroFEssi aN, RePORT TO THE House oF DELEGATES (approved by the A B. A

House of Del egates, Feb. 2003). Having alerted one another to,
and educated one anot her about, the underlying differences in
out| ook, the relevant actors, if they wish, are nowin a
position to reduce the conflict and to address both sets of
concerns constructively.

% Thor nbur gh menmorandum supra note 25.

97 See, e.g., Roger C. Cranton & Lisa K. Udell, State
Et hi cs Rul es and Federal Prosecutors: The Controversies over
the Anti-contact and Subpoena Rules, 53 U PiT1. L. Rev. 291,
311-15, 333-57, 371-85 (1992) (discussing underval ued
prosecutorial interests underlying the no-contacts and grand
jury subpoena rules and criticizing the bar's position);
Green, supra note 22 (questioning the D.O.J.'s
"confrontational attitude" with respect to Mbdel Rule 4.2);
Nancy J. Moore, Intra-Professional Warfare Between Prosecutors
and Defense Attorneys: A Plea for an End to the Current
Hostilities, 53 U. Pitt. L. Rev. 515 (1992) (discussing and
criticizing “warfare” between the D.O.J. and the A B. A
regarding Rules 3.8(f) and 4.2); Zacharias, supra note 84, at
944-51 (criticizing the Bar's unilateral position in 3.8(f)
and identifying possible alternative reforns); Zachari as,
supra note 22, at 289-91 (questioning both sides' one-sided
positions with respect to 3.8(f)).

% See, e.g., United States v. Ferrara, 54 F.3d 825 (D.C.
Cir. 1995) (holding that the Thornburgh Menorandum di d not
constitute preenmptive federal “law’); Whitehouse v. United
States District Court, 53 F. 3d 1349 (1st Cir. 1995)
(uphol ding a federal district court's adoption of a state
anti-subpoena rule with respect to trial subpoenas but not
with respect to grand jury subpoenas); United States v. Lopez,
4 F.3d 1455, 1461 (9th Cir. 1993), aff’'d, 106 F.3d 309, (9th
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conprom ses by the A.B.A in its drafting process (to give
prosecutors a voice)® and conprom ses by the Departnent in its

Cir. Cal. 1997) (requiring prosecutorial conpliance with
California s no-contacts rule); Baylson v. Disciplinary Bd.,
975 F.2d 102, 105 (3d Cir. 1992) (rejecting a district court's
authority to adopt a state rule limting grand jury
subpoenas), cert. denied, 507 U. S. 984 (1993); United States
v. Ryans, 903 F.2d 731, 739 (10th Cir.) (interpreting the no-
contacts rule as not applying to investigative stages), cert.
deni ed, 498 U.S. 855 (1990); Kolibash v. Comm ttee on Legal

Et hics, 872 F.2d 571, 575 (4th Cir. 1989) (noting that the
Supremacy Cl ause may bar state enforcenent of state's anti-
subpoena rul e agai nst federal prosecutors); In re Doe, 801 F
Supp. 478, 485 (D.N.M 1992) (rejecting a prosecutor’s
Supremacy Cl ause argunent). The cases were foll owed by
Congress’s adoption of the MDade anmendnent, which ratified
the application of state rules to professional prosecutors.
Citizens Protection Act, 28 U.S.C. 8530B (2000); see also
Subcomm on Gov't Information, Justice, Agriculture, House
Comm on Gov't Operations, Federal Prosecutorial Authority in
a Changi ng Legal Environnent: More Attention Required, H R
Rep. No. 986, 101st Cong., 2d Sess. at 32 (1990) ("We disagree
with the Attorney General's attenpts to exenpt departnenta
attorneys from conpliance with the ethical requirenents
adopted by the State bars to which they belong and in the

rul es of the Federal Courts before which they appear”).

% The A.B.A. Standing Commttee on Ethics and
Prof essi onal Responsibility renmoved its proposal to clarify
Model Rule 4.2 fromthe cal endar of the A B. A House of
Del egat es’ August 1994 cal endar neeting because the U. S.
Departnent of Justice asked to comment on the proposal.
Proposal to Anmend Rule 4.2 is Taken O f ABA Cal endar, 10
ABA/ BNA Lavs. MaN. oN ProF’ L Conouct 161 (June 15, 1994). The
Committee subsequently anmended its proposed coment to Rule
4.2 to address the concerns that D. O J. raised. ABA G oups
Submt Proposals to Change Three Moddel Rules, 11 ABA/ BNA Lavs.
Man. oN ProF’ L Conouct 149- 150 (May 31, 1995). In later years, a
D.O. J. attorney was appointed to the ABA's Ethics 2000
Comm ttee, which was charged with deci di ng whet her substanti al
changes should be made to the Model Rules. Mdel Rules -
“Ethics 2000”"Committee, 13 ABA/ BNA Laws. Man. on ProF’ L Conbuct

168 (June 11, 1997). The Ethics Comm ttee and the Ethics 2000
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position. 1 Likew se, the Sarbanes-Oxl ey regul ati ons began
with an extreme proposal 1°' that pronpted comrent, public
outcry, and then a conprom se by the S.E.C. that invited
further comrent and di al ogue in anticipation of further
rul emaki ng by both the S.E.C. and the states. 19

A nore interesting exanple is the Ofice of Thrift

Conmmi ssi on both held extensive discussions with D.O J. before
recomendi ng substantial amendnments to the text and comment of
Model Rule 4.2. Mddel Rules: ABA Ethics G oups Recomend
Changes to Model Rule on Ex Parte Comruni cations, 15 ABA/ BNA
Lavs. MaN. oN Pror. Cowouct 347 (July 21, 1999). Proposed
amendnents to Model Rule 4.2 were withdrawn specifically in
response to the Departnment’s objections to the original
wor di ng. ABA Annual Meeting, Regul ation of Bar: ABA Refuses to
Change Ethics Rules Unless Studies of MDPs Di spel Concerns, 15
ABA/ BNA Laws. MaN. oN Pror. Conouct 399 (August 18, 1999).

The State Conference of Chief Justices and the D. O J.
al so engaged in separate, direct talks. See Pierce, supra note
49, at 125 n.6 (“The Chief Justices' Discussion Draft was the
result of negotiations between the Chief Justices' Special
Committee on Rule 4.2 of the Mddel Rules of Professional
Conduct . . . and the D.O.J.”) (citing Menorandum from Speci a
Comm on Rule 4.2 of the Mddel Rules of Prof'l Conduct to
Members of the Conference of Chief Justices (Dec. 19, 1997)).

100 |'n addition to conprom sing on the general preenption
i ssues and the scope of D.O. J.’s preenption of state no-
contact rules, see supra note 75, the Reno Rule appeared to
accept the A .B.A ’'s 1995 noderation of the attorney-subpoena
rul es. See supra note 21. The D.O. J. subsequently has worked
with the A B.A , the Conference of Chief Justices, and the
Federal Judicial Conference in exploring regulatory and
| egislative solutions to its concerns about the substance of
i ndi vi dual rules and about the effect of disuniformty in
state professional regulation upon federal prosecutors.

101 See Proposed Rule, supra note 31, discussed supra text
acconmpanyi ng note 30-33.

102 See, e.g., Final Rule, supra note 33, Executive

Sunmary at *7 (“Accordingly, we are extendi ng the comment
period on the ‘noisy withdrawal’ and rel ated provisions of the
proposed rule and are issuing a separate release soliciting
comrent on this issue”).
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Supervision’s conduct in the Kaye Schol er case. After the
public outcry and O T.S.’s success in recouping a substanti al
sum fromthe Kaye Scholer law firm one m ght have expected
two results: (1) that O T.S. would pursue other firns
vigorously, and (2) that firms would seek to litigate O T.S.’s
authority to force themto adopt roles antagonistic to their
clients. What actually has occurred is a form of equipoise.
Few, if any, enforcenment actions or challenges have been
publicized. Lawyers appear to have incorporated the
specialized rules into the nore general partisan role that
they continue to inplenment in other contexts. In exchange,

O. T.S. appears to have recogni zed the dangers of
overenphasi zing its power to nake and enforce its rules.

What these exanpl es suggest is that the sky is not
falling, but neither is the status quo unchanged. The force of
traditional state regulation continues, but |lawers and state
regul ators have had to recognize limts to the traditions.
Simlarly, the federal governnment has identified areas
requiring change, but has not done so in an unyiel ding
fashion. As the nunber of federal reforns increases, the
invitation to state regulators to reconsi der and negoti ate
tradi tional approaches inevitably will beconme nore
significant.

| X. CONCLUSI ON

Whenever the bar or other comentators criticize
devel opnents in professional regulation, it is inmportant to
pl ace those criticisms in context. The tendency of critics is
to decry any change in the status quo as undermn ni ng
tradition.! Refornms typically are characterized as precursors

103 A.B. A. Standing Comm on Ethics and Prof. Resp. and
Section of Crimnal Justice, Report to the House of Del egates
5 (Feb. 1990) (arguing that attorney subpoenas “pos[e] ‘one of
the single greatest threats to the defense bar and to
def endants' ability to obtain crimnal representation ”),
quoting Ass NoF THE BAR oF THE CiTY oF NEw YORK, REPORT ON THE | SSUANCE
OF SuBPCENAS IN CRiM NAL CAses By STATE AND FEDERAL Prosecutors 1 (Jul y
1985)); Bettina Lawton Al exander, et al., Protecting Yourself
and Your Firmin the Representation of Insured Depository
I nstitutions: Lessons to be Learned fromthe Kaye, Scholer
Case, C873 ALI-ABA 299, 310 (1993) (“One of the nost
di sturbing things about the Kaye, Scholer C&D is the fact that
certain of its terns seemto inpose duties and standards that
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of dramatic upheaval in professional regulation as a whole. 1%

The recent federal reforms have been sonmewhat unusual in
their nunber. Wth the benefit of the calmthat acconpanies
hi ndsight, it is fair to conclude that none of the reforns,

i ndividually, eviscerate states’ traditional ability to
regul ate the practice of |aw. Taken together, however, they
may signify trends that will continue in the future.

This essay has attenpted to identify the list of possible
trends which the recent refornms m ght represent. Commentators
— nostly academ cs — have presented theories about core issues
in professional regulation and predictions about the future of

are inconsistent with, and in some cases perhaps contradictory
to, the established ethical obligations of |awers”); Law ence
G Baxter, Fiduciary Duties in Federal Banking Regul ation, 56
Law & Contewe. Pros. 7 (1993) (arguing that the O T.S. in Kaye,
Schol er introduced a “novel” fiduciary duty); Anthony E.

Davi s, Professional Responsibility: Who Shoul d Regul ate
Lawers?, N Y.L.J., Sept. 9, 2002, at 3 (arguing that the
proposed S.E.C. Rule would “underm ne state regulation”);
Keith R Fisher, Neither Evaders nor Apologists: A Reply to
Professor Sinon, 23 L. & Scc. I nQuRy 341, 344 (1998)

(“[O. T.S.]seened to be announcing, albeit in a rather indirect
fashi on, new standards of attorney conduct and responsibility
that constituted a significant departure from professional
nornms theretofore (and, for the nost part, still) extant”);
Guy Harrison, Protecting Qur Profession, 65 Tex. B.J. 678
(2002) (arguing that the Sarbanes-Oxley Act threatens “bedrock
principles” of the |egal profession).

104 Keith R Fisher, Nibbling on the Chancellor’s Toesies:
A “Rogui sh” Concurrence with Professor Baxter, L534 ALI-ABA
397, 400, 407-410 (1993) (arguing that O T.S.’'s standards
underm ne effective lawering); WIliamJ. Genego, The New
Adversary, 54 Brox. L. Rev. 781, 816-17 (1988) (arguing that
the threat of attorney subpoenas by prosecutors m ght well
drive crim nal defense |awers frompractice); Loom s, supra
note 32, at 1 (reporting the claimthat the S.E.C. is “bound
and determ ned to take advantage of a wi ndfall opportunity to
make marionettes out of the lawers”); cf. John C. Coffee,
Myth & Reality: SEC s Proposed Attorney Standards, N. Y.L.J.,
Jan. 16, 2003, p.5 (characterizing bar association criticisns
of the Sarbanes-Oxl ey Act as showi ng “Chicken Little has never
been nore adamant that the sky is falling”).
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pr of essi onal regul ation which some or all of the federal
reforms fit. Only by placing the federal reforns in the
context of these broader themes can we begin to evaluate their
actual and potential significance.

Thi s essay has concluded that no single explanation for
the reforns is possible. The refornms do not neatly fit a
uni form pattern that reflects an overarching change in
regul at ory approaches or in society s attitudes towards the
relative nmerits of state and federal regul ation. They do,
however, suggest a series of questions about traditional
regul ati on that the federal actors have opened for discussion.
The best view of recent events is that they have begun a
process of negotiation with respect to particul ar substantive
i ssues, potential new approaches, and the relative conpetence
of different institutions to regulate different aspects of
| egal practice. Federal regulators are only likely to inpose
their will in unilateral fashion if the bar and state
regulators Iimt thenselves to winging their hands about
recent events and ignore the invitation to sit at the
negotiating table.
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