University of San Diego

Digital USD

University of San Diego Public Law and Legal

Theory Research Paper Series Law Faculty Scholarship

March 2004

Toleration and Liberal Commitments

Steven Douglas Smith
University of San Diego, smiths@sandiego.edu

Follow this and additional works at: http://digital.sandiego.edu/lwps public
b Part of the Public Law and Legal Theory Commons

Digital USD Citation

Smith, Steven Douglas, "Toleration and Liberal Commitments" (2004). University of San Diego Public Law and Legal Theory Research
Paper Series. 4.
http://digital.sandiego.edu/lwps_public/art4

This Article is brought to you for free and open access by the Law Faculty Scholarship at Digital USD. It has been accepted for inclusion in University of
San Diego Public Law and Legal Theory Research Paper Series by an authorized administrator of Digital USD. For more information, please contact
digital@sandiego.edu.


http://digital.sandiego.edu?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digital.sandiego.edu/lwps_public?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digital.sandiego.edu/lwps_public?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digital.sandiego.edu/law_fac?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digital.sandiego.edu/lwps_public?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/871?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digital.sandiego.edu/lwps_public/art4?utm_source=digital.sandiego.edu%2Flwps_public%2Fart4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:digital@sandiego.edu

Smith:

195

" ANNIVERSARY _o0a

Y5008

S
Z
-
SCHOOL OF LA

Public Law and Legal Theory Research Paper Series
Spring 2004

Toleration and Liberal Commitments

Steven D. Smith

Published by Digital USD, 2004



University of San Diego Public Law and Legal Theory Research Paper Series, Art. 4 [2004]

TOLERATION AND LIBERAL COMMITMENTS
Steven D. Smith*

Toleration is a venerable notion, but it is often digparaged by criticism from ether of opposite
directions. Onekind of criticiam (less common today than formerly) objects to toleration for being too
liberal. Thus, toleration is said to be incoherent and impossible asalogica or psychologica matter, or
else possible but too permissive and thus undesirable as a normative matter. Given the choice, why
should we knowingly put up with error? A different and in modern times more familiar kind of criticism
objectsto toleration for being not liberal enough. Theided of toleration implies, after dl, that thereis
apreferred or orthodox position which deignsto “tolerate’ or put up with dissenting views; and this
discriminating and condescending posture may seem offensve to the liberd notion that the state must be
“neutra” towards religion or toward conceptions of the good, or that the state must treat persons and
their ideas asequd.

My own view isthat these criticiams are misguided, and that if our political community aspires
to be liberd (or at least to claim the political benefits associated with liberalism) it will necessarily adopt
aposture of toleration.? The only choice, a thisleve, is whether we will confess to holding this position
or will pretend to operate on some other principle.

In the United States, an gppreciation of the centrality of toleration seems especialy important at
this point in American history. There may be times when we can successfully practice toleration without
avowing or defending it, but ours does not seem to be such atime. Looking inward, we perceive an
exhaugted liberalism griving vainly to contain or conced a series of “culture wars.” Looking outward,

we perceive prospects of a*“clash of civilizations’ which cals upon us to forego the complacent
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agnogticism of “neutrality” and to affirm and defend what is centrd to our way of life. Under these
conditions, | will suggest, arenewed exploration of the meaning and grounds of toleration becomes
urgent.

My argument will unfold asfallows: in Part I, | will offer abrief explanaion of what a position
of toleration entails. In Parts|1 and 11, respectively, | will attempt to respond to the criticisms noted
above- namdly, the criticisms objecting thet toleration istoo liberd or else not liberd enough. In Part

IV, 1 will discuss the timeliness of toleration a this point in our history.

The Elements of Toleration

Although the term is used in different ways, for present purposes | offer the following as a fiff
but useful statement of the eements of toleration: Toleration describes the practice® of aposition
adopted when (8) in a condition of pluralism (b) an agent c¢) adheres to a base position or orthodoxy
under which (d) competing values and idess are classfied into three categories: i) those within or a
least not incongstent with the orthodoxy, ii) those that while inconsistent with the base position or
orthodoxy are nonetheless within the field of toleration, and iii) those thet are intolerable. Each of these
elements needs eaboration.

(a) Pluralism. The posshility of and need for toleration arise only in a Situaion in which
different values or ideas, or perhaps different classes of persons, occupy a common space in potentia
oppogtion to each other. The pluralism might be of rdligious or political views, or of races, or of
culturd practices; thus, we sometimes talk of rdligious toleration, politica toleration, racid tolerance, or

just plain tolerance. In this essay, my concern is mainly with a condition of pluraism in the core beliefs
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including religious beliefs, that are often taken to be centrd to human life. My main concern, in other
words, iswith toleration as a possible philosophy of or strategy for the kinds of issues we discuss under
the heading of the First Amendment to the United States Condtitution.

(b) The agent. This condition of plurdism presents a question about how to negotiate or dedl
with the competition among beliefs. We can refer to the entities that must confront this question as
agents. An agent might be an individua person or some inditutiona entity; in this essay, the agent | am
primarily concerned with is an ingtitution— namely, government, or the sae.* | do not of course mean
to deny the importance of tolerance as a virtue of individual persons or as an element of socid
interaction— points stressed in Professor Morgan' s response™— but those aspects of tolerance are not
the focus of this essay.

¢) The base position. In making judgments about how to dedl with or react to competing
ideas, an agent will act on the basis of certain beliefs that he or she or it holds and that seem relevant a
some leve to the conflictsthat arise. We can describe this set of beliefs that inform the agent’s
judgments as a“base pogtion” or an “orthodoxy.” However, | emphaticaly do not mean these terms
to suggest that the base position or orthodoxy must be coherent, or permanently fixed, or even fully
conscious. Usudly the contrary will be true: persons and even more so the governments of large and
diverse communities will act in different Stuations on the basis of beliefs thet are in tenson with each
other and in constant process of reexamination and change, and that are often held only tacitly. My
modest point— virtudly atruistic one, | hope—is smply that as conflicting ideas present themsdves for
acceptance and action, an agent will necessarily make judgments, and these judgments will be shaped

by beliefs the agent holds.
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(d) The three-category scheme. Though every agent will of necessity act from some sort of
base position, not every such position can plausibly be described astolerant. A tolerant position, |
have suggested, entails athree-category scheme for classfying ideas (dthough it is theoreticaly possble
that in a given context the second or third categories, like Hell in gentler theologies, might happen to be
empty). Someideaswill be within or a least not incongstent with the currently prevailing orthodoxy.

At leagt potentidly, other ideas will be contrary to the orthodoxy but nonetheless within the field of
toleration; if the agent is the government, this means that the government will not attempt to suppress
such idess. And the term “toleration” implies that, at least potentidly, sill other ideas may be outside of
the field of toleration, and hence “intolerable,” so that an agent will attempt to defeat or discourage or
suppress such ideas®

| hasten to admit that this description makes the categories seem cleaner than they actudly are.
In the redl world, the application of these categories will present ahost of questions. 1t will often be
debatable whether aparticular ideais or is not congstent with the base position; this uncertainty is
inevitable given the fact that the base postion itsdf, as noted above, may be inconsstent and changing
and not entirdly conscioudy held. Similarly, the boundaries separating the field of toleration from the
domain of the intolerable will often be obscure and contested. Moreover, within the latter domain there
will ill be ethica and prudentia questions about what means are gppropriate for discouraging or
suppressing intolerable ideas. Should heretics be burned? Or merely denied state subsidies that the
proponents of more acceptable ideas receive? And so forth.

Instead of the three-category scheme, it might be more accurate to say that there are degrees of

tolerability and intolerability: some ideas receive our fullest endorsement and support (they are
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highlighted in presdential addresses, perhaps, or are part of the required curriculum in public schools);
other ideas receive less support; others are left done; and il others may be banned— abeit with
sanctions of varying degrees of severity. This“diding sca€’” model may indeed be more true-to-life.
However, | think the three-category scheme, however smplified, has the advantage of permitting a
useful contrast with the positions (also purified) that represent toleration’ s main competitors.”

Thus, what we can cal the “illiberal” position in essence discards the middle category—the
category of presumptively wrong but nonetheless tolerable ideas. Consequently, in thisview an idea
will be part of (or at least not incongstent with) the orthodoxy, or dseit will be intolerable. * Agree with
usor dse” Conversdly, what we can cdl the ultralibera position attempts to get by with only one
category. Or rather it digpenses with categories atogether, vowing to treat every person’s beliefs as
equa and thus to remain neutral among beliefs and the persons who hold them.®

| doubt that this last pogition is entirely coherent. How can the ultralibera agent redly be
neutrd toward, say, anti-liberal views, or toward the idea that neutrality among beliefs is shameful or
impossible? But then, as| have aready noted, a base position need not be fully coherent. So to say
that the ultrarliberal position isincoherent is not to say thet it isimpossible for someone to hold that
position (or at least to think he holdsit). And indeed modern experience seems to prove the point:
what is, is possible.

Since toleration is not the only possible response to plurdism, we naturdly will want some
reason for adopting a position of toleration. Why adopt the three-category scheme rather than the two-

category or the one- or no-category schemes?
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. Tolerance versus Illiberaism: Why Put Up with Error?

We can congder fird the two-category position, or what | have cdled the “illberal” postion,
which urges that ideas should be classfied as either consstent with the prevailing set of beliefs or else
intolerable. Though its public gppead may have declined in recent times, the illiberal position has
enjoyed considerable historica support; it dso claims some ongoing visible support,’ aswell as more

judtification (and perhaps more latent or perhaps unwitting support'©) than we sometimes suppose.

A. The Case for Intolerance

We can divide the arguments for Illiberalism and againg tolerance into two main kinds (though
in actual argumentation these strands are often blended). One kind of argument suggests that the two-
category schemeislogicaly or perhgps psychologicdly irresdible. If you think that X istrue, then you
will naturadly think that not-X isfase™ And how can you treat afase ideawith respect? On the
contrary, you are in principle committed to ressting, opposing, and defeating fase ideas if you have the
power to do 0. Thus, “persecution for the expression of opinions seems to me perfectly logicd,”
Holmes famoudy observed. “If you have no doubt of your premises or your power and want a certain
result with al your heart you naturaly express your wishesin law and sweep away dl opposition.”*2

In short, beief in the truth necessarily commits you to oppose falsehood. Let us cdl this view—
the view, that is, that belief in X necessarily commits you to suppressing not- X-- the entailment
argument. “Error hasno rights” asthe old dogan had it: belief in truth entails intolerance of falsehood.

A different kind of argument concedes that a posture of toleranceis possible but argues that it is

undesirable or unattractive. Toleration means that error and falsehood are dlowed to flourish
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unopposed. But how can beings with commitments to truth adopt this careless and perhaps dangerous

gance? Let uscdl thisthe normative argument againg toleration.

B. Resigting Intolerance
The arguments againg toleration and for illiberdism have prima facie force, 1 think, but they
are not unanswerable.® Let us consder the “entallment” argument before discussing the more

troublesome normeative argument.

1. The entailment argument

Standing done, the entallment argument seems faulty because it assumes that disagreement
with an idea automaticaly entails a desire or perhgps a duty to suppresstheidea. An equivocation may
be a work here. Disagreement with an idea does indeed entail (or smply amounts to) “oppaosition” to
the ideaiin one sense of theword. If you disagree with idea X, you “oppose” X—intellectudly, at least.
But that sort of opposition— mere disagreement— is not normaly thought to condtitute “intolerance.” On
the contrary, disagreement is a prerequisite for the possibility of tolerance: it would be odd to say that
you “tolerate’ an ideathat in fact you find wholly unobjectionable.*

The sort of opposition thet istypicaly described as “intolerance” is something more aggressive,
conssting of overt efforts to condemn or suppress. But intellectua rejection does not necessarily entall,
ether logicaly or psychologicaly, such more aggressive opposition. On the contrary, it is perfectly
possible to disagree with an ideaand yet, for dl sorts of laudable or less than laudable reasons, to

refrain from any attempt to eiminate it— perhaps because you respect the freedom of those who hold
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the (erroneous) idea, or because you just don't care, or even because you are maicious and enjoy

seeing otherswalow in error.*®

2. The normative argument

The normative argument, on the other hand, is more formidable. After dl, though free speech
advocates like Mill sometimes declaim on the benefits of falsehood, it is hard to maintain that aworld in
which truth is mixed with fasehood is somehow preferable to aworld in which truth is triumphant. I
peopl€ s truth-discerning capacities became too highly developed, would we redlly fed the need to
promote or subsidize views known to be erroneous just to obtain the benefits of error?'® The point is
not merely abstract or academic: if error inhabits the world, and if its proponents are dlowed to
promote their falsehoods in dluring ways, there is a sgnificant chance that your friends, your children,
perhaps you yourself will be induced to embrace falsehood. Who wants that?

Nonetheless, over the centuries, proponents of tolerance have developed a variety of rationdes
for tolerating divergent idess. Though the list is hardly exhaudtive, | think the leading rationades can be
grouped under four main headings. Some of these rationaes seem stronger than others, and none
makes the case for toleration in any decisive and across-the-board way. Moreover, some rationales
are more closgly tied to a pure idea of toleration than othersare. Still, in various contexts, each of these
rationales can provide a persuasive warrant for putting up with beliefs we disagree with.

Indifference. One kind of argument for tolerating ideas with which an agent disagrees suggests
that ideas— or at least the particular ideas for which tolerance is advocated— are not redly important or

threetening anyway. Thus, religious toleration may increase in proportion as religious doctrines become
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lessimportant to people. So creedd digtinctions that once produced inquisitors and martyrs now
provoke queries of “Who cares?” and “What difference doesiit redly make?''” Inasmilar vein,
Justice Douglas opposed suppression of communist advocacy on the ground that domestic communism
(as opposed to international communism) was impotent— a “bogey-man.”*8

The toleration that results from indifference arguably produces a cheap sort of freedom. There
is nothing much to admire in an agent who tolerates ideas she disagrees with because, in the end, she
redly doesn't care enough to suppress them.® Nor does this atitude of indifference convey much
respect for the persons and beliefs being tolerated; rather, it suggests something closer to contempt.
Nonetheless, indifference probably has been among the leading rationales for— or at least causes of—a
practice of toleration.

SKkepticism. Another leading rationae for toleration is skepticism deployed to temper the
agent’sown beliefs. Holmes famoudy employed thisrationale. We have dready noted how Holmes
conceded- or rather he reveled in asserting— that persecution of people with false ideas is perfectly
logica.?® But he then went on to suggest that woul d-be persecutors should redlize, upon mature
reflection, that their confidence in their own ideas is misplaced, and they should accordingly leave the
determination of truth to the marketplace of ideas®* In asimilar vein, skepticism about religion or
religious beliefs is often said to be aleading cause of the rise of toleration in early modern Europe.?2

Once again, the accommodation that results from skepticiam is arguably an indpid sort of
tolerance?® If | decline to suppress an opinion that deviates from my own only because, come to think
of it, I'm not so sure about my opinion anyway, | will hardly earn much praise. Indeed, afully

successful skeptical strategy arguably does not promote tolerance at al, but rather obviates and negates
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it; that is because skepticism, by subverting the agent’ s base position, in effect dissolvesthe
disagreement which is a prerequisite to tolerance.

Conversdy, upon reflection it seemsthat apartial skepticism—or a least alively sense of our
own fdlibility— does nothing by itsdf to judtify tolerance of ideas with which we disagree. Supposel
have the power to suppressidea X, which some people hold but which | think is erroneous and
pernicious, but then | reflect that X (and the people who bdieve X) might be right, while | might be
wrong. Thisreflection doesn't lead me to conclude that | actually am wrong, of course-or if it does|
will abandon X for myself, so the issue of toleration will go awvay— but | concede that | might be wrong.
Without more (and | stress the “without more”), this concession gives me no more reason to permit
other people to hold aperniciousideathat | think is probably wrong than it gives me to adopt that
presumptively pernicious ideafor mysdlf. At least from my perspective, therisk of error is the same for
them asfor me 0 if | am willing to take that risk for mysdlf, why should | not take it for them?**

In short, | think the efficacy of skepticism as a source of and rationae for tolerance is greetly
overrated. Still, it seems undeniable that as a historica matter, and logicaly or not, skepticism has
played arole in persuading people of the vaue of toleration.

Practical limitations. Probably one of the most effective rationdes for tolerating
objectionable ideas has been smple practicaity. We would suppress the heresy if we could, but we
can't. Or it would be too costly—in money, or morale, or whatever.?® In an ideal world, perhaps, we
would eradicate perniciousideas X, Y, and Z; . . . and we would aso have quaity education for al
children, and quadity universal hedlth care, and aprivate jet for everyone, and . ... But dl of these

things are costly, o we put up with a second- or third- or fourth-best state of affairs.

Published by Digital USD, 2004



University of San Diego Public Law and Legal Theory Research Paper Series, Art. 4 [2004]

11

Arguments for toleration are often of this character: they point out that efforts to suppress
disfavored ideas are likely to be unsuccessful, or even counterproductive. Suppression may make the
€rroneous ideas seem more enticing, or it may drive those ideas underground where they cannot be
effectively opposed or criticized. Or even if suppression were possible, it may be too costly: we just
can't afford to expend the resources (including, as the early modern Wars of Religion remind us, the
human lives) that would be needed to slamp out some heresy.

Once again, practicd rationales do not make toleration appear to be an especiadly mord or
noble stance: the ruler who declares “1 would crush you but | just can't afford to” does not win our
admiration. Nonetheless, it seemslikedly that practica rationaes have been powerful in inducing both
governments and individuas to adopt a practice of toleration. For example, practica considerations
surely played aleading role in the change by which nations that for decades had battled to establish the
true religion were induced to embrace the dternative of peaceful coexistence among competing sects.

Voluntariness or authenticity rationales. A different and more morally appeding type of
rationale derives from the contention that some human goods cannot be redlized except by voluntary
acceptance, or that they necessarily depend on the qudity of persond authenticity. Any number of
goods appear to be of this character: love, friendship, and (perhaps most importantly for our purposes)
belief or faith. | may desire your friendship, but the very nature of this good entails that | cannot compel
you to giveit. My smitten eight-year-old son’ s tragic romantic reflection may serve to make the point.
“I wish | could make Kelly like me,” he said, but then amoment later added despondently, “But | guess
if I could, it wouldn't redlly be her; I'd just be friends with mysdlf.” Essentialy the same argument has

been advanced by proponents of rdigious freedom from Lactantius to Locke and from Roger Williams
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to James Madison.

The argument from voluntariness gppears to provide a more admirable or principled rationde
for toleration than the rationales we have considered earlier. | may believe (perhagps with unshakable
confidence) that your religious belief isfase: nonethdess, evenif | could somehow force you to
relinquish the idea, my god of inducing a genuine true faith would not thereby beredized. So | respect
your autonomy: | treat you as a person whose beliefs and choices matter because they are yours, even
when | think they are mistaken.

It is not surprising that arguments of this kind have played amgor role in justifying tolerance
and opposing illiberdism. Such arguments are powerful and important, | think, but they are not quite as
decisve as we sometimes like to suppose, for two main reasons. Firgt, the argument from voluntariness
is not free-standing or salf-judtifying. It depends upon a base position—and not just any base position,
ether: rather, it requires a base position that emphasi zes goods that depend for their redization upon
free, authentic acceptance.?® Second, even with respect to a base position that emphasizes these sorts
of voluntariness-dependent goods, illiberalism has two prima facie plausible responses to the
voluntariness argument.

Firt, illiberalism can respond that even if suppressing heresy X will do no good for those who
dready hold that damnable view, apolicy of suppression can prevent the spread of error to others,
who will as aresult maintain the true view voluntarily and authenticaly. In thisvein, proponents of
suppression have often compared error to counterfeit money that must be kept out of circulation, or to
a contagion that must be kept from spreading. 1n early modern Europe, the historian Brad Gregory

explains, it was thought that “[m]urderers killed bodies, but heretics killed souls” Consequently, “[t]he
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soreading of heresy was religious reckless endangerment by spiritua serid killers™?’ Not surprisingly,
the dominant view was that such killers should be stopped.

Second, even for those who aready hold the heresy we might seek to suppress, compelled
renunciation might tend to produce, over time, an authentic and ultimately voluntary embrace of truth. If
errors are suppressed, potential or erstwhile heretics may consequently be forced into grester exposure
to true ideas, and they might thereby come to perceive the superiority of those ideas. Or error might be
viewed as a sort of addicting drug: forced to go cold turkey, people might overcome the addiction and
cometo redlize the virtues of embracing truth. Theories of cognitive dissonance may suggest how, in
order to avoid the dissonance between (initialy compelled) public professions and (initidly contrary)
inner belief, a person might reshape her belief so asto achieve amore satisfactory harmony. In any of
these ways, bdliefs (or at least professons) that were initidly compelled might come to be sincerdly and
even fredy held. %

To these arguments, | think, there is no decisive, once-and-for-all response. In children, we do
often proceed on the assumption that involuntary measures can help in the achievement even of goods
(good attitudes or character traits, correct ideas) that ultimately— the qudifier is crucia— depend on
sincere acceptance. In adults, perhaps, we may rightly think these measures less gppropriate, or less
effective: in some cases they may merdly produce resentment and resstance. But then of course the
distinction between children and adults, though practicaly indispensable, isto alarge extent
conventiona and pragmeatic and normatively conclusory; it is scarcdly a hard-and-fast naturd fact, like
the difference between copper and iron. It iseasy, and not wholly illogicd, to regard those who cling to

manifest foolishness as* children” in an important sense.

http://digital.sandiego.edu/lwps_public/art4



Smith:

14

3. A “universd” rationae for tolerance?

The tenuous, provisond nature of the case for toleration suggested above may leave us uneasy.
It would be comforting to have some more sweeping, once-and-for-al, knockdown argument for
toleration. Not surprisngly, therefore, arguments claiming this character have often been entertained.
And though | do not think these more universal arguments hold up well under examination, they
probably have been influentia in gaining or at least consolidating support for the practice of toleration.

Perhaps the most popular “universal” rationde for tolerance is rooted in the ided of
“reciprocity.” Thus, Jurgen Habermas reports that “[i]nitidly, the toleration of religious minorities was
justified only pragmeticdly, e.g., for mercantilist reasons; in order to maintain law and order; for
legaligtic reasons, since spontaneous convictions eude legd congraint; or for epistemologica reasons,
since the human mind is deemed to be falible™”® These rationdes, of course, are among those
consdered above. But Habermas suggests that this“ pragmatic” defense of toleration eventudly
matured into amore Kantian and “universaly convincing” position based on the notion of reciprocity.
Asan illugtration, Habermas cites Pierre Bayl€ s argument that Chrigtians cannot consistently object to
the suppression of Chrigtian evangelization in Japan and a the same time forbid Mudim prosdytizing in
Christian Europe.®

Far from being “universdly convincing,” however, this reciprocity argument would likely seem
merely obtuse to those to whom it is supposedly directed. If Chrigtianity, Idam, and, say, Shintoism
are rdevantly smilar, then of course reciprocity may indeed suggest that if Chrigtians expect to be
permitted to evangdize in territories dominated by 1dam or Shinto they ought to alow representatives

of those religions to prosdytize in Chrigendom. But that premise- that the religions are relevantly
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smilar—is precisdy what is a issue, and what the believers in these faiths emphaticaly deny.®! In their
view, one of the rdigions leads to savation, while the others may lead to damnation: thet is hardly
equivaence. So why would reciprocity demand that truth be trested in the same way fasehood is? It
isasif afaling sudent were to argue, on grounds of reciprocity, thet if the school gives credit for true
answers on atest it must give equa credit for fase answers.

To be sure, even the mogt fervent devotees of the different religions might be able to
acknowledge that the religions are amilar in the sense that their own followers believe them to be true.
But that smilarity is the dispositive one only if we tacitly assume thet belief, not actud truth (or sdvific
efficacy), isthe rlevant factor— an assumption that the believers themsdves are likely to find as
implausible as the school would find asmilar dam made by students who insist that they believed thar
(erroneous) answers were correct (or perhaps ill believe this, quite possibly on the basis of epistemic
criteriathat the school does not accept as vaid).

We can put this point in adifferent way. Toleration, as| have said, is apossible response to
plurdism-and most likdly, in the modern world, to a deep plurdism that applies not only to what we
might cal primary belief systems such asreligion but dso to second order beliefs regarding matters such
as the nature of justice, the meaning and scope of democracy, and the proper or best ways of
negotiating primary religious, palitica, and epistemic disagreements. It would be wonderful if we could
decree that athough people will and should be alowed to disagree with each other at one leve (about,
say, religion), a some other level (such as where coercion by the sateisinvolved) wewill dl act only
on universally acceptable grounds. A large body of modern political theory can be understood as a

powerful (if often ponderous) expression of this pleasant illusion.® And if such universaly acoeptable
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grounds were available, we might also hope for a“universa” argument for toleration.®® But to
recommend this solution is smply to refuse to acknowledge the depth and redlity of the plurdism that

givesriseto the possbility of and need for toleration in the first place.

4, The*indability” of tolerance

The burden of the discussion thus far has been that there are arguments favoring tolerance, and
taken cumulaively they may often be sufficient to judtify a practice of toleration. But their force will
vary with the circumstances. So the case for toleration cannot smply rest on any one-time articulation
of avaue such as voluntariness or reciprocity. The case depends, rather, on the ongoing defense of
base positions that support liberty or tolerance, and on contextua application of voluntariness
consderations, probably in conjunction with other rationdes. AsBernard Williams explains, “the
practice of toleration hasto be sustained

not so much by a pure principle resting on avaue of autonomy as by awider and more

mixed range of resources. Those resources include an active skepticism againgt

fanaticism and the pretensions of its advocates; conviction about the manifest evils of

toleration’s absence; and, quite certainly, power, to provide Hobbesan reminders to

the more extreme groups that they will have to settle for coexistence.®

It follows, | think, thet toleration is not a position that, once attained, is a secure resting place.

It is, as George Fletcher says, an unstable position.® Assuch, it is a position that must be constantly

defended.
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. Ultra-Liberdism: the Objection to “Mere’ Toleraion

By contrast to illiberalism, the ultralibera position finds toleration unsatisfactory not because it
istoo permissive, but rather because even while forbearing from coercion or suppression atolerant
agent continues to treat some ideas and values as superior to others that are merely “tolerated”: in this
way, toleration may seem to violate liberal commitments to equal concern and respect.* Michadl
Wazer describes the objection:

To tolerate someone elseis an act of power; to be tolerated is an acceptance of

weekness. We should am at something better than this combination, something beyond

toleration, something like mutua respect.®’

Thisobjectionislong-standing. In this vein, Thomas Paine scoffed that “[t]oleration is not the
opposite of intoleration, but isthe counterfeit of it. Both are despotisms.™® And in asmilar spirit, the
young James Madison managed to defeat George Mason's Virginia proposa to protect “the fullest
Toleration in the Exercise of Religion,” to be replaced by a provison providing that “dl men are
equally entitled to the full and free exercise of rdigion, . .. ."*°

This objection is reinforced by the suggestion that core beliefs are in a sense * condtitutive’ of
who apersonis® On this assumption, if the state embraces beliefs held by some citizens but not by
others, it would seem to treat those whose views are merely tolerated with less than equd respect. This
attitude is eadily discernible in, for example, the modern jurisprudences of free speech and freedom of
religion that purport to require “neutraity” of the Sate, at least in limited domains. Thus, viewpoint
neutrality has become the centerpiece of modern free speech doctrine* And the principd rationae for

the modern “no endorsement” interpretation of the establishment clause asserts that if government says
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or does things that send messages endorsing or disapproving of ardigion, it thereby treats citizens who
disagree with that message as “outsiders, not full members of the political community.”#

Appeding though this ultra-libera position is, it is dso sdf-defegting— at least as aresponse to
plurdism in the redim of ideas (including religiousideas). The reasons for this conclusion have been
argued for a length esewhere®; here | will only state them summarily. In thefirgt place, “ultra:
liberdism” isitsdlf apogtion or set of beliefs, more specificaly, it is a pogtion that Some people accept
and othersrgect. Soiif itisimpermissble for the Sate to affirm by word or action some ideas while
regecting or declining to affirm other idess, it should follow that the state is forbidden to affirm or act
upon the ultralibera position.

Second, any gtate that would maintain the alegiance and support of its citizens seemingly needs
to apped to their central beliefs (asin fact our politicd tradition acknowledges in countless ways.
mottos and pledges and pronouncements and rituas of various kinds). But this apped,, if it isto be
effective and not merely ingpid, will necessarily involve the public affirmation of actud, substantia
beliefs- beliefs that, inevitably, some but not dl citizens will hold.

Not surprisngly, therefore, the ultraliberd pogtion flourishes only in the realm of theory: it does
not correspond to the way governments typically acknowledged to be “liberd” ever have behaved, or
behave now— or, we can confidently say, ever will behave. On the contrary, governments constantly
and necessarily affirm some beliefs and regject others—in the public school curriculum, in decisions about
which programs and art forms and research agendas to subsidize, in officia pronouncements of various
kinds that routingly issue from governments a dl levels, and in the justifications given for every decison

that is made and every piece of legidation that is enacted.
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Notice that these objections apply only to the ultralibera ided of equality as a dtrategy for
addressing plurdism in matters of belief; they do not apply to liberalism as a response to other forms of
plurdism. Thereisno incoherence in asserting thet aliberd regime will trest persons with equa
respect.** Soit is perfectly plausible, for example, to say that alibera regime must not privilege any
race while merely tolerating other races. Conversdly, the notion that one or some races are “ orthodox”
and that other races are merely tolerated does indeed seem contrary to the meaning and spirit of libera
democracy. Inthisdomain, in short, equality rather than tolerance seems the appropriate idedl. It may
be that the ultra-liberal notion of equality as expressed in the jurisprudences of free gpeech and freedom
of religion gains some of its gpped from its evident rightnessin the area of race or, more generdly, in
describing the liberd attitude toward persons.

The difficulty occursin the trangtion from an ideal of equa respect for persons to an idedl of
equal respect for or equa trestment of beliefs Though rhetoricaly parald, these ideds are not
mutualy supporting. On the contrary, they are mutudly incompatible: if the state embraces the idea that
persons are in some sense of equa mora worth, it thereby necessarily rejects contrary beliefs or ideas—
namely, inegditarian beliefs-- and it thereby rejects the notion that beliefs or ideas can be trested with
equa respect. That “dl men are created equa” is one of the “truths’ that “we hold’— and that we hold
over againg contrary clamsthat we regject.

In sum, ultraliberdism in the redlm of beliefsis a position that could never be maintained. Or

even if somehow it could, it would undermine the very liberalism that it seeks to uphold.

V. The Timdiness of Toleration
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If liberdism isto prevail, consequently, it will do so only by adopting a posture of toleration. It
does not necessarily follow, however, that alibera regime must acknowl edge its commitment to
toleration. Ultra-libera equdity might serve a diplomatic function; it might provide an dtractive rhetoric
for concedling or disguising the difficult and potentidly divisive choices among competing bdliefs that the
gae will inevitably make. In short, aliberd state might practice toleration while talking the language
of ultrdiberdism.

Thereisno way to say in the abdtract, | think, whether this diplomatically deceptive rhetoric is
warranted. It may be-in some contexts. But in our own time this prescription begins to look

increasingly ineffectua and even perilous.

A. Citizen versus Person?

The difficulties can be traced back to a disturbing paradox at the heart of the ultra-libera
position. On the one hand, liberalism Strives for asort of unity between government and “We the
people.” Indeed, the distinctive feature of liberd democracy, as opposed to other forms of government
inwhich “therulers’ and “the ruled” are more decisively separated, isthat democracy is supposed to be
government “ of the people, by the people, for the people” On the other hand, the ultra-liberal or
“neutrality” approach to democracy indgsts on a sharp divide between what we might call the mord
mindset of government and that of individua persons. Persons are supposed to hold and actively
pursue thick “conceptions of the good.” They are expected to have beliefs- beliefs that reflect the
acceptance of some ideas and the rejection of others* Government, by contrast, is supposed to

remain neutral or agnogtic in these matters.
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In sum, government is supposed to be congtituted by “the people” but it is aso supposed to
adopt an approach to the issues of life that is utterly different from the approach that people
themsdlves- o, if you like, persons-- adopt. The prescribed divide is especidly sharp in the area of
religion, where ultraliberalism assumes that people (many of them anyway) will embrace and live by
religious beliefs but that government is absolutely forbidden to maintain any views whatever on such
matters.*®

It is not o hard to imagine some such divison of mindset operating in non-libera or
undemocratic regimes. On the contrary, it seems natura to suppose thet if the rulers are one class of
persons and the ruled are a different class, these classes might well operate on the basis of sgnificantly
different assumptions and values. The problem, once again, isthat in aliberal democracy these classes
are supposed to converge— the government and the people are supposed to be in some sense the
same-- but their ways of thinking are nonetheless supposed to diverge drastically (at least according to
the ultra-libera prescription). John Smith the Person is supposed to express and act on beliefs about
the good, including religious beliefs; but John Smith the Officid (or even, by extension, John Smith the
Citizen) is expected to refrain from any such expressons or actions.

To be sure, the scope of conflict might be reduced in variousways. We might limit the
neutraity congraints, perhaps, to mattersinvolving religion, . . . or to coercive regulations of speech, . .
. or perhaps to matters involving “ condtitutiona essentials and matters of basic justice.”*’ Or we might
imaginatively try to abstract the “government” that is subject to such ultrdiberal condraints avay from
the real people who staff the government as officids and citizens® But these containment measures

seem suspect. If the ultradlibera ided isjust and right, after dl, why should it be necessary to be
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continually shrinking its scope of gpplication?*® And why would aliberal want to abstract government
away from the people? Isn't the identification of government with the people-the actud, flesh-and-
blood people- supposed to be the essence and glory of democracy? The repeated resort to limiting
measures thus suggests that there is something wrong with an ultra-liberd ided that must be repegtedly
qudified and contained.

So perhaps the more forthright approach would be to champion the ided and insst that
athough the government and the people-as-citizens are indeed the same body, whenever people are
acting as citizens—that is, when they are condituting and administering the government— they must
grive to suspend their normal modes of thinking and to refrain from believing and acting on the basis of
religious beliefs and particular conceptions of the good. But this prescription provokes powerful
objections. Isit redly possible for John Smith so to divide himsdf between Smith-as-Person and
Smith-as-Citizen? And supposing it is possble, isthis course hedthy? And even if we can answver
these quegtions in the affirmative, haven't we sacrificed the liberd democratic ided after dl? The god,
once again, was to establish a government “of the people, by the people, for the people.” 1t would be
natura to assume that this means government “of John Smith et d., by John Smith et d., for John Smith
etd.” Butif democracy imposes such asharp divide between Smith the Person and Smith the Citizen,
then it is doubtful whether a government of “We the Citizens’ can accurately be described asa
government of “the people” after dl: “We the People’ for government purposes turns out to be an entity
quite independent of me and you.*

And in any case, it seems more likely that the prescribed division between person and citizen

will not be redigticaly maintainable®® But if the division between person and citizen is breached, then it
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scems that either the Citizen will come to overwhdm the Person, or € se the Person will commandeer

the Citizen. Neither outcome seems attractive, as becomes gpparent if we congider them in turn.

B. The Impoverished Soul

Congder thefirg dternaive. Suppose that Smith the Citizen, steeped in the anti-judgmental
language of neutrdity and equdity, comes to dominate Smith the Person. Smith accordingly comesto
believe (pardon the incoherence) that “there is no such thing as afdse idea™*— an initidly chearing
nation which upon reflection seemsto imply, sadly, that there is no such thing as a genuindy true idea
ether. (Much in the same way that the happy thought “Nobody can lose” entails that “Nobody can
win.”) Inthis contingency, Smith will dip into akind of lackluster or ironic agnogticism toward the
issues of life: hewill lose his grip on his convictions and his capacity to act resolutely to choose among
and pursue contested ideas of the good. With luck, hislife will be peaceful— or at least untroubled by
the struggles of conviction that have sometimes convulsed both communities and individud
consciences- but also empty, devoid of larger purpose or meaning.

William Gaston expresses the concern: “ The greatest thregt to children in modern liberd
societies is not thet they will believe in something too deeply, but that they will believe in nothing very
deeply a dl.”® Inasmilar vein, Lary Alexander argues that the liberal embrace of cosmopolitanism
asagood leadsto “away of life [that] is shallow, denatured, bereft of degp commitments.”>* Ronad
Beiner argues that modern liberd theory, with its commitment to an agnostic neutraity, has produced a
“reluctance to engage with the kind of large and ambitious claims about human nature and the essence

of our socid Stuation that done furnish a critica foothold for bedrock judgments about the global
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adequacy or deficiency of agiven mode of life™® Instead, quoting Richard Rorty, he argues that
modern liberdism ddiberately seeks to produce individuas who are **bland, caculating, petty and
unheroic.”*

This description surely captures one aspect of our contemporary culture— but not dl of it. If we
look beyond the world of Seinfeld and the complacent consumerism of the stereotypica suburbs, it
seemsthat belief is il very much dive and well—or at least dive-- in other quarters. But that

phenomenon presents a different sort of problem.

C. Impoverished Discourse

Looking inward. From one perspective, the modern world suffers not so much from an
absence of conviction, but rather from an excess of it.>” On the domestic scene we see a series of
“culture wars’ pitting people of strong and incompetible views againgt each other. One widely noted
study of this phenomenon is James Davison Hunter's Culture Wars. Hunter reports that across awide
variety of seemingly independent political and socid issues, Americans tend to coaesce into two broad
camps, which he calls* progressve’” and “orthodox.” The progressive camp is composed partly of
“secularigts’ but aso of persons who, though counting themselves religious, place their trust in “persond
experience or scientific rationdity.” By contradt, the “orthodox” camp, reflecting a“ biblica theism” that
includes many Catholics, Protestants, and Jews,” is defined by “the commitment on the part of
adherents to an external, definable, and transcendent authority.”®

Because their views and assumptions are so different, these cultural camps have difficulty

communicating with each other. “Each sde of the culturd divide,” Hunter observes, “ speskswith a
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different mora vocabulary.”
Each sde operates out of a different mode of debate and persuasion. Each side
represents the tendencies of a separate and competing mord gaaxy. They are, indeed,

“worlds apart.”>®

In another sense, though, the public rhetoric employed by the sSides exhibits common and
worrisome features— a sort of “symmetry in antipathy,” as Hunter putsiit.

Both ends of the cultura axis claim to speak for the mgority, both atempt to

monopolize the symbols of legitimacy, both identify their opponents with a program of

intolerance and totditarian suppression. Both sides use the language of extremism and

thereby sensationalize the threet represented by their adversaries. And findly, each

sde has exhibited at least a prodlivity to indulge the temptation of socia bigotry.®

Whether this divide can be bridged is uncertain. What seems clear, though, is that the ultra-
libera discourse of equality and neutrdity, though developed as a strategy for dedling with such cultura
conflict, has proven inadequate not only to dissolve the differences but even to comprehend or express
them. Thisfalureishardly surprisng; on the contrary, it isin asense deliberate. How could a
discourse intentionaly crafted to keep fundamental premises and commitments off the public agenda
hope to express deep convictions, and disagreements, on such issues?! But the upshot isthat ultra:
libera discourse becomes ineffectua— a source not of engagement and resolution but of manipulation

and suspicion.
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We can put the point in terms of the Citizen versus Person conflict noticed earlier. Suppose
that rather than being subjugated by Smith the Citizen, Smith the Person manages to dominate his civic
alter ego, using the citizen now as a sort of puppet to advance his own views and interests. So Smith
will hold and act on his convictions both in private and in the civic sphere. But if the discourse norms of
ultraliberdism persst in the civic sphere, then when acting in that context Smith will of necessity learn
to hide his true motives and convictions, trandating them into the bland discourse of equdity and
neutraity. And if John Smith acquires these arts of concedlment, we can imagine that Mary Adams and
Carlos Sanchez and Anita Wang will do the same- and that each of them will come to suspect the
others of speaking and behaving in this deceptive way. Their discourse will become unpersuasive and
manipulative, and known to be such; and each of these characterigtics will reinforce the other. The
more manipulative, the less persuasve; the less genuingy persuasive, the more merely manipulative.

The modern judicid discourse of condiitutiona law isto a sgnificant degree a fulfillment of this
dark prophecy. To alarge extent, congtitutiona decisions under the First and Fourteenth Amendments
are exercises in the deployment of the vocabulary of equdity and neutrdity. The samethemes are
sounded again and again, whether the cases concern nonestablishment or free exercise or free speech
or race or gender or sexud orientation. And as critics from al points on the political spectrum point
out, these judicia decisons seem increasingly incapable of ether conveying or inspiring conviction.
Modern Supreme Court opinions, as Dan Farber observes, are “increasingly arid, formalistic, and
lacking in intellectud vaue': they “dmaost seem designed to wear the reader into submission as much as
actualy to persuade.”®® At the same time, the decisions dso fail either to express or to conced the

cultura differencesthat lie behind the Justices positions. “Kulturkampf” is of course atheme often
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assarted in dissent by Justice Scalia,®® and whatever one may think of Scdia s choice of rhetoric or his
own favored dternatives, in this respect his assessment often seems more cogent than anything offered
in the mgority opinions he criticizes.

Asaresult, what the Court is pleased to call “reasoned judgment” often amounts, as Robert
Nagd has persuasvely shown, to little more than thinly velled exercises in name-caling, as the Justices
peremptorily dismiss the positions they disfavor as products of “prejudice,” “fear,” “ antipathy,”
“irrationdity,” or “abare. . . desreto harm a politically unpopular group.” “[T]o aremarkable extent,”
Nagel observes, “our courts have become places where the name-calling and exaggeration that mark
the lower depths of our political debate are smply given amore acceptable, authoritative form.”%

Looking outward. If welook outward beyond our boundaries, we perceive asmilar
phenomenon on agloba level. Onewiddy discussed diagnos's puts the Stuation in terms of a*clash of
aivilizations,” with “civilizations’ and “cultures’ being treated dmost asinterchangesble terms® The
culture of Western civilization, Samue Huntington argues, is condtituted by features that include rule of
law, a Chrigtian and classica heritage, a separation of spiritua and tempord authority, socid plurdism,
individualism, and government by representation.®® Againgt the view that sees these vaues as a sort of
natura or even inevitable destination for the world as awhole, Huntington argues that other civilizations
see this particular congtellation of values as decadent and, given Western power, threatening. And
though Western civilization is easily the most powerful a the moment, its economic and cultural power
relative to some other civilizations gppears to be in the early phases of decline.®’

Over the long run, therefore, the continuing viability of the culture distinguished by these vaues

isvery much in jeopardy. Huntington stresses in particular the ongoing competition with Idamic

http://digital.sandiego.edu/lwps_public/art4

28



Smith:

28

culture—in comparison with which, he asserts, the “twentieth-century conflict between libera
democracy and Marxist-Leninism is only aflegting and superficia historica phenomenon.”® Given this
conflict, the preservation of Western civilization depends very much, he argues, on our ability to affirm
and defend what he calls (perhaps unfortunately, especidly given his own emphasis on “civilization” as
the important unit) “the American Creed.” This Creed includes the vaues of “liberty, democracy,
individuaism, equdity before the law, condtitutionaism, private property,” as well as the Chrigtian
foundation from which these commitments historicaly arose®

Whether any such defense will succeed is unforeseeable. One obstacle, however, isa sort of
sef-imposed pardyss that hinders the affirmation and defense of this Creed. Huntington’s comment on
that abnegation sounds desperate: “Rejection of the Creed and of Western civilization means the end of
the United States as we have known it. . . . Americans cannot avoid the issue: Are we aWestern
people or are we something else? The futures of the United States and of the West depend upon
Americans regffirming their commitment to Western civilization.””

Huntington’sis a controversd diagnoss, to be sure: not only the details but many of the broad
outlines of his argument are eminently debatable.”” For present purposes, though, the important point is
the scarcely deniable fact of serious culturd conflict on the globd level. The recent Iraq war together
with the conflict in Afghanistan, following in the wake of September 11, surely confirm Huntington's
clam that history is not foreordained to any happy, smooth convergence on a culture of human rights,
representative democracy, and rule of law. Even on the contestable suppostion that these
commitments enjoy the support of a domestic “overlapping consensus,” alowing us to apped to them

for internd purposes without invoking any more fundamenta premises or “comprehensive views,” they
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clearly do not enjoy any such consensus on the globd level. Hence, the ambition to defend such values
in the long run and even to extend them to other communities characterized by other cultures— say,
Ira— probably involves, among other things, an effort to articulate and defend the premises—the
Creed, as Huntington puts it-- in which such vaues are grounded.

But once again, the ultra-liberd discourse of neutrality and equdity subverts and obstructs that
effort.”? Perhgpsironicaly, thisincapacity is perhaps most conspicuous with respect to the vaue that
ultrarliberalism seeks especidly to exdt—that is, equaity. The Declaration of Independence asserts, as
one of the centrd truths on which the Republic was founded, that “al men are created equa.” In recent
decades equdity has become arguably the centra vaue in some of our most justly celebrated political
movements (in particular the civil rights movement), in agood ded of palitica philosophy, and dsoin
much congtitutiona law, not only under the equa protection clause but in Firs Amendment
jurisprudence aswell.” Yet this assartion of equdlity or equa worth, ennobling and exhilarating though
it may be, isnot on its face intuitively compelling, or even plausible. George Hetcher observes that
“[n]othing quite like ‘al men are created equd’ is ever cited in the German jurisorudence of equdlity or,
so far as| know, in any other legd culture of the world.””* And he adds that “[a]s a descriptive matter,
the thessthat ‘al men are created equd’ is obvioudy fase. People differ in every conceivable respect—
sze, srength, inteligence, musical tlent, beauty.””®

So then what is the judtification for saying that al persons are in some important sense of equd
worth? The Declaration of Independence is quite clear in offering a rdigious foundation for the doctrine
of equality: we “are created” equa, and we are equd at least in the sense that we “ are endowed by

[our] Creator” withrights. Thus, as FHetcher explains, “[b]ehind those created equa stands a
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Crestor— the source aswell of our basic human rights.. . .”"® More generdly, Louis Pojman argues that
as a higoricad matter, the idea of human equality descends from rdigious rationdes. Often the
judtification takes the form of aclam that al humans are made by, and in theimage of, God.”” The
judtification is aso expressed in the imagery of family: “The language of human dignity and worth implies
agreat family in which a benevolent and sovereign Father binds together dl his childrenin love and
justice””® And that rationae can be given more andytical form: Pojman identifies two principal
judtifications in the religious tradition, which he cals “the Essentidist Argument” and “the Argument from
Grace.™

But theided of ultraliberd neutrdity operates to exclude these sorts of judtifications from public
discourse,2° thus reviving the question: What is the justification (if there is one) for this momentous but
counterintuitive claim about human equality? The modern ultralibera position seems powerlessto
respond. Fletcher observes that “[m]odern philosophical approaches toward equdity . . . are strongly
committed, . . . but they offer no reason why they are so intensdy committed to thisvaue. . . . . Inthe
contemporary libera culture, equdity is one of those vaues that has become so deeply held that it is
neither questioned nor justified.”®! In asimilar vein, Louis Pojman examines ten leading secular
arguments advanced by theorists such as Dworkin, Rawls, Kai Nielsen, Joel Feinberg, Thomas Nagd,
and Alan Gewirth; and hefinds dl of these arguments wanting. Sometimes the arguments turn on
demongtrable falacies or on flagrant and unsupported discursive legps, more often they do not actualy
offer any judtification for equdity at dl but instead Smply assert or assumeit, or ese posit that in the
absence of any persuasive judtification one way or the other we should adopt a“ presumption” of equd

worth. . .82 Jeremy Waldron's recent analysis of Locke's arguments for equaity pointsto asimilar
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condlusion.®

Petrick Brennan comments that “[t]he persstent inquirer will find akind of circularity in the
equaity-talk, asort of pseudo-andytic house-of-mirrors that would confirm Michad Whitein his
judgment that equality-talk is destined for trividity, if not downright dishonesty.”®* And trividlity,
dishonesty, or mere evasion or muteness with repect to our most fundamenta political commitments
hardly provide a secure basis for enduring political community.

In sum, whether we look inward to the domestic “culture wars’ or outward to the more global
cultura conflicts, the impoverished discourse of ultraliberdism seems powerless not only to

acknowledge and engage the fundamenta issues but even to defend its own animating commitments.

D. Toleration as Remedy

The preceding discussion has described two sorts of impoverishment that seem to afflict at least
parts of contemporary culture: a sort of spiritua impoverishment (or impoverishment of the soul)
manifested in an inability to hold and affirm convictions of the kind that arguably are centra to what
meakes human life distinctively meaningful and vauable, and an impoverishment of discourse that renders
us incgpable of engaging our most fundamental convictions and differences or of defending our most
fundamental commitments. My argument has been that this unfortunate condition is a direct result of the
commitment to an ultra-liberal position that tells us, in essence, that when “We the People” are acting in
apublic capacity, we are not supposed to affirm our most fundamenta beliefs— not overtly, at least.

This position produces a sort of squeamishness about even acknowledging that our libera

commitments are grounded in a (contestable but, hopefully, defensible) base position or orthodoxy.
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And it in effect seeks to sever the Citizen from the Person. But if the ultra-liberd divide between
Citizen and Person is not maintainable (as seems likely), then it looks asif the result will be elther a sort
of anemic, least-common-denominator culture lacking in conviction or purpose, or else a deceptive
civic culture in which participants disguise their true interests and convictions in a homogenizing public
vocabulary that is*neutrd” but ineffectud, or ese some combination of these.

The principa reason for maintaining this unhappy date of affairs, perhaps, isfear of the
dternative. If the only dternative to ultraliberdism is an intolerant illiberdism, thet is, then we might
prefer to stay with what we have been doing regardless of the dissonancesit creates. But the burden of
this essay has been, firdt, that under current conditions there is no warrant for confidence that the ultra:
liberd postion itsdf ismaintainable in the long run but, second, that there is an dternative: toleration. A
position of tolerance dlows us to affirm forthrightly that we are acting on the basis of beliefs— beliefs, to
be sure, that are substantive and non-trivia and, hence, contestable and, usualy, contested. Having
acknowledged as much, we would then be in a position to consider, openly and deliberately, whether
those bdliefs are warranted and whether and how they support toleration of other, inconsistent beliefs.

We might worry that a more candid examination will not end up providing convincing reasons
for tolerance: it might leed usto theillibera postion. Redidicaly, though, thisdoesnot ssemto bea
seriousrisk. Or, rather, it does not seem to be an objection that an ultra-liberal can cogently make.
That is because whatever reasons the ultra-liberd may have for favoring ultralibera neutraity (even as
apretense) over illiberalism ought to be capable of being eaborated in the form of cogent rationaes for
tolerance. This suggestion assumes, perhaps, that the ultra-liberd’ s reasons are plausible and admissible

ones. But if they are not, then the ultra-liberal should not be averse to being persuaded otherwise.
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Concluson

The essentid argument is cagptured in a brief response by Richard John Neuhaus, editor-in-chief
of thejournd First Things, to arecent essay by Bernard Lewis, the noted historian of Idam. Lewis
maintains (at least according to Neuhaus) that the possibility of peace and mutua respect among
Mudims and Christians depends on the “rdativists’ in each religion prevailing over the true believers, or
“triumphaigts.” If thisisin fact Lewis sview, then it resonates with the “ ultra-libera” response to the
chdlenge of plurdism. But Neuhaus argues that Lewis s view misconceives the basis of Chrigtian
tolerance. “[T]he reason we do not kill one another over our disagreements about the will of God is
that we bdlieveit is againg the will of God to kill one another over our disagreements about the will of
God. Chrigtians have cometo believetha.” (Neuhaus admits thet the development of Christian
tolerance has been dow, complicated, and uneven.) By the same token, “[i]f Idam isto become
tolerant and respectful of other religions, it must be as aresult of a development that comes from within
the truth of Idam, not as aresult of reativizing or abandoning thet truth.” By contragt, the rdativing
drategy “plays into the hands of Mudim rigorists who pose as the defenders of the uncompromised and
uncompromisible truth.”

Asahigtorical matter, both responses- truth-oriented tolerance, and the strategy of indifference
and skepticiam and “relaivism” culminating in what | have cdled “ ultraiberaliam”— have surdy
contributed to the domestication of plurdism. But the burden of this essay has been that in the world as
it isnow and in the face of current chalenges both internd and externd, the kind of tolerance that is

compatible with (and indeed derived from) the affirmation of truth deserves renewed emphass.
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1. Warren Digtinguished Professor of Law, University of San Diego. | thank Larry Alexander, Jack
Coons, Michad Perry, and Andrew Sabl for helpful comments on an earlier draft. | aso benefitted
from the very thoughtful responses by Professors Forst and Morgan.

2. To say that agood and attractive regime will be tolerant is not of course to say (as Professor Morgan
seems to understand me to suggest) that every regime that can be classified as “tolerant” will necessarily
be good and attractive. See Glyn Morgan, Can Libera Tolerate Religious Mgorities?  NOMOS
[draft at 5].

3. Different writers talk about toleration as a“ practice” or an “attitude’ or perhapsa“virtue” These
dimensions are difficult to disentangle, but my emphasisin this paper ison the “practice’ of toleration
(which will, to be sure, both grow out of and manifest itsdf in certain beliefs or attitudes).

4. Toleration thus presents the familiar question of how an entity such as“the sa€e’ or “the government”
can be said to have or act on beliefs. However, that is not the question with which | am concerned in

this essay.
5. Morgan, supranote At [draft at 8-16)].

6. Cf. Jurgen Habermas, Intolerance and Discrimination, 1 1.CON 2, 5 (2003) (“Each act of toleration
must circumscribe a characteristic of what we must accept and thus Smultaneoudy draw aline for what
cannot be tolerated. There can be no inclusion without exclusion.”).

7. In this respect, my use of athree-category scheme for understanding toleration tracks the explanation
of Rainer Forst, Tolerance as a Virtue of Justice, 3 Phil. Explorations 193, 194 (2001).

8. See Nomi Maya Stolzenberg, The Return of the Repressed: Illiberd Groupsin aLiberd State, 12 J.
Contemp. Leg. Issues 897, 898 (2002) (noting that “[a]ccording to the standard view, . . . [f]he libera
date neither favors nor disfavors any particular belief-system; it is neutrd.”).

9. Perhaps the most congpicuous proponent in recent academic writing has been Stanley Fish. See,
eg., Sanley Fish, Misson Impossible: Settling the Just Bounds between Church and State, Colum. L.
Rev. 2255 (1997); Stanley Fish, Why We Can't All Just Get Along, 1996 First Things 18 (Feb. 1996).

10. For example, it is possible (and critics often charge) that the ultrarliberal postion easily collgpses
into aform of intolerance. Cf. Stolzenberg, supra note 8 at 898 (“ Generations of critics have argued
that, despite— and indeed because of—its commitments to diversity, tolerance, and plurdism, liberdlism
isintolerant and inhospitable to certain ways of life and bdliefs, especidly traditiond and illiberd ones”).

11. Stanley Fish observes that dthough “modern theorigts try in every way possible to avoid” the fact, it
is nonethdess true that “[i]f you believe something you believe it to be true, and perforce, you regard
those who believe contrary thingsto bein error.” Fish, Misson Impossible, supranote 9 at 2256.
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12. Abramsv. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).

13. Holmes tersely foreshadowed severd of the mgjor answering rationdesin his Abrams dissent: “To
alow opposition by speech seemsto indicate that you think the speech impotent, as when a man says
that he has squared the circle, or that you do not care whole-heartedly for the result, or that you doubt
either your power or your premises.” Id.

14. Cf. Forst, supranote 7 at 193 (“[1]t is essentia for the concept of toleration that the tolerated
beliefs or practices are consdered to be objectionable and in an important sense wrong.”)

15. For more detailed consideration of the point, see Steven D. Smith, Getting Over Equality 144-47
(New York: New York University Press, 2001).

16. James Gordley observes that “[c]ertainly, if there were a shortage of plausible sounding recid
bigots, the state wouldn't subsidize bigotry and the development of plausible arguments for it smply to
ensure their citizens were exposed to them.” James Gordley, Morality and the Protection of Dissent, 1
Ave MarialL. Rev. 127, 140 (2003).

17. See Alan Wolfe, The Transformation of American Religion 67-95 (New Y ork: Free Press, 2003).
No doubt with some exaggeration, Martin Gardner colorfully describes the current culture:

Today, you will have ahard time discovering what any prominent Chrigtian actudly
believes. . .. Who cares? It isnot so much that the publicisirreligious, but that it is
lukewarm, indifferent to religious dogmes. . . .

Millions of Catholics and Protestants around the world now attend libera churches
where they listen to music and Laodicean sermons, and (if Protestant) Sing tundless
Laodicean hymns. They may even stand and recite the Apostles Creed out of force of
habit and not believeaword of it . . . .

It isascandd of American Protestantism that no one knows whether Reinhold
Niebuhr did or did not believe in the afterlife taught by Jesus. | oncetried to find out by
writing to hiswidow, but she replied in a diplomatic |etter that she had to let her
husband’ s writings spesk for themsdaves. Alas, nowhere in those writings can one find
aclear answer to this question. Either Mrs. Niebuhr hersdlf didn’t know, or she
wouldn'ttel me. . . .

Martin Gardner, Introduction to G. K. Chesterton, The Ball and the Cross vi-vii, Dover ed. (New
Y ork: Dover Publications,1995).

18. Dennisv. United States, 341 U.S. 494, 588 (1951) (Douglas, J., dissenting).

19. In this vein, George Hetcher observes that in “aposture of indifference’ thereis “no issue of
tolerance, properly understood”: “Cdling my hands-off atitude a matter of tolerance cheapensthe
virtue....” George P. Fletcher, The Ingability of Tolerance, in Toleration: An Elusive Virtue 158, 158
(Daivd Heyd ed., Princeton, NJ: Princeton University Press, 1996).
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20. See supranote 12. In aletter to Learned Hand, Holmes made the point more dramaticaly,
assarting a “sacred right to kill the other fellow when he disagrees.” The correspondence is recounted
in Gerdd Gunther, Learned Hand and the Origins of Modern First Amendment Doctrine: Some
Fragments of History, 27 Stan. L. Rev. 719, 755-56 (1975).

21. “But when men have redlized that time has upset many fighting faiths, they may cometo believe
even more than they believe the very foundations of their own conduct that the ultimate good desired is
better reached by freetradeinideas. ...” Abrams 250 U.S. at 630.

22. See generdly Early Modern Skepticism and the Origins of Toleration, Alan Levine ed. (Lanham:
Lexington Books, 1999).

23. Bernard Williams thus observes that “with indifference and skepticism, . . . the point will be reached
at which” apathy prevails, and “toleration will not be necessary.” But Williams concedes that these
atitudes can support “toleration as amatter of practice” Bernard Williams, Toleration: An Impossible
Virtue?, in Toleration: An Elusive Virtue, supranote 19 at 18, 25, 20.

24. For an eaboration of the point, see Steven D. Smith, Skepticism, Tolerance, and Truth in the
Theory of Free Expression, 60 S. Cal. L. Rev. 649, 685-89 (1987).

25. Cf. Jonathan Harrison, Utilitarianism and Toleration, 62 Philosophy 421, 425 (1987) (presenting as
rationde for toleration the clam that “[p]reventing wrong is aways expensive, involving paying
policemen and detectives and lawyers and prison wardens, and the money may be better spent”).

26. Cf. Hetcher, supranote 19 at 162 (“*Without these ultimate values, . . . the basisfor tolerance
collgpses™). See dso Williams, supranote 23 a 25 (arguing that “it is only a substantive view of goods
such as autonomy that could yield the vaue thet is expressed by the practices of toleration™).

27. Brad S. Gregory, Sdvation at Stake: Chrigtian Martyrdom in Early Modern Europe 85, 86
(Cambridge, Mass.: Harvard University Press, 1999).

28. Cf. Steven H. Resnicoff, Professond Ethics and Autonomy, in Law and Religion 329, 334
(Richard O'Dair & Andrew Lewis, eds., Oxford University Press, 2001) (emphasis added, footnotes
omitted):

In asociety governed by Jewish law, rabbinic leaders would use coercion— including
physicd force if necessary—to induce an individua to perform a commandment
requiring a specific action. . . . Jewish law believes that a person is metaphysicaly
affected by hisdeeds. Fulfillment of acommandment, even if not done for the right
reason, leads a person to performing more commandments and, ultimately, to doing
so for theright reason. . . . Thus, such coercion leads to the coerced individua’s
ultimate perfection.
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29. Habermas, supra note 6 at 4.
30.Id. at 5.

31. Indeed, on the not implausible assumption that these religions teach contradictory doctrines (or
even explicitly assert the falsehood of the others), it is hard to see how anyone could view them as
relevantly equivaent except perhaps by regarding them al asfadse, or a least by declining to take the
propositiona content of their teachings a face vaue in the way the believers themselves typicaly do.
Very likely the popularity of the reciprocity rationale in recent times reflects some such attitude.

32. Seethevirtud libraries of work by and about John Rawls.

33. See Forst, supranote 7 at 196-97.

34. Williams, supra note 23 at 26-27.

35. Cf. Hetcher, supranote 19 (explaining “ingtability” of tolerance).

36. Thus, George Hetcher observes that “we would al prefer to have our religion, our politica views,
or our sexua orientation respected rather than merdly tolerated.” Hetcher, id. & 159. Inasmilar ven,
John Horton remarks on “the frequently observed pattern that what begins, when people are faced with
intolerance, as ademand for toleration becomes transformed into a demand for more than mere
toleration . ...” John Horton, Toleration asa Virtue, in Toleration: An Elusive Virtue, supra note 19 at
28, 35-36.

37. Michael Walzer, On Toleration 52 (New Haven, [Conn.]; London: Yde University Press, 1997)
(footnote deleted).

38. Thomas Paine, The Rights of Man, in Reflections on the Revolution in France and The Rights of
Man 267, 324 (Garden City, New Y ork: Anchor Press’'Doubleday, 1973) (emphasisin origina).

39. See John T. Noonan, Jr., The Lustre of Our Country: The American Experience of Religious
Freedom 69-70 (Berkeley, Cdlif.; London: Universty of Cdifornia Press, 1998).

40. Cf. John Rawls, Palitica Liberdism 31 (New Y ork: Columbia University Press, 1996) (“[Citizens]
may regard it as Smply unthinkable to view themsdlves gpart from certain religious, philosophicd, and
mord convictions. . . .").

41. See Kent Greenawalt, Viewpoints from Olympus, 96 Colum. L. Rev. 697, 698 (1996).
42. See, e.g., Lynch v. Donndly, 465 U.S. 668, 687-88 (1984) (O’ Connor, J., concurring).

43. For my own atempts to show the errors of ultraliberalism, see, eg., Steven D. Smith, Barnette' s
Big Blunder, 78 Chi-Kent L. Rev. 625 (2003); Steven D. Smith, Believing Persons, Persondl
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Bdievings. The Neglected Center of the First Amendment, 2002 U. IlI. L. Rev. 1233; Steven D. Smiith,
The Restoration of Tolerance, 78 Cdlif. L. Rev. 305 (1990).

44. Inconsgtencies arise, however, under a strong version of the claim that persons are constituted by
their beliefs, so that an agent who rgjects inegditarian beliefs, for example, would be deemed to be
tregting per sons who hold those beliefs with less respect. The claim that persons are congtituted by
their beliefs, though intuitively gppealing on some levels, also seems highly problematic; but this problem
lies beyond the scope of this essay.

45. Cf. Larry Alexander, Illiberdism All the Way Down: Illiberd Groups and Two Conceptions of
Liberalism, 12 J. Contemp. Leg. Issues 625, 626 (2002) (“Asindividuas, we cannot be ‘neutra’ about
what isgood and what istrue. To liveisto make choices—to pick A over B because we prefer A, or
vaueA, or believe A to beright.”).

46. Thus, Andrew Koppeman argues that in the midst of raging controversies about the meaning of
religious freedom it is nonethel ess a secure “axiom” that the “ Establishment Clause forbids the Sate
from declaring religious truth.” Andrew Koppelman, Secular Purpose, 88 Virg. L. Rev. 87, 108
(2002). Kent Greenawadlt concurs that “[t]he core idea that the government may not make
determinations of reigious truth isfirmly entrenched.” Kent Greenawdt, Five Questions about Religion
Judges Are Afraid to Ak, in Obligations of Citizenship and Demands of Faith 196, 197 (Nancy L.
Rosenblum ed, Princeton, NJ: Princeton University Press, 2000). See dso Douglas Laycock, Equd
Access and Moments of Silence: the Equal Status of Religious Speech by Private Speakers, 81 Nw. U.
L. Rev. 1, 7 (1986) (“In my view, the establishment clause absolutely disables the government from
taking a pogtion for or againg religion. . . . The government must have no opinion becauseit is not the
government's role to have an opinion.”).

47. See Rawls, supranote 40 at 214.

48. Cf. Ronad Dworkin, Law’'s Empire 172 (Cambridge, Mass. Belknap Press, 1986) (arguing that
“the community can adopt and express and be faithful or unfaithful to principles of its own, digtinct from
those of any of its officids or citizens asindividuds’).

49. Though the domain of obligatory “public reason” in Rawls s theorizing seems to have shrunk over
the years as Rawls responded to objections by introducing various quaifications, see, e.g., “The ldea of
Public Reason Revisited, reprinted in John Rawls, The Law of Peoples 131, 133-35 (Cambridge,
Mass.: Harvard University Press, 1999), Rawls dso quietly acknowledged that if the notion of public
reason is viable and attractive then the progression ought to run the other way— toward alarger scope
of application. See Rawils, Palitical Liberaism, supranote 40 at 215:
Some will ask: why not say that dl questionsin regard to which citizens exercise their

fina and coercive politica power over one another are subject to public reason? Why

would it ever be admissible to go outsde its range of politica vaues? To answer: my

am isto consder first the strongest case where the political questions concern the most
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fundamental matters. If we should not honor the limits of public reason here, it would
seem we need not honor them anywhere. Should they hold here, we can then proceed
to other cases. Still, | grant that it is usudly highly desirable to settle political questions
by invoking the values of public reason. . . .

50. Cf. Michad J. Perry, Morality, Politics and Law 181-82 (New Y ork: Oxford University

Press,1988):
On€ s basic mora/religious convictions are (partly) sdf-condtitutive and are therefore a
principa ground- indeed, the principa ground— of political deliberation and choice. To
“bracket” such convictionsis therefore to bracket— to annihilate— essentia aspects of
one'svery SHf. To participate in politics and law—in particular, to make law, or bresk
law, or to interpret law— with such convictions bracketed is not to participate as the self
oneis but as some one- or, rather, some thing— else.

51. Thus, John Tomas observesthat “[p]olitical norms, even gently and indirectly, cannot help but
shape the character of peoplein their ownimage.” Consequently, “[l]iberals have increasingly
recognized that libera indtitutions unavoidably influence the ethica worldviews of dl reasonable
citizens” John Tomad, Liberdism Beyond Justice 11, 14 (Princeton: Princeton University Press,
2001).

52. Gertz v. Robert Welch, 418 U.S. 323, 339 (1974).
53. Quoted in Tomas, supranote 51 at 14.
54. Alexander, supranote 45 at 631.

55. Ronad Beiner, Philosophy ina Time of Logt Spirit 55 (Toronto; Buffalo: University of Toronto
Press, 1997).

56. Id. at 12.

57. Contrary to initiad appearances, these phenomena—that is, the lack of and the excess of conviction—
are not necessarily contradictory; they may even be complementary. See Martin Marty, The Public
Church 134-35 (New Y ork: Crossroad, 1981):

Fanaticiams, including twentieth-century totditarianisms, grow on the soil of those who

lack conviction, until the wordt, filled with passonate intengity, take them over. People

who livein aculture of anomie, normlessness, fal victim to the assertions of every kind

of norm. Victimsof accedia, the inability to affirm in the face of spiritud good, are

vacuums reedy to be filled by the most potent pourers. To leave aspiritua void by

touting week faith or wan commitment in aplurdist society isto invite the overcoming of

plurdism by any demagogue who has a convincing manner and promise.
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58. James Davison Hunter, Culture Wars 44-45, 71, 44 (New Y ork: Basic Books, 1991) (emphasisin
origind). Hunter elaborates.
Such objective and transcendent authority defines, at least in the abstract, a consistent,
unchangeable measure of value, purpose, goodness, and identity, both persond and
collective. It tellsuswhat is good, what istrue, how we should live, and who we are.
It isan authority sufficient for dl time.
Id.

59. Id. at 128.
60. Id. at 156.

61. One familiar response to this concern suggests thet liberalism does not exclude the presentation of
religious or “comprehensive doctrines,” or of reasons based on such doctrines, in the public sphere;
liberdism merely holds that important public decisions should not be based on such reasons. |
understand Professor Forst to take this position, see Rainer Forst, Toleration and Truth _ NOMOS
__[draft a 11] (“That decisons would not be based on reciprocaly contested beliefs for which no sde
can give mutudly non-rejectable arguments does not mean that such views would not be dlowed in the
public redm.”); Rawls s “proviso” and “wide view” areto Smilar effect. Rawls, Political Liberdism,
supranote 40 &t li-lii. Thispogtion in effect tells citizens. “ Y ou' re free to express your degp convictions
in public and in political debate— s0 long as those beliefs don't ultimately make any differencein the
public decisonsthat are made.” At the very leadt, thisredtriction obvioudy reduces the incentive to
present and discuss such reasons in public discourse. Moreover, insofar as the “so long as the reasons
make no difference’ redtriction is embodied in condtitutiona doctrine— establishment clause doctrine, for
example- there remains a ggnificant incentive not to present such reasons in order to avoid the risk that
adecison will be invaidated based on a court’ s perception that the decision was based on an
impermissible reason or purpose.

62. Danid A. Farber, Missing the“Play of Intdligence,” 36 Wm. & Mary L. Rev. 147, 147, 157
(1994). For acollection of amilar judgments by scholars from dl points of the politica and
jurisprudentia spectrum, see Steven D. Smith, The Contitution and the Pride of Reason 125-26 (New
Y ork: Oxford University Press, 1998).

63. See, eg., Lawrencev. Texas, 539 U.S. |, 123 S.Ct. 2472, 2496-97 (2003); United States v.
Virginia, 518 U.S. 515, 566-67 (1996); Planned Parenthood v. Casey, 505 U.S. 833, 979 (1992).

64. Robert F. Nagd, Judicia Power and American Character 126, 128, 129 (New Y ork: Oxford
Univergity Press, 1994).

65. Samud P. Huntington, The Clash of Civilizations 41 (New Y ork: Touchstone, 1997) (“ Civilization
and culture both refer to the overdl way of life of apeople, and acivilization is a culture writ large.”).

66. Id. at 69-72.
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67. 1d. at 81-91, 305-308.
68. Id. at 2009.

69. Id. a 305. Seeds0id. a 311 (Western civilization’ s digtinctive “vaues and inditutions.. . . include
mog notably its Chridtianity, plurdism, individudism, and the rule of law”).

70. Id. at 306-07.

71. For example, dthough Chrigtianity has surdly been hitoricaly important in the devel opment of
Western civilization, it is arguable that its politica Sgnificance in promoating the vaues of rule of law and
humean rights has derived not so much fromits ditinctively Christian theology as from its capacity to
carry, support, and develop aclassical naturd law tradition. See, e.g., John Courtney Murray, S. J.,
We Hold These Truths (New Y ork: Sheed and Ward, 1960). And the recent internationa politics
surrounding the Iraq war may subvert Huntington's depiction of asubstantidly unified “Western”
civilization.

72. Cf. Alan Levine, Introduction: The Prehistory of Toleration and Varieties of Skepticiam, in Early
Modern Skepticism 4 (Lanham: Lexington Books, 1999):

Far from attempting to judtify liberdism to outsiders or on firgt principles, Rorty and

Rawls prefer not to take up the chdlenge. Content to harmonize our pre-existing

opinions, they do not and cannot address the fundamenta challenges that Nietzsche, for

example, poses.

73. See generdly Ronad Dworkin, Sovereign Virtue (Cambridge, Mass.: Harvard University Press
2000).

74. George Fletcher, In God's Image: The Religious Imperative of Equdity Under Law, 99 Colum L
Rev 1608, 1612-13 (1999) (citations omitted).

75. George P. Fletcher, Our Secret Condtitution 95 (Oxford; New Y ork: Oxford University Press,
2001).

76.1d. At 102.

77. See ds0 Louis Pojman, On Equa Human Worth: A Critique of Contemporary Egditarianism, in
Equdlity: Sdlected Readings 295 (Louis P. Pojman and Robert Westmoreland eds, New Y ork: Oxford
University Press, 1997), (“The argument implicit in the Judeo-Christian tradition seems to be that God
isthe ultimate value and that humans derive their vaue by being created in hisimage and likeness.”).

78. 1d. at 295. For acareful argument in the same vein focusing not on equdity per se but on the
equaly fundamentd ideaof human rights, see Michadl J. Parry, The Idea of Human Rights: Four
Inquiries 11-41 (New Y ork; Oxford: Oxford University Press, 1998).
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79. Thefirst argument holds that “ God created al humans with an equa amount of some property P,
which condtitutes high vdue.” The second argument suggests that “actud vaue may be different in
different people but grace compensates the difference.” Pojman, supra note 77 at 295.

80. A dramatic example is the controversid Ninth Circuit decison in Newdow v. United States
Congress, 292 F.3d 597 (9™ Cir. 597), invaidating the phrase “under God” in the Pledge of
Allegiance: the phrase “one nation, under God” comes of course from the same speech- the Gettysburg
Address— in which Lincoln asserted that “this Nation under God” was * dedicated to the proposition
that al men are created equd.”

81. Hetcher, Secret Congtitution, supra note 75 at 95-96.

82. Pojman, supranote 77 at 283-94. Pojman concludes that egditarian commitments are “smply a
leftover from ardigious world view now reected by al of the philosophers discussed in thisessay.” Id.
a 283. Secular egditarians are free riders, living off an inheritance they view with disdain. And he
wonders whether “perhaps we should abandon egditarianism and devise political philosophies that
reflect naturdigtic assumptions, theories which are forthright in viewing humans as differentidly taented
animaswho must get on together.” 1d. at 296.

83. Wddron argues that Locke' s commitment to equdity was firmly based in religious assumptions,
and that modern efforts to support the commitment have not to this point succeeded. See generaly
Jeremy Waldron, God, Locke, and Equality (Cambridge; New York: Cambridge University Press,
2002). Wddron's concluding observations sound faintly ominous:.
[M]aybe the notion of humans as one another’ s equals will begin to fal apart, under
pressure, without the presence of the religious conception that shepedit. . . .

Locke believed this generd acceptance [of equdity] was impossible gpart from the
principle sfoundation in religious teaching. We believe otherwise. Locke, | suspect,
would have thought we were taking arisk. And | am afraid it is not entirely clear, given
our experience of aworld and a century in which politics and public reason have cut
loose from these foundations, that his cautions and suspicions were unjudtified.

Id. at 243.

84. Patrick McKinley Brennan, Arguing for Human Equality, 18 J. Law & Relig. 99, 121 (2002).

85. Why Aren't Mudims Like Us?, First Things 60-61 (No. 134, June/July 2003).
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