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1. Introdução 

Uma das funções que o Estado, através da Administração, é chamado a desempenhar 

consiste no controlo das entradas e saídas das pessoas nas fronteiras. 

Tradicionalmente, as fronteiras eram vistas como linhas territoriais onde se cruzavam 

pessoas com direitos e deveres e era ao poder estadual legítimo exercido do lado de dentro da 

fronteira que competia decidir da admissão e da exclusão de pessoas. Compreendido como 

atributo da soberania do Estado, este poder de decidir permitir a entrada ou ordenar a saída 

era visto como ilimitado – em particular quando se exercia sobre quem não detinha vínculo de 

nacionalidade, sobre estrangeiros ou apátridas. 

O desenvolvimento de uma conceção universal dos direitos fundamentais, nos termos 

da qual a titularidade de direitos não depende da nacionalidade tem vindo a limitar 

substancialmente este poder dos Estados, que hoje não é livre nem incondicionado. 

2. Clarificação do objeto de estudo 

A Lei de Estrangeiros dedica, entre nós, um capítulo, à figura do “afastamento do 

território nacional”. Como esclarecem Júlio Pereira e José Cândido de Pinho, “não existe 

propriamente uma medida de afastamento ‘stricto sensu’. O afastamento é o resultado 

1 Professora auxiliar na Escola de Direito da Universidade do Minho. 
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material da ação; é, por assim dizer, a execução da medida que desloca o estrangeiro para fora 

do país”2. 

A expulsão consiste numa ordem ditada por autoridades públicas - administrativas ou 

judiciais - de afastamento do território nacional, determinada por razões de interesse público. 

A expulsão administrativa só pode ter como fundamento a entrada ou permanência 

ilegal no território português. O poder mais agressivo que o Estado detém para reagir à 

entrada e permanência irregular no seu território consiste na aplicação de medidas de 

afastamento coercivo do território nacional a pessoas que se encontrem em situação irregular. 

É sobre este poder que centraremos a nossa atenção neste texto. 

Desde já esclarecemos, pois, que de fora ficarão as situações de recusa de entrada em 

território nacional ou as situações em que a saída do território nacional se relaciona com 

questões de índole criminal – mandato de detenção europeu, extradição ou aplicação de pena 

acessória de expulsão. 

Excluímos também do âmbito do nosso estudo a situação particular dos cidadãos da 

União Europeia e seus familiares – que gozam de garantias previstas em lei especial (entre nós, 

rege esta matéria a Lei n.º 37/2006, de 9 de agosto, que transpõe para a ordem jurídica 

interna a Diretiva 2004/38/CE, do Parlamento Europeu e do Conselho, de 29 de abril). 

Também não vamos dedicar-nos a dois estatutos especiais atribuíveis a nacionais de 

Estados terceiros em relação à União Europeia – o estatuto dos residentes de longa duração, 

criado pela Diretiva 2003/109/CE, de 25 de novembro e alterada pela Diretiva 2011/51/EU, de 

11 de maio, e o estatuto dos titulares de autorização de residência “cartão azul UE”, criado 

pela Diretiva 2009/50/CE, de 25 de maio3. Tendencialmente, os estrangeiros que beneficiam 

destes estatutos privilegiados têm os mesmos direitos e deveres dos nacionais dos Estados-

membros. No entanto, há que sublinhar que só tendencialmente assim é – desde logo por não 

existir um reconhecimento mútuo destes títulos no interior da União Europeia. 

  

2 Júlio A. C. Pereira e José Cândido de Pinho, Direitos de estrangeiros – Entrada, Permanência, Saída 
e Afastamento, Coimbra, Coimbra Editora, 2008, p. 460. 

3 Sobre estes, ver Maria José Rangel Mesquita, Os Direitos Fundamentais dos Estrangeiros na Ordem 
Jurídica Portuguesa, Coimbra, Almedina, 2012, p. 228 a 235. 
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3. Limitações constitucionais 

Os poderes de expulsão dos Estados estão constitucionalmente limitados. Estas 

limitações afirmam-se, em primeira linha, relativamente aos próprios nacionais que o Estado 

não pode, em caso algum, expulsar4. 

A proteção contra a expulsão aplicada a estrangeiros encontra-se prevista na 

Constituição portuguesa, no artigo 33.º, número 2. 

O conteúdo da proteção prevista na norma constitucional portuguesa é muito 

limitado. Apenas se estabelece a necessidade de a decisão de expulsão de estrangeiros "ser 

determinada por autoridade judicial" e se cria para o legislador o dever de criar "formas 

expeditas de decisão" para estes processos. Mais limitado é ainda o âmbito pessoal de 

aplicação desta garantia procedimental: não se aplica a todos os estrangeiros que se 

encontram em Portugal, mas só a "quem tenha entrado ou permaneça regularmente no 

território nacional", a quem tenha obtido autorização de residência ou a quem tenha 

apresentado pedido de asilo não recusado. 

A contrario a Constituição admite a possibilidade de haver medidas coercivas de 

expulsão determinadas por autoridades administrativas, executadas sem necessário controlo 

judicial prévio, para quem se encontre em situação irregular, tendo entrado ou permanecendo 

ilegalmente no território português. 

4. Limitações que decorrem do direito internacional 

No Direito internacional aplicável em Portugal, nos termos do artigo 8.º, da 

Constituição, encontramos também disposições limitadoras do poder dos Estados de 

expulsarem estrangeiros.  

Ao nível do sistema universal de proteção das Nações Unidas, o Pacto Internacional 

dos Direitos Civis e Políticos reconhece aos estrangeiros que permaneçam regularmente no 

território dos Estados-parte o direito de apresentarem as suas razões face a uma decisão de 

expulsão pendente contra si, de recorrerem a uma entidade competente para a revisão da 

decisão e de serem representados para esse fim perante a autoridade competente. Ao mesmo 

tempo, obriga a que as medidas de expulsão sejam aplicadas em respeito pela lei. Estas 

4 Como referem Gomes Canotilho e Vital Moreira, o “direito a não ser expulso é, hoje (depois da 
Revisão de 1997, que passou a admitir a extradição de cidadãos portugueses), um dos direitos que 
marca a diferença de estatuto entre cidadãos portugueses e cidadãos estrangeiros”. Gomes Canotilho e 
Vital Moreira, Constituição da República Portuguesa Anotada, vol. I, 4ª edição, Coimbra, Coimbra 
Editora, 2007, p. 531. 
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garantias podem, no entanto, ser afastadas quando haja razões de segurança nacional que o 

justifiquem5.  

Ao nível do Conselho da Europa existem também disposições aplicáveis nesta matéria. 

Estas encontram-se nos Protocolos números 4 e 7 da CEDH, ambos ratificados por Portugal. 

O Protocolo número 4 proíbe as expulsões coletivas. Estas definem-se como medidas 

que determinam o abandono do país por um grupo de estrangeiros, sem uma análise 

particular da situação de cada membro do grupo6. 

Apesar de este direito a não ser objeto de uma medida de expulsão coletiva qua tale 

não se encontrar expressamente consagrado na Constituição portuguesa, cremos que decorre 

das garantias procedimentais consagradas no artigo 33.º, número 2, o carácter 

necessariamente individual da medida de expulsão7.  

O que o Protocolo número 4 tem de novo relativamente à Constituição portuguesa é o 

facto de aquele se aplicar aos estrangeiros, independentemente de estes se encontrarem ou 

não regularmente em território português. O que significa que o Estado português está 

vinculado a não aplicar medidas de expulsão coletiva, mesmo relativamente a pessoas que se 

encontrem em situação irregular. Mesmo nestes casos, está obrigado a uma análise da 

situação individual e concreta de cada uma das pessoas que pretende afastar do seu território. 

O Protocolo número 7 não proíbe a expulsão, esclarece apenas quais as garantias 

procedimentais que devem ser reconhecidas aos estrangeiros que residam regularmente no 

território dos Estados-membros, antes de lhes ser aplicada uma medida de expulsão. Estas 

traduzem-se, fundamentalmente, em três direitos: o direito à apresentação de razões contra a 

medida de expulsão, o direito ao recurso da decisão e o direito a ter um representante perante 

as autoridades competentes para a apreciação do caso8. No entanto, de acordo com outra 

5 Artigo 13.º do Pacto Internacional dos Direitos Civis e Políticos. Sobre esta matéria, ver, para mais 
desenvolvimentos, Hailbronner, Immigration and Asylum Law and policy of the European Union, Hague, 
Kluwer Law International, 2000, p. 487 e seguintes.  

6 Ver sobre este Hailbronner, Immigration and Asylum Law and policy of the European Union, Hague, 
Kluwer Law International, 2000, p. 489 e seguintes e Frédéric Sudre, "Le contrôle des mesures 
d'expulsion et d'extradition par les organes de la Convention européenne de sauvegarde des droits de 
l'homme", em Dominique Turpin, Immigrés et Réfugiés dans les démocraties occidentales - défis et 
solutions, Paris, Economica, 1989, p. 253. Ver ainda decisão do Tribunal Europeu dos Direitos do Homem 
no caso Hirsi Jamaa e outros contra Itália, de 23 de Fevereiro de 2012, em que o Tribunal considerou 
haver violação deste Protocolo por parte da Itália por esta ter interceptado em alto mar uma 
embarcação carregada de imigrantes e refugiados e de não lhes ter permitido aceder a território italiano 
acompanhando-a até à costa líbia onde esta veio a desembarcar todas aa pessoas que tentavam aceder 
a território italiano. 

7 No mesmo sentido, Gomes Canotilho e Vital Moreira, Constituição da República Portuguesa 
Anotada, vol. I, 4ª edição, Coimbra, Coimbra Editora, 2007, p. 531-532. 

8 Ver artigo 1.º (1) do Protocolo número 7 à CEDH. 
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disposição do mesmo protocolo, o estrangeiro pode ser expulso, antes de ter exercido estes 

direitos, se tal expulsão for exigida por razões de ordem pública ou de segurança nacional9. 

A jurisprudência do Tribunal Europeu dos Direitos do Homem tem também 

desenvolvido importantes limitações ao poder de expulsão dos Estados a partir das normas 

que consagram a proibição de sujeição a penas ou tratamentos cruéis degradantes ou 

desumanos (artigo 3.º, da Convenção Europeia dos Direito dos Homem10) e o direito ao 

respeito pela vida familiar (artigo 8.º, da mesma Convenção11). Os juízes têm entendido, em 

diversos casos submetidos à sua apreciação, que a aplicação de medidas de expulsão pode 

constituir violação destes direitos. 

A jurisprudência do Tribunal de Estrasburgo teve uma influência importante na 

evolução legislativa portuguesa, ao considerar que a expulsão de imigrantes de segunda 

geração ou profundamente integrados e com fortes ligações familiares no Estado parte da 

Convenção pode constituir uma ingerência ilegítima face ao artigo 8.º, da Convenção Europeia, 

no direito ao respeito da vida privada e familiar. 

4.1.  Devolução para o país de origem (refoulement) 

 A proteção face à devolução para o país de origem (refoulement) relaciona-se 

diretamente com a proteção face à expulsão de que vimos falando. A proibição de refoulement 

9 Artigo 1.º (2) do Protocolo número 7 à CEDH. 
10 Nos termos que referimos supra, no ponto 2.1., onde identificamos a jurisprudência, a nosso ver, 

mais marcante nesta sede no domínio específico do asilo. 
11 Ver o estudo de Paulo Manuel Abreu da Silva Costa, "A Protecção dos Estrangeiros pela Convenção 

Europeia dos Direitos do Homem perante Processos de Asilo, Expulsão e Extradição - a Jurisprudência do 
Tribunal Europeu dos Direitos do Homem", em Separata da Revista da Ordem dos Advogados, 2000 e de 
Abel Campos, "A Convenção Europeia dos Direitos do Homem e o direito dos estrangeiros ou do último 
recurso", em O Asilo em Portugal, volume II, Lisboa, Conselho Português para os Refugiados, 1994. Ver 
ainda Kay Hailbronner, Immigration and Asylum Law and policy of the European Union, Hague, Kluwer 
Law International, 2000, p. 496-499. O Tribunal pronunciou-se , a este propósito, no caso Moustaquim, 
em que a um marroquino, imigrante na Bélgica desde os dois anos de idade, na sequência de numerosos 
crimes de pequena importância, foi condenado à expulsão daquele país. O Tribunal entendeu que, 
atentas as particularidades do caso, não se justificava a expulsão do jovem para Marrocos por todos os 
seus familiares viverem e estarem integrados na Bélgica - ver decisão do caso Moustaquim contra 
Bélgica, de 18 de fevereiro de 1991, em www.echr.coe.int. Não havendo nenhuma proteção absoluta 
face à expulsão quando esta possa pôr em causa a manutenção de uma vida familiar normal, neste e 
noutros casos, tem entendido aquele Tribunal haver um condicionamento do poder de expulsão dos 
Estados relativamente a estrangeiros residentes com as suas despectivas famílias no Estado-parte. A 
jurisprudência do TC já se debateu com questões semelhantes em que estava em causa a opção pelo 
exercício do poder de expulsão ou a garantia da vida familiar e optou pelo respeito pela vida familiar. 
Ver Acórdão 181/97, de 5 de Março, relatado pelo Conselheiro Nunes de Almeida, publicado no DR, II 
Série, de 22 de Abril de 1997 e 470/99, relatado pelo Conselheiro Tavares da Costa, e Acórdão 
232/2004, relatado pelo Conselheiro Benjamim Rodrigues, , em www.tribunalconstitucional.pt. Ver 
também comentário em Anabela Leão, "Expulsão de estrangeiros com filhos menores a cargo", em 
Jurisprudência Constitucional, n.º 3, p. 25. 
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consiste na proibição de expulsar estrangeiros especificamente para o país relativamente ao 

qual estes manifestam, por alguma razão, receio de voltar12. 

É uma proteção ainda mais limitada no seu escopo do que a proteção face à expulsão, 

nos termos em que desenvolvemos no ponto anterior, na medida em que esta proíbe o 

afastamento do território nacional, enquanto a proteção face à devolução o permite, mas 

apenas para outros Estados que não o autor da violação de direitos humanos essenciais da 

pessoa em causa.  

A não devolução (non-refoulement) cria apenas nos Estados uma obrigação de carácter 

negativo, um dever de não devolver a pessoa exatamente para o país onde este alega sofrer 

tratamento violador da sua dignidade humana. 

A proteção face à devolução tem sido desenvolvida, fundamentalmente, ao nível do 

direito internacional, em diversos tratados internacionais. Há quem entenda mesmo que o 

non-refoulement deve ser visto como um direito humano13.  

O princípio do non-refoulement pode ser entendido em sentido restrito e em sentido 

amplo14. 

12 Na Diretiva 2004/38/CE, do Conselho, de 29 de abril de 2004, que estabelece normas mínimas 
relativas às condições a preencher por nacionais de países terceiros ou apátridas para poderem 
beneficiar do estatuto de refugiado ou de pessoa que, por outros motivos, necessite de proteção 
internacional, bem como relativas ao respetivo estatuto, e relativas ao conteúdo da proteção concedida, 
“refoulement” aparece traduzido por repulsão (considerandos 2 e 36 e artigo 2.1º). A lei portuguesa 
atualmente em vigor usa a mesma expressão Esta parece-nos uma forma muito imperfeita de traduzir 
“refoulement”. 

13 Defendendo ter força de direito consuetudinário internacional, Goodwin-Gill, "Nonrefoulement 
and the new asylum seekers", em David A. Martin (ed.), The New Asylum Seekers: Refugee Law in the 
1980s - The Ninth Sokol Colloquium on International Law; Dordrecht, Martinus Nijhoff Publishers, 1988, 
p. 104 e Gilbert Gornig, "Das 'non-refoulement'-Prinzip, ein Menschenrecht 'in statu nascendi' - Auch ein 
Beitrag zu Art. 3 Folterkonvention -" em EuGRZ, 1986, p. 521- 529. Considerando tratar-se de uma caso 
de "wishful legal thinking", Kay Hailbronner, "Nonrefoulement and 'humanitarian' refugees: customary 
international law or wishful legal thinking?", em David A. Martin (ed.), The New Asylum Seekers: Refugee 
Law in the 1980s - The Ninth Sokol Colloquium on International Law; Dordrecht, Martinus Nijhoff 
Publishers, 1988, p. 123-144. Os últimos anos têm aumentado as incertezas quanto ao valor e ao 
alcance deste princípio, já que os Estados se manifestam cada vez menos dispostos ao cumprimento 
desta regra, quando sentem existir razões de segurança pública que obriguem à expulsão para o país de 
origem. Estas situações ocorrem, sobretudo, quando há suspeitas de que os estrangeiros em causa, 
apesar de correrem sérios riscos em caso de devolução, estão ligados a organizações terroristas. Sobre 
estas mudanças, ver comentário a uma decisão do Tribunal Supremo canadiano, Stephane Bourgon, 
"The Impact of Terrorism on the Principle of 'Non-Refoulement' of Refugees: The Suresh Case before the 
Supreme Court of Canada", em Journal of International Criminal Justice, 2003, p. 169-185 
(www3.oup.co.uk/jijjus), Rene Bruin e Kees Wouter, “Terrorism and the Non-derogability of Non-
refoulement”, em IJRL, 2003, p. 24 -26. 

14 Neste sentido, Frowein e Kühner, "Drohende Folterung als Asylgrund und Grenze für Auslieferung 
und Ausweisung", em Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, Stuttgart, 
Kohlhammer, 1983, p. 551-558. Sobre este princípio, ver também o trabalho de Ana Luísa Riquito, “The 
Public/Private Dichotomy in International Refugee Law”, em Boletim da Faculdade de Direito, 2001, p. 
403 e seguintes. 
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Em sentido estrito, o “non-refoulement” é um instituto de direito internacional dos 

refugiados e está consagrado no artigo 33.º, número 1, da Convenção de Genebra sobre o 

Estatuto do Refugiado de 1951. 

Em sentido amplo, o princípio aplica-se às situações em que a extradição ou a expulsão 

para o país de origem possa significar uma violação insuportável da dignidade da pessoa 

humana e decorre de normas contidas em diversas convenções internacionais proibindo a 

tortura e outros tratamentos cruéis, desumanos e degradantes. Referimo-nos, concretamente, 

à Convenção para a Eliminação da Tortura (artigo 3.º) e ao Pacto Internacional de Direitos Civis 

e Políticos (artigo 7.º). 

Também a Carta dos Direitos Fundamentais da União Europeia contém uma norma de 

conteúdo semelhante, consagrando uma obrigação absoluta de não expulsão para um Estado 

onde haja risco sério de aplicação da pena de morte, tortura ou outras penas ou tratamentos 

cruéis, desumanos ou degradantes (artigo 19.º, número 2). 

O Tribunal Europeu dos Direitos do Homem tem aplicado o artigo 3.º, da Convenção, a 

casos de afastamento de estrangeiros do território de um Estado-parte na Convenção Europeia 

dos Direitos do Homem para países onde estes correm o risco de sofrer tortura ou 

tratamentos cruéis, degradantes ou desumanos15.  

Os juízes de Estrasburgo têm entendido que a aplicação de medidas de expulsão para o 

país de origem, nestas situações, viola a proibição de sujeição da pessoa humana a penas ou 

tratamentos cruéis, desumanos ou degradantes, que é uma proibição de carácter absoluto16. 

Para que aquele risco possa ser estabelecido, não basta provar a existência de uma situação de 

anarquia ou de violência generalizada, de conflito armado ou de desrespeito pelos direitos 

humanos, impõe-se que esse risco se afigure particularmente intenso para a pessoa que pode 

ser obrigada a regressar ao país de origem17. 

15 A primeira vez que o fez foi num caso de extradição. Caso Soering contra Reino Unido, de 7 de 
julho de 1989, envolvendo requerentes de asilo, seguiram-se os casos Cruz Varas contra Suécia, de 20 
de março de 1991, e de Vilvarajah contra o Reino Unido, de 30 de novembro de 1991, ver em 
www.echr.coe.int. 

16 Sobre o impacto desta jurisprudência nos sistemas nacionais de asilo, ver Elspeth Guild, 
“Jurisprudence of the European Court of Human Rights: lessons for the EU Asylum Policy”, em The 
Emergence of a European Asylum Policy / L’Emergence d’une Politique Européenne d’Asile, Bruxelles, 
Bruylant, 2004, p. 329. 

17 Assim o entendeu o Tribunal Europeu dos Direitos do Homem no caso Chahal contra Reino Unido, 
de 15 de novembro de 1996, em que o queixoso, de nacionalidade indiana, era considerado, pelas 
autoridades britânicas, um terrorista, mas o Tribunal entendeu que, mesmo nestas circunstâncias, os 
Estados-parte estavam obrigados a não expulsar estrangeiros se estes pudessem ser sujeitos a 
tratamentos contrários ao artigo 3.º, da Convenção, e também nos casos Vilvarajah e outros contra 
Reino Unido, de 30 de outubro de 1991 e H.L.R. contra França, de 29 de abril de 1997, tendo nestes dois 
últimos recusado a aplicação do artigo 3.º, da Convenção, por não terem os queixosos provado 
correrem um risco acrescido de sofrerem tratamentos cruéis, degradantes ou desumanos, por 
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5. Regime jurídico atual 

A expulsão administrativa está regulada, em termos gerais, no capítulo VIII da Lei n.º 

23/2007, de 4 de julho (a que nos referiremos como Lei de Estrangeiros), com as alterações 

que lhe foram posteriormente feitas18. Foram particularmente relevantes, nesta matéria, as 

alterações introduzidas pelo Lei n.º 29/2012, de 9 de agosto, que transpôs para a ordem 

jurídica interna a Diretiva n.º 2008/115/CE, do Parlamento Europeu e do Conselho, de 16 de 

dezembro, relativa a normas e procedimentos comuns nos Estados-membros para o regresso 

de nacionais de países terceiros em situação irregular (a chamada Diretiva Retorno). 

A decisão de expulsão, de afastamento coercivo, é sempre acompanhada da 

determinação de um prazo de interdição de entrada em território nacional – que, nos termos 

da lei atual, não pode ser superior a 5 anos, salvo em caso de ameaça grave para a ordem 

pública, a segurança pública ou a segurança nacional – que têm de ser devidamente 

fundamentadas (artigo 144.º) 

Nos termos da lei (artigo 135.º), há três tipos de estrangeiros que, mesmo que se 

encontrem em situação irregular, não podem ser expulsos, salvo em caso de ameaça à 

segurança nacional e à ordem pública: os imigrantes de segunda geração, que “tenham 

nascido em território português e aqui residam habitualmente”; os que tenham a seu cargo 

filhos menores de nacionalidade portuguesa ou estrangeira, a residir em Portugal, sobre os 

quais exerçam efetivamente as responsabilidades parentais e a quem assegurem o sustento e 

a educação; e, finalmente, os que se encontrem em Portugal desde idade inferior a 10 anos e 

aqui residam habitualmente. 

Estes estrangeiros gozam de uma proteção forte face à expulsão.  

A lei regula o procedimento de expulsão, que é de iniciativa oficiosa, sendo de 

salientar a nota de celeridade que se pretende que marque este procedimento19, sem prejuízo 

das garantias de audição e defesa da pessoa, expressamente previstas no artigo 148.º, da Lei. 

O Tribunal de Justiça da União Europeia tem sido chamado também a esclarecer em 

que circunstâncias e com que extensão se deve entender este direito a ser ouvido, tendo 

esclarecido, numa decisão de 11 de dezembro de 2014, no caso Boudjlida, Processo C-249/13, 

comparação com a generalidade da população. Ver Hailbronner, Immigration and Asylum Law and 
policy of the European Union, Hague, Kluwer Law International, 2000, p. 492-494. Cremos que, no 
entanto, no caso D. contra o Reino Unido, de 2 de maio de 1997, em que D. alegava que, sendo 
seropositivo, caso fosse expulso, a sua morte ia ser acelerada e ocorreria provavelmente em condições 
desumanas e degradantes, o TEDH não foi totalmente coerente com este raciocínio e entendeu que a 
expulsão não podia ter lugar. 

18 E que foram introduzidas pelas Leis ns.º 29/2012, de 9 de agosto, 56/2015, de 23 de junho, e 
63/2015, de 30 de junho. 

19 Ver, neste sentido, Carla Amado Gomes e Anabela Leão, A Condição de Imigrante – Uma Análise 
de Direito Constitucional e de Direito Administrativo, Coimbra, Almedina, 2010, p. 77. 
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que o direito de exprimir, antes da adoção de uma decisão de expulsão, o seu ponto de vista 

quanto à legalidade da sua residência e que não obriga a autoridade nacional competente a 

prevenir o referido nacional, antes da audição organizada com vista à referida adoção, de que 

tenciona adotar uma decisão de regresso a seu respeito, nem a comunicar-lhe os elementos 

com base nos quais tenciona justificar a mesma20. 

Há determinadas circunstâncias que impedem que se dê início, naquele momento, ao 

procedimento de expulsão: a apresentação de um pedido de asilo a qualquer autoridade 

policial e o facto de ser detentor de um título de residência válido ou de outro título, que lhe 

confira direito de permanência em outro Estado-membro e cumpra a sua obrigação de se 

dirigir imediatamente para esse Estado-membro (artigo 146.º, número 5).  

A Lei refere no artigo 146.º, número 5, alínea a) que a apresentação de um pedido de 

asilo só impede a expulsão se o pedido for apresentado 48 horas após a entrada irregular. 

Nada na Lei do Asilo (Lei n.º 27/2008, com as alterações que lhe foram introduzidas pela Lei 

n.º 19/2014) dispõe no mesmo sentido e não pode impor-se um prazo (ainda por cima, um 

prazo curto e irrazoável) para a apresentação do pedido de proteção internacional. Esta norma 

é, em nosso entender, face ao artigo 33.º, número 8, da Constituição, inconstitucional. 

Os estrangeiros nestas circunstâncias gozam de uma proteção fraca face à expulsão – 

já que a lei apenas impede que o procedimento avance naquele momento. Porém, uma vez 

recusado o pedido de asilo ou não cumprida a obrigação de deslocação para o outro Estado-

membro, podem ser expulsos. 

A proibição do refoulement supra referida também encontra eco no artigo 143.º, da 

Lei de Estrangeiros. Os estrangeiros nestas circunstâncias gozam de uma proteção relativa face 

à expulsão – já que esta não está excluída, mas está condicionado o respetivo país de destino. 

A entidade competente para decidir o “afastamento coercivo” é o Diretor Nacional do 

Serviço de Estrangeiros e Fronteiras, nos termos do artigo 149.º.  

A decisão tem de ser obrigatoriamente comunicada não só à pessoa visada, como 

também ao Alto Comissariado para as Migrações e ao Conselho Consultivo e tem de conter a 

fundamentação da decisão, o conjunto de obrigações que impendem sobre o estrangeiro e o 

prazo dentro do qual este fica interdito de entrar em território nacional. 

Esta decisão pode, naturalmente, ser impugnada nos Tribunais Administrativos. A lei 

não prevê, no entanto, um efeito suspensivo automático associado a esta impugnação – o que 

significa que, no quadro legal atual, a decisão de expulsão pode ser executada antes de haver 

apreciação judicial da decisão administrativa. 

20 Ver também sobre a matéria a decisão no caso Mukarubega, de 5 de novembro de 2014, no 
processo C- 166/13. 
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 A impugnação pode ser acompanhada (ou precedida) de um pedido de adoção de uma 

medida cautelar de suspensão da eficácia do ato de expulsão, nos termos da lei processual 

administrativa21.  

  Em 18 de dezembro de 2014, o Tribunal de Justiça da União Europeia, no caso Abdida, 

processo C-562/13, considerou que os artigos 5.° e 13.°, da Diretiva Retorno, lidos à luz dos 

artigos 19.°, n.º  2, e 47.°, da Carta dos Direitos Fundamentais da União Europeia, e o artigo 

14.°, n.° 1, alínea b), desta Diretiva, devem ser interpretados no sentido de que se opõem a 

uma legislação nacional que não confere efeito suspensivo a um recurso interposto da decisão 

que ordena a um nacional de país terceiro, que padece de uma doença grave, que abandone o 

território de um Estado-membro, quando a execução dessa decisão for suscetível de expor 

esse nacional de país terceiro a um risco sério de deterioração grave e irreversível do seu 

estado de saúde. 

 Será este o primeiro passo para que, por força da Carta dos Direitos Fundamentais da 

União Europeia, venha a ser reconhecido um efeito suspensivo automático à impugnação de 

decisões administrativas de expulsão, à semelhança da evolução legislativa verificada em 

matéria de asilo? 

 

21 Ver sobre esta, Carla Amado Gomes e Anabela Leão, A Condição de Imigrante – Uma Análise de 
Direito Constitucional e de Direito Administrativo, Coimbra, Almedina, 2010, p. 79 a 81. Se nenhum 
interesse público relevante for invocado para a execução imediata da decisão de expulsão, atendendo a 
que, para o estrangeiro, a execução imediata da decisão de expulsão constitui um “facto consumado”, 
haverá boas probabilidades de a suspensão ser decretada. Ver, neste sentido, a argumentação do 
Acórdão do Tribunal Central Administrativo Sul, de 1 de junho de 2011, no Processo 07608/11. A 
circunstância de o novo Código de Processo dos Tribunais Administrativo, na sequência das 
modificações introduzidas em 2015, ter alterado o artigo 120.º, elevando as exigências no que diz 
respeito ao “fumus boni iuris” para as providências de carácter conservatório pode, no entanto, 
dificultar a obtenção de sentença cautelar favorável. 
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Direito ao reagrupamento familiar, permissão e ingerência do Estado (no regime 

de entrada, permanência, saída e afastamento de estrangeiros no território nacional  

da Lei n.º 23/2007, de 4 de Julho) e na jurisprudência1 

 

 

 

 

Ana Cristina Lameira2 

 

“Em nenhuma ordem jurídica basta apenas haver direitos; estes 

devem também ser exequíveis. A exequibilidade não é, no entanto, 

uma característica peculiar do direito. Uma ordem jurídica que 

renuncie, em princípio à exequibilidade, renuncia a si própria, põe a sua 

observância ao dispor do interessado. Daí que é característica de toda 

a ordem jurídica que os direitos do indivíduo sejam em princípio, 

também exequíveis. A questão é apenas como pode ou tem de ser”  

Othmar Jauernig, Direito Processual Civil, Almedina, Edição Fev. 2002, p. 35 

 

 

 I – Evolução e Enquadramento do Reagrupamento Familiar. 1.1. Introdução. 1.2. Contexto 

Jurídico Internacional/Comunitário. 2. A natureza do instituto do reagrupamento familiar. 3. 

Quem é o titular do direito ao reagrupamento familiar? 3.1. Quem pode beneficiar do 

reagrupamento familiar. 3.1.1. Membro de família. 4. Condições para o exercício do direito. 

4.1. Alojamento. 4.2. Meios de subsistência. 5. Casos não abrangidos pelo reagrupamento 

familiar. 6. Após o deferimento. 7. Caducidade do direito ao reagrupamento.  

II – Outros casos de apelo às relações familiares do cidadão estrangeiro.  

III – Ingerências na vida familiar. 1. Relações fraudulentas. 2. Expulsão ou afastamento 

coercivo.  

IV – Conclusões. 

 

  

1 Versão, por opção da autora, pré-Acordo Ortográfico. 
2 Juíza de Direito no TAF de Sintra  

Texto elaborado pela autora em fevereiro de 2016 expressamente para este e-book. 
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I – Evolução e Enquadramento do Reagrupamento Familiar 

 

1.1.  Introdução  

O presente trabalho tem como objectivo ser uma base de estudo para aqueles que 

recorrem à Lei n.º 23/20073, de 4 de Julho, que regula o regime de entrada, permanência, 

saída e afastamento de estrangeiros no território nacional, na vertente relativa aos problemas 

dos imigrantes e dos refugiados. Mais concretamente, procura-se aqui averiguar quais são as 

pessoas que integram o conceito de “família” para efeitos do pedido de reagrupamento 

familiar e de que forma a unidade familiar pode ser posta em causa. 

Debatemo-nos, desde logo, com uma escassa intervenção dos tribunais4 nestas matérias 

de problemas ligados aos imigrantes. Sendo ainda muito mais diminuta a jurisprudência 

nacional em torno dos litígios emergentes do direito ao reagrupamento familiar, sobretudo no 

tocante aos sujeitos que se devem considerar como familiares ou qual o conceito de “família”.  

Daí que a metodologia seguida tenha sido a de tentar sistematizar o regime legal do direito 

ao reagrupamento familiar e destacar os pontos que têm sido ou possam vir a ser objecto de 

apreciação pela jurisprudência nacional e comunitária.  

 

1.2. Contexto Jurídico Internacional / Comunitário 

   No Direito Internacional o direito à protecção da família está previsto de forma expressa 

desde a Declaração Universal dos Direitos do Homem (1948) nos seus artigos 12º e 16º, n.º 35, 

tendo vindo posteriormente a ser reconhecido noutros instrumentos internacionais6 e 

comunitários7. 

3 Alterada pelas Leis nºs 29/2012, de 09.08, e 56/2015, de 23.06. 
4 Como foi destacado por Andreia Sofia Pinto Oliveira, in “Legitimidade processual na intimação para 

protecção do direito ao reagrupamento familiar”, Cadernos de Justiça Administrativa (CJA) nº 86, pp. 27 
a 38 [31]. 

5 Idêntica garantia está consagrada no art.º 67º, nº 1, da Constituição da República Portuguesa (CRP). 
6 V.g. na Convenção para a Protecção dos Direitos Humanos e das Liberdades Fundamentais (1950), 

art.º 8º; Convenção sobre os Direitos da Criança (1989) (art.º 9º, nº 1), Pacto Internacional dos Direitos 
do Civis e Políticos (arts.º 17º e 23º).  

7 Carta dos Direitos Fundamentais da União Europeia (art.º 7º), e ainda em particular a Directiva nº 
2003/86/CE, do Conselho, de 22.09.2003, JO L 251, de 03.10.2003, relativa ao direito ao reagrupamento 
familiar, e a Directiva nº 2004/38/CE do Parlamento Europeu e do Conselho de 29.04.2004, JO L 158, de 
30.04.2004, relativa ao direito de livre circulação e residência dos cidadãos da União Europeia e dos 
membros das suas famílias no território dos Estados Membros. 
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No tema que ora nos ocupa a evolução tem sido em grande parte dada pela 

jurisprudência do Tribunal Europeu dos Direitos do Homem (TEDH)8 face às novas realidades 

sócio globais de movimentos migratórios9. 

Até à assinatura do Acordo Schengen, em 14 de Junho de 1985, destinado à supressão 

progressiva dos controlos das fronteiras comuns na União Europeia (UE), cabia a cada Estado-

membro a regulação da entrada e saída de nacionais de países terceiros à UE.  

Após aquela data foi sentida a necessidade de reforço de políticas e medidas comuns 

quanto à matéria de admissão e vistos de estrangeiros. De entre essas medidas, nos anos mais 

recentes, a UE e os governos dos Estados-membros têm dado maior atenção à 

regulamentação e à procura de convergência das políticas de reunificação familiar (Directiva 

n.º 2003/86/CE). Caminho esse justificado no Considerando 4º da Directiva n.º 2003/86/CE, 

porquanto “O reagrupamento familiar é um meio necessário para permitir a vida em família. 

Contribui para a criação de uma estabilidade sociocultural favorável à integração dos nacionais 

de países terceiros nos Estados-Membros, o que permite, por outro lado, promover a coesão 

económica e social, que é um dos objectivos fundamentais da Comunidade consagrado no 

Tratado ”.  

Com o objectivo de poderem ser ultrapassadas as dificuldades inerentes ao processo de 

reagrupamento familiar (que tipo de relações familiares justificam a sua inclusão naquele 

processo, nomeadamente no que diz respeito ao graus de parentesco e aos níveis de 

dependência)10. 

  

8 Sobre os contributos da Jurisprudência do TEDH para a afirmação de um Direito Fundamental ao 
Reagrupamento Familiar, nomeadamente sobre a aplicação do art.º 8º, da CEDH, ao reagrupamento 
familiar, vide Ana Rita Gil, in ”Um Caso de Europeização do Direito Constitucional Português – A 
Afirmação de um Direito Fundamental ao Reagrupamento Familiar”, in Revista de Direito Público, 1, nº 
2, (2009) pp. 9-61 [14-23]. 

9 André Gonçalo Dias Pereira, “A protecção Jurídica da Família Migrante”, in “Direitos Humanos, 
estrangeiros, comunidades migrantes e minorias”, Celta Editora, Oeiras, 2000, pp. 81-100, quanto às 
necessidades específicas das famílias migrantes, a necessidade de tutela do direito fundamental ao 
reagrupamento familiar, expressão do princípio da unidade familiar identifica como causas da moderna 
imigração com base na “Collier´s Encyclopedia”, vol. 12, os aventureiros em busca de fortuna e de 
liberdade para o seu talento; Refugiados religiosos e políticos e à procura de um melhor nível de vida 
[83-84]. 

10 De acordo com o Relatório da Comissão Europeia, em Outubro de 2008, sobre a aplicação da 
Directiva nº 2003/86, o reagrupamento familiar, nos últimos 20 anos tinha constituído um dos principais 
motivos de imigração legal para a EU. No mesmo Relatório eram apontadas algumas deficiências e 
incorrectas transposições da mesma Directiva por parte de alguns Estados Membros, designadamente 
ao nível da facilitação de obtenção de vistos, concessão de autorizações de residências autónomas, 
direito de recorrer das decisões.  

121  
 

                                                                 



 
 

 Doutrina 

2. A natureza do instituto reagrupamento familiar  

O direito ao reagrupamento familiar emerge do estatuto jurídico internacional e 

constitucional do estrangeiro ou cidadão migrante e das obrigações que daí decorrem para os 

Estados e para os poderes públicos que impõe a estes que não tratem os estrangeiros de 

forma arbitrária e injustificada (obrigação de facto negativo), assim como a obrigação para que 

adopte as medidas necessárias de protecção dos mesmos de modo a não causar danos 

(obrigação de facto positivo)11.  

O princípio da equiparação consagrado no artigo 15º, da CRP, aos estrangeiros deve ser 

entendido à luz de uma concepção universal dos direitos fundamentais consagrados na 

Constituição da República Portuguesa (CRP), válidos para todos independentemente da 

nacionalidade ou apátridas.12 

Por via da equiparação e igualdade de direitos entre os cidadãos nacionais e os 

estrangeiros e apátridas que se encontrem a residir em Portugal, salvo nas restrições 

constitucionalmente permitidas, em conformidade com o art. 15º, n.º 1, da Constituição da 

República Portuguesa, resulta já a constituição um estatuto jurídico-fundamental do 

estrangeiro e da cidadania migrante13.   

Havendo, pois, que assegurar aos cidadãos estrangeiros, de igual forma, a convivência e 

unidade familiar, consagrados no artigo 36º, da CRP, compreendendo os direitos à família, ao 

casamento e à filiação.  

O direito ao reagrupamento familiar tem vindo, pois, a assumir a natureza de direito 

fundamental14. 

11 Sobre os estrangeiros na jurisprudência constitucional portuguesa, consultar Ana Luísa Pinto e 
Mariana Canotilho, “O Tratamento dos Estrangeiros e das Minorias na Jurisprudência Constitucional 
Portuguesa”, Estudos em Homenagem ao Conselheiro José Manuel Cardoso da Costa, Vol. II, Coimbra, 
2005. 

12 No Acórdão do TC nº 365/00, Proc. 91/00, refere-se que o estatuto dos estrangeiros 
constitucionalmente reconhecido assenta na dignidade do homem, como sujeito moral e sujeito de 
direitos, como cidadão do mundo”. 

13 A que alude Anabela Costa Leão, “Expulsão de estrageiros com filhos menores a cargo, Anotação 
ao Acórdão do Tribunal Constitucional nº 232/04”, Jurisprudência Constitucional nº 3, Jul/Set. 2004, pp. 
25 a 35 [p. 28]. 

14 Ver Ana Rita Gil, in obra citada ”Um Caso ….”, pela forma desenvolvida e aprofundada sobre 
direito comparado e jurisprudência comunitária, onde destaca que “O reagrupamento familiar deverá 
ser considerado um direito fundamental, corolário do direito à unidade familiar protegido pela CRP. De 
acordo com uma das classificações adoptadas por Jorge Miranda, será uma garantia, uma vez que não 
representa em si o bem carecido de protecção – a unidade familiar – destinando-se sim a assegurar a 
fruição desse bem. É pois como garantia fundamental, como instrumento necessário para permitir ao 
estrangeiro o direito á convivência familiar, que o reagrupamento deverá ser encarado. Entendemos 
ainda que o mesmo deverá beneficiar do regime dos direitos, liberdades e garantias por encontrar o 
direito que visa desenvolver no art. 36º da CRP” [p. 50]. 
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Tem sido essa a natureza reconhecida pelos Tribunais superiores, designadamente nos 

Acórdãos do Supremo Tribunal Administrativo (STA), de 02.096.2011, rec. 442/11 e de 

20.10.2011, rec. 783/11, e ainda no Acórdão de 24.02.2011, rec. 113/1115. Sendo que, em 

todos eles, foi entendido que a emissão de visto para os familiares, após ter sido deferido o 

pedido de reagrupamento com a respectiva entrada imediata em território nacional do 

familiar (ambos os casos esposa e filhos), tem relevância social por respeitar a direitos das 

pessoas dignos de protecção reforçada, no quadro legal em que convergem princípios gerais, 

de direito internacional convencional geral do direito da União Europeia e de normas internas 

de diferentes hierarquias. Daí o terem sido admitidos pelos citados Acórdãos os respectivos 

recursos de revista nos termos do artigo 150º16, n.º 1, do Código de Processo nos Tribunais 

Administrativos (CPTA). 

Justificada a protecção desse direito pelo meio processual principal e mais urgente do 

Código de Processo nos Tribunais Administrativos, no artigo 109º, por ter considerado “(…) que 

estava em causa o direito ao reagrupamento familiar, direito de natureza análoga aos direitos, 

liberdades e garantias, consagrado no Título II da Constituição e corolário do princípio da 

dignidade da pessoa humana, em que se funda o Estado de Direito Democrático, enquanto 

princípio fundamental do Estado português [cfr. artigo 2º da CRP]. 

A par relevam ainda outros direitos pessoais com relevo constitucional, como sejam os 

direitos a constituir família, ao casamento e à filiação, à família e à paternidade, direitos que 

são extensíveis aos estrangeiros residentes em Portugal, decorrentes da aplicação do aludido 

princípio da equiparação dos cidadãos estrangeiros e apátridas aos cidadãos portugueses [cfr. 

artigos 12º, 13º, 15º a 18º, 26º, 67º e 68° da CRP, 8º da Convenção Europeia para Protecção 

dos Direitos do Homem e das Liberdades Fundamentais, e 7º, 15º e 33º da Carta dos Direitos 

Fundamentais da União Europeia].”17 

15 No Acórdão do STA, de 22.09.2011 rec. 730 /11, a questão da legitimidade activa em termos de 
reagrupamento foi marginal, uma vez estava em causa os actos processuais praticados por advogado 
condenado por litigância de má-fé (omissão de alusão a uma outra acção). 

16 “Das decisões proferidas em segunda instância pelo Tribunal Central Administrativo pode haver, 
excepcionalmente, revista para o Supremo Tribunal Administrativo quando esteja em causa a apreciação 
de uma questão que pela sua relevância jurídica ou social, (…)”.  

17 Vide Acórdão do TCA Sul, de 22.03.2012, rec. 07694/11 , a propósito da emissão de visto de 
residência para o familiar do requerente, daí a justificação do meio processual urgente de Intimação 
judicial para protecção de Direitos, Liberdades e Garantias, nos termos do art. 109º e seguintes do CPTA. 
Em sentido contrário e minoritário quanto ao meio processual vide o Ac. do TCA Sul, de 06.02.2014, rec. 
10704/13, que entendeu que não estavam verificados os pressupostos para o recurso à referida 
Intimação, porque sempre poderia pedir a condenação na emissão de visto em sede de acção 
administrativa especial e pedir uma providência cautelar (art.º 131º do CPTA), ou não imediata (artsº 
112º a 120º, do CPTA).  
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Cabendo ao Estado a protecção da família, como elemento fundamental e estruturante 

da sociedade, proporcionando-lhe as condições necessárias à realização pessoal dos seus 

membros, como decorre do artigo 67º, da CRP.  

 

3. Quem é o titular do direito ao reagrupamento familiar? 

Nos termos da Lei n.º 23/2007, de 4 de Julho, o titular do direito ao reagrupamento é o 

cidadão estrangeiro ou apátrida com título de residência válido (que não seja cidadão da União 

Europeia) (cf. artigos 4º, n.º 1 e 98º, n.º 1).  

Não se aplicando a nacionais de um Estado membro da União Europeia, de um Estado 

parte no Espaço Económico Europeu ou de um Estado terceiro com o qual a Comunidade 

Europeia tenha concluído um acordo de livre circulação de pessoas18; a nacionais de Estados 

terceiros que residam em território nacional na qualidade de refugiados, beneficiários de 

protecção subsidiária ao abrigo das disposições reguladoras do asilo ou beneficiários de 

protecção temporária; ou a nacionais de Estados terceiros membros da família de cidadão 

português ou de cidadão estrangeiro abrangido pelas situações anteriores (artigo 4º, n.º 2). 

O cidadão estrangeiro dispõe de residência legal para efeitos da Lei n.º 23/2007, quando 

habilitado com título de residência em Portugal, de validade igual ou superior a um ano19, 

representando de certa forma uma limitação de direitos dos imigrantes que não têm 

autorização de residência (conceito restritivo de residente). 

Por seu turno o “ Título de residência» é o documento emitido, de acordo com as regras 

e segundo o modelo uniforme em vigor na União Europeia, para o nacional de Estado terceiro 

com autorização de residência (cf. artigo 3º, n.º 1, al. x.)). O requerente do reagrupamento já 

não carece de um prazo mínimo de residência legal em Portugal20 21, para além do 

estabelecido para obter o título válido de autorização de residência. 

18 A matéria de reagrupamento familiar de cidadãos da União Europeia e membros da sua família, 
encontra-se regulada na Lei n.º 37/2006, de 09.08, sobre o exercício do direito de livre circulação e 
residência daqueles cidadãos e membros da sua família, transpôs para a ordem interna a Directiva n.º 
2004/38/CE. Por isso, se encontram excluídos do âmbito pessoal de aplicação da Lei n.º 23/2007, 
conforme artigo 4º, n.º 2, alínea a), parte inicial. 

19 Cf. art.º 3º, n.º 1, alínea v).  
20 Embora admitido pela Directiva n.º 2003/86/CE que o EM (Estado Membro) possa estabelecer um 

prazo de residência legal no respectivo território, até dois anos (art.º 8º), em Portugal o mesmo já não 
se verifica, desde a Lei n.º 22/2002, que concedeu autorização legislativa ao Governo para alterar o 
regime do Decreto-Lei n.º 244/98, na alínea “h) Rever o regime do reagrupamento familiar, no sentido 
de estabelecer um período mínimo de um ano de residência para a sua concessão e definir 
adequadamente os respectivos beneficiários”; concretizado no Decreto-Lei nº 34/2003, de 25.02, (nova 
versão do DL 244/98, de 08.08, republicando-o), definindo no art.º 3º que “Considera-se residente o 
estrangeiro com título válido de autorização de residência em Portugal”. 

21 O Acórdão do TC nº 141/2015 (Proc. 136/14), de 25.02.2015, admitiu em todo o caso a 
diferenciação de cidadãos de outros países relativamente a cidadãos nacionais, com fundamento no 
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Aquando do pedido de autorização de residência o cidadão estrangeiro pode formular 

em simultâneo o pedido de reagrupamento familiar (artigo 81º, n.º 4, da Lei n.º 23 /2007).  

 

3.1. Quem pode beneficiar do reagrupamento familiar 

Das pesquisas por nós efectuadas não foi possível identificar um “conceito” ou definição 

jurídica de família, ao nível da jurisprudência, nomeadamente do Tribunal Constitucional 

(TC)22, sendo antes abordada enquanto instituto jurídico adaptado em função do contexto e da 

área específica em que é chamado à colação. 

De igual modo o TC jamais foi solicitado a analisar na perspectiva do reagrupamento 

familiar a questão da vida familiar protegida pelo artigo 36º, da CRP, em conjugação com o 

artigo 15º, da CRP, por via do princípio da equiparação de estrangeiro, pelo não podemos 

saber qual a posição daquele Tribunal relativamente ao reagrupamento familiar (condições ou 

limites). Também a jurisprudência nacional dos Tribunais superiores (da que foi possível 

consultar) não se tem pronunciado sobre quem o requerente do pedido de reagrupamento 

familiar pode vir a solicitar para vir viver consigo.  

 

3.1.1. Membro de família  

A Lei n.º 23/2007, não define igualmente o conceito de família mas sim quais os 

membros que podem integrar o reagrupamento familiar. Assim, nos artigos 99º e seguintes, 

princípio da igualdade, consagrado no art.º 13.º, n.º 1, da CRP, ao declarar a inconstitucionalidade da 
norma constante da alínea a), do n.º 1, do art.º 6.º, da Lei n.º 13/2003, de 21.05, na redacção dada pelo 
Decreto-Lei n.º 133/2012, de 27.06, na parte em que exige a cidadãos portugueses um período mínimo 
de um ano de residência legal em Portugal para poder aceder ao rendimento social de inserção, por 
violação do princípio da igualdade, consagrado no art.º 13.º, n.º 1, da CRP; b)  Declarar, com força 
obrigatória geral, a inconstitucionalidade da norma constante do n.º 4, do artº 6.º, da Lei n.º 13/2003, 
de 21.05, na redacção dada pelo Decreto-Lei n.º 133/2012, de 27.06, na parte em que estende o 
requisito de um período mínimo de um ano de residência legal em Portugal, previsto na alínea a), do n.º 
1, desse preceito legal, aos membros do agregado familiar do requerente de rendimento social de 
inserção, por violação do princípio da igualdade, consagrado no art.º 13.º, n.º 1, da CRP. 

22 Embora tenha abordado o conceito para compreensão de outros institutos, como no Acórdão do 
TC nº 690/98 (Proc. 692/96), de 15.12.1998, em que decidiu julgar inconstitucional, por violação do 
disposto no art.º 20º, nº 1, conjugado com o art.º 67º, nº 1, da Constituição, a norma constante do art.º 
68º, nº 1, alínea c), do CPP, quando interpretada no sentido de não admitir a constituição como 
assistentes, em processo penal, aos ascendentes do ofendido falecido, quando lhe haja sobrevivido 
cônjuge separado de facto, embora não separado judicialmente de pessoas e bens, e não tenha 
descendentes, justificando que Lei Fundamental, protegia a família alargada nela compreendendo os 
ascendentes e irmãos, pois que “(…) as sim como se reconhece constitucionalmente a importância dessa 
família nuclear ou conjugal, dessa célula essencial, não se está com isso a rejeitar protecção ou a deixar 
de reconhecer as restantes relações familiares, derivadas dos laços de parentesco, de consanguinidade e 
mesmo de afinidade. Deve, com efeito, entender-se que a referência constitucional à família - 
fundamentalmente no artigo 67º, nº 1, da CRP -, para além do mais, consagra o expresso 
reconhecimento constitucional dos laços familiares de parentesco, ou seja, consagra um conceito mais 
alargado de família, que poderemos designar de família-estirpe, ou família-linhagem (…)”. 
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constata-se um conceito de membro de família (alargada)23 24 que, para efeitos do 

reagrupamento familiar, pode abranger:  

i) o cônjuge25 (alínea a));  

ii) os filhos naturais ou adoptados26  (alíneas b), c) d) e e)); 

ii) ascendentes na linha recta e em 1.º grau do residente ou do seu cônjuge, desde que 

se encontrem a seu cargo (alínea f27));   

iv) irmãos menores do residente (al. g));  

v) ainda o tutor legal do residente menores ou incapazes, os adoptados (n.º 2).   

 
A nossa Lei dispõe de uma regime mais favorável e abrangente do que o “standard 

mínimo” que a Directiva transposta, nomeadamente pela incorporação na Lei (artigo 99º, n.º 1 

alínea d)) dos filhos maiores solteiros28 e que se encontrem a estudar no território 

nacional29 30. Medida esta compreendida no contexto de prolongamento dos estudos e da 

tendência de uma entrada mais tarde na vida activa da actual realidade nacional.  

Também pelo reconhecimento da união de facto, quer quanto ao unido de facto como 

aos filhos destes (artigo 100º31), como uma outra das formas de constituição de família32, para 

além do casamento33.  

23 Elenco mais lato do que o constante da Directiva nº 2003/86/CE (família nuclear, cônjuge e filhos). 
24 Além do “standard mínimo” de que fala ANDRÉ GONÇALO DIAS PEREIRA, “A Protecção Jurídica da 

Família Migrante”, in AA.V., Direitos Humanos, Estrangeiros, Comunidades Migrantes e Minorias, J.J. 
Gomes Canotilho (coord.), Celta Editora, Oeiras, 2000, p. 89.  

25 Para efeitos de consideração do membro de família “cônjuge”, a presente norma relativa a 
cônjuges deve ser interpretada sem distinção de género, já que após a Lei nº 9/10, de 31.05, que veio 
permitir o casamento civil entre pessoas do mesmo sexo (art. 1º) e por força do seu art. 5º, ao destacar 
que disposições legais relativas ao casamento e seus efeitos devem ser interpretadas à luz da presente 
lei, independentemente do género dos cônjuges.  

26 A Lei n.º 2/2016 - Diário da República n.º 41/2016, I Série, de 2016.02.29, elimina as 
discriminações no acesso à adopção, apadrinhamento civil e demais relações jurídicas familiares, 
procedendo à segunda alteração à Lei n.º 7/2001, de 11 de Maio, à primeira alteração à Lei n.º 9/2010, 
de 31.05, à vigésima terceira alteração ao Código do Registo Civil, aprovado pelo Decreto-Lei n.º 131/95, 
de 06.06, e à primeira alteração ao Decreto-Lei n.º 121/2010, de 27.10. 

27 A Lei nº 37/2006, de 09.08, que transpôs a Directiva nº 2004/38/CE, relativa aos cidadãos 
comunitários tem um regime ainda mais favorável, porque refere descendentes, podendo abranger 
netos e ascendentes, sem restrição de grau. 

28 Excluindo à partida os casos de emancipação por casamento (art. 132º, do Código Civil)  
29 O artº 99º, vai mais além da Directiva 2003/86/CE, de 22.09, que permite limitar o direito ao 

reagrupamento familiar em relação a crianças com mais de 12 anos. 
30 A Portaria n.º 1079/2007, de 16.11, estabelece os limites etários mínimos e máximos para efeitos 

de concessão de vistos de residência para frequência do ensino superior.  
31 “1- O reagrupamento familiar pode ser autorizado com: a) O parceiro que mantenha, em território 

nacional ou fora dele, com o cidadão estrangeiro residente uma união de facto, devidamente 
comprovada nos termos da lei; b) Os filhos solteiros menores ou incapazes, incluindo os filhos adoptados 
do parceiro de facto, desde que estes lhe estejam legalmente confiados”. 

32 Como referem os Professores J.J. Gomes Canotilho e Vital Moreira in CRP anotada (vol. I), 4ª 
edição revista, anotação ao art. 36º, p. 561:  
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Neste caso, para prova da união de facto, o SEF deve tomar em consideração factores 

como a existência de um filho comum, a coabitação prévia, o registo da união de facto ou 

qualquer outro meio de prova fiável (artigo 104º, n.º 2, da Lei n.º 23/2007).  

Quanto aos cônjuges, ou seja ao casamento poligâmico admitido por alguns países, quer 

a Lei como a Directiva se referem ao cônjuge no singular. Reforçado pelo que dispõe o artigo 

16º, n.º 1, alínea c), da Directiva, que não reconhece o direito ao reagrupamento familiar de 

um segundo unido de facto se o requerente no território do Estado membro for já casado ou 

mantiver uma relação estável e duradoura com outra pessoa, podendo ser fundamento de 

indeferimento.   

Donde se conclui que a nossa Lei privilegia as relações afectiva e efectivas dos membros 

da família, introduzindo não só um alargamento do conceito de “família” que já havia sido 

iniciado com a lei precedente, mas igualmente mais flexível, atendendo - designadamente - às 

transformações decorrentes da separação, recomposição e organização familiar, 

reconhecendo a autorização de residência autónoma, em casos excepcionais, nomeadamente 

em caso de separação judicial de pessoas e bens, divórcio, viuvez, morte de ascendente ou 

descendente, acusação pelo Ministério Público pela prática do crime de violência doméstica e 

quando seja atingida a maioridade (art. 107º, n.º 4, da Lei n.º 23/2007).  

4. Condições para o exercício do direito 

O legislador nacional em conformidade com a Directiva n.º 2003/86/C34 definiu, no 

artigo 101º, as condições que o requerente do reagrupamento familiar deve dispor para que 

“I – Reconhecem-se e garantem-se neste artigo os direitos relativos à família, ao casamento, e à 
filiação (cf. epígrafe). São de quatro ordens esses direitos: (a) direito das pessoas a constituírem família e 
a casarem-se (n.ºs 1 e 2); (b) direitos dos cônjuges, no âmbito familiar e extrafamiliar (n.º 3); (c) direitos 
dos pais em relação aos filhos (n.ºs 5 e 6); direitos dos filhos (n.ºs 4, 5 2ª parte e 6). Estão assim 
contemplados todos os titulares dos vários “papéis” que integram a referência familiar. 

(…) 
II – Conjugando, naturalmente, o direito de constituir família, com o de contrair casamento (n.º 1), a 

Constituição não admite todavia a redução do conceito de família à união conjugal baseada no 
casamento, isto é à família “matrimonializada”. Para isso apontam não apenas a clara distinção das 
duas noções no texto («constituir família» e «contrair casamento»), mas também o preceito do n.º 4, 
sobre a igualdade dos filhos, nascidos dentro ou “fora do casamento” (e não: fora da família”)….”. 

33 Segundo o art. 1577º, do Código Civil, “Casamento é o contrato celebrado entre duas pessoas que 
pretendem constituir família mediante uma plena comunhão de vida, nos termos das disposições deste 
Código”. 

34 Ana Rita Gil, obra citada, “Um caso de Europeização…, “…o TEDH tem afirmado que o controlo de 
entrada e saída do território poderá implicar ingerências na vida familiar dos estrangeiros. E tem 
afirmado que essas ingerências podem resultar não só da violação de obrigações negativas, de 
abstenção, mas também da violação de obrigações positivas. Assim, poderíamos julgar que uma dessas 
obrigações positivas seria a de admissão de um estrangeiro no território quando em causa estivesse a 
sua vida familiar. Não obstante o TEDH tem vindo a evitar esta conclusão, essencialmente com base em 
dois argumentos: por um lado, o art. 8º [CEDH] não estabelecer um direito geral de entrada e 
permanência no território dos Estados signatários e, por outro, estes gozarem de ampla margem de 
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possa ser deferido o pedido de reagrupamento familiar, como seja o de dispor de alojamento e 

de meios de subsistência conformidade com o artigo 101º35. Condições que caso não se 

verifiquem podem ser fundamento do pedido de reagrupamento familiar (artigo 106º, n.º 2, 

al. a)).  

4.1. Alojamento  

A necessidade de o requerente do pedido de reagrupamento familiar dispor de 

alojamento para si e para o membro familiar que pretende acolher, justifica-se pois que a 

unidade e a vivência familiar carecem de um espaço de molde a que as relações familiares 

possam ser exercidas e desenvolvidas condignamente. Já que a morada para si e para a sua 

família, deve ser adequada ao número dos membros do respectivo agregado familiar, por 

forma a que sejam preservadas a intimidade de cada um deles e a privacidade da família no 

seu conjunto; uma morada que, além disso, permita a todos viver em ambiente fisicamente 

são e que ofereça os serviços básicos para a vida da família e da comunidade36. 

Pois que como de decidiu no Acórdão do TC n.º 829/96 37 (proc. 389/93), de 26.06.1996, 

em análise aos artigos 65º e 67º (direito à habitação e à família), o direito à habitação, ou seja 

decisão na determinação das obrigações positivas. Assim, a existência de uma obrigação positiva de 
permissão de entrada no território de cidadãos não nacionais para efeitos de reagrupamento familiar, 
variará de acordo com as circunstâncias de cada caso.”, p. 13. 

35 Decisão importante do TJUE (Grande Secção), de 27.06.2006, no processo n.º C-540/03, Acórdão 
Parlamento Europeu contra Conselho da União Europeia litígio que opôs o Parlamento Europeu ao 
Conselho da União Europeia, por aquele entender que algumas das disposições da Directiva n.º 
2003/86, do art.º 4.º, n.ºs 1, último parágrafo, e 6, e do art.º 8, permitiriam aos Estados membros 
restringir o direito ao reagrupamento familiar, em certos casos, o que violaria o direito à vida familiar e 
o direito de não discriminação, tal como garantidos pela Convenção Europeia para a Protecção dos 
Direitos Humanos e das Liberdades Fundamentais (artsº 8º e 14º).  

O TJUE invocando a sua jurisprudência como principal argumento, negou provimento ao recurso 
interposto pelo Parlamento Europeu. Clarifica o espírito da Directiva 2003, pois a protecção da vida 
familiar deve ser assegurada, mas não criam a favor dos membros da família o direito subjectivo de 
serem admitidos no território nacional de um Estado e não podem ser interpretados no sentido de que 
privem os Estados membros de uma certa margem de apreciação quando examinam os pedidos de 
reagrupamento familiar. Inclusive que a escolha da idade de 12 anos (último parágrafo do art.º 4º, n.º 1, 
da Directiva), não colide com o art. 8º, da CEDH, quanto à não discriminação em razão da idade, na 
medida em que as crianças com idade superior a 12 anos já viveu um período relativamente longo num 
país terceiro sem os membros da sua família, pelo que a integração num outro pais pode suscitar mais 
dificuldades. Assim, em relação ao art. 4º, n.º 6, da mesma Directiva, quanto aos pedidos respeitantes a 
reagrupamento tenham de ser apresentados antes de os menores atingirem os 15 anos.  

36 Segundo o art. 7º, n.º 1, al. a), da Directiva n.º 2003/86/CE, o EM por ocasião da apresentação do 
pedido de reagrupamento familiar pode exigir ao requerente do reagrupamento familiar que apresente 
provas em como dispõe de “Alojamento considerado normal para uma família comparável na mesma 
região e satisfaça as normas gerais de segurança e salubridade em vigor no Estado-Membro em causa”. 

37 Aí se referiu “Se no artigo 36º da Constituição se garante o direito de constituir família, neste 
preceito o que a Constituição garante é um direito das famílias, enquanto tais, a gozarem da protecção 
da sociedade e do Estado com vista à realização pessoal dos respectivos membros. Trata-se aqui de um 
típico «direito social», isto é, de um direito que se analisa numa imposição constitucional de actividade 
ou de prestações por parte do Estado (Gomes Canotilho e Vital Moreira, "Constituição da República 
Portuguesa Anotada", 3ª Ed. revista, Coimbra, 1993, p. 351). Protecção à família inclui desde logo a 
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um alojamento será uma forma de protecção da família em si, com a inclusão do membro que 

visa receber.   

 
4.2. Meios de subsistência 

A necessidade de o requerente do reagrupamento dispor de meios de subsistência 

encontra-se justificada pela autonomia de cada Estado Membro de impor na legislação 

ordinária os limites e o rendimento “mínimo” de subsistência para que o novo membro não 

seja um ónus excessivo para o sistema de segurança social e concomitantemente para o erário 

público38. 

As condições de sustentabilidade do requerente do reagrupamento familiar a que alude 

o artigo 101º, n.º 1, al. b), e por via do art. 9º, da Portaria n.º 1563/2007, de 11.12 são, como 

se alude no art. 2º, n.º 1, os «Meios de subsistência», são nos termos da lei os recursos estáveis 

e regulares que sejam suficientes para as necessidades essenciais do cidadão estrangeiro e, 

quando seja o caso, da sua família, designadamente para alimentação, alojamento e cuidados 

de saúde e higiene. Sendo o seu apuramento determinado em conformidade com a ponderação 

dos rendimentos e da qualidade dos membros da família”, segundo o n.º 2, do art. 2º, da 

mesma Portaria 1563/200739.  

No Acórdão Chakroun de 04.03.2010 (Proc. n.º C-578/08), do TJUE, foi decidido que  

essa exigência quanto aos meios de subsistência (tendo por reporte o art. 7º, n.º 1, al. c), da 

protecção da vivência familiar, isto é, da vida conjunta do agregado familiar, indicando-se no n.º 2 do 
preceito uma série de incumbências do Estado com vista à realização da finalidade do n.º 1. Que nesta 
protecção caiba o direito à habitação, não se põe em dúvida”. 

38 O TC no Acórdão n.º 296/2015, de 25.05 (Proc. 1057/14), a propósito do art. 6º, n.º 1, alínea b), da 
Lei n.º 13/2003, que estabelece o “regime jurídico do Rendimento Social de Inserção”, instituído por 
aquela Lei n.º 13/2003, de 21.05 e alterado pela Lei n.º 45/2005, de 29.08, pelo Decreto-Lei n.º 70/2010, 
de 16.06, e, por último, de forma mais extensa, pelo Decreto-Lei n.º 133/2012, de 27.06), concluiu por 
apelo ao princípio da proporcionalidade pela inconstitucionalidade da norma (não sendo pacífico com 
várias declarações de voto), “que a imposição de um prazo de 3 anos - que se traduz na negação da 
concessão de meios de sobrevivência a um cidadão estrangeiro em situação de risco social, antes de 
decorrido esse período – é excessiva, colidindo, de modo intolerável, com o direito a uma prestação que 
assegure os meios básicos de sobrevivência. Com uma tal duração, o prazo definido constitui um 
sacrifício desproporcionado ou demasiado oneroso, em face da vantagem associada aos fins de interesse 
público que se visa atingir com a sua fixação.”, admitindo de certa forma que as exigências plasmadas 
na lei ora analisada (Lei n.º 23/2007, nomeadamente quanto às condições de atribuição, renovação de 
autorização de residência, nos artigos 75º, 77º e 78º, 80º), designadamente de o requerente dispor de 
meios de subsistência. Justificação que tem por propósito obstar à entrada e permanência em território 
português de estrangeiros que possam vir a constituir um encargo para as autoridades e para o sistema 
de segurança social. 

39 No Acórdão do TCA Norte, de 08.01.2016, Rec. 02050/12.5BEPRT, foi analisada a forma de 
apuramento do rendimento do agregado familiar, o rendimento mensal apurado do agregado familiar 
do interessado, com a ponderação aritmética resultante do referido regime legal vigente (art° 2°, n.º 2, 
da Portaria 1563/2007) - embora o litígio respeitasse ao pedido de renovação de autorização de 
residência, a Portaria n.º 1563/2007, de 11.12, é aplicável nos termos do art. 9º, da mesma Portaria, 
para efeitos de reagrupamento familiar, a que alude o art. 101º, da Lei 23/2007. 
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Directiva n.º 2003/86/CE), deve ser exercida de modo a não afectar o objectivo da Directiva, 

que é o de favorecer o reagrupamento familiar. Além de que essa autorização deve ser 

interpretada no sentido de que os Estados Membros não podem impor um limite mínimo de 

rendimento abaixo do qual todo o pedido será recusado, sem uma análise em concreto das 

capacidades e disponibilidades do requerente ao pedido de reagrupamento familiar40. Análise 

essa que é também imposta pelo artigo 17º da Directiva que determina uma avaliação 

individual de cada pedido de reagrupamento familiar. Ainda que o requerente tenha de 

recorrer à assistência especial em caso de certas despesas e individualmente determinadas, a 

reduções de impostos ou de outras medidas de apoio por parte do Estado.  

Em recente Acórdão do TJUE, Mimoun Khachab / Sudelegado del Govierno en Alava, 

(Proc. N.º C-558/14, de 21.04.2016), foi entendido como estando conforme à Directiva n.º 

2003/86/CE, concretamente dos artigos artigo 7.°, n.º  1, conjugado com os artigos 16.°, n.° 1, 

alínea a), e 3.°, n.° 1, a legislação do Estado Membro, in casu, espanhola, segundo a qual a 

autorização de residência para reagrupamento dos familiares deve ser recusada se se 

determinar, sem margem de dúvidas, que não existe a perspectiva de manutenção dos 

recursos no ano seguinte ao da apresentação do pedido. Sendo o prazo de um ano de que 

deve dispor desses recursos razoável e proporcionado. Ou seja, o requerente do 

reagrupamento familiar deve não só dispor de recursos suficientes no momento do pedido 

como posteriormente 

Tendo subjacente o pressuposto reiteradamente reafirmado pela jurisprudência 

daquele Tribunal de que a prova da estabilidade, regularidade e suficiência dos recursos 

permite que nem o requerente do reagrupamento familiar nem os seus familiares possam 

constituir, com a sua permanência no Estado que os acolhe, uma sobrecarga para o sistema de 

assistência social nacional. Desde que sejam respeitados o princípio da proporcionalidade e o 

artigo 17.°, da Directiva n.º 2003/86/CE. 

  

40 No art.º 106º, da Lei 23/2007, quanto ao indeferimento do pedido de reagrupamento familiar, a 
não verificação destas condições é fundamento de indeferimento (al. a), do n.º 1). Por seu turno, o nº 3, 
da mesma norma reproduz o art.º 17º, da Directiva nº 2003/86/CE, sem consagrar de forma expressa e 
inequívoca essa ponderação em função em concreto, designadamente pela verificação se a família 
dispõe de “recursos estáveis, regulares e suficientes para prover às suas próprias necessidades e à dos 
membros da sua família, tendo em conta o nível dos seus rendimentos”, vide o citado Acórdão 
Chakroun do TJUE. 
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5. Casos não abrangidos pelo reagrupamento familiar 

Considerando o conceito amplo de membro da família consagrado na Lei n.º 23/2007, 

muito para além da Directiva 2003/86/CE e do TEDH, ainda assim, ficam excluídos do 

reagrupamento familiar:  

1) o requerente do pedido que se encontra numa situação de irregularidade em Portugal 

(art.º 98.º, n.º 1); 

2) os filhos maiores, a cargo do casal ou de um dos cônjuges, que sejam solteiros e não 

se encontrem a estudar num estabelecimento de ensino em Portugal; 

3) os ascendentes na linha recta e em 1.º grau do residente ou do seu cônjuge que não 

se encontrem a seu cargo; 

4) quem não dispuser de alojamento adequado e os meios de subsistência suficientes 

definidos por Portaria (art.º 101.º). 

 

6. Após o deferimento  

O reagrupamento familiar no âmbito da presente Lei tem duas fases ou sub 

procedimentos, um relativo ao pedido de reagrupamento e o segundo da emissão de visto.  

Sendo que a efectivação do direito ao reagrupamento por parte do requerente deve ser 

assegurada o mais rapidamente possível41, isto porque o deferimento do pedido de 

reagrupamento familiar implica a concessão automática de visto de residência aos membros 

para os quais foi requerido.  

A especialidade do presente procedimento do pedido de reagrupamento no tocante à 

urgência no restabelecimento da unidade familiar revela-se ainda no prazo previsto para a 

análise do pedido (a que alude o artigo 105º, da Lei n.º 23/2007), de 3 meses, que pode ser 

excepcionalmente prorrogado por mais 3 meses, num total de 6 meses. Findo o qual, e na falta 

de decisão expressa, ocorre deferimento tácito, um dos casos previstos na lei como acto tácito 

a que alude o artigo 130º, do Código do Procedimento Administrativo42. 

Mas esta imediatividade nem sempre tem sido entendida de forma concertada pelas 

entidades exteriores (quando o reagrupado está fora do País), originando prolongações de 

prazos quanto à efectivação do direito ao reagrupamento familiar.   

O que será acentuado com a nova redacção dada pela Lei n.º 29/2012 de 9 de Agosto, a 

algumas normas da Lei n.º 23/2007, de 4 de Agosto, que foi então republicada. Em concreto, o 

41 O artigo 13.º, da Directiva nº 2003/86/CE, estatui o seguinte:”1- Logo que o pedido de entrada 
para efeitos de reagrupamento familiar seja deferido, o Estado-Membro em causa deve permitir a 
entrada do familiar ou familiares. Posto isso, o Estado em causa deve facilitar a essas pessoas a 
obtenção dos vistos necessários.”. 

42 Aprovado pelo Decreto-Lei nº 4/2015, de 07.01. 
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artigo 64º, com a epígrafe “visto de residência para efeitos de reagrupamento familiar”, estatui 

o seguinte: ”Sempre que, no âmbito da instrução de um pedido de visto de residência para 

efeitos de reagrupamento familiar, o SEF emitir parecer favorável nos termos da presente lei, 

deve ser facultado aos requerentes um visto de residência para permitir a entrada em 

território nacional”43 44. 

Seguindo-se o procedimento a que alude o artigo 65.º com a epígrafe “Comunicação e 

notificação”, segundo o qual: “1- Para efeitos do disposto no artigo anterior, o SEF comunica à 

Direcção-Geral dos Assuntos Consulares e Comunidades Portuguesas as decisões de 

deferimento dos pedidos de reagrupamento familiar, dando delas conhecimento ao 

interessado. 2- O visto de residência é emitido na sequência da comunicação prevista no 

número anterior e nos termos dela decorrentes, valendo a mesma como parecer obrigatório do 

SEF, nos termos do artigo 53.º”.  

O n.º 2, do artigo 98º, da Lei n.º 23/2007, reconhece ainda o direito ao reagrupamento 

familiar aos cidadãos estrangeiros familiares do requerente que tenham entrado legalmente 

em território nacional e que dependam ou coabitem com o titular da autorização de 

residência45. 

Apesar de o legislador ter especificado cada um dos passos e comunicações e destacado 

a brevidade com que devem ser realizados. O certo é que, face à nova redacção do citado 

artigo 64º, de que “deve ser facilitado”, a emissão de visto, por ter sido introduzido um factor 

de discricionariedade, quanto à oportunidade de emissão de visto, para os quais aqueles 

tribunais (na consulta feita on line) ainda não foram chamados a resolver.  

Deve ser o titular do direito ao reagrupamento a formular o respectivo pedido de 

entrada e residência dos membros da sua família que se encontrem fora do território nacional 

(artigo 103º, n.º 1, da Lei n.º 23/2007), podendo também ser requerido pelo membro familiar 

ou pelo titular do direito (n.º 2, do mesmo artigo) se aquele se encontrar em território 

nacional.  

43 A versão precedente e original “Sempre que um pedido de reagrupamento familiar com os 
membros da família, que se encontrem fora do território nacional, seja deferido nos termos da presente 
lei, é imediatamente emitido ao familiar ou familiares em questão um visto de residência, que permite a 
entrada em território nacional” (d/N).  

44 No debate parlamentar a deputada Cecília Honório qualificou esta alteração como “recuo nos 
direitos fundamentais”, ao impor “dificuldades acrescidas ao reagrupamento familiar” – DAR, I Série, n.º 
95/XII/1, de 13.04.2012, pág. 44.  

45 Alargando a possibilidade já antes admitida a título excepcional, que o reagrupamento seja 
autorizado relativamente a quem tenha entrado legalmente em território nacional. Derrogação 
admitida pelo segundo parágrafo do art. 5º, n.º 3, da Directiva n.º 2003/86/CE “A título de derrogação 
[O pedido deve ser apresentado e analisado quando os familiares residirem fora do território do Estado-
Membro em que reside o requerente do reagrupamento], um Estado membro pode, em circunstâncias 
adequadas, aceitar que a apresentação do pedido seja feita quando os familiares se encontrarem já no 
seu território”. 
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Sobre a recusa “ilegal” de emissão de visto, por parte das entidades consulares após o 

deferimento do pedido de reagrupamento familiar, vide o Acórdão do Tribunal Central 

Administrativo Sul (TCA Sul) de 2 de Abril de 2014, Rec. 10986/14. 

Como supra foi desenvolvido, os litígios submetidos pelo menos aos Tribunais 

Superiores (que estejam acessíveis on line) têm incidido não sobre a questão do direito ao 

reagrupamento familiar, nomeadamente do conceito de família ou de familiar, mas no que 

concerne à emissão de visto. Concretamente quanto à questão da legitimidade processual, 

distinguindo o procedimento relativo ao pedido de reagrupamento do subsequente, pedido de 

emissão de visto de residência. 

Tendo sido decidido no primeiro Acórdão do STA, de 03 de Maio de 2011, no 

rec. 113/1146,  

“ (…) Verifica-se que, no quadro do regime legal e regulamentar, existe uma figura 

maior, que é o instituto do reagrupamento familiar, que consubstancia um direito de que é 

titular o «cidadão com autorização de residência válida” (artigo 98.º, 1), e uma figura menor, 

mas integrante desse instituto, que é o visto de residência para os familiares daquele cidadão.  

Sem visto de residência para os seus familiares o reagrupamento familiar deferido ao cidadão 

com autorização de residência válida não chega a concretizar-se. 

O reagrupamento familiar passa, até à sua completa realização, por diversas etapas de 

tramitação. Essas etapas, como ponderou o acórdão da formação que admitiu o recurso, 

podem, na comparação entre o quadro legal propriamente dito e o quadro regulamentar 

apresentar algumas dificuldades de conformidade. Mas, no âmbito do instituto do 

reagrupamento familiar, o visto de residência existe em função do reagrupamento, não tem 

existência separada dele.”. 

Tendo nesta parte do procedimento sido proferidas decisões divergentes quanto aos 

meios processuais a usar pelo titular do direito ao reagrupamento, como foi dada conta na 

nota 17.  

Actualmente, o legislador, na revisão do CTPA através do Decreto-Lei n.º 214-G/2015, de 

2 de Outubro, resolveu a questão do erro na forna de processo, como se refere no 

preâmbulo47 48. 

46 O Acórdão do TCA Sul recorrido proferido em 09.12.2010, no rec. 6606/10, foi anotado por 
Andreia Sofia Pinto Oliveira, nos CJA, n.º 86, Março/Abril 2011, “Legitimidade processual na intimação 
para protecção do direito ao reagrupamento familiar”, criticando o critério de legitimidade processual 
assumida naquele aresto por distinguir o procedimento de emissão de visto do pedido de 
reagrupamento familiar fazendo corresponder aos mesmos titularidades diferentes, em termos 
procedimentais e respectivamente processuais, designadamente ao concluir no “sumário” – “Se com a 
referida intimação, o A. pretende obter a emissão de um visto de residência para a sua mulher, carece de 
legitimidade, por ser esta a titular do direito a essa emissão”.  
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Salvaguardando desta feita a situação de urgência, em nome da tutela jurisdicional 

efectiva. 

 

7. Caducidade do direito ao reagrupamento 

A apresentação do pedido de reagrupamento por parte do cidadão estrangeiro junto do 

Serviço de Estrangeiros e Fronteiras, tem por base, como foi já desenvolvido, a necessidade de 

este trazer para junto de si os membros da família de modo a que possa realizar integralmente 

o seu direito à unidade familiar.  

Então o desinteresse deste ou do familiar a agrupar na fase subsequente, da emissão do 

respectivo visto de residência terá de ter consequências.  

Uma delas foi objecto de análise pela jurisprudência no TCA Sul, no Acórdão de 12 de 

Janeiro de 2012, rec. 8316/11 , em que seguindo a jurisprudência maioritária de que os 

direitos inerentes ao reagrupamento familiar se inserem no âmbito dos direitos, liberdades e 

garantias e como tal na resolução dos litígios que os oponham à Administração deve ser usado 

o meio processual urgente previsto no artigo 109º, do CPTA,  

“Mas tal meio deve ser recusado se o interessado deixa passar o prazo de impugnação 

normal do acto de indeferimento, se tivesse usado os meios processuais não urgentes. Pois 

como aí se alude “A caducidade do direito de acção relativamente ao processo não urgente, de 

tramitação normal, faz vacilar a urgência exigida para o uso desta intimação (cf., neste 

sentido, Mário Aroso de Almeida e Carlos Cadilha, Comentário ao Código de Processo nos 

Tribunais Administrativos, 3º edição, 2010, Almedina, Coimbra, pág. 723).” 

A inércia do familiar a agrupar tem consequências ao nível do pedido de reagrupamento 

familiar.  

Pois, como se prevê no artigo 68º, do Decreto Regulamentar n.º 84/2007, de 5 de 

Novembro, na redacção dada pelo Decreto Regulamentar n.º 15-A/2015, de 2 de Setembro, o 

titular do direito ao reagrupamento familiar é notificado do despacho de deferimento no prazo 

de 8 dias, sendo informado de que os seus familiares se deverão dirigir à missão diplomática 

ou posto consular de carreira da respectiva área de residência, no prazo de 90 dias, a fim de 

formalizarem o pedido de emissão de visto de residência (n.º 2).  

47 No uso da autorização legislativa da lei nº 100/2015, de 19.08, no seu artigo 2º, alíneas ppp) e 
qqq).  

48 “No novo art. 110-A é regulada a possibilidade sobre a qual o CPTA era, até aqui, omisso de 
convolação dos processos de intimação para protecção de direitos, liberdades e garantias em processos 
cautelares, quando não se preencham os pressupostos de que depende a admissibilidade dos primeiros”.  
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Uma vez que o processo de reagrupamento familiar é composto por duas fases (pedido 

de reagrupamento familiar, cidadão estrangeiro com autorização de residência válido), e 

pedido de emissão de visto de residência (pelo cidadão estrangeiro a agrupar).  

Logo, a não apresentação do pedido de emissão de visto de residência no aludido prazo, 

de 90 dias, implica a caducidade da decisão de reconhecimento do direito ao reagrupamento 

familiar (n.º 3).  

 

II – Outros casos de apelo às relações familiares do cidadão estrangeiro 

O elenco dos membros de família que consta dos citados artigos 99º, n.º 1 e 100º, n.º 1, 

da Lei n.º 23/2007, são ainda tidos para efeitos de reagrupamento familiar em caso de 

autorização de residência a titulares do estatuto de residente de longa duração em outro 

Estado membro da UE (cf. artigo 118º).  

O disposto no n.º 3, do artigo 98º, da Lei n.º 23/2007, confere aos refugiados, a quem é 

reconhecido, nos termos da lei do asilo, o direito ao reagrupamento familiar nas mesmas 

condições que é definido para os cidadãos estrangeiros49, quanto aos membros de família, 

dispensando os requisitos quanto ao alojamento e meios de subsistência, nos termos do artigo 

101º, n.º 2, da mesma Lei.  

Por outro lado, a prevalência dada aos vínculos e relações familiares, justificam ainda a 

possibilidade de concessão de autorização de residência sem visto prévio, a que alude o artigo 

122º, n.º 1, nomeadamente quanto:  

i. aos menores, filhos de cidadãos estrangeiros titulares de autorização de residência, 

nascidos em território português (al. a)); 

ii. aos menores, nascidos em território nacional, que aqui tenham permanecido e se 

encontrem a frequentar a educação pré-escolar ou o ensino básico, secundário ou 

profissional (al. b)); 

iii. filhos de titulares de autorização de residência que tenham atingido a maioridade 

e tenham permanecido habitualmente em território nacional desde os 10 anos de idade (al. 

c)); 

iv. maiores, nascidos em território nacional, que daqui não se tenham ausentado ou 

que aqui tenham permanecido desde idade inferior a 10 anos (al. d)); 

v. menores, obrigatoriamente sujeitos a tutela nos termos do Código Civil (al. e));  

49 Diferentemente do artigo 9º, n.º 2, da Directiva n.º 2003/86/CE, que permite aos Estados 
membros limitar o exercício deste direito circunscrevendo a familiares cuja relação se tenha constituído 
antes da sua entrada no território.  
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vi. que tenham filhos menores residentes em Portugal ou com nacionalidade 

portuguesa sobre os quais exerçam efectivamente as responsabilidades parentais e a quem 

assegurem o sustento e a educação (al. k));  

vii. ascendentes em 1º grau desde que exerçam sobre os menores efectivamente as 

responsabilidades parentais (n.º 4).  

 

O direito ao reagrupamento familiar está também assegurado na Lei n.º 27/2008, de 30 

de Junho (estabelece as condições e procedimentos de concessão de asilo ou protecção 

subsidiária e os estatutos de requerente de asilo50, de refugiado e de protecção subsidiária), 

conforme artigo 68º, da mesma Lei, que tem como epígrafe “preservação da unidade familiar”, 

limitando a qualidade de membro da família (artigo 2º, n.º 1, al. k)):  

i) Cônjuge ou membro da união de facto;  

ii) Filhos menores ou incapazes a cargo do casal ou de um dos cônjuges ou de um dos 

membros da união de facto; 

iii) Filhos menores adoptados, por decisão da autoridade competente do país de origem, 

pelo requerente ou pelo seu cônjuge ou membro da união de facto; 

iv) Ascendentes na linha recta e em primeiro grau do beneficiário de protecção 

internacional se este for menor; 

v) Adulto responsável por menor não acompanhado.  

 

Nas mesmas condições previstas para cada uma das qualidades dos membros da 

família, na Lei n.º 23/2007.  

  

50 Sobre o pedido de asilo vide – Acórdão do TCA Sul, de 12 de Fevereiro de 2015, rec. 11750/14, 
cujo sumário se transcreve:  

“I - O Direito dos refugiados é o mecanismo mais efetivo e autónomo para aqueles que, 
simplesmente, não podem permanecer em segurança nos seus próprios países. 

II - O princípio do “benefício da dúvida” refere-se ao estabelecimento e prova dos factos ante a 
autoridade nacional, como que suavizando o normal ónus da prova. Assim, não havendo facto duvidoso 
ou minimamente verosímil, não há que aplicar tal princípio. 

III - O princípio do “non-refoulement” apresenta-se como argumento e norma imperativa do direito 
internacional, sendo hoje entendido como uma forma de proteção dos direitos humanos para um tipo 
específico de pessoa, o refugiado, desde logo pela proibição de expulsar ou de repelir o estrangeiro para 
um lugar onde a sua vida ou liberdade estejam ameaçadas. É hoje verdadeiro direito consuetudinário 
internacional, ius cogens”. 
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III – Ingerências na vida familiar  

A protecção da vida familiar dos estrangeiros constitucionalmente garantida, como foi 

referido, dada pela conjugação dos artigos 15º, 36º e 67º, da CRP, para ser eficaz envolve 

vários corolários, como seja para além do direito ao reagrupamento familiar, o direito a 

manter a união familiar, sem separação dos membros integrantes da família, salvo quanto 

existam motivos ponderosos que o justifiquem.  

 

1. Relações fraudulentas 

O direito ao reagrupamento familiar tem por base a ideia de que o imigrante possa 

restabelecer no novo País a sua vida em pleno, seja profissional como familiar, tendo por 

pressuposto de que essa relação existe e os laços são de facto afectivos. Todavia, se o estatuto 

de residente for obtido de forma fraudulenta, com outras finalidades, o mesmo pode ser 

retirado.   

No Acórdão do TCA Sul de 17 de Dezembro de 2009, Rec. 5523/09, embora relativo à Lei 

n.º 37/2006, que regula o exercício do direito de livre circulação e residência dos cidadãos da 

UE e dos membros das suas famílias no território nacional e que transpõe para a ordem 

jurídica interna a Directiva n.º 2004/38/CE, do Parlamento Europeu e do Conselho, de 29 de 

Abril (cfr. art. 1º), foi decidido que se a ratio destas medidas de apoio a imigrantes “é a 

“protecção do interesse da unidade familiar”, mas tal protecção é imperativa relativamente às 

situações em que exista um real núcleo familiar, não se basta com mera aparência, não 

cobrindo, naturalmente, as situações fraudulentas.”. 

A Lei n.º 23/2007, procedeu à criminalização dos casamentos ditos brancos ao prever no 

n.º 1, do artigo 186º, que:  

“1- Quem contrair casamento ou viver em união de facto com o único objetivo de 

proporcionar a obtenção ou de obter um visto, uma autorização de residência ou um «cartão 

azul UE» ou defraudar a legislação vigente em matéria de aquisição da nacionalidade é punido 

com pena de prisão de um a cinco anos. 

2 - Quem, de forma reiterada ou organizada, fomentar ou criar condições para a prática 

dos actos previstos no número anterior, é punido com pena de prisão de dois a seis anos”.  

Os designados casamentos por conveniência foram incluídos na lista de crimes 

prioritários, que abrange a criminalidade grave, justificada pela “importância de impedir a 

utilização deste meio como forma de defraudar a legislação em matéria de imigração e de 

nacionalidade – cf. Lei n.º 38/2009, de 20 de Julho, artigo 4º, n.º 1, al f)). 
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2. Expulsão ou afastamento coercivo 

O direito à unidade familiar e ao respeito pela vida familiar implica, para além do direito 

do direito do imigrante ao reagrupamento familiar (entrada e permanência dos membros da 

sua família), tem como limite o afastamento coercivo ou à expulsão, injustificados ou 

desproporcionais.  

Para tal tem contribuído a jurisprudência do TEDH51 no desenvolvimento de 

jurisprudência em casos em que a expulsão de um estrangeiro pode colocar em causa a 

protecção à vida familiar.  

Efectivamente, a medida de expulsão pode atentar contra o direito à vida privada e 

familiar protegido pelo artigo 8.º, da Convenção Europeia dos Direitos do Homem, daí que 

para ser legítima tem que estar prevista na lei, ser justificada por uma necessidade social 

imperiosa (por exemplo, prevenção da criminalidade), necessária numa sociedade democrática 

e proporcionada ao fim legítimo prosseguido. Jurisprudência constante do TEDH.  

No Acórdão Berrahab contra Holanda, queixa n.º 10730/84, de 21.06.1988, em que 

estava em causa a expulsão de um marroquino divorciado de uma holandesa de quem tinha 

um filho. O Tribunal entendeu que a relação familiar só pode ser posta em causa em 

circunstâncias excepcionais. No Acórdão Moustaquim C. Bélgica, queixa n.º 12313/86, de 18 

de Fevereiro de 1991 e no Acórdão Boultif contra Suiça, queixa n.º 54273/00, de 02 de Agosto 

de 2001, o TEDH considerou ter havido violação do artigo 8º, da CHDH, nas medidas de 

expulsão de estrangeiros com vínculos familiares no país de residência quando constituam 

ingerências ilegítimas, exigindo que a mesma prevista na lei, estejam em causa valores como 

ordem pública, segurança, que possam legitimar tal medida extrema. 

Sobre a matéria e a justificação para a aplicação de penas ou de medidas de expulsão de 

cidadãos estrangeiros, no sentido de que devem ser avaliadas em concreto a sua necessidade 

e justificação, sobretudo quanto tal pena ou medidas são aplicadas a cidadãos estrangeiros 

que tenham a seu cargo filhos menores a residir ou que dele dependam, vide, v.g, o Acórdão 

do Supremo Tribunal de Justiça52, de 10 de Dezembro de 2008, Rec. 08P2147), onde se 

encontra de forma exemplarmente desenvolvida a referida questão, embora relativa à pena 

51 Vide sobre esta matéria, Paulo Manuel Costa, “A protecção dos estrangeiros pela Convenção 
Europeia dos Direitos do Homem perante os processos de asilo, expulsão e extradição”, Revista da 
Ordem dos Advogados, ano 60, 2001, pp. 497-541. 

52 Para uma análise detalhada sobre a ponderação da vida familiar nos processos de expulsão pelo 
Supremo Tribunal de Justiça, vide Ana Luísa Pinto, “A pena acessória de expulsão de estrangeiros do 
território nacional”, Coimbra Editora, 2005, p. 93 e ss. e ainda André Dias Pereira, op. citada, p. 96 e ss. 
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acessória em processo crime, com indicação quer de doutrina, como a jurisprudência  do TC, 

nomeadamente o Acórdão do TC n.º 232/2004 (Proc. 807/99), de 31 de Março de 200453.  

Este Acórdão foi anotado por Anabela Costa Leão, “Expulsão de estrageiros com filhos 

menores a cargo”, in Jurisprudência Constitucional n.º 3, Jul/Set. 2004, pp. 25 a 35, 

terminando com a mensagem de que “os direitos fundamentais maxime os direitos, liberdades 

e garantias, impõem obrigações de respeito mas também de protecção, não apenas ao 

legislador, mas também aos tribunais enquanto membros da “comunidade de intérpretes” dos 

direitos fundamentais. Todavia a confiança na interpretação conforme aos direitos 

fundamentais que o princípio da constitucionalidade e o n.º 1 do art. 18º (para direitos, 

liberdades e garantias), impõem aos tribunais não desonera o legislador do seu específico 

dever de protecção dos direitos fundamentais - pelo que será legítimo questionar se não terá o 

legislador, no caso das normas em apreço, violado também o princípio da proporcionalidade na 

sua dimensão de proibição por defeito (ou proibição do défice) por, recaindo sobre si um 

específico dever de protecção, não ter adoptado as medidas suficientes a uma protecção 

constitucionalmente adequada da família e da unidade familiar” [p. 35]. 

O que veio efectivamente a ser atendido pelo legislador, actualmente, no artigo 135º, 

alínea b), da Lei n.º 23/2007, no sentido de que não podem ser afastados compulsivamente ou 

expulsos do território nacional os estrangeiros que tenham a seu cargo filhos menores de 

nacionalidade portuguesa ou estrangeira, a residir em Portugal, sobre os quais exerçam 

efectivamente as responsabilidades parentais e a quem assegurem o sustento e a educação. 

A nossa Lei revela-se ser um modelo equilibrado na ponderação de interesses, quer por 

um lado os da vivência em sociedade, como do cidadão a expulsar e das suas ligações a este 

país e/ou familiares, designadamente na alínea a) do citado artigo ao impedir a expulsão ou 

afastamento coercivo daqueles cidadãos estrangeiros que tenham nascido em território 

português e aqui residam habitualmente. 

Com excepção dos casos de atentado à segurança nacional ou à ordem pública e das 

situações daqueles cuja presença ou actividades no País constituam ameaça aos interesses ou 

à dignidade do Estado Português ou dos seus nacionais, ou em relação aos quais existam sérias 

razões para crer que cometeu actos criminosos graves ou que tenciona cometer actos dessa 

53 Que declarou a inconstitucionalidade, com força obrigatória geral, por violação das disposições 
conjugadas dos artigos 33.º, n.º 1, e 36.º, n.º 6, da Constituição, das normas do artigo 101º, n.º 1, 
alíneas a), b) e c), e n.º 2, e do artigo 125º, n.º 2, do Decreto-Lei n.º 244/98, de 8 de Agosto [diploma 
revogado pela Lei 23/2007], na sua versão originária, da norma do artigo 68º, n.º 1, alíneas a), b) e c), do 
Decreto-Lei n.º 59/93, de 3 de Março, e da norma do artigo 34º, n.º 1, do Decreto-Lei n.º 15/93, de 22 
de Janeiro, enquanto aplicáveis a cidadãos estrangeiros que tenham a seu cargo filhos menores de 
nacionalidade portuguesa residentes em território nacional. 
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natureza, designadamente no território da União Europeia (cf., alíneas c) e f), do n.º 1, do 

artigo 134º e artigo 135º, da Lei 23/2007).  

IV- Conclusões 

1. A primeira constatação é a de que o direito ao reagrupamento familiar tem sido 

escassamente apreciado pela jurisprudência nacional, quer em termos de casos submetidos a 

litígio quer em termos de matérias.  

Na pesquisa efectuada a temática tem sido abordada por dois prismas o da legitimidade 

processual e o do meio processual.  

2. O Direito ao reagrupamento familiar é um direito fundamental do cidadão estrangeiro 

reconhecido por via do direito à equiparação consagrado no art. 15º, da CRP, tendo por 

reporte o direito à família consagrado no art. 36º, da CRP.  

3. A Lei n.º 23/2007, de 4.07, transpôs para a ordem jurídica interna designadamente a 

Directiva n.º 2003/86/CE, do Conselho, de 22 de Setembro, relativa ao direito ao 

reagrupamento familiar (art. 2º, n.º 1, al. a)). Consagra um elenco de membros da família mais 

lato do que a própria Directiva e do que aquele que tem vindo a ser reconhecido quer pelo 

Tribunal de Justiça da União Europeia quer pelo Tribunal Europeu dos Direitos do Homem.  

4. No respeito pela vida e unidade familiar decorrente nomeadamente do artigo 8º, da 

CEDH, o afastamento coercivo ou a expulsão de cidadão estrangeiro só ocorre nos casos 

previstos na Lei, art. 135º, com salvaguarda da relação familiar, quando existam filhos 

menores sobre os quais exerça efectivamente sustento e educação.  
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 TEDH, Al-Jedda v. Reino Unido [GS], n.º 27021/08, de 07-07-2011 
Temas abordados: Arts. 1.º e 5.º da CEDH, detenção, garantias efetivas, medidas de combate 
ao terrorismo. 
 


Article 1 


Jurisdiction of states 


Territorial jurisdiction in relation to detention of Iraqi national by British Armed Forces in 


Iraq 


Article 5 


Article 5-1 


Lawful arrest or detention 


Continued preventive detention of Iraqi national by British Armed Forces in Iraq on basis 


of United Nations Security Council Resolution: violation 


Facts – In March 2003 a United States of America-led coalition, including British armed 


forces, invaded Iraq. Major combat operations in Iraq were declared complete in May 2003. As 


from that date, the United Kingdom became an occupying power under the relevant provisions 


of the regulations annexed to the 1907 Hague Convention and the 1949 Fourth Geneva 


Convention. A United Nations Assistance Mission for Iraq (UNAMI) was established. In its 


Resolutions 1511 (2003) and 1546 (2004), the United Nations Security Council described the 


role of UNAMI, reaffirmed its authorisation for the multinational force under unified command 


and decided “that the multinational force shall have the authority to take all necessary 


measures to contribute to the maintenance of security and stability in Iraq”. 


The applicant is an Iraqi national. In October 2004 he was arrested on suspicion of 


involvement in terrorism and subsequently detained for over three years at a detention facility 


in Basra (Iraq) run by British troops. His internment was deemed necessary for imperative 


reasons of security in Iraq. The intelligence supporting the allegations was not disclosed to him 


and no criminal charges were brought against him. His detention was subject to periodic 


reviews by the commander of the multinational division. In June 2005 he brought judicial-


review proceedings in the United Kingdom challenging the lawfulness of his continued 


detention and the refusal of the Government to return him to the United Kingdom. The case 


was ultimately decided by the House of Lords on 17 December 2007. Although accepting that 


the actions of the British troops in Iraq were attributable to the United Kingdom and not the 


United Nations so that the United Kingdom was responsible for the applicant’s internment 


under international law, the House of Lords went on to find that Resolution 1546 effectively 


obliged/authorised British forces within the multinational force to use internment “where 


necessary for imperative reasons of security in Iraq” and that obligations imposed by Security 







Council resolutions took primacy over all other international obligations, even those arising 


under the European Convention. 


Law – Article 5 § 1: The Government had contended that the internment was attributable 


to the United Nations, not to the United Kingdom, and that the applicant was not, therefore, 


within United Kingdom jurisdiction under Article 1 of the Convention. Alternatively, the 


internment was carried out pursuant to Resolution 1546, which created an obligation on the 


United Kingdom to detain the applicant which, pursuant to Article 103 of the United Nations 


Charter, overrode its Convention obligations. 


(a) Jurisdiction – Security Council resolutions were to be interpreted in the light not only 


of the language used but also the context in which they were adopted*. At the time of the 


invasion in March 2003, there was no resolution providing for the allocation of roles in Iraq if 


the existing regime was displaced. In a letter to the president of the Security Council dated 8 


May 2003, the permanent representatives of the United States and the United Kingdom had 


explained that, after displacing the previous regime, they had created the Coalition Provisional 


Authority to exercise powers of government, including the provision of security in Iraq, 


temporarily. They acknowledged that the United Nations had a vital role to play in providing 


humanitarian relief, supporting the reconstruction of Iraq and helping in the formation of an 


Iraqi interim government. 


The first UNSC resolution after the invasion – Resolution 1483, adopted on 22 May 2003 – 


did not assign any security role to the United Nations. Although Resolution 1511, adopted on 


16 October 2003, authorised “a multinational force under unified command to take all 


necessary measures to contribute to the maintenance of security and stability in Iraq”, the 


Court did not consider that this meant that the acts of soldiers within the Multi-National Force 


became attributable to the United Nations or ceased to be attributable to the troop-


contributing nations. In particular, the United Nations did not assume any degree of control 


over either the Multi-National Force or any other of the executive functions of the Coalition 


Provisional Authority. In Resolution 1546, adopted on 8 June 2004, some four months before 


the applicant was taken into detention, the Security Council had reaffirmed the authorisation 


for the Multi-National Force, but there was no indication that it had intended to assume any 


greater degree of control or command over the force than it had exercised previously. 


Moreover, the fact that the UN Secretary General and UNAMI had repeatedly protested about 


the extent to which security internment was being used by the Multi-National Force made it 


difficult to conceive that the applicant’s detention was attributable to the United Nations. In 


sum, the Security Council had neither effective control nor ultimate authority and control over 







the acts and omissions of troops within the Multi-National Force. The applicant’s detention 


was therefore not attributable to the United Nations. 


The internment had taken place within a detention facility controlled exclusively by British 


forces, and the applicant had thus been within the authority and control of the United 


Kingdom throughout. The decision to hold him in internment had been taken by the British 


officer in command of the detention facility. The fact that his detention was subject to reviews 


by committees including Iraqi officials and non-United Kingdom representatives from the 


Multi-National Force did not prevent it from being attributable to the United Kingdom. The 


applicant thus fell within the jurisdiction of the United Kingdom for the purposes of Article 1 of 


the Convention. 


Conclusion: within the jurisdiction (unanimously). 


(b) Substantive aspect – The Government did not contend that the detention was justified 


under any of the exceptions set out in subparagraphs (a) to (f) of Article 5 § 1, or purport to 


derogate under Article 15. Instead, they argued that, by virtue of Article 103** of the United 


Nations Charter, the obligations created by Security Council Resolution 1546 prevailed over 


the United Kingdom’s Convention duties. 


The Court noted, however, that the United Nations was created, not just to maintain 


international peace and security, but also to “achieve international cooperation in … 


promoting and encouraging respect for human rights and fundamental freedoms”. Article 


24(2) of the Charter required the Security Council, in discharging its duties with respect to its 


primary responsibility for the maintenance of international peace and security, to “act in 


accordance with the Purposes and Principles of the United Nations”. Against that background, 


there had to be a presumption when interpreting Security Council resolutions that the Security 


Council did not intend to impose any obligation on Member States to breach fundamental 


principles of human rights. In the event of any ambiguity in the terms of such a resolution, the 


Court therefore had to choose the interpretation which was most in harmony with the 


requirements of the Convention and which avoided any conflict of obligations. In the light of 


the United Nations’ important role in promoting and encouraging respect for human rights, it 


was to be expected that clear and explicit language would be used were the Security Council to 


intend States to take particular measures which would conflict with their obligations under 


international human-rights law. 


Internment was not explicitly referred to in Resolution 1546, which authorised the Multi-


National Force “to take all necessary measures to contribute to the maintenance of security 


and stability in Iraq”. Internment was, however, listed in a letter from the US Secretary of State 


annexed to the Resolution, as an example of the “broad range of tasks” which the Multi-







National Force was ready to undertake. In the Court’s view, the terminology of the Resolution 


left open to the Member States within the Multi-National Force the choice of the means to be 


used to contribute to the maintenance of security and stability in Iraq. Moreover, in the 


Preamble to the Resolution, the commitment of all forces to act in accordance with 


international law was noted, and the Convention was part of international law. In the absence 


of clear provision to the contrary, the presumption had to be that the Security Council 


intended States within the Multi-National Force to contribute to the maintenance of security 


in Iraq while complying with their obligations under international human-rights law. 


Furthermore, it was difficult to reconcile the argument that Resolution 1546 placed an 


obligation on Member States to use internment with the objections repeatedly made by the 


UN Secretary General and UNAMI to the use of internment by the Multi-National Force. Under 


Resolution 1546 the Security Council mandated both the Secretary General, through his 


Special Representative, and UNAMI to “promote the protection of human rights … in Iraq”. In 


his quarterly reports throughout the relevant period, the UN Secretary General had repeatedly 


described the extent to which security internment was being used by the Multi-National Force 


as “a pressing human rights concern”. UNAMI had reported on the human-rights situation 


every few months during the same period and repeatedly expressed concern at the large 


number of people being held in indefinite internment without judicial oversight. 


In conclusion, the Court considered that Resolution 1546 had authorised the United 


Kingdom to take measures to contribute to the maintenance of security and stability in Iraq. 


However, neither that nor any other resolution explicitly or implicitly required the United 


Kingdom to place individuals considered a security risk into indefinite detention without 


charge. In those circumstances, in the absence of a binding obligation to use internment, there 


was no conflict between the United Kingdom’s obligations under the UN Charter and its 


obligations under Article 5 § 1 of the Convention. The provisions of Article 5 § 1 were 


accordingly not displaced. 


Conclusion: violation (sixteen votes to one). 


Article 41: EUR 25,000 in respect of non-pecuniary damage. 


(See also Al-Skeini and Others v. the United Kingdom [GC], no. 55721/07, 7 July 2011, 


Information Note no. 143) 
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 TEDH, O’Donoghue e outros v. Reino Unido, n.º 34848/07, de 14-12-2010 
Temas abordados: Arts. 12.º e 14.º da CEDH, residência, controlos internos, imigração, 
casamento, discriminação religiosa, não discriminação, taxas. 


 
Article 12 
Marry 
Requirement of certificate of approval for immigrants wishing to marry other than in the 


Church of England: violation 
Article 14 
Discrimination 
Requirement of certificate of approval for immigrants wishing to marry other than in the 


Church of England: violation 
 
Facts – Under section 19 of the Asylum and Immigration Act 2004, persons subject to 


immigration control who wish to get married but are not willing or able to do so in the Church 
of England must apply to the Secretary of State for permission in the form of a certificate of 
approval, for which they must pay a fee. There is no exemption or possibility of waiver or 
reduction of this fee, which at the material time was 295 pounds sterling (GBP) (about EUR 
330). Under the first version of the scheme – introduced in 2005 – in order to qualify for a 
certificate of approval applicants had to have been granted leave to enter or remain in the 
United Kingdom for a period of more than six months and have at least three months of that 
leave remaining at the time of making the application. The scheme was subsequently amended 
twice with eligibility for a certificate of approval being extended firstly to applicants who had 
insufficient leave to enter or remain and then to those who had no leave to enter or remain. 
Under these new second and third versions of the scheme, applicants could be asked to submit 
information to show that the proposed marriage was genuine. 


The second applicant, a Nigerian national, arrived in Northern Ireland in 2004 where he 
met the second applicant, to whom he proposed in May 2006. The couple did not seek to 
marry in the Church of England as they were practising Roman Catholics and, in any event, 
there is no Church of England in Northern Ireland. They therefore required a certificate of 
approval. However, as an asylum-seeker the second applicant did not become eligible to apply 
for a certificate until the third version of the scheme came into effect in June 2007. In July 
2007 the first and second applicants applied for a certificate and requested exemption from 
the fee on the grounds that the first applicant was dependent on State benefits and the 
second applicant was not permitted to work under the terms of his temporary admission to 
the United Kingdom, but their application was rejected for failure to pay the fee. Ultimately, a 
certificate of approval was granted in July 2008 after they succeeded in raising the sum 
payable with help from friends. 


 
Law – Article 12: Though not inherently objectionable, the requirement for persons 


subject to immigration control to submit an application for a certificate of approval before 
being permitted to marry in the United Kingdom gave rise to a number of grave concerns. 


First, the decision whether or not to grant a certificate of approval was not based solely 
on the genuineness of the proposed marriage. The first version of the scheme did not provide 
for or envisage any investigation of that issue as the decision whether or not to grant a 
certificate was based solely on whether the applicant had sufficient leave; the second and 
third versions provided that persons with insufficient or no valid leave to remain could be 
required to submit information concerning the genuineness of their relationship. In contrast, 
under all three versions of the scheme applicants with “sufficient” leave to remain qualified for 
certificates of approval without any apparent requirement that they submit information 
concerning the genuineness of the proposed marriages. 







Secondly, the first and second versions of the scheme had imposed a blanket prohibition 
on the exercise of the right to marry on all persons in a specified category – foreign nationals 
with either insufficient or no leave to remain – regardless of whether the proposed marriage 
was one of convenience or not. There was no justification whatsoever for imposing a blanket 
prohibition on the right of persons falling within these categories to exercise their right to 
marry. Even had there been evidence (none was submitted) to suggest that such persons were 
more likely to enter into marriages of convenience, a blanket prohibition, without any attempt 
being made to investigate the genuineness of the proposed marriages, restricted the right to 
marry to such an extent that its very essence was impaired. The existence of an exception on 
compassionate grounds did not alter the position as it was entirely at the discretion of the 
Secretary of State. 


Thirdly, a fee fixed at a level which a needy applicant could not afford could impair the 
essence of the right to marry. In view of the fact that many persons subject to immigration 
control would be unable to work or would fall into the lower income bracket, the fee of GBP 
295 was sufficiently high to impair the right to marry. That had remained the case even after 
the introduction of a system of refunds for needy applicants was introduced in July 2010, as 
the requirement to pay a fee could still act as a powerful disincentive to marriage. 


In conclusion, from May 2006, when the applicants first formed the intention to marry, 
until they were issued with a certificate of approval in July 2008, the very essence of the first 
and second applicants’ right to marry was impaired, initially because under the second version 
of the scheme the second applicant was not eligible for a certificate of approval and 
subsequently because of the level of the fee charged. 


Conclusion: violation (unanimously). 
 
Article 14 in conjunction with Article 12: The first version of the scheme was 


discriminatory on the ground of religion. The second applicant had been in a relatively similar 
position to a person with no leave to remain who was willing and able to marry in the Church 
of England. While such a person was free to marry unhindered, the second applicant had been 
both unwilling (on account of his religious beliefs) and unable (on account of his residence in 
Northern Ireland) to enter into such a marriage. Consequently, he had initially been prohibited 
from marrying at all in the United Kingdom before, following the amendments to the scheme, 
being permitted to marry only after submitting an application for a certificate of approval and 
paying a sizeable fee. There had therefore been a clear difference in treatment for which no 
objective and reasonable justification had been provided. 


Conclusion: violation (unanimously). 
 
Article 14 in conjunction with Article 9: The Government conceded that, through being 


subject to a regime to which those wishing to marry in the Church of England would not have 
been subject, the first and second applicants’ rights under Article 14, taken together with 
Article 9, had been breached. 


Conclusion: violation (unanimously). 
Article 41: EUR 8,500, jointly, in respect of non pecuniary damage, and GBP 295, jointly, in 


respect of pecuniary damage. 
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 TEDH, M.S.S. v. Bélgica e Grécia [GS], n.º 30696/09, 21-01-2011 
Temas abordados: Arts. 3.º e 13.º da CEDH, detenção, proibição de tratamentos desumanos e 
degradantes, direitos de informação, direito de habitação. 


 


Article 3 


Degrading treatment 


Expulsion 


Conditions of detention and subsistence of asylum-seeker expelled under the Dublin 


Regulation: violation 


Article 13 


Effective remedy 


Deficiencies in the asylum procedure in Greece and risk of expulsion without any serious 


examination of merits of asylum application or access to effective remedy: violation 


Facts – The applicant, an Afghan national, entered the European Union via Greece. In 


February 2009 he arrived in Belgium, where he applied for asylum. In accordance with the 


Dublin Regulation, the Aliens Office asked the Greek authorities to take responsibility for the 


asylum application. Late in May 2009 the Aliens Office ordered the applicant to leave the 


country for Greece. The applicant lodged an application under the extremely urgent procedure 


to have the execution of that order stayed, but his application was rejected. On 4 June 2009 


the Greek authorities sent a standard document confirming that it was their responsibility to 


examine the asylum application and stating that the applicant would be able to apply for 


asylum on arrival in the country. He was sent back to Greece on 15 June 2009. On his arrival 


there he was immediately placed in detention for four days in a building next to the airport, 


where the conditions of detention were allegedly appalling. On 18 June 2009 he was released 


and issued with an asylum-seeker’s card and notice to report to the police headquarters to 


register the address where he could be reached with news about his asylum application. The 


applicant did not report to the police headquarters. Having no means of subsistence, he lived 


in the street. Later, as he was attempting to leave Greece, he was arrested and placed in 


detention for a week in the building next to the airport, where he was allegedly beaten by the 


police. After his release, he continued to live in the street. When his asylum-seeker’s card was 


renewed in December 2009, steps were taken to find him accommodation, but apparently to 


no avail. 


Law – Article 3 


(a) Conditions of detention in Greece – The difficulties caused by the increasing numbers 


of migrants and asylum-seekers from States around the external borders of the European 


Union did not absolve the States of their obligations in respect of Article 3. According to their 







agreement of 4 June 2009 to take charge of the applicant, the Greek authorities had been 


aware of the applicant’s identity and his status as a potential asylum-seeker. In spite of that, 


he had immediately been placed in detention without explanation, a widespread practice 


according to various reports produced by international and non-governmental organisations. 


He had suffered poor conditions of detention, and brutality and insults at the hands of the 


police officers in the detention centre, even though such conditions had already been found to 


amount to degrading treatment because the victims were asylum-seekers. Brief as they were, 


the periods the applicant had spent in detention could not be considered insignificant. Taken 


together, the feeling of arbitrariness and the feeling of inferiority and anxiety often associated 


with it, as well as the profound effect such conditions of detention indubitably had on a 


person's dignity, constituted degrading treatment. In addition, the applicant's distress had 


been accentuated by the vulnerability inherent in his situation as an asylum-seeker. 


Conclusion: violation (unanimously). 


(b) Living conditions in Greece – In spite of the obligations incumbent on the Greek 


authorities under their own legislation and the European Union’s Reception Directive, the 


applicant had lived for months in the most abject poverty, with no food and nowhere to live or 


to wash. He also lived in constant fear of being attacked and robbed, with no prospect of his 


situation improving. This explained why he had attempted to leave Greece on more than one 


occasion. His account of his living conditions was corroborated by the reports of various 


international organisations and bodies. At no time had the applicant been duly informed of the 


possibilities of accommodation that were available to him. The authorities could not have been 


unaware that the applicant was homeless and should not have expected him to take the 


initiative of reporting to police headquarters to provide for his basic needs. That situation had 


lasted since his transfer in June 2009, although the authorities could have considerably 


abbreviated his suffering by promptly examining his asylum application. They had thus failed 


to take due account of the applicant’s vulnerability as an asylum-seeker and must be held 


responsible – because of their inaction and their failure to process his asylum application – for 


the conditions he had had to endure for many months. The applicant’s living conditions, 


combined with the prolonged uncertainty he lived in and the total lack of any prospect of his 


situation improving, had attained the minimum level of severity required by Article 3 of the 


Convention. 


Conclusion: violation (sixteen votes to one). 


(c) The applicant’s transfer from Belgium to Greece – Considering that, while the 


applicant’s asylum request was still pending, reports produced by international organisations 


and bodies all gave similar accounts of the practical difficulties raised by the application of the 







Dublin system in Greece, and the United Nations High Commissioner for Refugees had warned 


the Belgian Government about the situation there, the Belgian authorities must have been 


aware of the deficiencies in the asylum procedure in Greece when the expulsion order against 


him had been issued, and he should not have been expected to bear the entire burden of 


proof as regards the risks he faced by being exposed to that procedure. Belgium had initially 


ordered the expulsion solely on the basis of a tacit agreement by the Greek authorities, and 


had proceeded to enforce the measure without the Greek authorities having given any 


individual guarantee whatsoever, when they could easily have refused the transfer. The 


Belgian authorities should not simply have assumed that the applicant would be treated in 


conformity with the Convention standards; they should have verified how the Greek 


authorities applied their asylum legislation in practice; but they had not done so. 


Conclusion: violation (sixteen votes to one). 


(d) The decision of the Belgian authorities to expose the applicant to the conditions of 


detention and the living conditions that prevailed in Greece – The Court had already found the 


applicant’s conditions of detention and living conditions in Greece to be degrading. The 


conditions concerned had been well documented and easily verifiable in numerous sources 


prior to the applicant’s transfer. That being so, by removing the applicant to Greece, the 


Belgian authorities had knowingly exposed him to detention and living conditions that 


amounted to degrading treatment. 


Conclusion: violation (fifteen votes to two). 


Article 13 taken together with Article 3 


(a) In respect of Greece – The situation in Afghanistan posed a widespread problem of 


insecurity, and the applicant was particularly exposed to reprisals by anti-government forces 


because he had worked as an interpreter for the international air force personnel stationed 


there. 


The three-day deadline the applicant had been given to report to the police 


headquarters had been too short considering how difficult it was to gain access to the building. 


Also, like many other asylum-seekers, the applicant had believed that the only purpose of that 


formality was to declare his address in Greece, which he could not have done as he was 


homeless. Nor was it mentioned anywhere in the notification document that he could declare 


that he had no fixed abode, so that news could be sent to him by other means. It had been the 


responsibility of the Greek Government to find a reliable means of communicating with the 


applicant so that he could effectively follow the procedure. 


Furthermore, the authorities had still not examined the applicant’s asylum request. Nor 


had they taken any steps to communicate with him, or any decision about him. This had 







deprived him of any real and adequate opportunity to state his case. It was also a matter of 


some concern that there was a real risk that the applicant would be sent back to Afghanistan 


without any decision having been taken on the merits of his case, considering that he had 


already narrowly escaped expulsion twice. 


As regards the possibility of the applicant applying to the Greek Supreme Administrative 


Court for judicial review of a potential rejection of his asylum request, the authorities had 


failed to take any steps to communicate with him. That, combined with the poor functioning of 


the notification procedure in respect of persons with no known address made it very uncertain 


whether he would learn the outcome of his asylum application in time to react within the 


prescribed time-limit. In addition, although the applicant clearly could not afford a lawyer, he 


had received no information on access to advice through the legal-aid scheme, which was itself 


rendered ineffective in practice by the shortage of lawyers on the list. Lastly, appeals to the 


Supreme Administrative Court generally took so long that they were no remedy for the lack of 


guarantees that asylum applications would be examined on their merits 


There had therefore been a violation of Article 13 taken in conjunction with Article 3 


because of the deficiencies in the Greek authorities’ examination of the applicant’s asylum 


application and the risk he faced of being removed directly or indirectly back to his country of 


origin without any serious examination of the merits of his application and without having had 


access to an effective remedy. 


Conclusion: violation (unanimously). 


(b) In respect of Belgium – The Court found that the extremely urgent procedure did not 


meet the requirements of the Court’s case-law whereby any complaint that expulsion to 


another country would expose an individual to treatment prohibited by Article 3 must be 


closely and rigorously scrutinised, and the competent body must be able to examine the 


substance of the complaint and afford proper redress. As the Aliens Appeals Board’s 


examination of cases was mostly limited to verifying whether the persons concerned had 


produced concrete proof of the irreparable damage that might result from the alleged 


potential violation of Article 3, the applicant’s appeal would have had no chance of success. 


Conclusion: violation (unanimously). 


Article 46: Without prejudice to the general measures required to prevent other similar 


violations in the future, Greece was to proceed, without delay, with an examination of the 


merits of the applicant’s asylum request in keeping with the requirements of the Convention 


and, pending the outcome of that examination, to refrain from deporting the applicant. 


Article 41: Greece and Belgium were to pay the applicant, respectively, EUR 1,000 and 


EUR 24,900 in respect of non-pecuniary damage. 
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 TEDH, Ramzy v. Países Baixos, n.º 25424/05, de 20-07-2010 
Temas abordados: Arts. 3.º e 37.º da CEDH, procedimento, nível de garantias, proibição de 
tratamentos desumanos e degradantes, expulsão. 
 


Article 3 


Expulsion 


Risk of ill-treatment in case of expulsion to Algeria of a terrorist suspect: admissible 


Article 13 


Effective remedy 


Denial of access to intelligence that had resulted in an asylum seeker’s exclusion on 


national security grounds: admissible 


The applicant is an Algerian national known to the Netherlands authorities under the name 


of “Mohammed Ramzy” as well as several aliases. Since 1998 he has been residing illegally in 


the Netherlands after two successive asylum requests were rejected. In 2002 the applicant and 


eleven others were arrested on suspicion of membership of an active Islamic extremist support 


network in the Netherlands. These suspicions were based on intelligence reports by the 


Netherlands national security agency. The network was believed to have links with the 


Algerian Groupe Salafiste pour la Prédication et le Combat (GSPC) and al-Qaeda and to be 


involved in the recruitment and preparation of young men in the Netherlands for Islamic 


extremist terrorist acts abroad (in Kashmir, Afghanistan and Iraq). In 2003, in the criminal 


proceedings known as “the Rotterdam jihad trial”, the applicant was acquitted as the trial 


court concluded that the intelligence reports could not be used in evidence, given the absence 


of an effective opportunity for the defence to verify their content and completeness. 


Consequently, the applicant was released from pre-trial detention. Immediately after his 


release, he filed a third asylum request, claiming that he would be exposed in Algeria to a risk 


of ill-treatment for his suspected involvement with Islamic extremist terrorism, as the jihad 


trial had been given wide coverage in the international media. His request was rejected, as the 


alleged risk was deemed too general and unsubstantiated. In the meantime, in 2004 the 


Minister for Immigration and Integration issued an exclusion order against the applicant for 


posing a threat to national security. He unsuccessfully challenged both decisions before the 


courts. On 15 July 2005, at the applicant’s request, the European Court decided to indicate to 


the respondent Government under Rule 39 of the Rules of Court that the applicant should not 


be removed to Algeria until further notice. Subsequently, he was released from detention. His 


request for access to the material on which the intelligence report was based, was rejected, as 


he had failed to submit a valid identity document. The judicial proceedings on this issue are 


still pending. In 2005 the Algerian authorities advised in reply to a request from their Dutch 







counterparts that the applicant was known in Algeria under another name, and issued a 


laissez-passer in that name. To date, it has not been used by the Netherlands authorities. In 


2006 the Netherlands national security agency stated in a new report that the applicant had 


stayed in Algeria after July 2004. The applicant contested that statement. Referring to various 


reports on Algeria, he complains that, if he is expelled there, he will be exposed to a real risk of 


treatment contrary to Article 3 of the Convention. He further complains under Article 13 in 


conjunction with Article 3 that, as he has not been granted access to the material on which the 


national security agency relied in their reports, he has been denied the right to effective 


adversarial proceedings and therefore does not have an effective remedy. Admissible. 
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 TEDH, A. e outros v. Reino Unido, n.º 3455/05, de 19-02-2009 
Temas abordados: Arts. 3.º, 5.º e 15.º da CEDH, detenção, proibição de tratamentos 
desumanos e degradantes, expulsão, extradição, medidas de combate ao terrorismo. 


 


Article 5 


Article 5-1-f 


Expulsion 


Extradition 


Indefinite detention of foreign nationals suspected of involvement in terrorism: violation 


Article 3 


Degrading treatment 


Inhuman treatment 


Indefinite detention of foreign nationals suspected of involvement in terrorism: no 


violation 


Article 5 


Article 5-4 


Take proceedings 


Withholding on national security grounds of material relevant to lawfulness of detention: 


violation; no-violation 


Article 15 


Validity of derogation from Article 5 § 1 obligations in respect of powers to detain foreign 


nationals suspected of terrorism who could not be deported for fear of ill-treatment: not valid 


Article 41 


Just satisfaction 


Entitlement where unlawful detention was result of public emergency and State’s inability 


to deport applicants to their country of origin for fear of ill-treatment: reduced award 


Facts: Following the terrorist attacks of 11 September 2001 on the United States of 


America, the British Government considered the United Kingdom to be under threat from a 


number of foreign nationals present in the country who were providing a support network for 


extremist Islamist terrorist operations linked to al-Qaeda. Since certain of these individuals 


could not be deported because they risked ill-treatment in their country of origin, the 


Government considered it necessary to create an extended power permitting their detention 


where the Secretary of State reasonably believed that their presence in the United Kingdom 


was a risk to national security and reasonably suspected that they were an “international 


terrorist”. Since the Government considered that this detention scheme might not be 


consistent with Article 5 § 1 of the Convention, they issued a derogation notice under Article 







15, in which they referred to the provisions of Part 4 of the Anti-Terrorism, Crime and Security 


Act 2001 (“the 2001 Act”), including the power to detain foreign nationals certified as 


“suspected international terrorists” who could not “for the time being” be removed from the 


United Kingdom. 


Part 4 of the 2001 Act came into force in December 2001 and was repealed in March 


2005. During the lifetime of the legislation 16 foreign nationals, including the 11 applicants, 


were certified and detained. Six of the applicants were detained in December 2001 and the 


others on various dates up until October 2003. The second and fourth applicants were 


released after electing to leave the United Kingdom, the second for Morocco within three days 


of his arrest and the fourth for France within three months. The others remained in detention 


at Belmarsh Prison, although three were transferred to a secure mental hospital following a 


deterioration in their mental health (which in one instance led to a suicide attempt) and 


another was released on bail in April 2004, under conditions equal to house arrest, again 


because of serious concerns over his mental health. 


The decision to certify the applicants under the 2001 Act was subject to six-monthly 


review before the Special Immigration Appeals Commission (SIAC). Each of the applicants 


appealed against the Secretary of State’s decision to certify him. SIAC used a procedure which 


enabled it to consider both evidence which could be made public (“open material”) and 


sensitive evidence which could not be disclosed for reasons of national security (“closed 


material”). The detainee and his legal representatives were given the open material and 


permitted to comment on it in writing and at a hearing. The closed material was not disclosed 


to the detainee or his lawyers but to a “special advocate”, appointed on behalf of each 


detainee by the Solicitor General. In addition to the open hearings, SIAC held closed hearings 


to examine the secret evidence, where the special advocate could make submissions on behalf 


of the detainee on procedural matters, such as the need for further disclosure, and as to the 


substance and reliability of the closed material. However, once the special advocate had seen 


the closed material he could not have any contact with the detainee or his lawyers, except 


with the leave of the court. SIAC dismissed each of the applicants’ appeals against certification. 


The applicants also brought proceedings in which they challenged the fundamental 


legality of the derogation under Article 15. These proceedings were eventually determined by 


the House of Lords on 16 December 2004. It held that although there was a public emergency 


threatening the life of the nation the detention scheme did not rationally address the threat to 


security and was therefore disproportionate. In particular, there was evidence that United 


Kingdom nationals were also involved in terrorist networks linked to al-Qaeda and that the 


detention scheme discriminated unjustifiably against foreign nationals. It therefore made a 







declaration of incompatibility under the Human Rights Act and quashed the derogation order. 


Part 4 of the 2001 Act was repealed by Parliament in March 2005 and those applicants still in 


detention were released and made subject to control orders under the Prevention of 


Terrorism Act 2005. 


Law 


Articles 5 § 1 (f) and 15 – (a) Scope of case: The Government were not estopped from 


relying on subparagraph (f) before the Court even though they had not done so before the 


domestic courts, as they had expressly kept open the question of the application of Article 5 in 


the text of the derogation and in the domestic proceedings, and the House of Lords had 


considered the compatibility of the detention with Article 5 § 1 before assessing the validity of 


the derogation. Nor was there was any reason of principle to prevent the Government from 


raising all the arguments open to them to defend the proceedings before the Court, even if 


that involved calling into question the conclusion of their own supreme court. The applicants’ 


preliminary objections on these two points were therefore dismissed. 


(b) Merits: The Court would first ascertain whether the applicants’ detention was 


permissible under Article 5 § 1 (f). Only if it was not would it need to determine the validity of 


the derogation. 


(1) Whether the detention was permissible: The deprivation of liberty of persons “against 


whom action is being taken with a view to deportation or extradition” was justified only for as 


long as the deportation or extradition proceedings were in progress and provided they were 


prosecuted with due diligence. The Court found no violation in respect of the second and 


fourth applicants, who had been detained for only short periods before electing to leave the 


United Kingdom. However, it was clear that the remaining nine applicants had been certified 


and detained because they were suspected of being international terrorists whose presence at 


liberty in the United Kingdom gave rise to a threat to national security. One of the principal 


assumptions underlying the derogation notice, the 2001 Act and the decision to detain the 


applicants had been that they could not be removed or deported “for the time being”. There 


was no evidence that there had been any realistic prospect of their being expelled without 


being put at real risk of ill-treatment. In these circumstances, the Government’s policy of 


keeping the possibility of deporting the applicants “under active review” was not sufficiently 


certain or determinative to amount to “action ... being taken with a view to deportation”. 


Accordingly, the applicants’ detention did not fall within the exception set out in Article 5 § 1 


(f). 


(2) Whether the derogation was valid: The highest domestic court had examined this 


question and concluded that, though there had been a public emergency threatening the life 







of the nation the measures taken in response had not been strictly required by the exigencies 


of the situation. The Court therefore considered that it would be justified in reaching a 


contrary conclusion only if satisfied that the national court had misinterpreted or misapplied 


Article 15 or the related case-law or reached a conclusion that was manifestly unreasonable. 


(i) "Public emergency threatening the life of the nation": Before the domestic courts, the 


Secretary of State had provided evidence to show the existence of a threat of serious terrorist 


attacks planned against the United Kingdom. Additional closed evidence had been provided 


before SIAC. All but one of the national judges had accepted that danger to have been 


credible. Although no al-Qaeda attack had taken place within the territory at the time the 


derogation was made, the national authorities could not be criticised for fearing such an attack 


to be imminent. A State could not be required to wait for disaster to strike before taking 


measures to deal with it. The national authorities enjoyed a wide margin of appreciation in 


assessing the threat on the basis of the known facts. Weight had to attach to the judgment of 


the executive and Parliament and, specifically, to the views of the national courts, who were 


better placed than the European Court to assess the relevant evidence. The Court therefore 


accepted that there had been a public emergency threatening the life of the nation. 


(ii) Whether the derogating measures were strictly required: The Government had 


challenged the House of Lords’ finding that the applicants’ detention was disproportionate on 


five grounds. In response to their first argument that the domestic courts had afforded the 


State too narrow a margin of appreciation in assessing what measures were strictly necessary, 


the Court explained that the margin of appreciation doctrine had always been meant as a tool 


to define relations between the domestic authorities and the Court; it could not have the same 


application to relations between the different organs of State at the domestic level. The 


question whether the measures were strictly required was ultimately a judicial decision, 


particularly where, as here, the applicants had been deprived of their fundamental right to 


liberty over a long period. In any event, the House of Lords had approached the issues carefully 


and could not be said to have given inadequate weight to the views of the executive or 


Parliament. As to the Government’s second argument, that the House of Lords had examined 


the legislation in the abstract rather than the applicants’ concrete cases, the Court noted that 


the approach under Article 15 was necessarily focused on the general situation and that 


where, as in the instant case, the measures had been found to be disproportionate and 


discriminatory, there was no need to examine their application in each individual case. As to 


the Government’s third point, that the House of Lords’ conclusion had turned not on a 


rejection of the necessity to detain the applicants but on the absence of legislative power to 


detain nationals who posed a risk to national security, the Court considered that the House of 







Lords had been correct in holding that the extended powers of detention were not to be seen 


as immigration measures, where a distinction between nationals and non-nationals would be 


legitimate, but instead as concerned with national security. The choice of an immigration 


measure to address what had essentially been a security issue had resulted in a failure 


adequately to address the problem, while imposing a disproportionate and discriminatory 


burden of indefinite detention on one group of suspected terrorists. There was no significant 


difference in the potential adverse impact of detention without charge on a national or on a 


non-national who in practice could not leave the country because of fear of torture abroad. 


The Government’s final two arguments – that it had been legitimate to confine the detention 


scheme to non-nationals to avoid alienating the British Muslim population and that the State 


could better respond to the terrorist threat if it were able to detain its most serious source, 


namely non-nationals – failed for want of evidence. In sum, the derogating measures were 


disproportionate in that they discriminated unjustifiably between nationals and non-nationals. 


Conclusion: violation save in respect of the second and fourth applicants (unanimously). 


Article 5 § 4 – The applicants had complained that the procedure before SIAC was unfair 


because the evidence against them was not fully disclosed. The Court declared the complaints 


of the second and fourth applicants inadmissible as they were already at liberty when the 


proceedings to determine the lawfulness of the detention under the 2001 Act commenced. 


With regard to the remaining applicants, the strong public interest in obtaining information 


about al-Qaeda and its associates and keeping the sources secret had to be balanced against 


the applicants’ right to procedural fairness in their appeals. It was therefore essential that as 


much information about the allegations and evidence against them was disclosed as was 


possible without compromising national security or the safety of others and that they had the 


possibility effectively to challenge the case against them. The Court accepted that SIAC was a 


fully independent court that could examine all the relevant evidence and ensure that no 


material was unnecessarily withheld, that the special advocate provided an important 


additional safeguard and that there was nothing to indicate that excessive and unjustified 


secrecy had been employed or that there had not been compelling reasons for the lack of 


disclosure in each case. Ultimately, however, the question was whether, in cases where the 


underlying evidence was not disclosed, the allegations in the open material were sufficiently 


specific to enable the applicant to provide his representatives and the special advocate with 


information with which to refute them. 


Applying that test, the Court noted that the open material against five of the applicants 


had included allegations (for example, about the purchase of specific telecommunications 


equipment, possession of specific documents linked to named terrorist suspects and meetings 







with named terrorist suspects with specific dates and places) that were sufficiently detailed to 


permit an effective challenge. The procedural requirement was thus satisfied in their case. 


However, the open evidence in the cases of the remaining four applicants was adjudged to 


have been insufficient to permit an effective challenge, either because a crucial element was 


missing (evidence of a link between money the applicants were alleged to have raised and 


terrorism) or because it was of a general and insubstantial nature such that SIAC had had to 


rely largely on the closed material. 


Conclusion: violation in respect of four applicants, no violation in respect of five applicants 


and inadmissible in respect of remaining two (unanimously). 


Article 5 § 5 – Since the violations of Article 5 §§ 1 and 4 could not give rise to an 


enforceable claim for compensation before the national courts, whose powers were limited to 


issuing a declaration of incompatibility with the Convention, there had been a violation of that 


provision too. 


Conclusion: violation in respect of all but the second and fourth applicants (unanimously). 


Article 3 – The European Convention prohibited in absolute terms torture and inhuman or 


degrading treatment and punishment even in the most difficult of circumstances, such as the 


fight against terrorism, and irrespective of the conduct of the person concerned. 


The second applicant’s complaint was declared inadmissible as he had been held for only 


a few days without undue hardship. As to the remaining ten applicants, their detention had 


not reached the high threshold of inhuman and degrading treatment for which a violation of 


Article 3 could be found. While the uncertainty and fear of indefinite detention must have 


caused them anxiety and distress, and had probably affected the mental health of some of 


them, the applicants had not been without any prospect or hope of release. They had 


successfully challenged the legality of the detention scheme under the 2001 Act before SIAC 


and the House of Lords. In addition, they had been able to bring individual challenges to the 


decision to certify them and SIAC was required by statute to review the continuing case for 


detention every six months. The applicants’ situation was accordingly not comparable to an 


irreducible life sentence. The conditions in which they were detained could not be taken into 


account as they had not attempted to exhaust the remedies available to all prisoners under 


administrative and civil law. 


Conclusion: no violation in respect of ten applicants, inadmissible in respect of remaining 


applicant (unanimously). 


Article 41 – Individual awards ranging from EUR 1,700 to EUR 3,900 in respect of 


pecuniary and non-pecuniary damage. These awards were substantially lower than in past 


cases of unlawful detention, in view of the fact that the detention scheme had been devised in 







the face of a public emergency and as a bona fide attempt to reconcile the need to protect the 


public against terrorism with the obligation not to send the applicants back to countries where 


they faced a real risk of ill-treatment. Further, since all the applicants in respect of whom the 


Court had found a violation of Article 5 § 1 had become the subject of control orders after 


their release in March 2005, it could not be assumed that they would not have been subjected 


to some restriction on their liberty even if the violations had not occurred. 
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 TEDH, C.G. e outros v. Bulgária, n.º 1365/07, de 24-04-2008 
Temas abordados: Arts. 8.º e 1.º do Protocolo 7, detenção, expulsão, garantias 
procedimentais, arbitrariedade, vida familiar, direito ao recurso. 


 


Article 8 


Expulsion 


Expulsion of an alien on unsubstantiated grounds resulting in separation from his family: 


violation 


Article 1 of Protocol No. 7 


Article 1 para. 1 of Protocol No. 7 


Review of expulsion decision 


Lack of procedural safeguards in deportation proceedings: violation 


Article 1 para. 2 of Protocol No. 7 


Expulsion before exercising procedural rights 


Lack of procedural safeguards in deportation proceedings: violation 


Facts: The first applicant, a Turkish national who settled in Bulgaria in 1992, married a 


Bulgarian national (the second applicant), with whom he had a daughter (the third applicant). 


He was granted a permanent residence permit in Bulgaria. In 2005 his residence permit was 


withdrawn and a deportation order was issued stating that he posed a threat to national 


security. The decision, relying on the relevant provisions of the Aliens Act, referred to a 


classified report by Plovdiv Internal Affairs but gave no factual grounds for the deportation. At 


6.30 a.m. on 9 June 2005 the first applicant was summoned to a police station, where he was 


served with the order and detained with a view to his expulsion. He was deported to Turkey 


the same day, without being allowed to get in touch with a lawyer or his wife and daughter. 


His subsequent appeal to the Minister of Internal Affairs was dismissed. In the ensuing judicial 


review proceedings, the Bulgarian courts rejected the first applicant’s complaints concerning 


the unlawfulness of his expulsion. Their decisions were based on information contained in the 


Ministry of Internal Affairs’ report, which stated that, following secret surveillance, it had been 


established that the first applicant was involved in drug-trafficking. On that basis, the courts 


refused to make any further enquiries into the facts of the first applicant’s case or examine any 


other evidence. (Since being deported, the first applicant has seen his wife and daughter a few 


times a year in Turkey. They have also remained in contact by telephone.) 


Law: Article 8 – The first applicant was lawfully residing in Bulgaria until his deportation 


in 2005 and after that date was only able to see his wife and daughter occasionally for brief 


periods of time. The deportation therefore amounted to an interference with the applicants’ 


right to respect for their family life. Even where national security was at stake, deportation 
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measures had been subject to some form of adversarial proceedings before an independent 


authority or court which was competent to effectively scrutinise the reasons for those 


measures and to review the relevant evidence, if need be with appropriate limitations on the 


use of classified information. In the present case the decision to deport the first applicant had 


given no factual grounds and had simply cited the relevant legal provisions concerning serious 


threats to national security. That conclusion was based on unspecified information contained 


in a classified report. As the first applicant had not been given even the slightest indication as 


to why he posed such a threat, he had not been able to present his case adequately in his 


appeal or in the ensuing judicial review proceedings. Moreover, in those proceedings the 


Bulgarian courts had subjected the decision on deportation to a purely formal examination, 


refusing to examine evidence which would confirm or contest the allegations against the first 


applicant, and had relied solely on uncorroborated information in a classified report drawn up 


as a result of covert monitoring. Furthermore, Bulgarian law on such monitoring did not 


provide the minimum guarantees required under Article 8 such as ensuring that the original 


written record of special surveillance was faithfully reproduced or laying down proper 


procedures for preserving the integrity of such data. Indeed, in the first applicants’ case, the 


file contained no information as to whether the secret surveillance measures had been 


lawfully ordered and executed or whether that aspect had even been considered by the 


courts. Finally, it had transpired during the judicial review proceedings that the only basis for 


the assessment that the first applicant posed a threat to national security was his alleged 


involvement in drug-trafficking. The Court found that the allegations against the first applicant 


– as grave as they might be – could not reasonably be considered to be capable of threatening 


Bulgaria’s national security. The Bulgarian courts had not therefore subjected the allegations 


against the first applicant to any meaningful scrutiny. Despite having had the formal possibility 


of seeking judicial review of the deportation order, the first applicant had not enjoyed the 


minimum degree of protection against arbitrariness. The interference with the applicants’ 


family life had therefore not been “in accordance with the law” within the meaning of Article 


8. 


Conclusion: violation (unanimously). 


Article 1 of Protocol No. 7 – Aliens lawfully residing on the territory of a State which had 


ratified Protocol No. 7 benefited from certain procedural safeguards in the event of their 


deportation such as knowing the reasons for their expulsion and having their case reviewed. In 


the present case the Bulgarian courts had refused to gather evidence to confirm the 


allegations against the first applicant and their decision was formalistic, resulting in him not 


having been able to have his case heard or reviewed, as required under paragraph 1 (b) of 







Article 1 of Protocol No. 7. His expulsion had therefore not been “in accordance with the law”. 


Moreover, as the first applicant was expelled on the very day he received his deportation 


order, he had only been able to challenge the measures against him once outside Bulgaria. 


Article 1 of Protocol No. 7 allowed for that situation but only in the event that expulsion was 


“necessary in the interests of public order” or “grounded on reasons of national security”. The 


Court had already found that the first applicant’s deportation had not been based on any 


genuine national security reasons. Furthermore, there was nothing in the case file to suggest, 


and the Government had not put forward any convincing argument, that it had truly been 


necessary to deport him immediately in the interests of public order. The Court therefore 


concluded that the first applicant had not been given the opportunity to exercise his rights 


before his expulsion from Bulgaria. 


Conclusion: violation (unanimously). 


The Court also found a violation of Article 13 of the Convention. 


Article 41 – The Court made awards in respect of non-pecuniary damage suffered by the 


applicants (EUR 10,000 for the first applicant, EUR 6,000 for the second and the third 


applicant). 
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 TEDH, Babar Ahmad e outros v. Reino Unido, nsº 24027/07, 11949/08, 36742/08, 


66911/09 e 67354/09, de 10-04-2012 


Temas abordados: Art. 3.º da CEDH, detenção prévia à extradição, proporcionalidade, 


justificação, terrorismo. 


 


Article 3 


Extradition 


Conditions of detention in super-max US prison: extradition would not constitute a 


violation 


Facts – The applicants were indicted on various charges of terrorism in the United States, 


which requested their extradition. They complained before the European Court about the risk 


of serving their prison term in the US in ADX Florence, a super-max prison, where they would 


be subjected to special administrative measures, and of being sentenced to irreducible life 


sentences. 


Law – Article 3 


(a) Prison conditions at ADX Florence: Although the applicants’ detention at ADX Florence 


would not be inevitable, the Government accepted that there was a real risk of their detention 


there if they were extradited and convicted in the US. It seemed undisputed that the physical 


conditions at ADX Florence – the size of the cells, the lighting and sanitary facilities – met the 


requirements of Article 3. However, the applicants complained of a lack of procedural 


safeguards before their placement there and the ADX’s restrictive conditions and lack of 


human contact. As to the first complaint, the US authorities had shown that not all inmates 


convicted of international terrorism offences were serving time at ADX Florence. Instead, the 


Federal Bureau of Prisons seemed to apply accessible and rational criteria when deciding 


whether to transfer an inmate to that facility. Moreover, a hearing was held before such 


transfers were made and the inmates could bring a claim in the federal courts under the due 


process clause of the Fourteenth Amendment to the US Constitution. As regards the second 


complaint, even though the applicants were not physically dangerous, the US authorities 


would be justified in considering them as posing a significant security risk justifying limitations 


on their ability to communicate with the outside world. It further seemed that well-established 


procedures were in place for reviewing an inmate’s security classification. It was undisputed 


that conditions at ADX Florence, in particular in the special security unit, were highly restrictive 


as they sought to prevent all physical contact between the inmates and with staff. However, a 


great deal of in-cell stimulation was provided through television and radio channels, frequent 


newspapers, books, hobby and craft items and education programmes. Indeed, the range of 







activities and services provided went beyond what was provided in many prisons in Europe. 


Moreover, even the inmates under special administrative measures had the right to regular 


telephone calls, social visits and correspondence with their families. While in their cells, 


inmates could only communicate with other inmates through the ventilation system, but 


during recreation periods they were free to communicate without impediment. All of these 


factors showed that the isolation experienced by ADX inmates was partial and relative. 


Conclusion: no violation (unanimously). 


(b) Possible life imprisonment: It was not certain that, if extradited, the applicants would 


be convicted or that a discretionary life sentences would be imposed on them. However, even 


if such a sentence was imposed on the applicants, given the gravity of their charges, the Court 


did not consider that they would be grossly disproportionate. Moreover, as the Court had 


observed in previous cases, in respect of a discretionary life sentence, an Article 3 issue would 


only arise when it could be shown: (i) that the applicant’s continued incarceration no longer 


served any legitimate penological purpose; and (ii) the sentence was irreducible de facto and 


de iure. Since none of the applicants had yet been convicted or started serving their sentence, 


the Court considered that they had not shown that, upon extradition, their incarceration in the 


US would not serve any legitimate penological purpose. It was further uncertain whether, 


should that point ever be reached, the US authorities would refuse to avail themselves of 


mechanisms available in their system to reduce the applicants’ potential sentences.  


Conclusion: no violation (unanimously). 


The Court decided to adjourn the examination of complaints made by the second 


applicant, who suffers from schizophrenia, and to examine them at a later date under a new 


application number. 


(See also Ramirez Sanchez v. France [GC], no. 59450/00, 4 July 2006, Information Note no. 


88; and Harkins and Edwards v. the United Kingdom, nos. 9146/07 and 32650/07, 17 January 


2012, Information Note no. 148) 
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 TEDH, Soldatenko v. Ucránia, n.º 2440/07, de 23-10-2008 


Temas abordados: Arts. 3.º, 5.º, 13.º, 29.º e 35.º da CEDH, detenção prévia à extradição, 
garantias. 


 


Article 3 


Extradition 


Risk of ill-treatment if extradited to Turkmenistan: extradition would constitute a violation 


Article 5 


Article 5-1-f 


Extradition 


Lack of a sufficiently accessible, precise and foreseeable procedure under Ukrainian law to 


avoid arbitrary detention pending extradition: violation 


Facts: At the time the application was lodged, the applicant was detained in a Ukrainian 


penal institution, awaiting extradition to Turkmenistan. His lawyer claimed that he was 


stateless, whereas the Government stated that he was a Turkmen national.  


In 1999 the Turkmen authorities had issued an indictment against the applicant ordering 


his arrest on charges of inflicting bodily injuries. The applicant left Turkmenistan, allegedly to 


flee persecution to which he had been subjected on ethnic grounds, and has resided ever since 


in Ukraine. On 4 January 2007 he was arrested by the Ukrainian police and informed that his 


arrest had been made in accordance with an international search warrant issued by the 


Turkmen authorities that same day. Six days later he was brought before a district court judge, 


who ordered his detention pending extradition. On 15 January 2007 the applicant requested 


the ECHR to issue an interim measure under Rule 39 of the Rules of Court. A day later, the 


President of the competent Chamber granted this request and indicated to the Ukrainian 


Government that the applicant should not be extradited to Turkmenistan pending the Court’s 


examination of his case. 


On 19 January 2007 the General Prosecutor’s Office of Turkmenistan requested the 


applicant’s extradition with a view to his prosecution for the offences of which he was 


charged. It also gave certain assurances and affirmed that he would not be discriminated 


against on grounds of social status, race, ethnic origin or religious beliefs. In a letter of 19 April 


2007 the First Deputy Prosecutor General of Turkmenistan gave further assurances, notably 


that the applicant’s rights under Articles 3 and 6 of the European Convention would be 


guaranteed. 


Under the 1993 Minsk Convention regulating legal assistance in criminal matters, to which 


both Ukraine and Turkmenistan are parties, a person may be detained with a view to 







extradition on the basis of a petition on behalf of one of the Contracting States even before 


receipt of an official extradition request. 


Law: Article 3 – At the outset the Court noted the existence of numerous and consistent 


credible reports of torture, routine beatings and use of force against criminal suspects by the 


Turkmen law-enforcement authorities. There were reports of beatings of individuals to the 


point of requiring medical treatment and of denied medical assistance. According to the 


Report of the United Nations Secretary-General, torture was also inflicted as a punishment for 


persons who had confessed. Reports equally noted very poor prison conditions, including 


overcrowding, poor nutrition and untreated diseases. It appeared from different reports that 


allegations of torture and ill-treatment were not investigated by the competent Turkmen 


authorities. On the other hand, from the materials available there was no evidence that 


criminal suspects of non-Turkmen origin were treated differently from ethnic Turkmens. 


Nevertheless, it was clear from the available materials that any criminal suspect held in 


custody ran a serious risk of being subjected to torture or inhuman or degrading treatment. 


Despite the fact that the applicant was wanted for a relatively minor offence which was not 


politically motivated, the mere fact of being detained as a criminal suspect in such a situation 


provided sufficient grounds to fear that he would be at serious risk of being subjected to 


treatment contrary to Article 3 of the Convention. With regard to the assurances given by the 


Turkmen authorities, it was not established that the officials concerned had been empowered 


to give such undertakings on behalf of the State. Furthermore, given the lack of an effective 


system of torture prevention, it would be difficult to ascertain whether such assurances were 


complied with. Finally, international human rights reports had also shown serious problems as 


regards the international cooperation of the Turkmen authorities in the field of human rights 


and their categorical denials of human rights violations despite consistent information to the 


contrary from both intergovernmental and nongovernmental sources.  


Conclusion: extradition would constitute a violation (unanimously). 


Article 5 §§ 1 (f) and 4 – Even though the Minsk Convention, being part of the domestic 


legal order, was capable of serving as a legal basis for extradition proceedings and for 


detention with a view to extradition, Article 5 § 1 (f) of the Convention further required that 


detention with a view to extradition should be effected “in accordance with a procedure 


prescribed by law”. In the present case, under Ukrainian law there were no specific legal 


provisions – whether in the Code of Criminal Procedure or in any other legislative instrument – 


that provided, even by reference, a procedure for detention with a view to extradition. Even 


though the Plenary Supreme Court by its 2004 resolution had advised the lower courts to 


apply certain general provisions of the Code of Criminal Procedure to extradition proceedings, 







its resolutions did not have the force of law and were not legally binding on the courts and the 


law-enforcement bodies involved in extradition proceedings. The above considerations were 


sufficient for the Court to establish that Ukrainian legislation did not provide for a procedure 


that was sufficiently accessible, precise and foreseeable in its application as to avoid the risk of 


arbitrary detention pending extradition.  


Conclusion: violation (unanimously). 
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 TEDH, Nasrulloyev v. Rússia, n.º 656/06, de 11-10-2007 


Temas abordados: Arts. 5.º, 18.º e 29.º da CEDH, detenção prévia à extradição, garantias. 


 


Article 5 


Article 5-1-f 


Extradition 


Inconsistent interpretation of provisions applicable to detainees awaiting extradition: 


violation 


Facts: The applicant, a Tajikistani national, was charged by the Tajikistan Prosecutor 


General's Office with numerous criminal offences (notably manslaughter, kidnapping and 


participation in an armed group with a view to attacking Government institutions) allegedly 


committed during the 1992 to 1997 civil war in that country. On 13 August 2003 the applicant 


was arrested in Moscow and detained on the basis of a subsequent court order of 21 August 


2003 with a view to being extradited to Tajikistan. The order contained no time-limit for the 


applicant's detention. The applicant on several occasions sought to be released from 


detention, but to no avail. Following the deputy prosecutor's request, on 1 July 2006 a court 


extended the applicant's detention by fourteen days. Several days later the Prosecutor General 


informed the applicant about the decision to extradite him to Tajikistan. The applicant 


appealed against that decision claiming that he was being prosecuted on political grounds and 


that he risked a death sentence if found guilty as charged. On 12 July 2006 the Court indicated 


to the Russian Government under Rule 39 of the Rules of Court not to extradite the applicant 


until further notice. Subsequently, on 21 August 2006 a court overturned the Prosecutor 


General's decision, at the same time ordering the applicant's release, since the Tajikistan 


Government had not furnished necessary guarantees required under the Russian law. The 


Supreme Court upheld that decision. 


Law: Article 5 § 1 (f) – The Court firstly examined whether the initial decision on the 


applicant's detention dated 21 August 2003 had been sufficient for holding him in custody for 


any period of time. The Court observed the inconsistent legal interpretation of domestic 


authorities on the issue of provisions of Russian law applicable to detainees awaiting 


extradition and concluded that they were neither precise nor foreseeable. They therefore fell 


short of the “quality of law” standard required under the Convention and the applicant's 


detention was consequently found to be unlawful: violation. 


Article 5 § 4 – The Court observed that Articles 108 and 109 of the Russian Code of 


Criminal Procedure, regulating review of detention, provided that the prosecutor was to 


request the court extension of a custodial measure and that the detainee was allowed to take 







part in such proceedings and plead for his or her release. However, nothing in the wording of 


those provisions indicated that such proceedings could be taken on the initiative of the 


detainee, the prosecutor's application for an extension of a custodial measure being the 


required element for institution of such proceedings. In the present case such a review was 


initiated only once during the applicant's three-year-long detention. Consequently, during his 


time in detention the applicant did not have at his disposal a procedure through which he 


could have challenged the lawfulness of his detention in court: violation. 


Article 41 – EUR 40,000 in respect of non-pecuniary damage. 
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 TEDH, Quinn v. França, n.º 18580/91, de 2-03-1995 


Temas abordados: Art. 5.º da CEDH, detenção prévia à extradição, garantias procedimentais. 


 


Article 5 


Article 5-1 


Deprivation of liberty 


Lawful arrest or detention 


Article 5-1-f 


Extradition 


Lawfulness and length of detention prior to and during extradition proceedings: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.ARTICLE 5 § 1 OF THE CONVENTION 


A.Continuation of detention after a decision requiring detainee's immediate release 


Some delay in executing a decision is understandable, but in instant case applicant had 


remained in detention for eleven hours without any move being made to commence execution 


of decision. 


Conclusion: violation (unanimously). 


B.Detention with a view to extradition 


Detention with a view to extradition in principle justified under Article 5 § 1 (f) and no 


abuse of procedure - however, applicant's detention with a view to extradition unusually long - 


deprivation of liberty under that sub-paragraph justified only for as long as extradition 


proceedings are being conducted - in instant case at different stages of the proceedings delays 


of sufficient length to render total duration excessive - applicant's surrender postponed 


pursuant to Article 19 of the European Convention on Extradition (criminal proceedings 


conducted in France at the same time). 


Conclusion: violation (unanimously). 


II.ARTICLE 5 § 3 OF THE CONVENTION 


A.Period to be taken into consideration 


Article 5 § 3 not applicable to detention pending extradition -only applicant's detention on 


remand in connection with the domestic criminal proceedings could be taken into account. 


Starting-point: date of applicant's arrest. 


End: date of decision ordering his release. 


Total: one year. 







B.Reasonableness 


Length not excessive - no negligence on the part of national authorities. 


Conclusion: no violation (unanimously). 


III.ARTICLE 18 OF THE CONVENTION 


In view of the finding that there had been no abuse of procedure, not necessary to re-


examine the same facts. 


Conclusion: not necessary to examine complaint (unanimously). 


IV.ARTICLE 50 OF THE CONVENTION 


A.Damage: claim allowed in part. 


B.Costs and expenses: reimbursed on equitable basis. 


Conclusion: respondent State to pay applicant specified sums (unanimously). 


 








 TEDH, Kolompar v. Bélgica, n.º 11613/85, de 24-09-1992 
Temas abordados: Arts. 5.º e 35.º da CEDH, detenção prévia à extradição, garantias 
procedimentais. 


 


Article 5 


Article 5-1 


Lawful arrest or detention 


Article 5-4 


Take proceedings 


Lawfulness and length of detention with a view to extradition: no violations 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.ARTICLE 5 § 1 OF THE CONVENTION 


A.Government's preliminary objection (failure to exhaust domestic remedies) 


Government could not put to the Court arguments inconsistent with their position before 


national court (in this instance based on latter's lack of jurisdiction). 


Conclusion: dismissed (unanimously). 


B.Merits of the complaint 


1.Lawfulness of detention as such 


Detention in respect of offences committed in Belgium: satisfied requirements of sub-


paragraphs (a) and (c) of Article 5 § 1. 


Detention with a view to extradition: in principle justified under sub-paragraph (f), but 


necessary to determine whether it remained compatible with that provision to the end. 


2.Length of contested detention 


Continuation of detention after completion of extradition proceedings properly so-called: 


resulted from successive applications for stay of execution of extradition decision or for 


release, as well as time necessary to verify an alibi - applicant's conduct gave rise to delays for 


which respondent State could not be held responsible. 


Conclusion: no violation (unanimously). 


II.ARTICLE 5 § 4 OF THE CONVENTION 


Fact that no breach of paragraph 1 has been found does not dispense Court from carrying 


out review of compliance with paragraph 4, but the problem raised by length of the detention 


in issue was in this instance the same as that dealt with by the Court in relation to paragraph 1.  


Conclusion: no violation (unanimously). 
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 TEDH, Abdolkhani and Karimnia v. Turquia, n.º 30471/08, de 22-09-2009 
Temas abordados: Arts. 3.º, 5.º, 13.º, 34.º e 35.º da CEDH, expulsão, garantias 
procedimentais, direito a recurso. 


 


Article 3 


Expulsion 


Risk of ill-treatment in event of expulsion: violation if expelled 


 Article 13 


Effective remedy 


Lack of effective remedy against deportation: violation 


Facts – The applicants were Iranian nationals and members of the People’s Mojahedin 


Organisation (“the PMOI”). They left Iran on unspecified dates and stayed in a PMOI camp in 


Iraq until they decided to leave the PMOI and entered a refugee camp set up by the United 


States forces in Iraq. They were recognised as refugees by the United Nations High 


Commissioner for Refugees (UNHCR), which considered that their links to the PMOI and their 


political opinions put them at risk of arbitrary deprivation of life or detention and ill-treatment 


in Iran. They then tried to enter Turkey. An initial attempt ended in their arrest and return to 


Iraq without their being able to explain their situation to border officials or, it would appear, 


any formal decision being taken to deport them. They immediately re-entered Turkey, but on 


21 June 2008 were re-arrested and detained. Although they made statements to both the 


gendarmerie and the court explaining that they feared for their lives in Iran, they were 


convicted of illegal entry into Turkey, with sentence deferred for five years, and the Turkish 


authorities made an (unsuccessful) attempt to deport them to Iran on 28 June 2008, without 


notifying them of the decision or the reasons for their deportation. Two days later the 


applicants obtained an interim measure from the European Court under Rule 39 of the Rules of 


Court. They were transferred to a Foreigners’ Admission and Accommodation Centre in 


September 2008. 


Law – Article 3: As regards the risks of ill-treatment in the event of deportation to Iran, 


the Court noted reports from Amnesty International, Human Rights Watch and the UNHCR 


Resettlement Service about PMOI members in Iran either being executed or found dead in 


suspicious circumstances in prison. Unlike the Turkish authorities, the UNHCR had interviewed 


the applicants and had had the opportunity to test the credibility of their fears and the veracity 


of their account and had found that they risked arbitrary deprivation of life, detention and ill-


treatment in their country of origin. There were thus serious reasons to believe that former or 


current PMOI members and sympathisers could be killed and ill-treated in Iran and that the 


applicants had been affiliated to that organisation. As to the risks in Iraq, it was noted that the 







removal of Iranian nationals to that country by the Turkish authorities was carried out in the 


absence of a proper legal procedure. Furthermore, evidence before the Court from various 


sources indicated a strong possibility that persons perceived to be affiliated to the PMOI were 


removed from Iraq to Iran. 


There was, therefore, a real risk of the applicants being subjected to treatment contrary 


to Article 3 if they were returned to Iran or Iraq. In that connection, the fact that PMOI 


members might create a risk to national security, public safety and order in Turkey was 


irrelevant, given the absolute nature of the protection afforded by Article 3. In any case, the 


applicants had left the PMOI and were now UNHCR recognised refugees. 


Conclusion: violation if deported (unanimously). 


Article 13: Both the administrative and judicial authorities had remained totally passive 


regarding the applicants’ serious allegations of a risk of ill-treatment if they were returned to 


Iraq or Iran. Moreover, by failing to consider the applicants’ requests for temporary asylum, to 


notify them of the reasons for not taking their asylum requests into consideration and to 


authorise them to have access to legal assistance (despite their explicit request for a lawyer) 


while in police detention, the national authorities had prevented the applicants from raising 


their allegations under Article 3 within the relevant legislative framework. What was more, the 


applicants could not even apply to the authorities for annulment of the decision to deport 


them as they had not been served with the deportation orders or notified of the reasons for 


their removal. In any event, judicial review in deportation cases in Turkey could not be 


regarded as an effective remedy since an application for annulment of a deportation order did 


not have suspensive effect unless the administrative court specifically ordered a stay of 


execution. The applicants had not therefore been provided with an effective and accessible 


remedy in relation to their Article 3 complaints. 


Conclusion: violation (unanimously). 


Article 5 § 1: In the absence of clear legal provisions establishing the procedure for 


ordering and extending detention with a view to deportation and setting time-limits for such 


detention, the national system had failed to protect the applicants from arbitrary detention 


and, consequently, their detention could not be considered “lawful”. 


Conclusion: violation (unanimously). 


Article 5 § 2: The applicants had been arrested on 21 June 2008 and subsequently 


detained in police custody. On 23 June 2008 they had been convicted of illegal entry. Yet they 


had not been released and from then on had not been detained on any criminal charge, but in 


the context of immigration control. In the absence of a reply from the Government or any 


document in the case file to show that the applicants had been informed of the grounds for 







their continued detention after 23 June 2008, the Court concluded that the national 


authorities had never actually communicated the reasons to them. 


Conclusion: violation (unanimously). 


Article 5 § 4: Given the findings that the applicants had been denied legal assistance and 


had not been informed of the reasons for their detention, the applicants’ right to appeal 


against their detention had been deprived of all effective substance. Nor had the Government 


submitted that the applicants had at their disposal any procedure through which the 


lawfulness of their detention could have been examined by a court. The Court therefore 


concluded that the Turkish legal system had not provided the applicants with a remedy 


whereby they could obtain judicial review of their detention. 


Conclusion: violation (unanimously). 


Article 41: EUR 20,000 each in respect of non-pecuniary damage. 
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 TEDH, Timishev v. Rússia, n.s  55762/00 e 55974/00, de 13-12-2005 
Temas abordados: Arts. 14.º da CEDH, 2.º do Protocolo 1 e 2.º do Protocolo 4, liberdade de 
movimentos, migrantes, direitos de igualdade, descriminação racial, direito de educação, 
menores. 


 
Article 2 of Protocol No. 4 
Article 2 para. 1 of Protocol No. 4 
Freedom of movement 
Applicant refused re-entry into the Republic of Kabardino-Balkaria on the basis of an 


instruction not to admit anyone of Chechen ethnic origin: violation 
Article 14 
Discrimination 
Racial discrimination flowing from applicant’s refused re-entry into the Republic of 


Kabardino-Balkaria on the basis of an instruction not to admit anyone of Chechen ethnic origin: 
violation 


Article 2 of Protocol No. 1 
Right to education 
Elementary schooling interrupted after the children’s Chechen father had been 


considered no longer resident in the Republic of Kabardino-Balkaria: violation 
The applicant is a Russian national of Chechen ethnic origin, who was born in the Chechen 


Republic. Since 1996 he has been living in Nalchik, in the Kabardino-Balkaria Republic of Russia, 
as a forced migrant. In 1999 he and his driver were travelling by car from Nazran, in the 
Ingushetia Republic of Russia, to Nalchik. According to the applicant, their car was stopped at a 
checkpoint on the administrative border between Ingushetia and Kabardino-Balkaria. Officers 
from the Kabardino-Balkaria State Inspectorate for Road Safety refused him entry, referring to 
an oral instruction from the Republic’s Ministry of the Interior not to admit anyone of Chechen 
ethnic origin. According to the Russian Government, the applicant attempted to jump the 
queue of cars waiting to pass through the checkpoint and then left, after being refused priority 
treatment. 


The applicant complained to a court about the actions of the police officers and claimed 
compensation for non-pecuniary damage. His claim was dismissed and he appealed 
unsuccessfully. Having complained to the Russian Prosecutor General, he was informed that, 
following an inquiry, the prosecutor’s office had ordered the Ministry of the Interior of 
Kabardino-Balkaria to rectify the police officers’ actions – which had been in violation of Article 
27 of the Russian Constitution – and to take measures to avoid similar violations in the future. 
The Minister of the Interior of the Kabardino-Balkaria Republic nevertheless informed the 
Prosecutor General’s Office that the order could not be implemented as the courts had found 
that no violation had occurred. The Minister also provided a summary of the findings of an 
internal inquiry, which stated that the officer who had stopped the applicant had received oral 
instructions not to allow people of Chechen ethnic origin travelling by private cars from the 
Chechen Republic to enter the Kabardino-Balkaria Republic and that the instructions had come 
from his shift commander, who claimed to have received the same instruction from the deputy 
head of the public safety police of the Ministry of the Interior. 


In September 2000 the applicant’s nine-year-old son and seven-year-old daughter were 
refused admission to their school in Nalchik – which they had attended from September 1998 
to May 2000 – because the applicant could not produce his migrant’s card, a local document 
confirming his residence in Nalchik and his status as a forced migrant from Chechnya. The 
applicant had had to give in his migrant’s card in exchange for compensation, received in 
December 1999, for property he had lost in the Chechen Republic. The headmaster agreed to 
admit the children informally, but advised the applicant that the children would be 
immediately suspended if the education department discovered the arrangement. The 
applicant complained unsuccessfully about the refusal to admit his children to the school. 







Article 2 of Protocol No. 4 – The applicant’s version of events having been corroborated 
by independent inquiries carried out by the prosecution and police authorities, the Court 
found that the traffic police at the Urukh checkpoint had prevented the applicant from 
crossing the administrative border between two Russian regions, Ingushetia and Kabardino-
Balkaria. There had therefore been a restriction on the applicant’s right to liberty of movement 
within Russian territory, within the meaning of Article 2(1) of Protocol No. 4. The inquiries 
carried out by the prosecutor’s office and by the Kabardino-Balkaria Ministry of the Interior 
had established that the restriction at issue had been imposed by an oral order from the 
deputy head of the public safety police of the Kabardino-Balkaria Ministry of the Interior. It 
appeared that the order had not been properly formalised or recorded in some other 
traceable way, enabling the Court to carry out an assessment of its contents, scope and legal 
basis. In any event, in the opinion of the federal prosecutor’s office, the order had amounted 
to a violation of the constitutional right to liberty of movement enshrined in Article 27 of the 
Russian Constitution. The Court likewise found that the restriction on the applicant’s liberty of 
movement had not been in accordance with the law.  


Conclusion: violation (unanimously). 
 
Article 14 –The Kabardino-Balkarian senior police officer had ordered traffic police officers 


not to admit “Chechens”. As a person’s ethnic origin is not listed anywhere in Russian identity 
documents, the order barred the passage not only of anyone of Chechen ethnicity, but also 
those who were merely perceived as belonging to that ethnic group. It had not been claimed 
that representatives of other ethnic groups were subject to similar restrictions. In the Court’s 
view, that represented a clear inequality of treatment regarding the right to liberty of 
movement on account of one’s ethnic origin. A differential treatment of people in relevant, 
similar situations, without an objective and reasonable justification, constituted discrimination. 
Discrimination on account of one’s actual or perceived ethnicity was a form of racial 
discrimination. Racial discrimination was a particularly invidious kind of discrimination and, in 
view of its perilous consequences, required special vigilance and a vigorous reaction on the 
part of the authorities which had to use all available means to combat racism, thereby 
reinforcing democracy’s vision of a society in which diversity was not perceived as a threat but 
as a source of enrichment. 


Once the applicant had shown that there had been a difference in treatment, it was for 
the Government to show that the difference in treatment could be justified. The Government 
did not offer any justification for the difference in treatment between people of Chechen and 
non-Chechen ethnic origin in the enjoyment of their right to liberty of movement. In any event, 
the Court considered that no difference in treatment which was based exclusively or to a 
decisive extent on a person’s ethnic origin was capable of being objectively justified in a 
contemporary democratic society built on the principles of pluralism and respect for different 
cultures. In conclusion, since the applicant’s right to liberty of movement had been restricted 
solely on the ground of his ethnic origin, that difference in treatment constituted racial 
discrimination within the meaning of Article 14.  


Conclusion: violation of Article 14 taken in conjunction with Article 2 of Protocol No. 4 
(unanimously). 


 
Article 2 of Protocol No. 1– The applicant’s children had been refused admission to the 


school which they had attended for the previous two years. The Government had not 
contested the submission that the true reason for the refusal had been that the applicant had 
surrendered his migrant’s card and had thereby forfeited his registration as a resident in the 
town of Nalchik. The Government had confirmed however that Russian law did not allow 
children’s right to education to be made conditional on the registration of their parents’ 
residence. The applicant’s children were therefore denied the right to education provided for 
by domestic law.  







Conclusion: violation (unanimously). 
Article 41– The Court awarded the applicant EUR 5,000 euros for non-pecuniary damage 


and a certain amount for costs and expenses. 
 
Texto integral: http://hudoc.echr.coe.int/eng?i=002-3588 
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 TEDH, Al- Nashif v. Bulgária, n.º 50963/99, de 20-06-2002 
Temas abordados: Arts. 5.º, 8.º e 13.º da CEDH, expulsão, direito ao recurso, omissão de 
elementos essenciais, vida familiar. 


 


Article 5 


Article 5-4 


Take proceedings 


Absence of possibility of review of lawfulness of detention pending expulsion on national 


security grounds: violation 


Article 8 


Article 8-1 


Respect for family life 


Adequacy of safeguards in relation to expulsion on grounds of national security: violation 


Facts: The first applicant is a stateless person of Palestinian origin. He claims that he was 


expelled from Kuwait after the Gulf War and went to Bulgaria with his wife in 1992. Their 


children, the second and third applicants, were born there and acquired Bulgarian nationality. 


The first applicant was granted a permanent residence permit in 1995. That year, he contracted 


a Muslim religious marriage with another woman but continued to live with his first wife. In 


1999, on the basis of a police report concerning the applicant’s religious activities, his residence 


permit was revoked. His appeal was dismissed on the ground that the Passport Department had 


certified that he had committed acts against national security. A deportation order was then 


served on him and he was placed in detention. His various appeals were unsuccessful. He was 


kept in isolation for 26 days before being deported to Syria. As his wife had no income and he 


was unable to support the family, she and the children also went to Syria. However, they then 


had to go to Jordan. 


Law: Government’s preliminary objections (non-exhaustion, abuse of the right of petition) – 


The applicant lodged numerous appeals but they were not examined because national security 


was invoked. The Government had not explained why any other appeal would have had greater 


prospects of success. As to alleged abuse, while an application omitting events of central 


importance may in principle constitute an abuse, it was not established that this was the 


situation in the present case. 


Article 5 § 4 – It was undisputed that no judicial appeal lay against detention pending 


deportation where deportation had been ordered on grounds of national security. Moreover, 


the detention order itself states no reasons and in the present case the applicant was in any 


event detained practically incommunicado and was not allowed to meet a lawyer to discuss any 


possible legal challenge to the measures against him. That situation was incompatible with 







Article 5 § 4 and its underlying rationale, namely the protection of individuals against 


arbitrariness. There are means which can be employed which accommodate legitimate national 


security concerns while according the individual a substantial measure of procedural justice. In 


the present case, however, the applicant was not provided with elementary safeguards and did 


not enjoy the protection required by Article 5 § 4. 


Conclusion: violation (unanimously). 


Article 8 – The first applicant and his wife went to Bulgaria as a married couple and were 


apparently considered as such for all purposes. They had two children, and although the 


applicant contracted a religious marriage with another woman, it had no legal effect. Moreover, 


he continued to live with his first wife and their children. There were therefore no exceptional 


circumstances capable of destroying the family link between the first applicant and his children. 


It was undisputed that they were lawfully resident in Bulgaria; in addition, the children were 


born there and acquired Bulgarian nationality. The first applicant’s deportation therefore 


interfered with the applicants’ family life. As to whether the interference was in accordance 


with law, while the requirement of “foreseeability” does not go as far as to compel States to 


enact legal provisions listing in detail all conduct that may prompt a decision to deport an 


individual on national security grounds, there must be safeguards to ensure that the executive’s 


discretion is exercised in accordance with the law and without abuse. Measures affecting 


fundamental human rights must therefore be subject to some form of adversarial proceedings 


before an independent body competent to review the reasons for the decision and relevant 


evidence and the individual must be able to challenge the executive’s assertion that national 


security is at stake. Bulgarian law authorises the Ministry of the Interior to issue deportation 


orders without following any form of adversarial procedure, without giving any reasons and 


without any possibility for appeal to an independent authority. Moreover, it was highly 


significant that this legal regime had been the object of challenges and that the judiciary was 


divided. The interference with the applicants’ family life could not be seen, therefore, as based 


on legal provisions that met the Convention requirements of lawfulness. 


Conclusion: violation (4 votes to 3). 


Article 13 – This provision requires that States make available an effective possibility to 


challenge a deportation order and to have the relevant issues examined with sufficient 


procedural safeguards and thoroughness by an appropriate domestic forum offering adequate 


guarantees of independence and impartiality. It was undisputed in the present case that the first 


applicant’s appeals were rejected without examination, on the basis of national security, as the 


courts are not entitled to question the genuineness of the national security concerns. Where 


national security considerations are involved, certain limitations on the type of remedies 







available may be justified but the remedy must be effective in practice as well as in law. While 


procedural restrictions may be necessary to ensure that no leaks detrimental to national 


security occur and while any independent authority may need to afford a wide margin of 


appreciation to the executive in matters of national security, that cannot justify doing away with 


remedies altogether whenever the executive invokes national security. The independent 


authority must be informed of the reasons for the deportation, even if these are not publicly 


available, and it must be competent to reject the executive’s assertion that there is a threat to 


national security where it finds it arbitrary or unreasonable. There must also be some form of 


adversarial proceedings, if necessary through a special representative after a security clearance. 


Furthermore, the issue of respect for family life must be examined. In the present case, no 


remedy affording such guarantees of effectiveness was available to the applicants. 


Conclusion: violation (4 votes to 3) 


Article 9 and Article 13 in conjunction with Article 9 – Not necessary to examine 


(unanimously). 


Article 41 – The Court made awards in respect of non-pecuniary damage and in respect of 


costs and expenses. 


 


Texto integral: http://hudoc.echr.coe.int/eng?i=002-5297 
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 TEDH, Farmakopoulos v. Bélgica, n.º 11683/85, de 04-12-1990 


Temas abordados: Art. 37.º da CEDH, direito ao recurso, falta de interesse em agir, prazo para 
o exercício efectivo do direito ao recurso. 


 


Article 37 


Article 37-1 


Striking out applications 


Article 37-1-a 


Absence of intention to pursue petition 


Appeal against order rendering foreign arrest warrants enforceable: struck out 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


Applicant manifesting no interest in the proceedings before the Court - implied 


withdrawal constituting "fact of a kind to provide a solution of the matter" - no reason of ordre 


public (public policy) for continuing the proceedings. 


Conclusion: case ordered to be struck out of list (unanimously). 


 


Texto integral: http://hudoc.echr.coe.int/eng?i=002-9849 
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 TEDH, Rodrigues da Silva and Hoogkamer v. Holanda, n.º 50435/99, de 31-01-2006 


Temas abordados: Art. 8.º da CEDH, vida privada e familiar, expulsão, proporcionalidade, 


casamento, unidade familiar 


 


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Refusal to allow foreign mother to remain in the Netherlands, where she has been staying 


without holding a residence permit, in order to share in the care of Dutch child born there: 


violation 


Facts: The first applicant, a Brazilian national, entered the Netherlands in 1994 and began 


cohabiting with a Dutch national without seeking a residence permit. A daughter, Rachael (the 


second applicant), was born to them in 1996 but in 1997 the couple split up. Parental authority 


over Rachael was awarded to her father, a decision later reversed by a regional court following 


the first applicant’s appeal. In 1998 the Supreme Court quashed the latter decision and 


referred the case to a court of appeal. 


Meanwhile, in 1997 the first applicant sought a residence permit but this was refused in 


1998. The Deputy Minister of Justice noted, in particular, that the first applicant, who was 


working illegally, did not pay taxes or social security contributions. The interests of the 


economic well-being of the country therefore outweighed her right to reside in the 


Netherlands. In 1999 a regional court upheld the refusal. Later that year the police informed 


the applicant that she had to leave the country within two weeks, although she remains in the 


country to this day. 


In July 1999 the court of appeal awarded parental authority over Rachael to her father, a 


judgment upheld by the Supreme Court in 2000. The higher courts based their decisions on an 


expert report which stated that it would be a traumatic experience for the child to be 


uprooted from the Netherlands and separated from her father and paternal grandparents. In 


2002 the first applicant again applied for a residence permit but this was again refused. 


Law: The case concerned the domestic authorities’ refusal to allow the first applicant to 


reside in the Netherlands, where her stay has at no time been lawful. The question to be 


examined was therefore whether the authorities had a positive obligation to allow the first 


applicant to reside there, thus enabling the applicants to maintain and develop family life 


within Dutch territory. The Court noted that at the time the final decision on her application 


for a residence permit had been taken in 1999, the first applicant no longer had parental 







authority over Rachael as the Supreme Court had quashed the decision of the regional court to 


that effect. Moreover, from a very young age, Rachael had been raised jointly by the first 


applicant and her paternal grandparents, with her father playing a less prominent role. The 


refusal of a residence permit and the expulsion of the first applicant to Brazil would render it 


impossible for the applicants to maintain regular contacts. It was true that the applicant had 


not attempted to regularise her stay in the Netherlands until more than three years after first 


arriving in that country and her stay there had been illegal throughout. Persons who, without 


complying with the regulations in force, confront the authorities of a Contracting State with 


their presence in the country as a fait accompli do not, in general, have any entitlement to 


expect that a right of residence will be conferred upon them. Nevertheless, in the present case 


the Government had indicated that lawful residence in the Netherlands would have been 


possible on the basis of the fact that the first applicant and her former partner had had a 


lasting relationship between 1994 and 1997. Although a serious reproach had to be made of 


the first applicant’s cavalier attitude to Dutch immigration rules, this case fell to be 


distinguished from others in which the Court considered that the persons concerned could not 


at any time reasonably expect to be able to continue family life in the host country. In view of 


the far-reaching consequences which an expulsion would have on the responsibilities which 


the first applicant has as a mother, as well as on her family life with her young daughter, and 


taking into account that it is clearly in Rachael’s best interests for the first applicant to stay in 


the Netherlands, the Court considered that in the particular circumstances of the case the 


economic well-being of the country did not outweigh the applicants’ rights under Article 8, 


despite the fact that the first applicant had been residing illegally in the Netherlands at the 


time of Rachael’s birth. Indeed, by attaching such paramount importance to this latter 


element, the authorities could be considered to have indulged in excessive formalism and no 


fair balance had been struck between the different interests at stake. 


Conclusion: violation (unanimously). 


Article 41– The finding of a violation was held to be sufficient just satisfaction for the non-


pecuniary damage sustained. The Court awarded a certain amount for costs and expenses 


incurred at domestic level. 


 


Texto integral: http://hudoc.echr.coe.int/eng#{"fulltext":["Rodrigues da 
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      TEDH, Dalia v. França, nº26102/95, de 19-02-1998 
Temas abordados: Art. 8.º da CEDH, condenação penal, expulsão, vida privada e familiar, 
proibição de tratamentos desumanos ou degradantes. 


 


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Order permanently excluding from French territory a convicted Algerian woman who had 


arrived in France when she was 17 or 18 to join her mother and seven brothers and sisters 


lawfully resident there and is the mother of an under-age child of French nationality: no 


violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I. GOVERNMENT’S PRELIMINARY OBJECTION (failure to exhaust domestic remedies) 


The Government had not produced before the Court any case-law to support their 


argument concerning the sufficiency and effectiveness in the instant case of appeal on points 


of law that applicant could have lodged against Court of Appeal’s judgment. 


Conclusion: objection dismissed (seven votes to two). 


II. ARTICLE 8 OF THE CONVENTION 


A. Paragraph 1 


Examination of question whether applicant had a private and family life at date of Court of 


Appeal’s refusal to lift the exclusion order made against her – applicant could rely on birth of 


her son – there had been an interference with her right to respect for her private and family 


life. 


B. Paragraph 2 


1. “In accordance with the law”: 


Basis of interference in law: not disputed that it lay in provisions of national legislation. 


2. Legitimate aim 


Prevention of disorder or crime. 


3. “Necessary in a democratic society” 


Recapitulation of case-law: Contracting States’ duty to maintain public order, in particular 


by exercising their right to control entry and residence of aliens – to that end, power to deport 


aliens convicted of criminal offences. 







Applicant had real ties in France but also important links with Algeria – interference in issue 


not so drastic as that which might result from expulsion of applicants who had been born in 


host country or had first gone there as young children. 


Link she had formed with child when she had been in France illegally could not be decisive – 


great weight given to nature of offence underlying prison sentence and exclusion order, 


namely dealing in heroin. 


Conclusion: no violation (six votes to three). 


III.  ARTICLE 3 OF THE CONVENTION 


Facts of case did not establish that renewed enforcement of exclusion order would cause 


applicant suffering of such intensity as to constitute “inhuman” or “degrading” treatment. 


Conclusion: no violation (unanimously). 
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 TEDH, Beldjoudi v. França, n.º- 12083/86, de 26-03-1992 
Temas abordados: Art. 3.º, 8.º, 9.º, 12.º e 14.º da CEDH, vida familiar, condenação penal, 
expulsão, proporcionalidade, casamento, unidade familiar. 


 


Article 8 


Expulsion 


Article 8-1 


Respect for family life 


Deportation order against an Algerian, born in France of parents who were then French, 


and married to a Frenchwoman: deportation would constitute a violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.ARTICLE 8 OF THE CONVENTION 


A. Paragraph 1 


Enforcement of the deportation order: would constitute an interference by a public 


authority with the exercise of the applicants' right to respect for their family life. 


B. Paragraph 2 


1."In accordance with the law" 


Legal basis of the interference: not disputed that it was based on provisions of national 


legislation. 


2. Legitimate aim 


Prevention of disorder and prevention of crime. 


3. "Necessary in a democratic society" 


Recognition by the Court of the duty of Contracting States to maintain public order, in 


particular by exercising their right, as a matter of well-established international law and 


subject to their treaty obligations, to control the entry, residence and expulsion of aliens. 


Mr. Beldjoudi's criminal record appeared much worse than Mr. Moustaquim's, hence 


necessary to examine whether other circumstances of the case enough to compensate for this 


important fact. 


Interference in question primarily affected the family life of the applicants as spouses, 


having regard to their age and the fact that they had no children, and notwithstanding the 


periods of imprisonment. 


Mr. Beldjoudi born in France of parents who were then French, and had French nationality 


until 1 January 1963. Took steps to recover French nationality, a year after his conviction but 


over nine years before the adoption of the deportation order. Married a Frenchwoman and his 







close relatives all had French nationality for some time and had been resident in France for 


several decades. Had spent his whole life in France and appeared not to have any links with 


Algeria apart from nationality. 


Mrs. Beldjoudi, born in France of French parents, had always lived there and had French 


nationality. For her to follow her husband after his deportation would mean settling abroad, 


presumably in Algeria, which could cause her great difficulties in adapting and there could be 


real practical or even legal obstacles. 


Measure taken hence not proportionate to legitimate aim pursued. 


Conclusion: violation, in the event of the decision to deport being implemented (seven 


votes to two). 


No need to examine whether the deportation would also infringe the applicants' right to 


respect for their private life. 


II. ARTICLE 14 IN CONJUNCTION WITH ARTICLE 8 OF THE CONVENTION 


In view of the finding of a violation of Article 8, no need to consider this complaint. 


Conclusion: no need to rule on the complaint (eight votes to one). 


III. ARTICLES 3, 9 AND 12 OF THE CONVENTION 


Complaints not reiterated before the Court. 


Conclusion: no need to examine them of the Court's own motion (eight votes to one). 


IV. ARTICLE 50 OF THE CONVENTION 


A. Damage: non-pecuniary damage sufficiently compensated by the judgment. 


B. Costs and expenses before the Convention institutions: reimbursement on equitable 


basis. 


Conclusion: respondent State to pay the applicants a specified sum for costs and expenses 


(unanimously). 
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 TEDH, Moustaquim v. Bélgica, nº 12313/86, de 18-02-1991 


Temas abordados: Arts. 3.º, 7.º, 8.º e 14.º da CEDH, condenação penal, expulsão, vida privada 


e familiar, filhos. 


 


Article 8 


Expulsion 


Alien who had arrived in country at very early age deported and thereby separated from 


close relatives: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.WHETHER CASE HAD BECOME DEVOID OF PURPOSE 


Case not devoid of purpose – deportation order suspended for trial period of two years by 


royal order but no reparation made thereby for its consequences, which applicant had 


suffered for more than five years. 


II.ARTICLE 8 OF THE CONVENTION 


A. Paragraph 1 


Applicant had been living in country in which his parents, brothers and sisters resided and 


had never broken off relations with them – deportation had resulted in his being separated 


from them, although he had tried to remain in touch by correspondence – there had 


accordingly been interference by public authority with right to respect for family life. 


B. Paragraph 2 


1. "In accordance with the law" 


Legal basis of interference: not disputed – provisions of national legislation. 


2. Legitimate aim 


Prevention of disorder. 


3. "Necessary in a democratic society" 


Court in no way underestimated Contracting States' concern to maintain public order, in 


particular in exercising their right, as a matter of well–established international law and 


subject to their treaty obligations, to control the entry, residence and expulsion of aliens. 


Applicant's alleged offences: all went back to when he had been an adolescent – 


proceedings had been brought in the criminal courts in respect of only some of them, which 


had been spread over a fairly short period – relatively long interval between latest offence of 


which he had been convicted and deportation. 







At time of deportation order, all the applicant's close relatives were living in Belgium; one 


of the older children in his family had acquired Belgian nationality and the three youngest had 


been born in Belgium – applicant had arrived in country at very early age, had lived there for 


about twenty years with his family or not far away from them, had returned to country of 


origin only twice and had received all his schooling in French. 


His family life had accordingly been seriously disrupted – disproportion between means 


employed and legitimate aim pursued. 


Conclusion: violation (seven votes to two). 


Unnecessary to consider whether deportation had also been breach of applicant's right to 


respect for his private life. 


III. ARTICLE 14 OF THE CONVENTION TAKEN TOGETHER WITH ARTICLE 8 


Applicant's position not comparable to that of juvenile delinquents (i) who had Belgian 


nationality, as they had right of abode in own country and could not be expelled; (ii) who had 


nationality of another of the member States of the European Communities, as there was 


objective and reasonable justification for their preferential treatment, since Belgium belonged, 


together with those States, to a special legal order. 


Conclusion: no violation (unanimously). 


IV. ARTICLES 3 AND 7 OF THE CONVENTION 


Complaints not reiterated before the Court. 


Conclusion: unnecessary to rule on complaints under these Articles (unanimously). 


V.ARTICLE 50 OF THE CONVENTION 


A. Damage 


Pecuniary damage: no causal link between breach found by Court and alleged damage. 


Non-pecuniary damage: compensation awarded. 


B. Costs and expenses 


Proceedings before Advisory Board on Aliens and Conseil d’État: reimbursement. 


Proceedings before Convention institutions: partial reimbursement, after deduction of 


sums received in legal aid. 


Conclusion: respondent State to pay applicant specified sum (seven votes to two). 
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 TEDH, Maslov v. Áustria, n.º 1638/03, de 22-03-2007 
Temas abordados: Art. 8.º, 34.º e 37.º da CEDH, vida privada e familiar, expulsão, crime, 
residência. 
 


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Exclusion order made on account of convictions for largely non-violent offences committed 
when still a minor: violation 


Facts: The applicant, a Bulgarian national, had arrived in Austria in 1990 at the age of six and 
was lawfully resident there with his parents and brother and sister. He obtained an unlimited 
settlement permit in 1999. In 2001, at the age of 16, he was issued with a ten-year exclusion 
order by the Federal Police Authority with effect from his eighteenth birthday. The order was 
made following his convictions by a juvenile court for offences of aggravated burglary, 
extortion and assault committed at the ages of 14 and 15 and for which he had received prison 
sentences. After serving his sentences and attaining his majority, the applicant was deported 
to Bulgaria in December 2003. 


Law: Article 8 – The imposition and enforcement of the exclusion order against the applicant 
constituted an interference with his right to respect for his private and family life that was in 
accordance with the law and pursued the legitimate aim of preventing disorder or crime. The 
decisive feature of the case was the young age at which the applicant had committed the 
offences and, with one exception, their non-violent nature. His convictions had essentially 
been for acts of juvenile delinquency. Where expulsion measures against a juvenile offender 
were concerned, the obligation to take the best interests of the child into account included an 
obligation to facilitate his or her reintegration. Reintegration would not be achieved by 
severing family or social ties through expulsion, which had to remain a means of last resort in 
the case of a juvenile offender. Following his release from prison, the applicant had stayed a 
further 18 months in Austria without reoffending. Little was known about his conduct in prison 
or the extent to which his living circumstances had stabilised after his release, so the question 
of his conduct since the commission of the offences carried less weight than the other 
applicable criteria, in particular the fact that the offences were mostly non-violent and had 
been committed when the applicant was a minor. The applicant had his main social, cultural, 
linguistic and family ties in Austria, where all his relatives lived, and no proven ties with his 
country of origin. The fact that the exclusion order was of limited duration was not decisive. In 
view of the applicant’s young age, a ten-year exclusion order banned him from living in Austria 
for almost as much time as he had spent there and for a decisive period of his life. In the 
circumstances, it was disproportionate to the legitimate aim pursued and thus not necessary in 
a democratic society. 


Conclusion: violation (sixteen votes to one). 


Article 41 – EUR 3,000 in respect of non-pecuniary damage. 
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 TEDH, Sisojeva e outros v. Letónia [GC], n.º 60654/00, de 15.01.2007 
Temas abordados: Arts. 8.º, 34.º, 37.º da CEDH, vida privada e familiar, expulsão, título de 
residência. 


 


Article 37 


Article 37-1-c 


Continued examination not justified 


Failure by the applicants to act upon respondent Government's proposals to regularise 


their immigration status: striking out of Article 8 complaint 


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Alleged inability of members of a family to regularise their immigration status: struck out 


Article 34 


Hinder the exercise of the right of petition 


Police questioning touching on an application to the Court after the applicant was 


interviewed on Russian television: no violation 


Facts: Mr and Mrs Sisojev took up residence in Latvia in the late 1960s as Soviet nationals 


and their children were born there. However, following the break-up of the Soviet Union and 


the restoration of Latvian independence in 1991 they became stateless. Although they were 


subsequently granted permanent resident status in Latvia, this was revoked by a district court 


in 1996 on the grounds of an alleged breach of the immigration rules. The district court's 


decision was set aside on an appeal by the applicants. A subsequent ruling by the district court 


that Mrs Sisojeva was entitled under an agreement between Latvia and Russia on 


arrangements for retired members of the armed forces and their families to apply for a 


passport as a “permanently resident non-citizen” and that her husband and their daughter 


were entitled to permanent residence permits was set aside in September 1999 by the 


Supreme Court on the grounds that the applicants had committed serious breaches of Latvian 


immigration law by secretly obtaining duplicate passports, registering places of residence in 


two different countries and supplying false information to the authorities. The regional court 


to which the case was remitted dismissed the applicants' applications and its decision was 


upheld by the Supreme Court in April 2000. The applicants were reminded by the immigration 


authorities that they were required to leave Latvia. In November 2003 the immigration 


authorities wrote to the applicants to explain the procedure Mrs Sisojeva should follow if she 


wished to regularise her stay in Latvia and obtain an identity document as a stateless person, 







whereupon her daughter and husband could be issued with residence permits. None of the 


applicants complied with these instructions. The Latvian Government then informed the Court, 


before which the present application was by then pending, that Mr Sisojev and their daughter 


could be issued with residence permits, initially for five-years and subsequently of indefinite 


duration. In December 2005 the immigration authorities again reminded the applicants that it 


was open to them to regularise their stay, but received no response. The applicants stated 


that, in the interim, Mrs Sisojeva had been summoned to the regional headquarters of the 


security police and questioned about her application to the Court and an interview she had 


given to a Russian television channel. The applicants continue to reside in Latvia without valid 


resident permits. 


Law: Article 8 – The Court acknowledged that, if not from the time of the removal of their 


names from the register of residents in May 1996, then at the latest from the time of the final 


dismissal of their appeal by the Supreme Court in April 2000, the applicants had experienced a 


period of insecurity and legal uncertainty in Latvia that had continued until November 2003. 


Nevertheless, they had been guilty of obtaining duplicate passports and registering themselves 


as resident in both Russia and Latvia without informing the Latvian authorities, although they 


had undoubtedly been aware that their conduct was illegal. The problems the applicants had 


experienced following the cancellation of their initial residence permits had thus stemmed to a 


large extent from their own actions. The first concrete proposal aimed at regularising the 


applicants' stay had been made in November 2003, so they could not claim the existence of 


uncertainty after that date. Moreover, despite having long been an illegal resident in Latvia, 


Mr Sisojev had been and continued to be in paid employment and his daughter had been able 


to complete a course of higher education and obtain a degree. The applicants did not face any 


real and imminent risk of deportation. Despite repeated reminders from the immigration 


authorities, they had not acted on their recommendations or made any attempt to get in 


touch to try to find a solution to any difficulties they might have in obtaining the required 


documents. Nor was there any indication that the Latvian Government had acted in bad faith. 


In conclusion, the Court found that the options outlined by the Latvian authorities for 


regularising the applicants' situation had been adequate and sufficient to remedy their 


complaint of a violation of Article 8. The matter giving rise to the complaint could therefore be 


considered to be “resolved”. 


Conclusion: striking out (sixteen votes to one). 


Article 34 – It was of the utmost importance for the effective operation of the system of 


individual petition that applicants or potential applicants were able to communicate freely 


with the Court without being subjected to any form of pressure from the authorities to 







withdraw or modify their complaints. The word “pressure” had to be taken to cover not only 


direct coercion and flagrant acts of intimidation of applicants but also other improper indirect 


acts or acts designed to dissuade or discourage them from pursuing a Convention remedy. Mrs 


Sisojeva could reasonably have expected the police or the prosecuting authorities to take an 


interest in her allegations on Russian television of corruption on the part of immigration 


officials and the questioning was in accordance with Latvian legislation allowing the security 


police to investigate corruption offences. Accordingly, the Court accepted the Government's 


explanation that the main focus of the questioning had been the allegation of corruption, not 


the proceedings before the Court. Nevertheless, in questioning Mrs Sisojeva about her reasons 


for lodging an application with the Court, the police officer had exceeded the remit of the 


investigation by a considerable margin. In that connection, the Court reiterated that, even if a 


Government had reason to believe that, in a particular case, the right of individual petition was 


being abused, the appropriate course was to alert it and inform it of their misgivings. However, 


having regard to all the circumstances – including the incidental nature of the questioning, the 


polite manner in which it was conducted and the absence of any attempt to force Mrs Sisojeva 


to give evidence or to disclose the names of the allegedly corrupt officials – there was 


insufficient evidence to conclude that her questioning should be regarded as a form of 


“pressure”, “intimidation” or “harassment” which might have induced the applicants to 


withdraw or modify their application or hindered them in any other way in the exercise of their 


right of individual petition. 
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 TEDH, Slivenko v. Letónia [GC], n.º 48321/99, de 09-10-2003 
Temas abordados: Arts. 5.º, 8.º, 34.º e 37.º da CEDH, vida privada e familiar, discriminação, 
detenção, expulsão, proporcionalidade, título de residência. 


 


Article 8 


Article 8-1 


Respect for private life 


Expulsion of family of former Soviet military officer following agreed withdrawal of Soviet 


troops: violation 


Article 5 


Article 5-1-f 


Expulsion 


Lawfulness of detention with a view to deportation: no violation 


Facts: The applicants are a mother and daughter of Russian origin. The first applicant, 


whose father was an officer in the army of the Soviet Union, moved to Latvia with her parents 


when she was one month old. She married another Soviet officer in 1980 and the second 


applicant was born in 1981. After Latvia gained its independence, the applicants were entered 


on the register of Latvian residents as “ex-USSR citizens”. In 1994 the first applicant’s husband, 


who had been discharged from the army during that year (the Russian Federation having 


assumed jurisdiction over the former Soviet armed forces in January 1992), applied for a 


temporary residence permit on the basis of his marriage to a permanent resident. His 


application was refused on the ground that he was required to leave Latvia in accordance with 


the treaty of April 1994 on the withdrawal of Russian troops. As a result, the registration of the 


applicants was annulled. The deportation of all three family members was ordered in August 


1996 and the first applicant’s husband subsequently moved to Russia. The applicants, 


however, brought a court action challenging their removal from Latvia. They were successful at 


first and second instance but the Supreme Court quashed these decisions and remitted the 


case to the Regional Court, which then found that the first applicant’s husband was required to 


leave and that the decision to annul the applicants’ registration was lawful. This decision was 


upheld by the Supreme Court. In October 1998 the applicants were arrested and detained in a 


centre for illegal immigrants. They were released the following day on the order of the 


Director of the Citizenship and Migration Authority, on the ground that their arrest was 


“premature”, since an appeal had been lodged with the authority. However, they were later 


ordered to leave the country and in March 1999 the second applicant was again detained for 


30 hours. Both applicants subsequently moved to Russia and adopted Russian citizenship. The 


first applicant’s parents, who she maintains are seriously ill, remained in Latvia. 







Law: Article 8 – The applicants were removed from the country where they had 


developed, uninterruptedly since birth, the network of personal, social and economic relations 


that make up the private life of a human being. Furthermore, they lost the flat in which they 


had lived. In these circumstances, their removal constituted an interference with respect for 


their private life and home. In contrast, the impugned measures did not have the effect of 


breaking up the family, since the deportation concerned all three members and there is no 


right under the Convention to choose in which country to continue or re-establish family life. 


Moreover, there was no “family life” with the first applicant’s parents, who were adults not 


belonging to the core family and who had not been shown to be dependent on the applicants’ 


family. Nonetheless, the impact of the impugned measures on family life was a relevant factor 


in the assessment under Article 8 and the link with the first applicant’s parents was to be taken 


into account in the context of private life. 


As to the legal basis for the applicants’ deportation, the Government’s contention that the 


first applicant had submitted false information when requesting registration had to be 


disregarded, since it had not been shown that the Latvian courts had relied on that ground as 


justifying deportation. The principal ground relied on by the Government was that the 


applicants’ removal was required by the treaty on the withdrawal of Russian troops. While that 


treaty was not yet in force when the applicants were registered as “ex-USSR citizens”, the 


relevant provisions of domestic law could later be legitimately intepreted and applied in the 


light of the treaty, a legal instrument accessible to the applicants. In addition, the applicants 


must have been able to foresee to a reasonable degree, at least with legal advice, that they 


would be regarded as covered by the treaty. In any event, the decisions of the courts did not 


appear arbitrary. The applicants’ removal could accordingly be considered to have been “in 


accordance with the law”. 


Taking into account the wider context of the constitutional and international law 


arrangements made after Latvia regained independence, from which the measures taken in 


respect of the applicants could not be dissociated, the Court accepted that the treaty and 


implementing measures had sought to protect the interests of national security and thus 


pursued a legitimate aim. 


As to the necessity of the interference, the fact that the treaty provided for the 


withdrawal of all Russian military officers, including those who had been discharged prior to its 


entry into force, and obliged their families to leave the country, was not in itself objectionable 


under the Convention. Indeed, it could be said that the arrangement respected family life in 


that it did not interfere with the family unit. In so far as the withdrawal interfered with private 


life and home, the interference would not normally appear disproportionate, having regard to 







the conditions of service of military officers; in particular, the withdrawal of active servicemen 


and their families could be treated as akin to a transfer in the course of normal service. 


Moreover, the continued presence of active servicemen of a foreign army might be seen as 


incompatible with the sovereignty of an independent State and a threat to national security. 


The public interest in the removal of them and their families would therefore normally 


outweigh the individual’s interest in staying. However, it could not be excluded that specific 


circumstances might render removal measures unjustified under the Convention. In particular, 


the justification did not apply to the same extent to retired officers and their families and, 


while their inclusion in the treaty did not as such appear objectionable, the interests of 


national security carried less weight in respect of them. In the present case, the fact that the 


first applicant’s husband had already retired by the time of the proceedings concerning the 


legality of the applicants’ stay in Latvia had made no difference to the determination of their 


status, yet it appeared from information provided by the Government about treatment of 


certain hardship cases that the authorities considered that they had some latitude which 


allowed them to ensure respect for private and family life and home. Such derogation, which 


was not limited to Latvian citizens, was decided on a case-by-case basis and it did not seem 


that the authorities had examined whether each person presented a specific danger to 


national security or public order, the public interest having been perceived rather in abstract 


terms. A scheme for withdrawal of foreign troops and their families based on a general finding 


that their removal is necessary for national security cannot as such be deemed contrary to 


Article 8, but implementation of such a scheme without any possibility of taking into account 


individual circumstances is not compatible with that provision. In the present case, although 


the applicants were not of Latvian origin and lived in Latvia in connection with the service of 


members of their family in the Soviet army, they had developed personal, social and economic 


ties there unrelated to their status and it had not been shown that their level of fluency in 


Latvian was insufficient for them to pursue normal life there. They were therefore sufficiently 


integrated into Latvian society at the relevant time. Finally, they could not be regarded as 


endangering national security by reason of belonging to the family of the first applicant’s 


father, a former Soviet officer who had retired in 1986, had remained in the country and was 


not himself deemed to present any such danger. In all the circumstances, the applicants’ 


removal could not be regarded as having been necessary in a democratic society. 


Conclusion: violation (11 votes to 6) 


Article 14 in conjunction with Article 8 – It was unnecessary to rule on this complaint. 


Conclusion:  not necessary to examine (11 votes to 6). 







Article 5 § 1 (f) – It was not disputed that the applicants’ detention was ordered in the 


context of deportation proceedings against them which were pending on the relevant dates. 


Moreover, it could not be said that those proceedings were not pursued with due diligence. As 


to whether the detention was “lawful” and “in accordance with a procedure prescribed by 


law”, although the immigration authority considered that the applicants’ arrest was 


premature, the existence of flaws in a detention order does not necessarily render the 


detention unlawful, in particular if, as in the present case, a putative error is immediately 


detected and redressed by release. Moreover, the immigration authority’s view may not have 


been correct, since the deportation order had already become final and it was apparent that 


no further remedies were available. In that respect, it was significant that the immigration 


authority did not act on the “appeal”. Neither of the arrest warrants lacked a statutory basis in 


domestic law and there was no evidence that the police had acted in bad faith or arbitrarily. 


Consequently, the detention was in accordance with Article 5 § (f). 


Conclusion: no violation (16 votes to 1). 


Article 5 § 4 – The applicants had been released speedily before any judicial review of the 


lawfulness of their detention could take place and Article 5 § 4 does not deal with remedies 


which may serve to review the lawfulness of detention which has already ended. It was 


therefore unnecessary to examine the merits of the applicants’ complaint. 


Conclusion: not necessary to examine (unanimously). 


Article 41 – The Court awarded each of the applicants 10,000 euros in respect of non-


pecuniary damage. 
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 TEDH, Al-Saadoon e Mufdhi v. Reino Unido, n.º61498/08, de 02-03-2010 
Temas abordados: Arts. 3.º, 6.º, 13.º, 34.º e 46.º da CEDH, garantias efetivas, expulsão, direito 
a proteção, nível de garantias oferecidas pelo Estado de destino, proibição de tratamentos 
desumanos e degradantes, direito ao recurso. 


 


Judgment 2.3.2010 [Section IV] 


Article 3 


Inhuman treatment 


Positive obligations 


Transfer of detainees to Iraqi authorities despite risk of capital punishment: violation 


Article 13 


Effective remedy 


Appeal to House of Lords rendered ineffective by transfer of detainees to Iraqi authorities 


before appeal could be heard: violation 


Article 34 


Hinder the exercise of the right of petition 


Transfer of detainees to Iraqi authorities in contravention of interim measure, allegedly 


because of “objective impediment” making compliance impossible: violation 


Article 46 


Article 46-2 


Execution of judgment 


Individual measures 


Respondent Government required to take all possible steps to obtain assurance from Iraqi 


authorities that applicants would not be subjected to death penalty 


Facts – This case concerns a complaint by two Iraqi nationals that the British authorities in 


Iraq had transferred them to Iraqi custody in breach of an interim measure indicated by the 


European Court under Rule 39 of the Rules of Court, so putting them at real risk of an unfair 


trial followed by execution by hanging. 


The applicants were arrested by British forces in 2003 following the invasion of Iraq by a 


Multi-National Force. They were initially detained in British-run detention facilities as “security 


internees” on suspicion of being senior members of the Ba’ath Party under the former regime 


and of orchestrating violence against the coalition forces. In October 2004 the British military 


police, which had been investigating the deaths of two British soldiers in an ambush in 


southern Iraq on 23 March 2003, concluded that there was evidence of the applicants’ 


involvement in the killing. In December 2005 the British authorities formally referred the 


murder cases against the applicants to the Iraqi criminal courts. In May 2006 an arrest warrant 







was issued against them under the Iraqi Penal Code and an order made authorising their 


continued detention by the British Army in Basra. The British authorities reclassified the 


applicants’ status from “security internees” to “criminal detainees”. In 2006 the cases were 


then transferred to Basra Criminal Court, which decided that the allegations against the 


applicants constituted war crimes triable by the Iraqi High Tribunal, which had power to 


impose the death penalty. The Iraqi High Tribunal made repeated requests for the applicants’ 


transfer into its custody. The applicants sought judicial review in the English courts of the 


legality of the proposed transfer. The Divisional Court declared it lawful on 19 December 2008 


and its decision was upheld by the Court of Appeal on 30 December 2008. While accepting that 


there was a real risk that the applicants would be executed, the Court of Appeal found that, 


even prior to the expiry of the UN Mandate on 31 December 2008, the United Kingdom had 


not been exercising, in relation to the applicants, autonomous power as a sovereign State, but 


had acted as an agent for the Iraqi court. It had no discretionary power of its own to hold, 


release or return the applicants. In essence it was detaining them only at the request and to 


the order of the Iraqi High Tribunal and was obliged to return them to the custody of that 


tribunal in accordance with the arrangements between the United Kingdom and Iraq. That was 


a fortiori so with the expiry of the Mandate, as after that date the British forces would enjoy 


no legal power to detain any Iraqi. In any event, even if the United Kingdom was exercising 


jurisdiction, it nevertheless had an international-law obligation to transfer the applicants to 


the custody of the Iraqi High Tribunal which had to be respected unless it would expose the 


applicants to a crime against humanity or torture. The death penalty by hanging did not fit into 


either of those categories. The Court of Appeal therefore dismissed the appeal. It also refused 


permission to appeal to the House of Lords or to grant the applicants interim relief. 


Shortly after being informed of the Court of Appeal’s ruling the European Court gave an 


indication under Rule 39 that the applicants should not be removed or transferred from the 


custody of the United Kingdom until further notice. However, the Government replied on 31 


December 2008 that, since the UN Mandate was due to expire at midnight, exceptionally they 


could not comply and had transferred the applicants to Iraqi custody earlier in the day. The 


applicants’ trial before the Iraqi High Tribunal started in May 2009 and ended in September 


2009 with a verdict cancelling the charges against them and ordering their immediate release. 


Upon an appeal by the prosecutor, the Iraqi Court of Cassation remitted the cases for further 


investigation by the Iraqi authorities and for a retrial. The applicants remain in custody. 


In its admissibility decision of 30 June 2009 (see Information Note no. 120), the European 


Court found that, given the total and exclusive de facto, and subsequently also de jure, control 


exercised by the United Kingdom authorities over the detention facilities in Basra, the 







applicants had been within the United Kingdom’s jurisdiction until their physical transfer to the 


custody of the Iraqi authorities on 31 December 2008. 


Law – Article 3: Although, the death penalty had not been considered to violate 


international standards when the Convention was drafted, there had since been an evolution 


towards its complete de facto and de jure abolition within all the member States of the Council 


of Europe. Two Protocols to the Convention had thus entered into force, abolishing the death 


penalty in time of war (Protocol No. 6) and in all circumstances (Protocol No. 13), and the 


United Kingdom had ratified them both. All but two member States had signed Protocol No. 13 


and all but three of the States which had signed it had ratified it. These figures and consistent 


State practice in observing the moratorium on capital punishment were strongly indicative that 


Article 2 of the Convention had been amended so as to prohibit the death penalty in all 


circumstances. Accordingly, there was no longer any bar to considering the death penalty – 


which caused not only physical pain but also intense psychological suffering as a result of the 


foreknowledge of death – as inhuman and degrading treatment or punishment within the 


meaning of Article 3. 


Given the nature of the evidence and allegations against them, from August 2004, when 


the death penalty was reintroduced in Iraq, there had been substantial grounds for believing 


that the applicants would run a real risk of being sentenced to death if tried and convicted by 


an Iraqi court. The applicants themselves must have been aware of that risk. In the Court’s 


view, at least from May 2006, when the Iraqi criminal courts accepted jurisdiction over their 


cases, the applicants had been subjected to a well-founded and continuing fear of execution 


which it was reasonable to assume caused them intense psychological suffering that had 


undoubtedly intensified since their transfer into Iraqi custody on 31 December 2008. 


As to the Government’s contention that, in accordance with well-established principles of 


international law, they had had no option but to respect Iraqi sovereignty and transfer the 


applicants to the custody of the Iraqi courts when requested, the Court reiterated that it was 


not open to a Contracting State to enter into an agreement with another State which 


conflicted with its obligations under the Convention, especially in a case involving the death 


penalty and the risk of grave and irreversible harm. Furthermore, although the British courts 


had considered themselves bound by the principles of international law restricting the duty to 


provide “diplomatic asylum” to cases where the individual concerned was at risk of treatment 


so harsh as to constitute a crime against humanity, the Court considered that the applicants’ 


situation was clearly distinguishable. The applicants had not sought refuge with the United 


Kingdom authorities, but had actively been brought, through their arrest and detention by 


British armed forces, within the United Kingdom’s jurisdiction. In these circumstances, the 







respondent State had been under a paramount obligation to ensure that the applicants’ arrest 


and detention did not end in a manner which would breach their rights. 


In any event, the Court was not satisfied that the need to secure the applicants’ rights 


under the Convention had inevitably required a breach of Iraqi sovereignty. It did not appear 


that any real attempt had been made to negotiate with the Iraqi authorities to prevent the risk 


of the death penalty. For example, although the evidence showed that the Iraqi prosecutors 


had initially had “cold feet” about bringing the cases themselves because the matter was “so 


high profile”, the opportunity did not appear to have been seized to seek the consent of the 


Iraqi Government to an alternative arrangement involving the applicants being tried by a 


British court, either in Iraq or in the United Kingdom. Likewise, no request was made to the 


Iraqi authorities, before the decision was made to refer the applicants’ cases to the Iraqi 


courts, for a binding assurance that, in the event of a referral, the applicants would not be at 


risk of capital punishment. Indeed, no such assurance had ever been obtained. 


In the absence of such an assurance, the referral of the applicants’ cases to the Iraqi 


courts and their physical transfer to the custody of the Iraqi authorities had failed to take 


proper account of the United Kingdom’s obligations under Articles 2 and 3 of the Convention 


and Article 1 of Protocol No. 13. Accordingly, while the outcome of their cases before the Iraqi 


High Tribunal remained uncertain, the applicants had been subjected, since at least May 2006, 


to inhuman treatment through the fear of execution by the Iraqi authorities. 


Conclusion: violation (unanimously). 


Article 6: The Court accepted the national courts’ finding that it had not been established 


that, at the date of their transfer to the Iraqi authorities, the applicants risked a flagrantly 


unfair trial before the Iraqi High Tribunal. Nor, now that the trial had taken place, was there 


any evidence before the Court to cast doubt on that assessment. 


Conclusion: no violation (unanimously). 


Articles 13 and 34: The Government had argued that there had been an “objective 


impediment” to compliance with Rule 39 indication in that the applicants’ transfer to the Iraqi 


authorities had been the only course of action that was consistent with respect for Iraqi 


sovereignty. The Court considered, however, that the respondent State was responsible for 


the situation in which it had found itself as, firstly, it had not obtained a binding assurance 


regarding the death penalty before referring the applicants’ cases to the Iraqi courts and 


transferring them physically to Iraqi custody and, secondly, it had entered into arrangements 


with another State which conflicted with its Convention obligations to safeguard the 


applicants’ fundamental human rights. Nor had it established that there had been no realistic 


or practicable means available to safeguard those rights. 







Moreover, the Government had not satisfied the Court that they had taken all reasonable 


steps, or indeed any steps, to seek to comply with the Rule 39 indication. They had not 


informed the Court, for example, of any attempt to explain the situation to the Iraqi 


authorities and to reach a temporary solution. The Government’s approaches to the Iraqi 


authorities prior to the applicants’ transfer on 31 December 2008 had not been sufficient to 


secure any binding assurance that the death penalty would not be applied and their 


subsequent efforts had come after the applicants had left the jurisdiction and therefore at a 


time when the British authorities had lost any real and certain power to secure their safety. In 


sum, the respondent State had not taken all reasonable steps to comply with the interim 


measure and had thereby exposed the applicants to a serious risk of grave and irreparable 


harm. This had also had the effect of unjustifiably nullifying the effectiveness of any appeal to 


the House of Lords. 


Conclusion: violations (six votes to one). 


Article 46: The Government were required to seek to put an end to the suffering the fear 


of execution caused the applicants as soon as possible, by taking all possible steps to obtain an 


assurance from the Iraqi authorities that they would not be subjected to the death penalty. 


Article 41: The findings of a violation of Articles 3, 13 and 34, coupled with the Article 46 


indication, constituted sufficient just satisfaction in respect of any non-pecuniary damage. 
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 TEDH, Pajić v. Croatia, n.º 68453/13, de 23-02-2016 
Temas abordados: Arts. 8.º e 14.º da CEDH, discriminação, parceiro do mesmo sexo, vida 
privada e familiar, reagrupamento familiar. 


 
Article 14 
Discrimination 
Discrimination between unmarried same-sex couples and unmarried different-sex couples 


in obtaining family reunification: violation 
Facts – The applicant, a national of Bosnia and Herzegovina, had a stable same-sex 


relationship with a woman living in Croatia, Ms D.B. In 2011 the applicant lodged a request for 
a residence permit in that country on the grounds of family reunification with her partner. Her 
request was refused as the relevant domestic law excluded such a possibility for same-sex 
couples whereas it allowed it for unmarried different-sex couples. Her further appeals were 
unsuccessful. 


Law – Article 14 in conjunction with Article 8 
(a) Applicability – There was no doubt that the relationship of a same-sex couple like the 


applicants’ fell within the notion of “private life” under Article 8 of the Convention. As to 
whether it also fell within the scope of “family life”, it was undisputed that the applicant had 
maintained a stable relationship with her partner since 2009, travelling regularly to Croatia and 
sometimes spending three months living with her, which was the only possibility they had to 
stay together due to the relevant immigration restrictions. Moreover, the couple had 
expressed a serious intention of living together in the same household in Croatia and of 
starting a common business. In these circumstances, the fact of not cohabiting with D.B. 
because of the State’s impugned immigration policy did not deprive the applicant’s 
relationship of the stability required to bring her situation within the scope of family life. 
Therefore, the facts of the case fell within the notion of “private life” and “family life” within 
the meaning of Article 8, and Article 14 was thus applicable. 


(b) Difference of treatment – The Croatian domestic law recognised both extramarital 
relationships of different-sex couples and same-sex couples and thus the possibility that both 
categories of couples were capable of forming stable committed relationships. Therefore, a 
partner in a same-sex relationship who applied for a residence permit for family reunification 
to pursue intended family life in Croatia was in a comparable situation to a partner in a 
different-sex extramarital relationship pursuing the same aim. However, the domestic law 
expressly reserved the possibility of applying for a residence permit for family reunification to 
different-sex couples, whether married or living in an extramarital relationship. Accordingly, by 
tacitly excluding same-sex couples from its scope, the legislation in question introduced a 
difference in treatment based on the sexual orientation of the persons concerned. 


(c) Objective and reasonable justification – Immigration control measures, which may be 
found to be compatible with Article 8 § 2, could nevertheless amount to unjustified 
discrimination in breach of Article 14 read in conjunction with Article 8. In cases in which the 
margin of appreciation afforded to States was narrow, as where there was a difference in 
treatment based on sex or sexual orientation, the principle of proportionality did not merely 
require the measure chosen to be suitable in principle for the achievement of the aim pursued, 
the State also had to show that it was necessary, in order to achieve that aim, to exclude 
certain categories of people – in this instance persons in a same-sex relationship – from the 
scope of application of the relevant provisions of domestic law. This applied also to 
immigration cases. However, the domestic authorities had not advanced any justification or 
convincing and weighty reasons to justify the difference in treatment between same-sex and 
different-sex couples in obtaining family reunification. Indeed, a difference in treatment based 
solely or decisively on considerations regarding the applicant’s sexual orientation amounted to 
a distinction which was not acceptable under the Convention. The difference in treatment was 
thus incompatible with the provisions of Article 14 read in conjunction with Article 8. 







Conclusion: violation (unanimously). 
Article 41: EUR 10,000 in respect of non-pecuniary damage. 
(See the factsheet on Sexual orientation issues) 
 
Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["001-161061"]} 
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 TEDH, Saadi v. Reino Unido [GC], n.º 13229/03, de 29-01-2008 


Temas abordados: Art. 5.º da CEDH, garantias efetivas, detenção, expulsão, risco de tortura ou 


de tratamentos desumanos e degradantes no país de destino, terrorismo. 


 


Article 5 


Article 5-1-f 


Prevent unauthorised entry into country 


Seven-day detention in reception centre for asylum-seeker who had been granted 


“temporary admission”: no violation 


Article 5-2 


Information on reasons for arrest 76-hour delay in informing “temporarily admitted” 


asylum-seeker of the grounds for his later detention in a reception centre: violation 


Facts: The applicant, an Iraqi Kurd, fled his country of origin and arrived at London 


Heathrow Airport on 30 December 2000. He immediately claimed asylum and was granted 


“temporary admission”. On reporting to the immigration authorities on 2 January 2001, he was 


detained and transferred to Oakington Reception Centre, which was used for asylum seekers 


considered unlikely to abscond and whose applications could be dealt with by a “fast-track” 


procedure. He was handed a standard form that purported to explain the reasons for his 


detention and his rights, but did not explain that he was being detained for fast-track 


processing. On 5 January 2001 the applicant’s representative was informed on the telephone 


by an immigration officer that the reason for the detention was that the applicant was an Iraqi 


who met the criteria for detention at the reception centre. The applicant’s asylum claim was 


initially refused on 8 January 2001 and he was formally refused leave to enter the UK. He was 


released the next day and subsequently granted asylum after successfully appealing against 


the refusal of leave to enter. He sought judicial review of the decision to detain him. This was 


ultimately rejected by the House of Lords, which found that detention under the Oakington 


procedure was proportionate and reasonable. In a judgment of 11 July 2006, a Chamber of the 


European Court held that there had been no violation of Article 5 § 1 of the Convention, but a 


violation of the Article 5 § 2 requirement to give reasons promptly (see Information Note no. 


88). 


Law: Article 5 § 1 (f) 


(a) Meaning of the phrase “to prevent his effecting an unauthorised entry”: It was a 


necessary adjunct to the State’s right to control the entry and residence of aliens that it should 


be permitted to detain would-be immigrants who had applied for permission to enter, 


whether by way of asylum or otherwise. Until “authorised”, any entry was “unauthorised” and 







the detention of a person who wished to enter a country and who needed but did not yet have 


authorisation to do so, could, without any distortion of language, be to “prevent his effecting 


an unauthorised entry”. The Court did not accept that as soon as an asylum seeker 


surrendered to the immigration authorities he was seeking to effect an “authorised” entry. 


Article 5 § 1 (f) did not permit detention only of a person shown to be trying to evade entry 


restrictions. Such an interpretation would be too narrow and was also inconsistent with United 


Nations and Council of Europe guidelines and recommendations. 


(b) Arbitrariness: The principle that detention should not be arbitrary applied to detention 


under the first limb of Article 5 § 1 (f) (unauthorised entry) in the same manner as it applied to 


detention under the second limb (deportation or extradition). Thus, there was no requirement 


that detention should reasonably be considered necessary and the principle of proportionality 


required only that the detention should not continue for an unreasonable length of time. 


Accordingly, detention under the first limb of Article 5 § 1 (f) would not be arbitrary if it 


satisfied four conditions: it was carried out in good faith; it was closely connected to the 


purpose of preventing unauthorised entry to the country; the place and conditions of 


detention were appropriate bearing in mind that the detainee might well have fled his home 


country in mortal fear; and the length of the detention did not exceed that reasonably 


required for the purpose pursued. 


It was accepted that the purpose of the Oakington detention regime had been to ensure 


the speedy resolution of some 13,000 of the approximately 84,000 asylum applications being 


made annually in the United Kingdom at the time. Achieving that objective had entailed 


scheduling up to 150 interviews a day and even small delays could disrupt the entire 


programme. The applicant had been selected for detention on the basis that his case was 


suited for fast-track processing. The national authorities had thus acted in good faith in 


detaining the applicant. Indeed the policy behind the creation of the Oakington regime was 


generally to benefit asylum seekersby dealing with their claims expeditiously. The detention 


was also closely connected to the purpose of preventing unauthorised entry since it was 


intended to enable the authorities to determine the applicant’s asylum claim quickly and 


efficiently. As regards the place and conditions of detention, the centre was specifically 


adapted to hold asylum seekers and offered various facilities for recreation, religious 


observance, medical care and, importantly, legal assistance. The applicant had not complained 


about the conditions. Finally, his detention for seven days before his release the day after his 


claim to asylum was refused at first instance could not be said to have exceeded the period 


reasonably required to enable his claim to asylum to be processed speedily. The Court also 


noted that the provision of a more efficient system for determining large numbers of asylum 







claims had rendered unnecessary recourse to a broader and more extensive use of detention 


powers. 


Conclusion: no violation (eleven votes to six). 


Article 5 § 2 – The Grand Chamber agreed with the Chamber that general statements – 


such as parliamentary announcements – could not replace the need for the individual to be 


informed of the reasons for his arrest or detention. The first the applicant learnt of the real 


reason for his detention was through his representative on 5 January 2001, by which point he 


had already been detained for 76 hours. Assuming that the giving of oral reasons to a 


representative met the requirements of Article 5 § 2, a delay of that length was not compatible 


with the requirement for reasons to be given promptly. 


Conclusion: violation (unanimously). 


 


Texto integral: http://hudoc.echr.coe.int/eng?i=001-84709#{"itemid":["001-84709"]} 
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 TEDH, Öcalan v. Turquia [GC], n.º 46221/99, de 12-05-2005 


Temas abordados: Arts. 2.º, 3.º, 5.º, 6.º, 7.º a 10.º, 13.º, 14.º, 18.º, 34.º, 35.º e 46.º da CEDH, 
detenção, expulsão, condenação penal, pena de morte, tratamentos desumanos e 
degradantes no país de destino, processo justo e equitativo, direito a defensor, direito a 
recurso. 


 


Article 3 


Inhuman punishment 


Imposition of death sentence following proceedings found to be unfair: violation 


Conditions of transfer following arrest outside the respondent State, and subsequent 


detention: no violation 


Article 2 


Article 2-1 


Death penalty 


Death sentence imposed but not carried out and subsequent removal of risk of execution: 


violation, no violation 


Article 5 


Article 5-1 


Lawful arrest or detention 


Arrest by Turkish agents on a Turkish plane in the international zone of a Kenyan airport 


following the applicant’s interception by Kenyan officials: no violation 


Article 6 


Criminal proceedings 


Article 6-1 


Impartial tribunal 


Military judge on the bench of a state security court during part of the trial: violation 


Article 6-3-b 


Adequate facilities 


Adequate time 


Restrictions on detainee’s access to criminal file, and late disclosure to lawyers, obliging 


them to respond hurriedly to a very extensive file: violation 


 Article 6-3-c 


Defence through legal assistance 


Denial of access to a lawyer for almost 7 days during custody, followed by restrictions on 


the number and length of consultations; lack of possibility for detainee to speak with lawyers 


outwith hearing of guards: violation 







Facts: In October 1998 the applicant, a Turkish national and the former leader of the 


Workers’ Party of Kurdistan (“the PKK”), was expelled from Syria. After staying in various 


countries, he was put up at the Greek Ambassador’s residence in Nairobi, Kenya. On 15 


February 1999 he was separated from the Greek Ambassador and taken by a Kenyan official to 


a Turkish-registered aircraft at the Nairobi Airport in which Turkish officials were waiting to 


arrest him. The Turkish courts had issued seven warrants for his arrest and a wanted notice 


had been circulated by Interpol. The applicant was transferred to Turkey and taken into 


custody in a prison on the island of İmralı on 16 February 1999, following which he was 


interrogated by members of the security forces. On 22 February 1999 the public prosecutor at 


the Ankara State Security Court questioned him. On 23 February 1999 he appeared before a 


judge of the State Security Court who ordered his detention pending trial. In an indictment 


submitted in April 1999 the public prosecutor accused the applicant of carrying on activities 


with a view to bringing about the secession of part of the national territory and of having 


formed and led an armed organisation to that end. He sought the death penalty pursuant to 


Article 125 of the Criminal Code. During the trial the Constitution was amended so as to 


exclude military members from the composition of the state security courts. A civilian judge 


was therefore appointed to replace the military judge on the panel which was hearing the 


applicant’s case. The applicant was found guilty of the offences as charged and was sentenced 


to death. On 25 November 1999 the Court of Cassation upheld that judgment. 


Meanwhile, on 13 November 1999 the European Court decided to apply Rule 39 of the 


Rules of Court, requesting the Turkish Government to take all necessary steps to ensure that 


the death penalty was not carried out, so as to enable the Court to proceed effectively with 


the examination of the admissibility of the application. In September 2001 Delegates of the 


European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 


Punishment (CPT) visited the prison where the applicant was being held and made certain 


recommendations. Legislation introduced in August 2002 abolished the death penalty in 


peacetime and consequential amendments were made to the Criminal Code. In September 


2002 the Turkish Government declared to the European Court that the applicant’s death 


sentence could no longer be executed. In October 2002 the Ankara State Security Court 


commuted his sentence to one of life imprisonment. A Chamber of the European Court (First 


Section) rendered judgment on 12 March 2003 (see CLR 51). In November 2003 Turkey ratified 


Protocol No. 6 to the Convention concerning the abolition of the death penalty. 


Law: Article 5 § 4: As regards the special circumstances in which the applicant found himself 


while in police custody, the Grand Chamber saw no reason to disagree with the Chamber’s 


finding that the circumstances of the case made it impossible for him to have effective 







recourse to the remedy referred to by the Government, namely to challenge, under the Code 


of Criminal Procedure, the lawfulness of his detention before a district court judge or to 


challenge an order by the public prosecutor’s office that the applicant should remain in 


custody. The Grand Chamber further agreed that a claim for compensation under Law no. 466 


could not constitute proceedings of the type required by Article 5 § 4. 


Conclusions: Government’s preliminary objection in respect of the complaints under Article 


5 § 1, 4 § 3 and 5 § 4 dismissed; violation of Article 5 § 4 (unanimously). 


Article 5 § 1: The applicant had been arrested by members of the Turkish security forces 


inside a Turkish-registered aircraft in the international zone at Nairobi Airport. Directly after 


being handed over to the Turkish officials by the Kenyan officials he had come under effective 


Turkish authority and had therefore been brought within the “jurisdiction” of that State for the 


purposes of Article 1 of the Convention, even though in this instance Turkey had exercised its 


authority outside its territory. The applicant’s arrest and detention had been carried out in 


accordance with arrest warrants issued by the Turkish criminal courts with a view to bringing 


him before “the competent legal authority on reasonable suspicion” of having committed an 


offence. The arrest and detention had therefore been in accordance with Turkish domestic 


law. As for the applicant’s interception in Kenya immediately before he was handed over to 


Turkish officials, various aspects of the case led the Grand Chamber to accept the 


Government’s argument that at the material time the Kenyan authorities had decided either to 


hand the applicant over to the Turkish authorities or to facilitate such a handover. The 


applicant had not adduced evidence enabling concordant inferences to be drawn that Turkey 


had failed to respect Kenyan sovereignty or to comply with international law in the present 


case. Consequently, the applicant’s arrest in February 1999 and his detention had to be 


regarded as having been in accordance with “a procedure prescribed by law” for the purposes 


of Article 5 § 1. 


Conclusion: no violation (unanimously). 


Article 5 § 3: Like the Chamber, the Grand Chamber could not accept the Government’s 


argument that adverse weather conditions were largely responsible for the period of seven 


days it took for the applicant to be brought before a judge. 


Conclusion: violation (unanimously). 


Article 6 § 1 – composition of the State Security Court: The question whether a court is seen 


to be independent does not depend solely on its composition when it delivers its verdict. In 


order to comply with the requirements of Article 6 regarding independence, the court in 


question must be seen to be independent of the executive and the legislature at each of the 


three stages of the proceedings, namely the investigation, the trial and the verdict (those 







being the three stages in Turkish criminal proceedings according to the Government). 


Moreover, when a military judge has participated in one or more interlocutory decisions that 


continue to remain in effect in the criminal proceedings concerned, the accused has 


reasonable cause for concern about the validity of the entire proceedings, unless it is 


established that the procedure subsequently followed in the state security court sufficiently 


disposed of that concern. More specifically, where a military judge has participated in an 


interlocutory decision that forms an integral part of proceedings against a civilian the whole 


proceedings are deprived of the appearance of having been conducted by an independent and 


impartial court. In the applicant’s case a military judge had been present at two preliminary 


hearings and six hearings on the merits when interlocutory decisions were taken. None of the 


decisions had been renewed after the replacement of the military judge and all had been 


validated by the replacement judge. In those circumstances, the Grand Chamber could not 


accept that the replacement of the military judge before the end of the proceedings disposed 


of the applicant’s reasonably held concern about the trial court’s independence and 


impartiality. 


Conclusion: violation (eleven votes to six). 


Article 6 § 1 taken together with Article 6 § 3(b) and 6 § 3(c): The Grand Chamber agreed 


with the Chamber that there had been a violation of Article 6 § 1, taken together with Article 6 


§ 3(b) and (c) in that the applicant had been denied a fair trial: he had been denied access to a 


lawyer while in police custody; he had been unable to communicate with his lawyers out of the 


hearing of third parties; he had been unable to gain direct access to the case file until a very 


late stage in the proceedings; restrictions had been imposed on the number and length of his 


lawyers’ visits; and his lawyers had not been given proper access to the case file until late in 


the day. The overall effect of these difficulties had restricted the rights of the defence to such 


an extent that the principle of a fair trial, as set out in Article 6, had been contravened. 


Conclusion: violation (unanimously). 


Article 2, Article 14 taken together with Article 2, and Article 3 – implementation of the 


death penalty: The death penalty had been abolished in Turkey and the applicant’s sentence 


had been commuted to one of life imprisonment. Furthermore, on 12 November 2003 Turkey 


had ratified Protocol No. 6 concerning the abolition of the death penalty. 


Conclusion: no violation (unanimously). 


Article 3 read against the background of Article 2 – imposition of the death penalty 


following an unfair trial: The Grand Chamber endorsed the Chamber’s view that imposing a 


death sentence on a person after an unfair trial was to subject that person wrongfully to the 


fear that he would be executed. The fear and uncertainty as to the future generated by a 







sentence of death, in circumstances where there existed a real possibility that the sentence 


would be enforced, had to give rise to a significant degree of human anguish. Such anguish 


could not be dissociated from the unfairness of the proceedings underlining the sentence 


which, given that human life was at stake, became unlawful under the Convention. The risk 


that the death sentence imposed on the applicant would be executed had been a real one and 


had continued for more than three years, even though there had been a moratorium on the 


implementation of the death penalty in Turkey since 1984, the Turkish Government had 


complied with the Court’s interim measure pursuant to Rule 39 to stay the applicant’s 


execution and the applicant’s file had not been sent to Parliament for approval of the death 


sentence as was then required by the Turkish Constitution. Like the Chamber, the Grand 


Chamber had found that the applicant had not been tried by an independent and impartial 


tribunal and that there had been a breach of the rights of the defence under Article 6 § 1, 


taken together with Article 6 § 3(b) and (c). The death penalty had thus been imposed on the 


applicant following an unfair procedure which could not be considered compatible with the 


strict standards of fairness required in cases involving a capital sentence. Moreover, he had 


had to suffer the consequences thereof for more than three years. The imposition of the death 


sentence following an unfair trial amounted to inhuman treatment. 


Conclusion: violation (thirteen votes to four). 


Article 3 – conditions of transfer and detention: With regard to the applicant’s transfer 


from Kenya to Turkey the Grand Chamber endorsed the Chamber’s finding that while he had 


been handcuffed, blindfolded, filmed by a video camera and presented to the press wearing a 


blindfold, it had not been established “beyond all reasonable doubt” that his arrest and the 


conditions in which he had been transferred had exceeded the usual degree of humiliation 


that was inherent in every arrest and detention, or that it had attained the minimum level of 


severity required for Article 3 to apply. – As for the conditions of the applicant’s ongoing 


detention on the island of İmralı, the Grand Chamber, while concurring with the CPT’s 


recommendations that the long‑term effects of his relative social isolation should be 


attenuated by giving him access to the same facilities as other high security prisoners in Turkey 


(such as television and telephone contact with his family), agreed with the Chamber that the 


general conditions in which he was being detained had not thus far reached the minimum level 


of severity required to constitute inhuman or degrading treatment within the meaning of 


Article 3. 


Conclusion: no violation (unanimously). 


Article 34 in fine: As regards the applicant’s inability to communicate with his lawyers in 


Amsterdam following his arrest, the Grand Chamber noted that a group of representatives 







composed of lawyers chosen by the applicant subsequently applied to the Court and put 


forward all his allegations concerning the period in which he had had no contact with his 


lawyers. Hence there was nothing to indicate that he had been hindered in the exercise of his 


right of individual application to any significant degree. The Government’s regrettable delay in 


replying to a request for information from the Chamber did not, in the special circumstances of 


the case, prevent the applicant from setting out his complaints about the proceedings against 


him. Accordingly, he had not been obstructed in the exercise of his right of individual 


application. 


Conclusion: no violation (unanimously). 


Article 41: The Grand Chamber unanimously agreed with the Chamber that the findings of a 


violation of Articles 3, 5 and 6 constituted sufficient just satisfaction for any damage sustained 


by the applicant. It awarded 120,000 euros to cover part of the costs incurred in the 


proceedings before the Court.  


 


Texto integral: 
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 TEDH, D. v. Reino Unido, n.º 30240/96, de 02-05-1997 


Temas abordados: Arts. 2.º, 3.º, 8º e 13.º da CEDH, detenção, expulsão, doença, tratamentos 
desumanos e degradantes no país de destino. 


 


Article 3 


Expulsion 


Proposed removal of an alien drug courier dying of AIDS to his country of origin (St Kitts) 


where he has no accommodation, family, moral or financial support and no access to adequate 


medical treatment: deportation would constitute a violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I. ARTICLE 3 OF THE CONVENTION 


Expulsion of alien drug couriers is a justified response to the scourge of drug trafficking - 


right of Contracting States to expel aliens is however subject to the need to respect the 


absolute nature of the prohibition contained in Article 3 - duty of respondent State to secure 


to the applicant the guarantees contained in Article 3 irrespective of the gravity of the offence 


committed - applicant within the jurisdiction of the respondent State since 21 January 1993 


even if he never entered in the technical sense. 


Application of this principle not confined to contexts in which the individual to be expelled 


faces a real risk of being exposed to forms of treatment proscribed by Article 3 which are 


intentionally inflicted by public authorities in receiving State or by non-State bodies when the 


public authorities in that State are unable to afford him appropriate protection - Court must be 


able to apply Article 3 in other contexts so as to avoid undermining the absolute character of 


the Article's protection. 


Conditions which await applicant in St Kitts do not in themselves breach standards of 


Article 3 - respondent State has assumed responsibility for treating applicant since August 


1994 - applicant now reliant on medical and palliative care provided to him - applicant has 


entered final stages of fatal illness - removal at this stage would hasten his death and expose 


him to a real risk of dying under most distressing circumstances and thus to inhuman 


treatment - no adequate medical treatment, no shelter, no family support in receiving country. 


Aliens who have served their prison sentences and are subject to expulsion cannot in 


principle claim any entitlement to remain in territory of Contracting State in order to continue 


to benefit from medical, social or other forms of assistance provided by that State during their 


stay in prison. 







However, in view of the very exceptional circumstances of case and the compelling 


humanitarian considerations at stake, removal of applicant would violate Article 3. 


Conclusion: expulsion would constitute a violation (unanimously). 


II. ARTICLE 2 OF THE CONVENTION 


Applicant's contention that circumstances of case engaged responsibility of Government 


under Article 2 - having regard to finding under Article 3, not necessary to examine Article 2 


complaint. 


Conclusion: not necessary to examine complaint (unanimously). 


III. ARTICLE 8 OF THE CONVENTION 


Applicant's assertion that removal would amount to a disproportionate interference with 


his right to respect for private life, in particular his physical integrity - having regard to finding 


under Article 3, complaint Article 8 raises no separate issue. 


Conclusion: no separate issue arises (unanimously). 


IV. ARTICLE 13 OF THE CONVENTION 


Confirmation of conclusion reached in certain earlier judgments concerning the 


respondent State that judicial review proceedings constitute an effective remedy - domestic 


court subjected the applicant's plight to a most anxious scrutiny and had the power to grant 


relief sought - substance of complaints examined. 


Conclusion: no violation (unanimously). 


V.          ARTICLE 50 OF THE CONVENTION 


A. Damage: no damages claimed. 


B. Costs and expenses: partial reimbursement of amount claimed. 


Conclusion: respondent State to pay a specified sum to applicant (unanimously). 


 


Texto integral:  
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 TEDH, H.L.R. v. França, n.º 24573/94, de 29-04-1997 


Temas abordados: Art. 3.º da CEDH, expulsão, crime, tratamentos desumanos e degradantes 
no país de destino. 


 


Article 3 


Expulsion 


Deportation order against Colombian national convicted of drug trafficking: expulsion 


would not constitute a violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


Case-law reiterated: right of Contracting States to control the entry, residence and 


expulsion of aliens - absolute character of Article 3. 


Court not bound by findings in Commission's report and free to verify and assess facts 


itself. 


Possibility that Article 3 of the Convention might also apply where danger emanated from 


persons or groups of persons who were not public officials not to be ruled out.  However, it 


has to be shown that risk is real and that authorities of receiving State are not able to obviate 


risk by providing appropriate protection. 


General situation of violence existing in country of destination, but would not in itself 


entail, in the event of deportation, a violation of Article 3. 


No relevant evidence in instant case to show that alleged risk was real or to support claim 


that applicant's personal situation would have been worse than that of other Colombians, 


were he to be deported.  Moreover, applicant had not shown that Colombian authorities were 


incapable of affording him appropriate protection. 


Conclusion: no violation, in the event of deportation order being executed (fifteen votes 


to six). 


 


Texto integral: 
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 TEDH, Vilvarajah e outros v. Reino Unido, ns.º13447/87, 13448/87, 13165/87, de 30-10-
1991 


Temas abordados: Arts. 3.º e 13.º da CEDH, expulsão, tratamentos desumanos e degradantes 
no país de destino, direito a recurso. 


 


Article 3 


Expulsion 


Decision to remove five Sri Lankan asylum seekers to Sri Lanka: no violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I. ARTICLE 3 OF THE CONVENTION 


A. Applicability of Article 3 in expulsion cases 


While the right to political asylum is not contained in the Convention or its Protocols, the 


decision by Contracting States to expel an asylum seeker may give rise to an issue under Article 


3 where substantial grounds have been shown for believing that he faces a real risk of being 


subjected to torture or to inhuman or degrading treatment or punishment. 


B. Application to particular circumstances 


1. General approach 


In determining whether substantial grounds have been shown for believing the existence 


of a risk of Article 3 treatment, the Court will assess the issue in the light of all the material 


placed before it or, if necessary, material obtained proprio motu. 


The risk must be assessed primarily with reference to those facts which were known or 


ought to have been known to the State at the time of the expulsion, although subsequent 


information may be of value in confirming or refuting the State's assessment. The Court's 


examination of the existence of the risk must be a rigorous one. 


2. Assessment in the present case 


Substantial grounds have not been established for believing that the applicants would be 


exposed to a real risk of being subjected to Article 3 treatment on their return to Sri Lanka in 


February 1988. By that time there was an improvement in the situation in the north and east 


of Sri Lanka. Moreover, under a UNHCR voluntary repatriation programme large numbers of 


Tamils were repatriated voluntarily to Sri Lanka. 


The evidence concerning the applicants' background and the general unsettled situation 


does not establish that their personal position was any worse than the generality of other 


Tamils or other young male Tamils who were returning to their country. A mere possibility of 


ill-treatment in such circumstances is not in itself sufficient to give rise to a breach of Article 3. 







As regards the second, third and fourth applicants, there existed no special distinguishing 


features in their cases that could or ought to have enabled the Secretary of State to foresee 


that they would be ill-treated on their return. In addition, the removal of the fourth and fifth 


applicants did not expose them, by this fact alone, to a real risk of treatment beyond the 


threshold of Article 3. 


Conclusion: no breach (eight votes to one). 


II. ARTICLE 13 OF THE CONVENTION 


In the present case judicial review proceedings provided an effective degree of control 


over administrative decisions in asylum cases. The courts are able to review the Secretary of 


State's refusal to grant asylum with a view to determining whether it is tainted with illegality, 


irrationality or procedural impropriety. They have also stressed their special responsibility to 


subject such administrative decisions to the most anxious scrutiny, where an applicant's life or 


liberty may be at risk. 


Conclusion: no breach (seven votes to two). 


 


Texto integral: 
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 TEDH, Cruz Varas e outros v. Suécia, n.º 15576/89, de 20-03-1991 
Temas abordados: Arts. 3.º, 8.º e 25.º da CEDH, expulsão, vida privada e familiar, tratamentos 
desumanos e degradantes no país de destino, direito a recurso. 


 


Article 3 


Expulsion 


Decision to deport Chilean nationals to Chile: no violation 


Article 8 


Article 8-1 


Respect for family life 


Decision to deport Chilean nationals (husband, wife and son) to Chile, implemented as 


regards the husband: no violation 


Article 34 


Hinder the exercise of the right of petition 


Victim 


Non-compliance with interim measures: no violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I. ARTICLE 3 OF THE CONVENTION 


A. Applicability of Article 3 in expulsion cases 


Decision by Contracting State to extradite or expel a fugitive may give rise to an issue under 


Article 3 where substantial grounds have been shown for believing that he faces a real risk of 


being subjected to torture or to inhuman or degrading treatment or punishment. 


B. Application to particular circumstances 


1. The determination of the facts 


The establishment and verification of the facts is primarily a matter for the Commission. It 


is only in exceptional circumstances that the Court will use its powers in this regard but it 


remains free to make its own appreciation in the light of all the material before it. 


The risk must be assessed primarily with reference to those facts which were known or 


ought to have been known to the State at the time of the expulsion although subsequent 


information may be of value in confirming or refuting the State's assessment. 


2. Assessment in the present case 


Substantial grounds have not been shown for believing that first applicant's expulsion 


would expose him to a real risk of being subjected to inhuman or degrading treatment on his 


return to Chile. His silence, for eighteen months after his first interrogation by the Swedish 







Police Authority, as to his alleged clandestine activities and torture by the Chilean police, 


continuous changes in his story and lack of substantiation cast doubt on his credibility. Other 


factors taken into account were the improvement in the political situation, the voluntary 


return of refugees and the thorough examination of his case by the Swedish authorities. 


3. Whether the first applicant's expulsion was in breach of Article 3 because of trauma 


involved 


Expulsion did not exceed the threshold set by Article 3 since no substantial basis had been 


shown for his fears. 


4. Possible expulsion of the third applicant 


Applicants do not appear to have maintained complaint. In any event the facts do not 


reveal a breach. 


Conclusion: no breach (eighteen votes to one). 


II. ARTICLE 8 OF THE CONVENTION 


The second and third applicants went into hiding to evade enforcement of the expulsion 


order. The evidence, including the finding concerning the Article 3 complaint, does not show 


that there were obstacles to establishing family life in their home country. In these 


circumstances responsibility for the resulting separation of the family cannot be imputed to 


Sweden. Accordingly, no "lack of respect" for the applicants' family life. 


Conclusion: no breach (unanimous). 


III. ARTICLE 25 § 1 OF THE CONVENTION 


A. General considerations 


Unlike other international instruments the Convention does not contain a specific provision 


empowering its institutions to order interim measures. The travaux préparatoires are silent as 


to any discussion which may have taken place on this question. The Consultative Assembly 


called on the Committee of Ministers to draft an additional protocol (Recommendation 623 


(1971)) but the Committee decided that this was not expedient. Recommendations were made 


by the Assembly in 1977 and the Committee of Ministers in 1980 calling on member States to 


suspend extradition or expulsion to non-Contracting States where Article 3 complaints were 


pending before the Commission or Court. 


B. Can power to order interim measures be derived from Convention or other sources? 


In absence of Convention provision a Rule 36 indication cannot give rise to a binding 


obligation. This is reflected in the wording of both Rule 36 and the indications in the present 


case. 


Article 25 § 1 imposes an obligation not to interfere with the right of the individual 


effectively to present and pursue his complaint with the Commission. Although such a right is 







of a procedural nature, it must be open to individuals to complain of alleged infringements of 


it. However, given that the Convention contains no specific interim measures provision it 


would strain the language of Article 25 to infer an obligation to comply with a Rule 36 


indication. Conclusion not altered by considering Article 25 § 1 in conjunction with Rule 36 or 


Articles 1 and 19 of the Convention. 


Practice of States reveals almost total compliance with Rule 36 indications. Subsequent 


practice could be taken as establishing the agreement of States regarding the interpretation of 


a Convention provision but not as creating new rights and obligations which were not included 


in the Convention at outset. Rather, the practice is based on good faith co-operation with the 


Commission. 


Furthermore, assistance cannot be derived from general principles of international law 


where no uniform legal rule exists. 


The power to order binding interim measures cannot therefore be inferred from Article 25 


§ 1 or from other sources. Where State decides not to comply with Rule 36 indication it 


knowingly assumes the risk of being found in breach of Article 3. Any such finding would be 


aggravated by the failure to comply. 


C. Whether expulsion actually hindered the effective exercise of the right of petition 


Although compliance with the indication would have facilitated the presentation of the 


case before the Commission, there was no evidence of hindrance to any significant degree. 


Conclusion: no breach (ten votes to nine). 


 


Texto integral: http://hudoc.echr.coe.int/eng#{"fulltext":["Cruz 
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 TEDH, Khlaifia e outros v. Itália, n.º 16483/12, de 01-09-2015 
Temas abordados: Arts. 3.º, 5.º, 13.º, 35.º, da CEDH e 4.º do Protocolo 4, proibição de 
tratamentos desumanos e degradantes, garantias procedimentais, proibição de expulsões 
coletivas, direito de informação, direito de recurso. 
 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Collective expulsion of migrants to Tunisia: violation 


Article 13 


Effective remedy 


Lack of suspensive effect of remedy for collective expulsions: violation 


[This case was referred to the Grand Chamber on 1 February 2016] 


Facts – In September 2011 the applicants departed from Tunisia together with other 


persons aboard makeshift vessels with a view to reaching the Italian coast. After several hours 


at sea the boats were intercepted by the Italian coastguards, who escorted them to the port of 


the island of Lampedusa. The applicants were placed in a reception centre. This centre was 


subsequently destroyed following a riot, and they were transferred to ships moored in 


Palermo harbour. The Tunisian Consul registered their civil status details. Expulsion orders 


were issued against the applicants, who denied ever having been served with the 


corresponding documents. They were then taken to Tunis airport, where they were released. 


Law – Article 4 of Protocol No. 4: individual expulsion orders were issued against the 


applicants. However, these orders were identically worded, the only differences being the 


personal data of the addressees. Nevertheless, the mere fact of implementing an identification 


procedure is insufficient to preclude the existence of collective expulsion. Moreover, several 


factors suggest that in this case the expulsion complained of had in fact been collective in 


nature. In particular, the expulsion orders did not refer to the personal situations of the 


persons concerned; the Government produced no documents capable of proving that the 


individual interviews concerning the specific situation of each applicant had taken place before 


the adoption of the orders; at the material time, a large number of persons of the same origin 


were dealt with in the same manner as the applicants; the bilateral agreements with Tunisia 


were not made public, and provided for the repatriation of illegal Tunisian migrants under 


simplified procedures, based on the simple identification of the person in question by the 


Tunisian consular authorities. The foregoing is sufficient to exclude the existence of adequate 


guaranties on genuine, differentiated consideration of the individual situation of each of the 


persons concerned. 


Conclusion: violation (five votes to two). 







Article 13 of the Convention in conjunction with Article 4 of Protocol No. 4: inasmuch as 


the applicants complained of the lack of an effective remedy to challenge their expulsion on 


the grounds of its collective nature, it was not established that such a complaint could not 


have been the subject of an appeal to a magistrate against the expulsion orders. It transpired 


from the magistrate’s decisions produced by the Government that the magistrate had 


examined the procedure for the adoption of the impugned expulsion orders and had assessed 


their lawfulness in the light of domestic and constitutional law. There was nothing to suggest 


that a possible complaint concerning the failure to take into consideration the personal 


situations of the applicants would have been ignored by the magistrate. 


However, the orders had explicitly stated that the lodging of the aforementioned appeal 


with the magistrate in any case lacked suspensive effect. It follows that such an appeal did not 


satisfy the requirements of Article 13 of the Convention in so far as it failed to meet the 


criterion regarding suspensive effect set out in De Souza Ribeiro. The requirement imposed by 


Article 13 to stay the execution of the impugned measure cannot be considered as merely 


secondary. 


Conclusion: violation (five votes to two). 


The Court also found a violation of Article 5 §§ 1, 2 and 4, of Article 3 (concerning the 


conditions in which the applicants were held in the reception centre) and of Article 13 in 


conjunction with Article 3. It found no violation of Article 3 regarding the conditions of 


accommodation aboard the ships. 


Article 41: EUR 10,000 each in respect of non-pecuniary damage. 


(See De Souza Ribeiro v. France [GC], 22689/07, 13 December 2012, Information Note 


158; see also the Factsheet on Collective expulsions of aliens) 
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 TEDH, Sharifi e outros v. Itália e Grécia, n.º 16643/09 de 21-10-2014 
Temas abordados: Arts. 3.º, 13.º, 35.º, da CEDH e 4.º do Protocolo 4, garantias 
procedimentais, proibição de expulsões coletivas, procedimento individualizado, direito de 
recurso. 
 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Indiscriminate collective expulsions to Greece: violation 


Facts – The four applicants stated that on various dates in 2007 and 2008 they had entered 
Greek territory from Afghanistan. After illegally boarding vessels for Italy, they had arrived 
between January 2008 and February 2009 in the port of Ancona, where the border police had 
intercepted them and immediately deported them back to Greece. According to the 
applicants, this practice of immediate return had already been followed for several months by 
the Italian authorities. Neither Italy nor Greece had authorised them to apply for asylum. 


In respect of Greece, they complained of the difficulties encountered in the procedures for 
obtaining asylum. 


In respect of Italy, the applicants alleged that they had been unable to contact lawyers or 
interpreters. They had been given no information about their rights. Equally, they had been 
given no “official, written and translated” document concerning their return. They alleged that 
the Italian border police had immediately taken them back to the ships from which they had 
just disembarked. 


Law – Compliance with Article 4 of Protocol No. 4 by Italy: It followed from the Government’s 
observations that, in order for the applicants to have their case examined and decided by the 
Dublin Unit within the Ministry of the Interior, they had to have expressed, during the 
identification process, a wish to benefit from asylum or another form of international 
protection. Consequently, a lack of essential information in a comprehensible language during 
the identification process in the port of Ancona would deprive intercepted immigrants of any 
possibility of claiming asylum in Italy. The participation of officials from the Italian Council for 
Refugees and of an interpreter during the identification process had therefore been crucial. 
However, even in the case of the sole applicant whose name appeared in the register of the 
Italian immigration authorities, there was nothing in the case file to confirm their involvement. 


In any event, the case file contained no request for readmission sent to the Greek authorities 
in application of Article 5 of the 1999 bilateral agreement between Italy and Greece on 
readmission and of the protocol on its execution. This finding seemed to corroborate the fears 
of the Special Rapporteur of the United Nations Human Rights Council, to the effect that 
readmission to Greece as practised in the Italian ports of the Adriatic Sea was frequently in 
breach of the scope of the 1999 bilateral agreement and the procedures laid down in it. 
Equally, the concerns expressed by the Commissioner for Human Rights of the Council of 
Europe with regard to what he described as “automatic returns” from Italy to Greece could not 
be overlooked. In sum, the fact that the border police in the ports of the Adriatic Sea carried 
out immediate returns, with no safeguards for the persons concerned, seemed to be 
confirmed. 


In those circumstances, the measures to which the applicants had been subjected in the port 
of Ancona amounted to collective and indiscriminate expulsions. 







Conclusion: violation (unanimously). 


The Court also held, unanimously, that there had been a violation by Greece of Article 13 in 
conjunction with Article 3 of the Convention, and a violation by Italy of Article 3, of Article 13 
taken together with Article 3 of the Convention and of Article 4 of Protocol No. 4. 


Article 41: claim made out of time in respect of Italy; no claim made against Greece 


Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["001-147287"]} 
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 TEDH, Georgia v. Rússia (nº. 1) [GC], n.º 13255/07, de 03-07-2014 
Temas abordados: Arts. 3.º, 5.º, 8.º, 13.º, 19.º, 35.º, 38.º, da CEDH e 4.º do Protocolo 4, 
detenção, proibição de tratamentos desumanos e degradantes, vida privada, garantias 
procedimentais, proibição de expulsões coletivas, procedimento individualizado, direito de 
recurso. 
 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Collective expulsion of Georgian nationals by Russian authorities from October 2006 to January 
2007: administrative practice in breach 


Article 33 


Inter-state case 


Collective expulsion of Georgian nationals by Russian authorities from October 2006 to January 
2007 


Article 35 


Article 35-1 


Exhaustion of domestic remedies 


Inapplicability of obligation to exhaust owing to administrative practice of arresting, detaining 
and expelling Georgian nationals: preliminary objection dismissed 


Facts – The case concerned the arrest, detention and expulsion from Russia of large numbers 
of Georgian nationals from the end of September 2006 to the end of January 2007. The facts of 
the case were disputed. 


According to the Georgian Government, during that period more than 4,600 expulsion orders 
were issued by the Russian authorities against Georgian nationals, of whom more than 2,300 
were detained and forcibly expelled, while the remainder left by their own means. This 
represented a sharp increase in the number of expulsions of Georgian nationals per month. 


In support of their allegation that the increase in expulsions was the consequence of a policy 
specifically targeting Georgian nationals, the Georgian Government submitted a number of 
documents that had been issued in early and mid-October 2006 by the Russian authorities. 
These documents, which referred to two administrative circulars issued in late September 
2006, purportedly ordered staff to take large-scale measures to identify Georgian citizens 
unlawfully residing in Russia, with a view to their detention and deportation. The Georgian 
Government also submitted two letters from Russian regional authorities that had been sent 
to schools in early October 2006 asking for Georgian pupils to be identified. 


The Russian Government denied these allegations. They said they had simply been enforcing 
immigration policy and had not taken reprisal measures. As regards the number of expulsions, 
they only kept annual or half-yearly statistics that showed about 4,000 administrative 
expulsion orders against Georgian nationals in 2006 and about 2,800 between 1 October 2006 
and 1 April 2007. As to the documents referred to by the Georgian Government, the Russian 
Government maintained that the instructions had been falsified. While confirming the 
existence of the two circulars, they disputed their content while at the same time refusing – on 







the grounds that they were classified “State secret” – to disclose them to the European Court. 
They did not dispute that letters had been sent to schools with the aim of identifying Georgian 
pupils, but said this had been the act of over-zealous officials who had subsequently been 
reprimanded. 


Various international governmental and non-governmental organisations, including the 
Monitoring Committee of the Parliamentary Assembly of the Council of Europe (PACE), 
reported in 2007 on the expulsions of Georgian nationals, pointing to coordinated action 
between the Russian administrative and judicial authorities. 


Law – Article 38: The Russian Government had refused to provide the Court with copies of two 
circulars issued by the authorities at the end of September 2006 on the grounds that they 
were classified materials whose disclosure was forbidden under Russian law. The Court had 
already found in a series of previous cases relating to documents classified “State secret” that 
respondent Governments could not rely on provisions of national law to justify a refusal to 
comply with a Court request to provide evidence.* In any event, the Russian Government had 
failed to give a specific explanation for the secrecy of the circulars and, even assuming 
legitimate security interests for not disclosing the circulars existed, possibilities existed under 
Rule 33 § 2 of the Rules of Court to limit public access to disclosed documents, for example 
through assurances of confidentiality. The Court therefore found that Russia had fallen short of 
its obligation to furnish all necessary facilities to assist the Court in its task of establishing the 
facts of the case. 


Conclusion: failure to comply with Article 38 (sixteen votes to one). 


Article 35 § 1 (exhaustion of domestic remedies): From October 2006 a coordinated policy of 
arresting, detaining and expelling Georgian nationals had been put in place in the Russian 
Federation. That policy amounted to an administrative practice meaning, in line with the 
Court’s settled case-law, that the rule requiring exhaustion of domestic remedies did not 
apply. 


In so finding, the Court noted that there was nothing to undermine the credibility of the 
figures indicated by the Georgian Government: 4,600 expulsion orders against Georgian 
nationals, of whom approximately 2,380 were detained and forcibly expelled. The events in 
question – the issuing of circulars and instructions, mass arrests and expulsions of Georgian 
nationals, flights with groups of Georgian nationals from Moscow to Tbilisi and letters sent to 
schools by Russian officials with the aim of identifying Georgian pupils – had all occurred 
during the same period in late September/early October 2006. 


The concordance in the description of those events in the reports of international 
governmental and non-governmental organisations was also significant. Moreover, in view of 
the Court’s finding of a violation of Article 38, there was a strong presumption that the 
Georgian Government’s allegations regarding the content of the circulars ordering the 
expulsion specifically of Georgian nationals were credible. 


As regards the effectiveness and accessibility of the domestic remedies, the material before 
the Court indicated there had been real obstacles in the way of Georgian nationals seeking to 
use the remedies that existed, both in the Russian courts and following their expulsion to 
Georgia. They had been brought before the courts in groups. Some had not been allowed into 
the courtroom, while those who were complained that their interviews with the judge had 
lasted an average of five minutes with no proper examination of the facts. They had 
subsequently been ordered to sign court decisions without being able to read the contents or 







obtain a copy. They did not have an interpreter or a lawyer and, as a general rule, were 
discouraged from appealing by both the judges and the police officers. 


Conclusion: existence of administrative practice (sixteen votes to one); preliminary objection 
dismissed (sixteen votes to one). 


Article 4 of Protocol No. 4: Georgia alleged that its nationals had been the subject of a 
collective expulsion from the territory of the Russian Federation. The Court reiterated that for 
the purposes of Article 4 of Protocol No. 4 collective expulsion was to be understood as any 
measure compelling aliens, as a group, to leave a country, except where such a measure was 
taken following, and on the basis of, a reasonable and objective examination of the particular 
case of each individual member of the group.** Unlike the position under Article 1 of Protocol 
No. 7, Article 4 of Protocol No 4 was applicable even if those expelled were not lawfully 
resident on the territory concerned. 


The Court took note of the concordant description given by the Georgian witnesses and 
international governmental and non-governmental organisations of the summary procedures 
conducted before the Russian courts. It observed in particular that, according to the PACE 
Monitoring Committee, the expulsions had followed a recurrent pattern all over the country 
and that in their reports the international organisations had referred to coordination between 
the administrative and judicial authorities. 


During the period in question the Russian courts had made thousands of expulsion orders 
expelling Georgian nationals. Even though, formally speaking, a court decision had been made 
in respect of each Georgian national, the Court considered that the conduct of the expulsion 
procedures during that period, after the circulars and instructions had been issued, and the 
number of Georgian nationals expelled from October 2006 onwards had made it impossible to 
carry out a reasonable and objective examination of the particular case of each individual. 


While every State had the right to establish its own immigration policy, problems with 
managing migration flows could not justify practices incompatible with the State’s obligations 
under the Convention. 


The expulsions of Georgian nationals during the period in question had not been carried out 
following, and on the basis of, a reasonable and objective examination of the particular case of 
each individual. This amounted to an administrative practice in breach of Article 4 of Protocol 
No. 4. 


Conclusion: administrative practice in breach of Article 4 of Protocol No. 4 (sixteen votes to 
one). 


The Grand Chamber also found, by sixteen votes to one, that the arrests and detention of 
Georgian nationals in Russia during the period in question were part of a coordinated policy of 
arresting, detaining and expelling Georgian nationals and thus arbitrary. As such they 
amounted to an administrative practice in breach of Article 5 § 1 of the Convention. By the 
same majority, it found that the absence of effective and accessible remedies for Georgian 
nationals against the arrests, detentions and expulsion orders had violated Article 5 § 4, while 
the conditions of detention in which Georgian nationals were held (overcrowding, inadequate 
sanitary and health conditions and lack of privacy), amounted to an administrative practice in 
breach of Article 3. The Court also found violations of Article 13 in conjunction with Article 5 § 
1 (thirteen votes to four) and in conjunction with Article 3 (sixteen votes to one). 


The Court found (by sixteen votes to one) no violation of Article 1 of Protocol No. 7 (procedural 
safeguards relating to expulsion of aliens), since that provision expressly referred to “aliens 







lawfully resident in the territory of a State” and it had not been established that during the 
period in question there had also been arrests and expulsions of Georgian nationals lawfully 
resident in the territory of the Russian Federation. Lastly, it found no violation of Article 8 and 
Articles 1 and 2 of Protocol No. 1 (unanimously). 


Texto integral: 
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 TEDH, Ahmut v. Holanda, ns.º 73/95, 579/96, 665, de 28-11-1996 
Temas abordados: Art. 8.º da CEDH, vida privada e familiar, autorização de residência, menor, 
reagrupamento familiar. 


 


Article 8 
Positive obligations 
Article 8-1 
Respect for family life 
Refusal by Netherlands authorities to grant a residence permit to a Moroccan minor which 


would have allowed him to live with his father, who has dual Moroccan and Netherlands 
nationality: no violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 
Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 
Information Note summaries.] 


A.Whether the bond between the applicants amounted to "family life" 
Existence of "family life" between the applicants established. 
B.Whether the case concerned an "interference" with the exercise of the applicants' right 


to respect for their "family life" or else an alleged failure on the part of the respondent State to 
comply with a "positive obligation" 


Case viewed as one involving an allegation of failure on the part of the respondent State to 
comply with a positive obligation. 


C.Whether the respondent State had failed to comply with a "positive obligation" 
Principles stated in Court's Gül judgment reiterated. 
Son still has strong links with the linguistic and cultural environment of his country - in 


addition, he still has family there - fact of the applicants' living apart result of father's 
conscious decision to settle in the Netherlands rather than remain in Morocco - 


father has retained his original Moroccan nationality - father not prevented from 
maintaining the degree of family life which he himself had opted for when moving to the 
Netherlands in the first place, nor is there any obstacle to his returning to Morocco - Article 8 
does not guarantee a right to choose the most suitable place to develop family life - by sending 
son to boarding-school, father has him cared for in Morocco - no need to go into the question 
whether son's relatives living in Morocco are willing and able to take care of him - in the 
circumstances, no failure on the part of the respondent State to strike a fair balance between 
the applicants' interests on the one hand and its own interest in controlling immigration on the 
other. 


Conclusion: no violation (five votes to four). 
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 TEDH, Hirsi Jamaa e outros v. Itália, de 23-02-2012 
Temas abordados: Arts. 1.º, 3.º, 5.º, 13.º, 34.º, 35.º, da CEDH e 4.º do Protocolo 4, detenção, 
garantias procedimentais, direitos de informação, proibição de expulsões coletivas, 
procedimento individualizado, direito de recurso. 


Article 3 


Expulsion 


Return of migrants intercepted on the high seas to country of departure: violation 


Article 13 


Lack of remedies available for migrants intercepted on the high seas and returned to country 
of departure: violation 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Return of migrants intercepted on the high seas to country of departure: Article 4 of Protocol 
No. 4 applicable; violation 


Facts – The applicants, eleven Somali nationals and thirteen Eritrean nationals, were part of a 
group of about two hundred individuals who left Libya in 2009 aboard three vessels with the 
aim of reaching the Italian coast. On 6 May 2009, when the vessels were within the Maltese 
Search and Rescue Region of responsibility, they were intercepted by ships from the Italian 
Revenue Police (Guardia di finanza) and the Coastguard. The occupants of the intercepted 
vessels were transferred onto Italian military ships and returned to Tripoli. The applicants 
stated that during that voyage the Italian authorities did not inform them of their destination 
and took no steps to identify them. On arrival in the Port of Tripoli, following a ten-hour 
voyage, the migrants were handed over to the Libyan authorities. According to the applicants’ 
version of events, they objected to being handed over to the Libyan authorities but were 
forced to leave the Italian ships. At a press conference held on the following day, the Italian 
Minister of the Interior stated that the operations to intercept vessels on the high seas and to 
push migrants back to Libya were the consequence of the entry into force, in February 2009, of 
bilateral agreements concluded with Libya, and represented an important turning point in the 
fight against clandestine immigration. Two of the applicants died in unknown circumstances 
after the events in question. Fourteen of the applicants were granted refugee status by the 
Office of the High Commissioner for Refugees (UNHCR) in Tripoli between June and October 
2009. Following the revolution which broke out in Libya in February 2011 the quality of contact 
between the applicants and their representatives deteriorated. The lawyers are currently in 
contact with six of the applicants, four of whom reside in Benin, Malta or Switzerland, where 
some are awaiting a response to their request for international protection. One of the 
applicants is in a refugee camp in Tunisia and plans to return to Italy. In June 2011 one of the 
applicants was awarded refugee status in Italy, which he had entered unlawfully. 


Law 


Article 1: Italy acknowledged that the ships onto which the applicants had been embarked 
were fully within Italian jurisdiction. The Court pointed out the principle of international law 
enshrined in the Italian Navigation Code, according to which a vessel sailing on the high seas 
was subject to the exclusive jurisdiction of the State of the flag it was flying. The Court did not 
accept the Government’s description of the events as “rescue operations on the high seas”, or 







the allegedly minimal level of control exercised over the applicants. The events had taken 
place entirely on board ships of the Italian armed forces, the crews of which were composed 
exclusively of Italian military personnel. In the period between boarding those ships and being 
handed over to the Libyan authorities, the applicants had been under the continuous and 
exclusive de jure and de facto control of the Italian authorities. Accordingly, the events giving 
rise to the alleged violations fell within Italy’s jurisdiction within the meaning of Article 1 of the 
Convention. 


Conclusion: within the jurisdiction (unanimously). 


Article 3 


(a) Risk of ill-treatment in Libya – While conscious of the pressure put on States by the ever 
increasing influx of migrants, a particularly complex situation in the maritime environment, the 
Court nevertheless pointed out that that situation did not absolve them from their obligation 
not to remove an individual at risk of being subjected to treatment in breach of Article 3 in the 
receiving country. Noting the deteriorating situation in Libya after April 2010, the Court, for 
the purposes of examining the case, referred only to the situation prevailing in Libya at the 
material time. In that regard, it noted that the disturbing conclusions of numerous 
organisations regarding the treatment of clandestine immigrants were corroborated by the 
report of the CPT* published in 2010. No distinction was made between irregular migrants and 
asylum-seekers, who were systematically arrested and detained in conditions which observers 
had described as inhuman, reporting, in particular, cases of torture. Clandestine migrants were 
at risk of being returned to their countries of origin at any time and, if they managed to regain 
their freedom, were subjected to precarious living conditions and racism. In response to the 
Italian Government’s argument that Libya was a safe destination for migrants and that that 
country would comply with its international commitments as regards asylum and the 
protection of refugees, the Court observed that the existence of domestic laws and the 
ratification of international treaties guaranteeing respect for fundamental rights were not in 
themselves sufficient to ensure adequate protection against the risk of ill-treatment where 
reliable sources had reported practices which were contrary to the principles of the 
Convention. Furthermore, Italy could not evade its own responsibility under the Convention by 
relying on its subsequent obligations arising out of bilateral agreements with Libya. The Office 
of the UNHCR in Tripoli had never been recognised by the Libyan government. Since that 
situation in Libya was well-known and easy to verify at the material time, the Italian authorities 
had or should have known, when removing the applicants, that they would be exposed to 
treatment in breach of the Convention. Moreover, the fact that the applicants had failed to 
expressly request asylum did not exempt Italy from fulfilling its obligations. The Court noted 
the obligations of States arising out of international refugee law, including the “principle of 
non-refoulement”, also enshrined in the Charter of Fundamental Rights of the European 
Union. The Court, considering furthermore that the shared situation of the applicants and 
many other clandestine migrants in Libya did not make the alleged risk any less individual, 
concluded that by transferring the applicants to Libya, the Italian authorities had, in full 
knowledge of the facts, exposed them to treatment proscribed by the Convention. 


Conclusion: violation (unanimously). 


(b) Risk of ill-treatment in the applicants’ countries of origin – The indirect removal of an alien 
left the responsibility of the Contracting State intact, and that State was required to ensure 
that the intermediary country offered sufficient guarantees against arbitrary repatriation, 
particularly if that State was not a party to the Convention. All the information in the Court’s 
possession clearly showed that the situation in Somalia and Eritrea was one of widespread 
insecurity – there was a risk of torture and detention in inhuman conditions merely for having 







left the country irregularly. The applicants could therefore arguably claim that their 
repatriation would breach Article 3. The Court then ascertained whether the Italian authorities 
could reasonably have expected Libya to offer sufficient guarantees against arbitrary 
repatriation. Observing that that State had not ratified the Geneva Convention on Refugee 
Status and noting the absence of any form of asylum and protection procedure for refugees in 
Libya, the Court did not subscribe to the argument that the activities of the UNHCR in Tripoli 
represented a guarantee against arbitrary repatriation. Human Rights Watch and the UNHCR 
had denounced several forced returns of asylum seekers and refugees to high-risk countries. 
Thus, the fact that some of the applicants had obtained refugee status in Libya, far from being 
reassuring, constituted additional evidence of the vulnerability of the parties concerned. The 
Court concluded that when the applicants were transferred to Libya, the Italian authorities had 
or should have known that there were insufficient guarantees protecting them from the risk of 
being arbitrarily returned to their respective countries of origin. 


Conclusion: violation (unanimously). 


Article 4 of Protocol No. 4 


a) Admissibility – The Court was called upon for the first time to examine whether Article 4 of 
Protocol No. 4 applied to a case involving the removal of aliens to a third State carried out 
outside national territory. It sought to ascertain whether the transfer of the applicants to Libya 
had constituted a “collective expulsion of aliens” within the meaning of that provision. The 
Court observed that neither Article 4 of Protocol No. 4 nor the travaux préparatoires of the 
Convention precluded extra-territorial application of that Article. Furthermore, limiting its 
application to collective expulsions from the national territory of Member States would mean 
that a significant component of contemporary migratory patterns would not fall within the 
ambit of that provision and would deprive migrants having taken to the sea, often risking their 
lives, and not having managed to reach the borders of a State, of an examination of their 
personal circumstances before being expelled, unlike those travelling by land. The notion of 
“expulsion” was principally territorial, as was the notion of “jurisdiction”. Where, however, as 
in the instant case, the Court had found that a Contracting State had, exceptionally, exercised 
its jurisdiction outside its national territory, it could accept that the exercise of extraterritorial 
jurisdiction by that State had taken the form of collective expulsion. Furthermore, the special 
nature of the maritime environment could not justify an area outside the law where 
individuals were covered by no legal system capable of affording them enjoyment of the rights 
and guarantees protected by the Convention. Article 4 of Protocol No. 4 was therefore 
applicable in the instant case. 


Conclusion: admissible (unanimously). 


(b) Merits – The transfer of the applicants to Libya had been carried out without any 
examination of each applicant’s individual situation. The applicants had not been subjected to 
any identification procedure by the Italian authorities, which had restricted themselves to 
embarking and disembarking them in Libya. The removal of the applicants had been of a 
collective nature, in breach of Article 4 of Protocol No. 4. 


Conclusion: violation (unanimously). 


Article 13 in conjunction with Article 3 of the Convention and Article 4 of Protocol No. 4: The 
Italian Government acknowledged that no provision had been made for assessment of the 
personal circumstances of the applicants on board the military vessels on which they were 
embarked. There had been no interpreters or legal advisers among the personnel on board. 
The applicants alleged that they had been given no information by the Italian military 







personnel, who had led them to believe that they were being taken to Italy and had not 
informed them as to the procedure to be followed to avoid being returned to Libya. That 
version of events, though disputed by the Government, was corroborated by a very large 
number of witness statements gathered by the UNHCR, the CPT and Human Rights Watch, and 
the Court attached particular weight to it. The Court reiterated the importance of 
guaranteeing anyone subject to a removal measure, the consequences of which were 
potentially irreversible, the right to obtain sufficient information to enable them to gain 
effective access to the relevant procedures and to substantiate their complaints. Even if such a 
remedy were accessible in practice, the requirements of Article 13 of the Convention were 
clearly not met by criminal proceedings brought against military personnel on board the 
army’s ships in so far as that did not satisfy the criterion of suspensive effect enshrined in 
Article 13. The applicants had been deprived of any remedy which would have enabled them 
to lodge their complaints under Article 3 of the Convention and Article 4 of Protocol No. 4 with 
a competent authority and to obtain a thorough and rigorous assessment of their requests 
before the removal measure was enforced. 


Conclusion: violation (unanimously). 


Article 46: The Italian Government had to take all possible steps to obtain assurances from the 
Libyan authorities that the applicants would not be subjected to treatment incompatible with 
Article 3 of the Convention or arbitrarily repatriated. 


Article 41: EUR 15,000 each in respect of non-pecuniary damage. 


Texto integral: http://hudoc.echr.coe.int/eng?i=001-109231 
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 TEDH, Conka v. Bélgica, n.º 51564/99, de 05-02-2002 
Temas abordados: Arts. 5.º, 13.º, 18.º, 29.º da CEDH e 4.º do Protocolo 4, detenção, garantias 
procedimentais, direitos de informação, proibição de expulsões coletivas, procedimento 
individualizado. 


Article 5 


Article 5-1 


Lawful arrest or detention 


Arrest of applicants with a view to their expulsion after they had been summoned to complete 
their asylum requests: violation 


Article 5-2 


Information on reasons for arrest 


Arrest of applicants with a view to their expulsion after being summoned to complete their 
asylum requests: no violation 


Article 5-4 


Review of lawfulness of detention 


Applicants unable to make use of available remedies: violation 


Article 4 of Protocol No. 4 


Prohibition of collective expulsion of aliens 


Failure to examine the specific situation of each individual prior to expulsion: violation 


Facts: The applicants, who were Slovakian nationals of Romany origin, said that they had fled 
from Slovakia where they had been subjected to racist assaults with the police refusing to 
intervene. In November 1998 they arrived in Belgium, where they requested political asylum. 
On 3 March 1999 their applications for asylum were declared inadmissible. The decisions 
refusing them permission to remain were accompanied by other decisions refusing them 
permission to enter the territory and an order to leave the territory within five days. On 5 
March 1999 the applicants lodged an appeal against those decisions with the Commissioner-
General for Refugees and Stateless Persons under the urgent-applications procedure. On 18 
June 1999 the Commissioner-General’s Office upheld the decision refusing the applicants 
permission to remain and stated that time had begun to run again for the purposes of the five-
day time-limit. On 28 October 1999 the applicants’ applications for judicial review and a stay of 
execution of the decision of 18 June 1999 were struck out of the Conseil d’État’s list. At the 
end of September 1999 the Ghent police sent a notice to a large number of Slovakian Roma, 
including the four applicants, requiring them to attend the police station on 1 October 1999. 
The notice stated that their attendance was required to enable the files concerning their 
applications for asylum to be completed. At the police station the applicants were served with 
a fresh order to leave the territory dated 29 September 1999, accompanied by a decision for 
their removal to Slovakia and for their detention for that purpose. The document, which was in 
identical terms for everyone concerned, informed the recipients that they could apply to the 
Conseil d’État for judicial review of the deportation order and for a stay of execution and to 
the indictment division of the criminal court against the order for their detention. A Slovakian-
speaking interpreter was present at the police station. A few hours later the applicants and 







other Romany families were taken to a closed transit centre. At 10.30 a.m. on 1 October 1999 
the applicants’ counsel was informed that his clients were in custody. He contacted the Aliens 
Office, requesting that no action be taken to deport them, as they had to take care of a 
member of their family who was in hospital. However, he did not appeal against the 
deportation or detention orders made in September 1999. On 5 October 1999 the families 
were taken to a military airport and put on an aircraft bound for Slovakia. 


Law: Article 5 § 1 – The applicants had been arrested so that they could be deported from 
Belgium. Article 5 § 1 (f) was thus applicable in the case before the Court. All that was required 
under that sub-paragraph was that action was being taken with a view to deportation. Where 
the “lawfulness” of detention was in issue, including the question whether “a procedure 
prescribed by law” had been followed, the Convention referred essentially to the obligation to 
conform to the substantive and procedural rules of national law, but it required in addition 
that any deprivation of liberty should be in keeping with the purpose of Article 5, namely to 
protect the individual from arbitrariness. Although the Court by no means excluded its being 
legitimate for the police to use stratagems in order, for instance, to counter criminal activities 
more effectively, acts whereby the authorities sought to gain the trust of asylum seekers with 
a view to arresting and subsequently deporting them, as in the instant case, may be found to 
contravene the general principles stated or implicit in the Convention. While the wording of 
the notice was unfortunate, that had not been the result of inadvertence; on the contrary, it 
had been chosen deliberately in order to secure the compliance of the largest possible number 
of recipients. The Court reiterated that the list of exceptions to the right to liberty secured in 
Article 5 § 1 was an exhaustive one and only a narrow interpretation of those exceptions was 
consistent with the aim of that provision. That requirement had also to be reflected in the 
reliability of communications such as those sent to the applicants, irrespective of whether the 
recipients were lawfully present in the country or not. Even as regards overstayers, a conscious 
decision by the authorities to facilitate or improve the effectiveness of a planned operation for 
the expulsion of aliens by misleading them about the purpose of a notice so as to make it 
easier to deprive them of their liberty was not compatible with Article 5. That factor had a 
bearing on the Government’s preliminary objection, which had been joined to the merits. The 
applicants’ lawyer had only been informed of the events in issue and of his clients’ situation at 
10.30 p.m. on Friday 1 October 1999, such that any appeal to the committals division would 
have been pointless because, had he lodged an appeal with the division on 4 October, the case 
could not have been heard until 6 October, a day after the applicants’ expulsion on 5 October. 
However, the accessibility of a remedy within the meaning of Article 35 § 1 of the Convention 
implied that the circumstances voluntarily created by the authorities had to be such as to 
afford applicants a realistic possibility of using the remedy. That had not happened in the case 
before the Court and the preliminary objection had therefore to be dismissed. 


Conclusion: violation (unanimously). 


Article 5 § 2 – on their arrival at the police station the applicants had been served with the 
decision ordering their arrest. The document handed to them for that purpose had stated that 
their arrest had been ordered pursuant to the Aliens Act to prevent them from eluding 
deportation. On the applicants’ arrest at the police station a Slovakian-speaking interpreter 
had been present for the purposes of informing the aliens of the content of the verbal and 
written communications which they had received, in particular, the document ordering their 
arrest. Even though those measures by themselves had not in practice been sufficient to allow 
the applicants to lodge an appeal with the committals division, the information thus furnished 
to them nonetheless satisfied the requirements of Article 5 § 2 of the Convention.  


Conclusion: no violation (unanimously). 







Article 5 § 4 – The Government’s submissions were the same as those on which they had relied 
in support of their preliminary objection to the complaints under Articles 5 § 1, § 2 and § 4 of 
the Convention. Accordingly, the Court referred to its conclusion that it had been impossible 
for the applicants to make any meaningful appeal to the committals division of the criminal 
court. Consequently, it was unnecessary to decide whether the scope of the jurisdiction of the 
committals division satisfied the requirements of Article 5 § 4. 


Conclusion: violation (unanimously). 


Article 4 of Protocol No. 4 – collective expulsion, within the meaning of that Article, was to be 
understood as any measure compelling aliens, as a group, to leave a country, except where 
such a measure was taken on the basis of a reasonable and objective examination of the 
particular case of each individual alien in the group. That did not however mean that where 
the latter condition was satisfied, the background to the execution of the expulsion orders 
played no further role in determining whether there had been compliance with Article 4 of 
Protocol No. 4. In the case before the Court, the applications for asylum made by the 
applicants had been rejected in decisions of March and June 1999, on the basis of the 
applicants’ personal circumstances. The detention and deportation orders had been issued to 
enforce an order to leave the territory of September 1999; that order had been made solely on 
the basis of the Aliens Act, and the only reference to the applicants’ personal circumstances 
had been to the fact that their stay in Belgium had exceeded three months. The document 
made no reference to their application for asylum or to the decisions of March and June 1999. 
While those decisions had also been accompanied by an order to leave the territory, that order 
did not permit the applicants’ arrest. The applicants’ arrest had therefore been ordered for the 
first time in September 1999 on a legal basis unrelated to their requests for asylum, but 
nonetheless sufficient to entail the implementation of the impugned measures. In the light of 
the foregoing and in view of the large number of persons of the same origin who had suffered 
the same fate as the applicants, the procedure followed did not enable the Court to eliminate 
all doubt that the expulsion might have been collective. That doubt had been reinforced by a 
series of factors, notably: prior to the applicants’ deportation, the political authorities 
concerned had announced that there would be operations of that kind and given instructions 
to the relevant authority for their implementation; all the aliens concerned had been required 
to attend the police station at the same time; the orders served on them requiring them to 
leave the territory and for their arrest had been couched in identical terms; it had been very 
difficult for the aliens to contact a lawyer; and, lastly, the asylum procedure had not been 
completed. Ultimately, at no stage in the period between the service of the notice on the 
aliens to attend the police station and their expulsion had the procedure afforded sufficient 
guarantees demonstrating that the personal circumstances of each of those concerned had 
been genuinely and individually taken into account. 


Conclusion: violation (four votes to three). 


Article 13 – the notion of an effective remedy under Article 13 required that the remedy could 
prevent the execution of measures that were contrary to the Convention and whose effects 
were potentially irreversible. Consequently, it was inconsistent with Article 13 for such 
measures to be executed before the national authorities had examined whether they were 
compatible with the Convention, although Contracting States were afforded some discretion 
as to the manner in which they conformed to their obligations under that provision. In the 
instant case, the Conseil d’État had been called upon to examine the merits of the applicants’ 
complaints in their application for judicial review. Having regard to the time which the 
examination of the case would take and the fact that they were under threat of expulsion, the 
applicants had also made an application for a stay of execution under the ordinary procedure, 
although the Government said that they should have used the extremely urgent procedure. An 







application for a stay of execution under the ordinary procedure was one of the remedies 
which, according to the document setting out the Commissioner-General’s decision of June 
1999, had been available to the applicants to challenge that decision. As, according to that 
decision, the applicants had only five days in which to leave the national territory, applications 
for a stay under the ordinary procedure did not of thelselves have suspensive effect and the 
Conseil d’État had forty-five days in which to decide such applications, the mere fact that that 
application had been mentioned as an available remedy had, to say the least, been liable to 
confuse the applicants. An application for a stay of execution under the extremely urgent 
procedure was not suspensive either. The Government stressed that the president of the 
division could at any time summons the parties to attend and, if appropriate, make an order 
for a stay of the deportation order before its execution, as the authorities were not legally 
bound to await the Conseil d’État’s decision before executing a deportation order. To 
compensate for that, the Conseil d’État had issued a practice direction requiring the registrar 
on an application for a stay under the extremely urgent procedure to contact the Aliens Office 
to establish the date scheduled for the repatriation and to make arrangements accordingly. 
Two remarks needed to be made about that system. Firstly, it was not possible to exclude the 
risk that in a system where stays of execution had to be applied for and were discretionary 
they might be refused wrongly, for instance if it was to transpire that a deportation order was 
subsequently quashed for failure to comply with the Convention. In such cases, the remedy 
exercised by the applicant would not be sufficiently effective for the purposes of Article 13. 
Secondly, even if the risk of error was in practice negligible, it appeared that the authorities 
were not required to defer execution of the deportation order while an application under the 
extremely urgent procedure was pending, not even for a minimum reasonable period to 
enable the Conseil d’État to decide the application. Further, the onus was in practice on the 
Conseil d’État to ascertain the authorities’ intentions regarding the proposed expulsions and to 
act accordingly, but there did not appear to be any obligation on it to do so. Lastly, it was 
merely on the basis of internal directions that the registrar of the Conseil d’État would contact 
the authorities for that purpose, and there was no indication of what the consequences might 
be should he omit to do so. Ultimately, the alien had no guarantee that the Conseil d’État and 
the authorities would comply in every case with that practice, that the Conseil d’État would 
deliver its decision, or even hear the case, before his expulsion, or that the authorities would 
allow a minimum reasonable period of grace. Each of those factors made the implementation 
of the remedy too uncertain to enable the requirements of Article 13 to be satisfied. As to the 
overloading of the Conseil d’État’s list and the risks of abuse of process, the Court considered 
that Article 13 imposed on the Contracting States the duty to organise their judicial systems in 
such a way that their courts could meet its requirements. In that connection, the importance 
of Article 13 for preserving the subsidiary nature of the Convention system had to be stressed. 
In conclusion, the applicants had not had a remedy available that satisfied the requirements of 
Article 13 and the objection to the complaint of a violation of Article 4 of Protocol No. 4 had to 
be dismissed. 


Conclusion: violation (four votes to three). 


Article 41 – The Court awarded 10,000 euros (EUR) for non-pecuniary damage and EUR 9,000 
for costs and expenses 


Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["002-5464"]} 
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 TEDH Rantsev v. Chipre e Rússia, n.º 25965/04, de 07-01-2010 
Temas abordados: Arts. 1.º, 2.º, 4.º, 5.º, 35.º e 37.º da CEDH, vítimas de tráfico, trabalho 
escravo, trabalho forçado, detenção, proteção, garantias. 


Article 4 


Article 4-1 


Trafficking in human beings 


Trafficking in human beings: Article 4 applicable 


Failure by Cyprus to establish suitable framework to combat trafficking in human beings or to 
take operational measures to protect victims: violation 
Failure by Russia to conduct effective investigation into recruitment of a young woman on its 
territory by traffickers: violation 


Article 1 


Jurisdiction of states 


Extent of Court’s competence in cases involving international trafficking in human beings 


Article 2 


Article 2-1 


Effective investigation 


Failure by Cypriot authorities to conduct effective homicide investigation, in particular, as 
regards securing relevant evidence abroad under international convention for mutual 
assistance: violation 


Facts – The applicant’s daughter Ms Rantseva, a Russian national, died in unexplained 
circumstances after falling from a window of a private property in Cyprus in March 2001. She 
had arrived in Cyprus a few days earlier on a “cabaret-artiste” visa, but had abandoned her 
work and lodging shortly after starting and had left a note to say she wanted to return to 
Russia. After locating her in a discotheque some days later, the manager of the cabaret had 
taken her to the central police station at around 4 a.m. and asked them to detain her as an 
illegal immigrant. The police had contacted the immigration authorities, who gave instructions 
that Ms Rantseva was not to be detained and that her employer, who was responsible for her, 
was to pick her up and bring her to the immigration office at 7 a.m. The manager had collected 
Ms Rantseva at around 5.20 a.m. and taken her to private premises, where he had also 
remained. Her body had been found in the street below the apartment at about 6.30 a.m. A 
bedspread had been looped through the railing of the balcony. 


An inquest held in Cyprus concluded that Ms Rantseva had died in circumstances resembling 
an accident while attempting to escape from an apartment in which she was a guest, but that 
there was no evidence of foul play. Although the Russian authorities considered, in the light of 
a further autopsy that was carried out following the repatriation of the body to Russia, that the 
verdict of the inquest was unsatisfactory, the Cypriot authorities stated that it was final and 
refused to carry out any additional investigations unless the Russian authorities had evidence 
of criminal activity. No steps were taken by either the Russian or Cypriot authorities to 
interview two young women living in Russia whom the applicant said had worked with his 
daughter at the cabaret and could testify to sexual exploitation taking place there. 







In April 2009 the Cypriot authorities made a unilateral declaration acknowledging violations of 
Articles 2, 3, 4, 5 and 6 of the Convention, offering to pay compensation to the applicant and 
advising that independent experts had been appointed to investigate the circumstances of Ms 
Rantseva’s death, employment and stay in Cyprus. 


The Cypriot Ombudsman, the Council of Europe Commissioner for Human Rights and the 
United States State Department have published reports which refer to the prevalence of 
trafficking in human beings for commercial sexual exploitation in Cyprus and the role of the 
cabaret industry and “artiste” visas in facilitating trafficking in Cyprus. 


Law – Article 37 § 1: The Court refused the Cypriot Government’s request for the application 
to be struck out. It found that, despite the unilateral declaration acknowledging violations of 
the Convention, respect for human rights in general required it to continue its examination of 
the case in view of the serious nature of the allegations, the acute nature of the problem of 
trafficking and sexual exploitation in Cyprus and the paucity of case-law on the question of the 
interpretation and application of Article 4 of the Convention to trafficking in human beings. 


Conclusion: case not struck out (unanimously). 


Article 1: Jurisdiction ratione loci – The Court did not accept the Russian Government’s 
submission that they had no jurisdiction over, and hence no responsibility for, the events to 
which the application pertained. Since the alleged trafficking had commenced in Russia, the 
Court was competent to examine the extent to which Russia could have taken steps within the 
limits of its own territorial sovereignty to protect the applicant’s daughter from trafficking and 
to investigate both the allegations of trafficking and the circumstances that had led to her 
death, in particular, by interviewing witnesses resident in Russia. 


Conclusion: preliminary objection dismissed (unanimously). 


Article 2: (a) Cyprus – (i) Substantive aspect: Although it was undisputed that victims of 
trafficking and exploitation were often forced to live and work in cruel conditions and may 
suffer violence and ill-treatment at the hands of their employers, a general risk of ill-treatment 
and violence could not constitute a real and immediate risk to life. In the instant case, even if 
the police ought to have been aware that Ms Rantseva might have been a victim of trafficking, 
there had been no indications while she was at the police station that her life was at real and 
immediate risk and the particular chain of events that had led to her death could not have 
been foreseeable to the police when they released her into the cabaret manager’s custody. 
Accordingly, no obligation to take operational measures to prevent a risk to life had arisen. 


Conclusion: no violation (unanimously). 


(ii) Procedural aspect: The Cypriot authorities’ investigation into the death had been 
unsatisfactory in a number of ways: inconsistencies in the evidence had been left unresolved; 
relevant witnesses had not been questioned; little had been done to investigate events at the 
police station and, in particular, possible corruption on the part of the police; the applicant had 
not been able to participate effectively in the proceedings; and the Cypriot authorities had 
refused a Russian offer of assistance that would have enabled them to obtain the testimony of 
two important witnesses. On this last point, the Court made it clear that member States were 
required to take necessary and available steps to secure relevant evidence, whether or not it 
was located on their territory, particularly in a case such as the instant one, in which both 
States were parties to a convention providing for mutual assistance in criminal matters. 


Conclusion: violation (unanimously). 







(b) Russia – Procedural aspect: Article 2 did not require the criminal law of member States to 
provide for universal jurisdiction in cases involving the death of one of their nationals outside 
their territory. The Russian authorities had, therefore, not been under a free-standing 
obligation to investigate Ms Rantseva’s death in Cyprus. As to Russia’s duty as a State where 
evidence was located to render legal assistance to the investigating State (Cyprus), there had 
been no obligation on the Russian authorities to take action of their own motion to secure the 
evidence of the two Russian witnesses in the absence of any request from the Cypriot 
authorities. Lastly, as regards the applicant’s complaint that the Russian authorities had failed 
to request the initiation of criminal proceedings, the Court observed that they had made 
extensive and repeated use of the opportunities presented by the relevant legal-assistance 
agreements to press for action by the Cypriot authorities. 


Conclusion: no violation (unanimously). 


Article 4: (a) Applicability – In response to the Russian Government’s submission that the 
complaint under Article 4 was inadmissible ratione materiae in the absence of any slavery, 
servitude or forced or compulsory labour, the Court noted that trafficking in human beings as a 
global phenomenon had increased significantly in recent years. The conclusion of the UN 
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 
Children (“the Palermo Protocol”) in 2000 and the Council of Europe Convention on Action 
against Trafficking in Human Beings in 2005 demonstrated the increasing recognition at 
international level of the prevalence of trafficking and the need for measures to combat it. It 
was thus appropriate to examine the extent to which trafficking itself could be considered to 
run counter to the spirit and purpose of Article 4. By its very nature and aim, trafficking in 
human beings was based on the exercise of powers attaching to the right of ownership. It 
treated human beings as commodities to be bought and sold and put to forced labour, often 
for little or no payment, usually in the sex industry but also elsewhere. It implied close 
surveillance of the activities of victims, whose movements were often circumscribed and 
involved the use of violence and threats against people who lived and worked under poor 
conditions. There could be no doubt that trafficking threatened the human dignity and 
fundamental freedoms of its victims and could not be considered compatible with a 
democratic society and the values expounded in the Convention. In view of its obligation to 
interpret the Convention in light of present-day conditions, the Court considered it 
unnecessary to identify whether the treatment about which the applicant complained 
constituted “slavery”, “servitude” or “forced and compulsory labour”. Instead, trafficking itself, 
within the meaning of Article 3(a) of the Palermo Protocol and Article 4(a) of the Anti-
Trafficking Convention, fell within the scope of Article 4 of the European Convention. 


Conclusion: preliminary objection dismissed (unanimously). 


(b) Merits – Positive obligations: It was clear from the provisions of the Palermo Protocol and 
the Anti-Trafficking Convention that the Contracting States had formed the view that only a 
combination of measures could be effective in the fight against trafficking. This gave rise to 
positive obligations to take measures to prevent trafficking, to protect victims and potential 
victims and to prosecute and punish those responsible for trafficking. As regards the latter 
point, it was a feature of trafficking that in many cases it was not confined to the domestic 
arena. Victims were often trafficked from one State to another. Relevant evidence and 
witnesses could be located in more than one State. For this reason, in addition to the 
obligation to conduct a domestic investigation into events occurring on their own territories, 
member States were also subject to a duty in cross-border trafficking cases to cooperate 
effectively with the other States concerned in the investigation, in order to ensure a 
comprehensive international approach to trafficking in the countries of origin, transit and 
destination. 







(i) Compliance by Cyprus: Cyprus had failed to comply with its positive obligations under 
Article 4 on two counts: firstly, it had failed to put in place an appropriate legal and 
administrative framework to combat trafficking and, secondly, the police had failed to take 
suitable operational measures to protect Ms Rantseva from trafficking. (The issue whether the 
Cypriot authorities had discharged their procedural obligation to investigate the trafficking had 
been subsumed by the general obligations under Article 2 and did not need to be examined 
separately.) 


As to the first point, although the domestic legislation on trafficking did not in itself appear to 
give rise to any concern, both the Council of Europe Commissioner for Human Rights and the 
Cypriot Ombudsman had criticised the “cabaret-artiste” visa regime, which they considered to 
have been responsible for encouraging large numbers of young foreign women to come to 
Cyprus, where they were at risk of trafficking. Further, while it was legitimate for immigration-
control purposes to require employers to notify the authorities when an artiste left her 
employment, the responsibility for ensuring compliance with immigration obligations had to 
remain with the authorities themselves. Measures which encouraged cabaret owners and 
managers to track down or take personal responsibility for the conduct of artistes were 
unacceptable and the practice of requiring owners and managers to lodge a bank guarantee to 
cover potential future costs associated with artistes they had employed was particularly 
troubling. These factors had been at play in Ms Rantseva’s case. The regime of artiste visas had 
thus failed to afford Ms Rantseva practical and effective protection against trafficking and 
exploitation. 


As to the second point, the State had been under a positive obligation to take measures to 
protect Ms Rantseva as there had been sufficient indicators available to the police to give rise 
to a credible suspicion that she was at real and immediate risk of trafficking or exploitation. 
There had been multiple failings on the part of the police, who had failed to make immediate 
further inquiries to establish whether she had been trafficked, had confided her into the 
custody of the cabaret manager instead of releasing her and had not complied with their 
statutory duty to protect her. 


Conclusion: violations (unanimously). 


(ii) Compliance by Russia: The Court found no violations of Article 4 as regards the positive 
obligations to put in place an appropriate legislative and administrative framework and to take 
protective measures. As to the need for an effective investigation in Russia, the Russian 
authorities had been best placed to conduct an effective investigation into Ms Rantseva’s 
recruitment, which had occurred on Russian territory. No investigation had taken place, 
however, a failing that was all the more serious in the light of Ms Rantseva’s subsequent death 
and the mystery surrounding the circumstances of her departure from Russia. 


Conclusion: violation (unanimously). 


Article 5: Ms Rantseva’s detention at the police station and her subsequent confinement in the 
apartment amounted to a deprivation of liberty. Although it could be inferred that she was 
initially detained to enable her immigration status to be checked, there had been no basis in 
domestic law for the police’s decision, once they had established that her papers were in 
order, to continue to hold her or to consign her to the cabaret manager’s custody. Cyprus’s 
responsibility was also engaged for Ms Rantseva’s detention in the apartment because, even 
though she had been held by a private individual, it was clear that this would not have been 
possible without the active cooperation of the police. Her detention in the apartment had 
been both arbitrary and unlawful. 







Conclusion: violation by Cyprus (unanimously). 


Article 41: Awards in respect of non-pecuniary damage of EUR 40,000 against Cyprus and EUR 
2,000 against Russia. 


Texto integral: http://hudoc.echr.coe.int/eng?i=002-1142 
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 TEDH Gül v. Suíça, n.º 23218/94, de 19-02-1996 
Temas abordados: Art. 8.º da CEDH, vida privada e familiar, menor, reagrupamento familiar. 


 
Article 8 
Article 8-1 
Respect de la vie familiale 
Refus des autorités helvétiques de permettre au fils mineur d'un ressortissant turc, 


titulaire d'une autorisation de séjour pour raisons humanitaires, de venir le rejoindre en 
Suisse: non-violation 


[Ce sommaire est tiré du recueil officiel de la Cour (série A ou Recueil des arrêts et 
décisions) ; par conséquent, il peut présenter des différences de format et de structure par 
rapport aux sommaires de la Note d’information sur la jurisprudence de la Cour.] 


Dès l'instant et du seul fait de sa naissance, existence entre un enfant et ses parents d'un 
lien constitutif de "vie familiale" - des événements ultérieurs ne peuvent le briser que dans des 
circonstances exceptionnelles. 


En l'espèce, démarches du requérant auprès des autorités helvétiques pour faire venir son 
fils - visites fréquentes effectuées en Turquie par l'intéressé - absence de rupture du lien de 
"vie familiale". 


Article 8 tend pour l'essentiel à prémunir l'individu contre des ingérences arbitraires des 
pouvoirs publics - juste équilibre à ménager entre les intérêts concurrents de l'individu et de la 
société dans son ensemble - existence d'une certaine marge d'appréciation de l'État. 


Étendue de l'obligation pour un État d'admettre sur son territoire des parents d'immigrés 
dépend de la situation des intéressés et de l'intérêt général - droit des États de contrôler 
l'entrée des non-nationaux sur leur sol - en matière d'immigration, impossibilité d'interpréter 
l'article 8 comme comportant pour un État l'obligation générale de respecter le choix, par des 
couples mariés, de leur résidence commune et de permettre le regroupement familial sur son 
territoire - nécessité d'examiner les différents éléments de la situation afin d'établir l'ampleur 
des obligations de l'État. 


En l'espèce, visites fréquentes effectuées en Turquie par le requérant - inactualité des 
raisons à l'origine de sa demande d'asile politique - possibilité de perception de sa pension 
ordinaire d'invalidité en cas de retour dans son pays - possibilité pour son épouse de disposer 
de soins médicaux adéquats en Turquie - absence de droit de résidence permanent en Suisse 
des époux - absence d'existence d'obstacles au développement d'une vie familiale en Turquie, 
où le fils de l'intéressé a toujours vécu - situation très difficile de la famille du requérant d'un 
point de vue humain, mais absence d'ingérence de la Suisse dans la vie familiale du requérant. 


Conclusion : non-violation (sept voix contre deux). 
 
Texto integral: 


http://hudoc.echr.coe.int/eng#{"appno":["23218/94"],"documentcollectionid2":["GRANDCHA
MBER","CHAMBER"],"itemid":["001-57975"]} 
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 TEDH, Omojudi v. Reino Unido, n.º1820/08, de 24-11-2009 
Temas abordados: Art. 8.º, 14.º e 46.º da CEDH, direito de residência, migrantes de longa 
duração, vida privada e familiar, não discriminação, indemnização razoável, expulsão. 


 
Article 8 
Expulsion 
Article 8-1 
Respect for family life 
Deportation to Nigeria despite strong family ties and long residence in the United 


Kingdom: violation 
Facts – The applicant, a Nigerian national, came to live in the United Kingdom in 1982, at 


the age of twenty-two. He got married and had three children, all of whom were British 
citizens. His oldest child had a daughter, who at the time of the European Court’s judgment 
was two years old. In 1989 the applicant was sentenced to four years’ imprisonment for theft 
and conspiracy to defraud. In 2005 he was nonetheless granted indefinite leave to remain. In 
2006 the applicant was convicted of sexual assault for touching a woman’s breast without her 
consent and sentenced to fifteen months’ imprisonment. The sentencing judge did not 
recommend him for deportation. However, some months later the Secretary of State for the 
Home Department issued a deportation order claiming that it was necessary for the 
prevention of disorder and crime and the protection of health and morals. He was deported to 
Nigeria in April 2008. 


Law – Article 8: In the Court’s view the only relevant offence to be taken into account 
when assessing the proportionality of the deportation sanction imposed on the applicant was 
that committed after he had been granted indefinite leave to remain in 2005, since at that 
time the Secretary of State for the Home Department must have been fully aware of the 
applicant’s offending history. The applicant was clearly not a habitual offender nor was there 
any evidence of a pattern of sexual offending. Even though sexual assault was undoubtedly a 
serious offence, given the relatively mild sentence imposed on the applicant, his offence was 
not at the most serious end of the spectrum of sexual offences. Furthermore, the Court 
attached considerable importance to the solidity of the applicant’s family ties in the United 
Kingdom and the difficulties his family would face if they were to return to Nigeria. All three of 
the applicant’s children had always lived in the family home and the family had continuously 
lived as one unit until the applicant’s deportation. His two youngest children were born in the 
United Kingdom, were not of an adaptable age and would likely encounter significant 
difficulties if they were to relocate to Nigeria. For the oldest son it would be virtually 
impossible to return to Nigeria as he had a two-year-old daughter, who was also born in the 
United Kingdom. Given the strength of the applicant’s family ties to the United Kingdom, his 
length of residence and the difficulties his children would face if they were to move to Nigeria, 
the Court found that the applicant’s deportation had been disproportionate to the legitimate 
aim pursued. 


Conclusion: violation (unanimously). 
 
Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["002-1238"]} 
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   TEDH, Kurić e outros v. Eslovénia, n.º 26828/06, de 26-06-2012 
 
Temas abordados: Arts. 8.º, 14.º e 46.º da CEDH, nacionalidade, direito de residência, migrantes 
de longa duração, não discriminação, indemnização razoável. 


 
 
Kurić and Others v. Slovenia (just satisfaction) [GC]  
Judgment 12.3.2014 [GC] 
Article 41 
Just satisfaction 
Award in respect of pecuniary damage incurred by the applicants as a result of unlawful 


removal from the Register of Permanent Residents 
Article 46 
Pilot judgment 
General measures 
Respondent State required to introduce and implement ad hoc domestic compensation 


scheme 
 
Facts  
In a judgment delivered on 26 June 2012 (“the principal judgment”) the Grand Chamber 


held, unanimously, that there had been violations of Article 8 and Article 13 of the Convention, 
which essentially originated in the prolonged failure of the Slovenian authorities to regularise 
the applicants’ residence status following their unlawful “erasure” from the Register of 
Permanent Residents and to provide them with adequate redress. As a result, not only the 
applicants in this particular case, but also a large number of other persons had been and were 
still affected by that measure. The Court decided to apply the pilot-judgment procedure under 
Article 46 of the Convention and Rule 61 of the Rules of Court and ordered the respondent 
State to set up as a general measure an ad hoc domestic compensation scheme within one 
year of the delivery of the principal judgment. 


 
Law 
Article 41: The Grand Chamber stressed that the six applicants, who did not possess any 


Slovenian identity documents, had as a result of the “erasure” been left in a legal vacuum, and 
therefore in a situation of vulnerability, legal uncertainty and insecurity for a lengthy period of 
time. The loss of legal status resulting from their “erasure” had entailed significant material 
consequences. Given that the applicants had been “erased” without prior notification and had 
learned of their situation only incidentally, there was a multi-layered causal link between the 
unlawful measure and the pecuniary damage sustained.  


Accordingly, the Court examined the applicants’ entitlement to just satisfaction in respect 
of pecuniary damage under two categories. To compensate for loss of past income, it made 
awards in respect of social allowances (to each applicant) and child benefits (to two 
applicants). No award was made in respect of housing allowance because the domestic law in 
force since 2003 conditioned payment of the allowance on the possession of Slovenian 
citizenship and the applicants had failed to prove that they would have fulfilled the conditions 
under the previous legislation. As regards the second category of pecuniary damage – loss of 
future income – no awards were made in respect of pension rights as the granting of the 
applicants’ claims in respect of social allowances precluded any claim in this regard. 
  







Article 46: The Court noted that the respondent Government had failed to set up an ad 
hoc domestic compensation scheme within one year from the date of the principal judgment. 
However, they had not disputed the necessity of general measures at national level. In this 
context, the Grand Chamber had due regard to the fact that the Act on the setting up of an ad 
hoc compensation scheme was to become applicable as of 18 June 2014. This statute was to 
introduce compensation on the basis of a lump sum for each month of the “erasure” and the 
possibility of claiming additional compensation. This solution appeared to be appropriate. 


Lastly, in the context of systemic, structural or similar violations, the potential inflow of 
future cases was also an important consideration in terms of preventing the accumulation of 
repetitive cases. Moreover, there were currently some 65 cases involving more than 1,000 
applicants pending before the Court. Swift implementation of the judgment was therefore of 
the utmost importance. 


 
(See also Kurić and Others v. Slovenia [GC], 26828/06, 26 June 2012, Information Note 


153) 
 


Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["002-9312"]} 
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 TEDH, Pretty v. Reino Unido, n.º 2346/02, de 29-04-2002 
Temas abordados: Arts. 2.º, 3.º, 8.º, 9.º e 14.º da CEDH, residência, vida privada e familiar, não 
discriminação, doença ou deficiência. 


 
Article 2 
Positive obligations 
Refusal to give undertaking not to prosecute husband for assisting wife to commit suicide: 


no violation 
Article 3 
Degrading treatment 
Inhuman treatment 
Refusal to give undertaking not to prosecute husband for assisting wife to commit suicide: 


no violation 
Article 8 
Article 8-1 
Respect for private life 
Refusal to give undertaking not to prosecute husband for assisting wife to commit suicide: 


no violation 
Facts – The applicant, a 43-year old woman, suffers from motor neurone disease, an 


incurable degenerative disease which leads to severe weakness of the arms and legs and of the 
muscles involved in control of breathing, eventually resulting in death. The applicant’s 
condition deteriorated rapidly after it was diagnosed in 1999 and the disease is at an advanced 
stage: she is paralysed from the neck down and has to be fed by a tube, but her intellect and 
capacity to take decisions are unimpaired. As the final stages of the disease are distressing and 
undignified, the applicant wishes to control how and when she dies. However, she is unable to 
commit suicide without assistance and it is a crime to assist another to commit suicide. The 
applicant’s lawyer requested the Director of Public Prosecutions to give an undertaking that 
her husband would not be prosecuted if he assisted her to commit suicide. The request was 
refused and the Divisional Court refused an application for judicial review. The applicant’s 
appeal was dismissed by the House of Lords in November 2001. 


Law – Pursuant to Article 29 § 3 of the Convention, the Court declared the application 
admissible. 


Article 2: The consistent emphasis in all the cases brought before the Court under this 
provision has been the obligation of the State to protect life and the Court was not persuaded 
that the right to life could be interpreted as involving a negative aspect. Article 2 is 
unconcerned with issues to do with the quality of living or what a person chooses to do with 
his or her life and it cannot, without a distortion of language, be interpreted as conferring a 
right to die, nor can it create a right to self-determination in the sense of conferring on an 
individual the entitlement to choose death rather than life. Accordingly, no right to die, 
whether at the hands of a third person or with the assistance of a public authority, can be 
derived from Article 2. Moreover, it was not for the Court in the present case to attempt to 
assess whether or not the state of law in any other country failed to protect the right to life. 
Even if circumstances prevailing in a particular country which permitted assisted suicide were 
found not to infringe Article 2, that would not assist the applicant’s case, where the very 
different proposition that the United Kingdom would be in breach of its obligations under 
Article 2 if it did not allow assisted suicide had not been established. 


Conclusion: no violation (unanimously). 
Article 3: It was beyond dispute that the respondent Government had not inflicted any ill-


treatment on the applicant, nor was there any complaint that the applicant was not receiving 
adequate care from the State medical authorities. There was thus no act or “treatment”: the 
applicant’s claim that the refusal to give an undertaking not to prosecute her husband 
disclosed inhuman and degrading treatment for which the State was responsible in failing to 







protect her from suffering placed a new and extended construction on the concept of 
treatment which went beyond the ordinary meaning of the word. Article 3 must be construed 
in harmony with Article 2, which is first and foremost a prohibition on the use of lethal force or 
other conduct which might lead to death. The positive obligation on the part of the State 
which is invoked by the applicant would not involve the removal or mitigation of harm by, for 
instance, preventing any ill-treatment by public bodies or private individuals or providing 
improved conditions or care; it would require that the State sanction actions intended to 
terminate life, an obligation that cannot be derived from Article 3. Consequently, no positive 
obligation arose under that provision either to require an undertaking not to prosecute or to 
provide a lawful opportunity for any other form of assisted suicide. 


Conclusion: no violation (unanimously). 
Article 8: Although no previous case has established as such any right to self-


determination as being contained in this provision, the notion of personal autonomy is an 
important principle underlying the interpretation of its guarantees. The ability to conduct 
one’s life in a manner of one’s own choosing may also include the opportunity to pursue 
activities perceived to be of a physically or morally harmful or dangerous nature for the 
individual concerned and even where the conduct poses a danger to health or, arguably, life, 
the case-law of the Convention institutions has regarded the State’s imposition of compulsory 
or criminal measures as impinging on private life. In the sphere of medical treatment, the 
refusal to accept a particular treatment might, inevitably, lead to a fatal outcome, yet the 
imposition of medical treatment without consent would interfere with a person’s physical 
integrity in a manner capable of engaging the rights protected by Article 8. The very essence of 
the Convention is respect for human dignity and human freedom. Without in any way negating 
the principle of sanctity of life, it is under Article 8 that notions of the quality of life take on 
significance and it could not be excluded that preventing the applicant from exercising her 
choice to avoid an undignified and distressing end to her life constituted an interference with 
her right to respect for her private life. Article 8 was therefore applicable. The only remaining 
issue was the necessity of any interference. Although the Government’s assertion that the 
applicant had to be regarded as vulnerable was not supported by the evidence, States are 
entitled to regulate through the operation of the general criminal law activities which are 
detrimental to the life and safety of other individuals and the relevant law in the present case 
was designed to safeguard life by protecting the weak and vulnerable. Many terminally ill 
individuals will be vulnerable and it is the vulnerability of the class which provides the rationale 
for the law in question. It is primarily for States to assess the risk and the likely incidence of 
abuse if the general prohibition on assisted suicides were relaxed or if exceptions were to be 
created. A blanket prohibition on assisted suicide is not, therefore, disproportionate. It did not 
appear to be arbitrary for the law to reflect the importance of life by prohibiting assisted 
suicide while providing for a system of enforcement and adjudication which allowed due 
regard to be given in each particular case to the public interest in bringing a prosecution, as 
well as to the fair and proper requirements of retribution and deterrence. Nor was the refusal 
to give an advance undertaking not to prosecute disproportionate: strong arguments based on 
the rule of law could be raised against any claim by the executive to exempt individuals or 
classes from the operation of the law and, in any event, the seriousness of the act for which 
immunity was claimed was such that the refusal could not be said to be arbitrary or 
unreasonable. Consequently, the interference could be justified as necessary in a democratic 
society. 


Conclusion: no violation (unanimously). 
Article 9: Not all opinions or convictions constitute beliefs in the sense of this provision 


and the applicant’s claims did not involve a form of manifestation of a religion or belief. To the 
extent that her views reflected her commitment to the principle of personal autonomy, her 
claim was a restatement of the complaint under Article 8. 


Conclusion: no violation (unanimously). 







Article 14: It had been found under Article 8 that there are sound reasons for not 
introducing into the law exceptions to cater for those deemed not to be vulnerable, and similar 
cogent reasons existed under Article 14 for not seeking to distinguish between those who are 
and those who are not physically capable of committing suicide. The borderline between the 
two categories will often be a very fine one and to seek to build into the law an exemption for 
those judged to be incapable of committing suicide would seriously undermine the protection 
of life which the legislation was intended to safeguard and greatly increase the risk of abuse. 


Conclusion: no violation (unanimously). 
 
Texto integral: http://hudoc.echr.coe.int/eng?i=002-5380 
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 TEDH, Bigaeva v. Grécia, n.º 26713/05, de 28-05-2009 
Temas abordados: Arts. 8.º e 14.º da CEDH, nacionalidade, vida privada e familiar, não 
discriminação, direito de acesso a profissão, estágio de advocacia. 


 
Article 8-1 
Respect for private life 
Imposition of nationality requirement on aspirant lawyer at final stage of admission 


procedure after completion of compulsory training: violation 
Facts: The applicant, a Russian national living in Greece, where she had obtained various 


work permits, graduated in law from the Athens Law Faculty. In 2000 the applicant was 
admitted to pupillage by the Bar Council (the “Council”). According to a certificate issued by 
the Council in 2007, the applicant had been admitted to pupillage by mistake, it having been 
assumed that she was a Greek citizen as she had a Master’s degree from a Greek university. 
Under the Legal Practice Code, an eighteen-month pupillage was a prerequisite for admission 
to the Bar. After she had completed her pupillage, in 2002, the Council refused to allow the 
applicant to sit for the Bar examinations on the grounds that she was not a Greek national, as 
required by the Legal Practice Code. In 2005 the Supreme Administrative Court confirmed that 
the decision had been lawful. 


Law: Applicability of Article 8: The applicant had settled legally in Greece at the age of 
twenty-three. She had learned the language and continued her undergraduate and 
postgraduate studies in law in that country. In that context, her subsequent choice to 
undertake the requisite pupillage with a view to sitting for the Bar examinations had been 
closely related to personal decisions that had been taken over a period of time and that had 
had repercussions on both her personal and professional life. The completion of the pupillage 
and the prospect of sitting for the examinations had thus been the culmination of a long 
personal and academic endeavour, reflecting her desire to integrate into the society of her 
host country while pursuing her career in line with her professional qualifications. The 
impugned restriction had thus had certain consequences for the applicant’s enjoyment of her 
right to respect for her private life within the meaning of Article 8. It was thus appropriate to 
dismiss the Government’s objection ratione materiae and to find that, in the circumstances of 
the case, Article 8 of the Convention was applicable. 


Merits: The refusal to allow the applicant to sit for the Bar examinations had clearly 
constituted an interference with her right to respect for her private life. That interference had 
been provided for by law, namely by the Legal Practice Code, and had pursued the legitimate 
aim of preventing disorder, since its purpose was to regulate admission to the Bar, whose 
members helped to ensure the proper administration of justice. As to the necessity of such 
interference in a democratic society, the Council had initially allowed the applicant to 
undertake her pupillage, which she had completed with a view to admission to the Bar. The 
Council had thus, for all intents and purposes, given the applicant an expectation that she 
would be able to sit for the final examinations. By law, the completion of an eighteen-month 
pupillage was not an option left to the discretion of the person concerned but a prerequisite 
for subsequent participation in the Bar examinations. Accordingly, professional activity as a 
pupil was a mandatory stage to be completed in order for the pupil to go on to practise law in 
his or her own right. In the present case, the crux of the problem was the fact that the Council 
had overturned its initial decision to allow the applicant to undertake pupillage and had not 
ultimately authorised her to sit for the examinations in question. It had issued its refusal at the 
last stage of the process leading to the applicant’s admission to the Bar and the question of her 
nationality had been raised for the first time at that stage as an impediment that prevented 
her from taking the examinations organised by the Council. By doing so the Council had 
suddenly disrupted the applicant’s professional situation, after leading her to set aside 
eighteen months of her career in order to comply with the regulatory obligation to undertake 
pupillage. In view of the nature and purpose of the mandatory pupillage, as was apparent from 







the relevant domestic law, the applicant would have had no obvious reason to undertake 
pupillage if the Council had indicated its refusal at the outset. Admittedly, the Government had 
referred to a certificate issued in 2007 by the Council according to which the applicant had 
been admitted to pupillage by mistake. However, even supposing that the commencement of 
pupillage by the applicant had been the result of a mistake on the part of the Council, and that 
it was therefore not as if the Council had tacitly acknowledged her right to sit for the 
examinations despite her nationality, that hypothesis would not suffice to remove the damage 
caused to her professional life. The question whether the reason given to exclude the applicant 
from the Bar examinations, namely her nationality, was well-founded was thus not of primary 
importance in the present case. By contrast, the essential point was that the authorities had 
allowed the applicant to commence pupillage when it was clear that on completion she would 
not be entitled to sit for the Bar examinations. This conduct on the part of the competent 
authorities had thus shown a lack of consistency and respect towards the applicant personally 
and professionally and had thus constituted unlawful interference with her private life within 
the meaning of Article 8. Accordingly, the Court dismissed the Government’s objection that the 
applicant did not have victim status. 


Conclusion: violation (four votes to three). 
Article 8 in conjunction with Article 14 – The applicant had accused the State of excluding 


non-EU foreign nationals from access to the legal profession, in an arbitrary and discriminatory 
manner. Firstly, a difference in treatment did not normally fall under Article 14 if it related to 
access to a particular profession. The Convention did not guarantee the right to freedom of 
profession. Moreover, the Court agreed with the Government that, whilst the practice of law 
was an independent profession, it was nevertheless a service in the public interest. As a result 
it was therefore for the national authorities, which had a margin of appreciation in laying down 
the conditions for admission to the Bar, to decide whether Greek nationality or the nationality 
of an EU State would be a prerequisite. The relevant regulations, excluding nationals of third 
States from membership of the Bar, did not suffice in themselves to create a discriminatory 
distinction between the two categories of persons in question. It was not therefore for the 
Court to substitute its own assessment for that of the competent State authorities, which had 
decided on the basis of the Legal Practice Code not to allow the applicant to sit for the Bar 
examinations. In the absence of any arbitrariness, the Court could not call into question the 
reasons for which the national authorities had considered such choice to be based on an 
objective and reasonable justification. 


Conclusion: no violation (unanimously). 
Article 41 – EUR 7,000 for non-pecuniary damage. 
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 TEDH, Glor v. Suíça, n.º 13444/04, de 30-04-2009 
Temas abordados: Arts. 8.º e 14.º da CEDH, residência, vida privada, não discriminação, 
doença ou deficiência, taxas. 


 
Article 14 
Discrimination 
Obligation on person found unfit for military service to pay exemption tax: violation 
Article 8 
Article 8-1 
Respect for private life 
Obligation on person found unfit for military service to pay exemption tax: article 8 


applicable 
Facts: In 1997 the applicant was declared unfit for military service by a military doctor on 


the ground that he suffered from diabetes. In 1999 he was also released from the obligation to 
perform Civil Protection Service. In 2000 this second discharge was lifted and he was assigned 
to the civil protection reserves. In 2001 the authorities sent him an order to pay the military-
service exemption tax for 2000, amounting to 716 Swiss francs (CHF – about 477 euros (EUR), a 
sum calculated on the basis of his taxable income for that year. The applicant challenged the 
payment order, alleging that he was the victim of discriminatory treatment. He pointed out 
that he had always expressed his willingness to perform military service. In 2001 the Federal 
Tax Administration informed the applicant that all male Swiss citizens who did not suffer from 
a “major” disability were subject to the military-service exemption tax and pointed out that, 
under the Federal Court’s recent case-law, the threshold for “major” physical or psychological 
disability was to be considered at least 40%. By a decision of July 2003, the competent 
authorities considered, on the basis of a medical examination and expert report, that the 
applicant could not be exempted from payment of the tax as his degree of disability was lower 
than 40%. The Federal Tax Appeal Board upheld the decision. In a judgment of 2004, the 
Federal Court dismissed the applicant’s administrative appeal. 


Law: Article 14 in conjunction with Article 8 – A State tax which, as in the instant case, 
originated in an inability to serve in the army on account of illness, and thus in a fact that was 
independent of the person concerned's will, indisputably fell within the ambit of Article 8 of 
the Convention, even if the consequences of this measure were primarily financial. 


As to the merits, the applicant had not performed his military service because he had 
been declared unfit by the military doctor. As a result, he found himself obliged to pay the 
impugned tax, like all those in the same situation, with the exception of those who suffered 
from a serious disability or who performed the alternative civilian service. However, only 
conscientious objectors were eligible for the alternative civilian service. It was this situation 
that was challenged by the applicant in the instant application. Persons in similar situations 
were treated differently in two respects. Given that the list of grounds for discrimination in 
Article 14 was not exhaustive, it was indisputable that the scope of that provision covered the 
prohibition of discrimination based on disability. It remained to be examined whether the 
difference in treatment was based on objective and reasonable grounds and, in particular, 
whether there was a reasonable relationship of proportionality between the aim pursued, 
namely to restore a certain equality between those who performed military or civil protection 
service and those who were exempted, and the means employed. 


The type of tax in question, which was imposed even on individuals who could not fulfil 
the obligation to compete military or civil protection service for medical reasons, did not seem 
to exist in other countries, or at any rate not in Europe. Furthermore, the fact of obliging the 
applicant to pay the tax in question, after having refused him the possibility of performing 
military (or civil protection) service, could appear to be in contradiction with the need to fight 
discrimination in respect of disabled persons and to promote their full participation in society. 







Consequently, the margin of appreciation enjoyed by States Parties in introducing different 
legal treatment for disabled persons was substantially reduced. 


As to the interests at stake in this case, the Court was not convinced that it was in the 
interests of the community to require the applicant to pay an exemption tax to compensate 
for the efforts of military service. As to the applicant’s interest, the amount claimed as 
military-service exemption tax could not be described as insignificant in the light of the 
relatively modest nature of his taxable income. 


Furthermore, the manner in which the relevant domestic authorities had acted in the case 
was open to question. Firstly, they had not taken sufficient account of the applicant’s personal 
circumstances. Further, once it had been decided that he suffered from a minor disability, the 
applicant had been prevented from contesting the presumption, based on section 4(1) (a) of 
the relevant federal law and the Federal Court’s case-law, that an individual who suffered from 
only a minor disability was not professionally disadvantaged. In other words, the applicant 
could not argue that his income was relatively modest and that, in consequence, the obligation 
to pay the exemption tax had been disproportionate in his case. The legislation did not provide 
for any exemption from the tax in question for those who were below the 40% disability 
threshold but who, like the applicant, had only a modest income. Finally, it was to be noted 
that the applicant had always stated his willingness to fulfil his military service, but that he had 
been declared unfit by the military doctor. In this case, the applicant’s unfitness for military 
service was based, according to the Government, on the obligation to inject himself with 
insulin four times a day. Without going beyond the margin of appreciation enjoyed by the 
States with regard to the organisation and operational effectiveness of their armed forces, the 
possibility of alternative forms of service for persons in a situation similar to that of the 
applicant could have been envisaged. Indeed, it was not disputed that the applicant would also 
have been willing to carry out alternative civilian service. However, and even if the legalisation 
in force in Switzerland provided for that option only in respect of conscientious objectors, 
assuming that civilian service required the same physical and psychological capacities as 
military service, alternative forms of civilian service, adapted to the needs of individuals in the 
same position as the applicant, could nonetheless be envisaged without difficulty. 


In conclusion, in the instant case the domestic authorities had not struck a fair balance 
between the protection of the interests of the community and respect for the applicant’s 
rights and freedoms. In the light of the aim and effects of the impugned tax, the objective 
justification for the distinction made by the domestic authorities, particularly between persons 
who were unfit for service and not liable to the tax in question and persons who were unfit for 
service but nonetheless obliged to pay it, did not seem reasonable in relation to the principles 
which prevailed in democratic societies. 


Conclusion: violation (unanimously). 
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 TEDH, Andrejeva v. Letónia, n.º55707/00, de 18-02-2009 
Temas abordados: Arts. 6.º, 14.º da CEDH e 1.º do Protocolo 1, residência, nacionalidade, não 
discriminação, pensão. 


 


Article 14 


Discrimination 


Refusal to take applicant’s years of employment in former Soviet Union into account 


when calculating her entitlement to a retirement pension because she did not have Latvian 


citizenship: violation 


Facts: The applicant first entered Latvian territory in 1954 at the age of 12, when it was 


part of the Soviet Union. She has been permanently resident there ever since. Having 


previously been a national of the former USSR, she currently holds the status of a permanently 


resident non-citizen of Latvia. In 1966 she started working at a recycling plant at the Olaine 


chemical complex, formerly a public body under the authority of the USSR Ministry of 


Chemical Industry. The complex was situated in what was then the USSR and has since become 


Latvian territory. Until 1981 she was under the authority of a State enterprise whose head 


office was in Kiev. She was later placed under the authority of a subdivision of the same 


enterprise whose head office was in Moscow. Although the applicant’s salary was paid by post-


office giro transfer, initially from Kiev and then from Moscow, her successive reassignments 


did not entail any significant change in her working conditions, as she continued her duties at 


the recycling plant. Following the declaration of Latvia’s independence, in November 1990 the 


applicant came under the direct authority of the plant management. On retiring in 1997 she 


asked her local social insurance board to calculate her retirement pension. She was informed 


that, in accordance with paragraph 1 of the transitional provisions of the State Pensions Act, 


only periods of work in Latvia could be taken into account in calculating the pensions of foreign 


nationals or stateless persons who had been resident in Latvia on 1 January 1991. As the 


applicant had been employed from 1 January 1973 to 21 November 1990 by entities based in 


Kiev and Moscow, the Board calculated her pension solely in respect of the time she had 


worked before and after that period. As a result, she was awarded a monthly pension of 20 


Latvian lati (approximately EUR 35). The applicant brought administrative and judicial 


proceedings challenging this decision. Ultimately, the appeal on points of law lodged with the 


Senate of the Supreme Court by the public prosecutor, which was examined at a public hearing 


on 6 October 1999, was dismissed. The Senate upheld the district and regional courts’ findings 


that the period during which the applicant had been employed by Ukrainian and Russian 


enterprises could not be taken into account in calculating her pension. It further held that, as 


those employers were not taxpayers in Latvia, there was no reason for her to be covered by 







the Latvian mandatory social-insurance scheme. The applicant requested the re-examination 


of her case because she had been unable to attend the hearing of 6 October 1999 as it had 


started earlier than scheduled. That request was also dismissed. In February 2000 she was 


informed that, on the basis of an agreement reached between Latvia and Ukraine, her pension 


had been recalculated, with effect from 1 November 1999, to take account of the years she 


had worked for her Ukrainian-based employers. 


Law: Article 14 in conjunction with Article 1 of Protocol No. 1 – With regard to the 


applicability of Article 1 of Protocol No. 1, the Government attached considerable importance 


to the difference between Soviet pensions, which were paid by the State from common 


budgetary resources in accordance with the solidarity principle, and the system gradually 


implemented from 1991 onwards, which was based on individual contributions by each 


beneficiary. The Court pointed out, however, that when a State chose to set up a pension 


scheme, the individual rights and interests deriving from it fell within the ambit of Article 1 of 


Protocol No. 1, irrespective of the payment of contributions and the means by which the 


pension scheme was funded. Furthermore, where a State decided of its own accord to pay 


pensions to individuals in respect of periods of employment outside its territory, thereby 


creating a sufficiently clear legal basis in its domestic law, the presumed entitlement to such 


benefits also fell within the scope of Article 1 of Protocol No. 1. In the applicant’s case the 


transitional provisions of the Latvian State Pensions Act created an entitlement to a retirement 


pension in respect of aggregate periods of employment prior to 1991 in the territory of the 


former USSR, regardless of the payment of any kind of contributions, but it reserved this right 


to Latvian citizens. The applicant was thus refused the pension in question solely because she 


did not have Latvian citizenship. This sufficed for the Court to consider that the applicant’s 


pecuniary claim fell within the ambit of Article 1 of Protocol No. 1. 


As to the merits of the case, the Court reiterated that once an applicant had established 


the existence of a difference in treatment, it was for the Government to show that such 


difference was justified. In the applicant’s case the difference in treatment pursued at least 


one legitimate aim compatible with the general objectives of the Convention, namely the 


protection of the country’s economic system. The Court proceeded to examine the 


proportionality of that aim and the means employed to achieve it. The national authorities’ 


refusal to take into account the applicant’s work “outside Latvian territory” was based solely 


on her nationality, as it had not been disputed that a Latvian citizen in the same position as the 


applicant, having worked in the same enterprise during the same period, would have been 


granted the disputed portion of the retirement pension. Moreover, the parties agreed that if 


the applicant became a naturalised Latvian citizen she would automatically receive the pension 







in respect of her entire working life. The Court observed that very weighty reasons would have 


to be put forward before it could regard a difference of treatment based exclusively on the 


ground of nationality as compatible with the Convention; it found no such reasons in the 


applicant’s case. Firstly, it had not been established, or even alleged, that the applicant had not 


satisfied other statutory conditions entitling her to a pension in respect of all her years of 


employment. She was therefore in an objectively similar situation to persons who had had an 


identical or similar career but who, after 1991, had been recognised as Latvian citizens. 


Secondly, there was no evidence that during the Soviet era there had been any difference in 


treatment between nationals of the former USSR as regards pensions. Thirdly, the applicant 


was not currently a national of any State, but enjoyed the status of a “permanently resident 


non-citizen” of Latvia, the only State with which she had any stable legal ties and thus the only 


State which objectively could have assumed responsibility for her in terms of social security. In 


those circumstances, the arguments submitted by the Government were not sufficient to 


satisfy the Court that there was a “reasonable relationship of proportionality” in the 


applicant’s case that rendered the impugned difference of treatment compatible with the 


requirements of Article 14. Notwithstanding the Government’s view that the reckoning of 


periods of employment was essentially a matter to be addressed through bilateral inter-State 


agreements on social security, the Court reiterated that by ratifying the Convention, Latvia had 


undertaken to secure “to everyone within [its] jurisdiction” the rights and freedoms 


guaranteed therein. Accordingly, the Latvian State could not be absolved of its responsibility 


under Article 14 on the ground that it was not bound by inter-State agreements on social 


security with Ukraine and Russia. Nor could the Court accept the Government’s argument that 


it would be sufficient for the applicant to become a naturalised Latvian citizen in order to 


receive the full amount of her pension. The prohibition of discrimination in Article 14 was 


meaningful only if an applicant’s personal situation was taken into account exactly as it stood. 


Conclusion: violation (sixteen votes to one). 


Article 6 – The Court noted, among other things, that the appeal on points of law had 


been lodged not by the applicant herself or her lawyer but by the public prosecutor attached 


to the Riga Regional Court. The Government argued that the favourable position adopted by 


the public prosecutor had relieved the Senate from having to afford the applicant the 


opportunity to attend the hearing herself. The Court was not persuaded by that argument, in 


particular since it did not appear that under Latvian law, a public prosecutor could represent 


one of the parties or replace that party at the hearing. The applicant had been a party to 


administrative proceedings which had been instituted at her request. Accordingly, as the main 


protagonist in those proceedings she should have been afforded the full range of safeguards 







deriving from the adversarial principle. The fact that the appeal on points of law had been 


lodged by the prosecution service had in no way curtailed the applicant’s right to be present at 


the hearing of her case, a right she had been unable to exercise despite wishing to do so. 


Conclusion: violation (unanimously). 


Article 41 – EUR 5,000 in respect of all damage sustained. 


 


Texto integral: http://hudoc.echr.coe.int/eng?i=001-91388#{"itemid":["001-91388"]} 


 


 



http://hudoc.echr.coe.int/eng?i=001-91388%23%7B%22itemid%22:%5B%22001-91388%22%5D%7D






 TEDH, Gaygusuz v. Áustria, n.º 17371/90, de 16-09-1996  
Temas abordados: Arts. 6.º, 14.º da CEDH e 1.º do Protocolo 1, nacionalidade, direito de 
residência, não discriminação, segurança social, subsídio de desemprego, assistência 
financeira. 


 


Article 14 


Discrimination 


Authorities' refusal to grant emergency assistance to an unemployed man who had 


exhausted entitlement to unemployment benefit on ground that he did not have Austrian 


nationality: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I. ARTICLE 14 OF THE CONVENTION IN CONJUNCTION WITH ARTICLE 1 OF PROTOCOL No. 


1 


A. Applicability 


Article 14 has no independent existence but complements the other substantive 


provisions of the Convention and the Protocols. 


Link between entitlement to emergency assistance and payment of contributions to 


unemployment insurance fund - pecuniary nature of right concerned: Article 1 of Protocol No. 


1 applicable without it being necessary to rely solely on link between entitlement to 


emergency assistance and obligation to pay "taxes or other contributions" - Article 14 


therefore applicable also. 


Conclusion: applicable (unanimously). 


B. Compliance 


Applicant was lawfully resident in Austria and worked there, paying contributions to 


unemployment insurance fund in same capacity and on same basis as Austrian nationals - 


authorities' refusal based exclusively on fact that he did not have Austrian nationality - 


applicant in a like situation to Austrian nationals - difference in treatment not based on any 


"objective and reasonable justification". 


Conclusion: violation (unanimously). 


II. ARTICLE 6 § 1 OF THE CONVENTION 


In view of the above conclusion, unnecessary to consider the case under this provision. 


Conclusion: unnecessary to consider (unanimously). 


III. ARTICLE 8 OF THE CONVENTION 


In view of the above conclusion, no separate issue under this Article. 







Conclusion: unnecessary to consider (unanimously). 


IV. ARTICLE 50 OF THE CONVENTION 


A. Pecuniary damage: applicant's departure from Austria due to refusal to pay emergency 


assistance - award of compensation assessed on equitable basis. 


Conclusion: respondent State to pay applicant a specified sum (eight votes to one). 


B. Non-pecuniary damage: none claimed by applicant. 


C. Costs and expenses: reimbursed on equitable basis. 


Conclusion: respondent State to pay applicant a specified sum (unanimously). 
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 TEDH, Liu v. Rússia, n.º 42086/05, de 06-12-2007 
Temas abordados: Art. 8.º, título de residência, vida privada e familiar, garantias 
procedimentais, expulsão. 


 


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Lack of procedural safeguards in deportation proceedings: violation 


Article 8 


Expulsion 


Lack of procedural safeguards in deportation proceedings: violation 


Facts: The first applicant – a Chinese national – and the second applicant – a Russian national – 
have been married since 1994 and have two children. The second applicant and the two 
children have lived in Russia all their lives. The first applicant lived legally in Russia until August 
2003 on the basis of renewable work permits. In November 2002 he applied for a residence 
permit, but his application was eventually rejected without any reasons being given. The 
applicants appealed unsuccessfully to the Russian courts. In November 2004 the competent 
district court found that, on the basis of certain classified information, the first applicant posed 
a national security risk. However, that information was a State secret and could not be made 
public, nor was there any indication in the judgment that the district court had ever had access 
to the classified information in question. In March 2005 a new application for a residence 
permit was rejected by the Department of Internal Affairs. The applicants’ attempts to have 
that decision overturned failed. On several occasions between 2003 and 2005 the first 
applicant was administratively fined for living in Russia without a valid residence permit. 
However, the domestic courts reversed most of those decisions, finding them procedurally 
defective or time-barred. In November 2005 the competent court held that the first applicant 
had infringed the residence regulations and ordered his detention pending deportation. On the 
same day he was placed in a detention centre and was released on 13 December 2005, when 
the decision to detain him was quashed owing to a lack of reasoning. The administrative 
proceedings against him were eventually discontinued as being time-barred. In November 
2005 the head of the Federal Migration Service ordered the first applicant’s deportation under 
the Law on the Procedure for Entering and Leaving the Russian Federation. No further reasons 
were provided. In December 2006 the court ordered his placement in a detention centre with 
a view to deporting him. The deportation order appears not to have been enforced and the 
first applicant apparently continued to live with his family in Russia. 


Law: Article 8 – The applicants’ relationship clearly amounted to family life and the refusal to 
grant the first applicant a residence permit and to order his deportation constituted an 
interference with the right to respect for their family life which had a basis in domestic law. 
However, the domestic courts were not in a position to assess effectively whether the 
decisions to reject the first applicant’s request for a residence permit were justified because 
they were based on classified information. Even though the use of confidential material might 
be unavoidable where national security was at stake, it did not mean that the national 
authorities could be free from effective control by the domestic courts whenever they chose to 







assert that national security and terrorism were involved. There were ways to deal with 
legitimate security concerns about the nature and sources of intelligence information while 
providing the individual with a substantial measure of procedural justice. The failure to 
disclose the relevant information to the courts had deprived them of the power to assess 
whether the conclusion that the first applicant constituted a danger to national security had a 
reasonable basis in the facts. It followed that the judicial scrutiny was limited in scope and did 
not provide sufficient safeguards against arbitrary exercise of the wide discretion conferred by 
domestic law on the Ministry of Internal Affairs in cases involving national security.  


The relevant provisions of the Foreign Nationals Act allowed the Ministry of Internal Affairs to 
refuse residence permits and to require a foreign national to leave the country on national 
security grounds without giving any reasons and without effective scrutiny by an independent 
authority. The decisions ordering the first applicant’s detention had been taken by the Federal 
Migration Service on the initiative of a local police department. Both agencies were part of the 
executive and took such decisions without hearing the foreign national concerned. It was not 
clear whether there was a possibility of appealing against those decisions to a court or other 
independent authority offering guarantees of an adversarial procedure and being competent 
to review the reasons for the decisions and relevant evidence. Furthermore, the 
Administrative Offences Code provided for a different procedure for the removal of foreign 
nationals unlawfully residing in Russia, with substantial procedural safeguards. In particular, 
the power to order administrative removal belonged exclusively to a judge and the order was 
subject to appeal to a higher court. It followed that Russian law established two parallel 
procedures for expulsion of foreign nationals whose residence in Russia had become unlawful. 
In one of those procedures deportation of a foreign national could be ordered by the executive 
without any form of independent review or adversarial proceedings, while the other 
procedure (administrative removal) provided for judicial scrutiny. Domestic law permitted the 
executive to choose between those procedures at their discretion. The enjoyment of 
procedural safeguards by a foreign national was therefore in the hands of the executive. The 
Court concluded that the first applicant’s deportation had been ordered on the basis of legal 
provisions that did not afford an adequate degree of protection against arbitrary interference.  


Conclusion: violation, if the deportation order were to be enforced (unanimously). 


Article 5 § 1 – The Court considered whether the detention order of 21 November 2005 had 
constituted a lawful basis for the first applicant’s detention until it was quashed in December 
2005 on account of the court’s failure to give reasons justifying the need to hold him in 
custody. It considered that that flaw did not amount to a “gross or obvious irregularity”. The 
town court had not acted in bad faith and had attempted to apply the relevant legislation 
correctly. The fact that certain flaws in the procedure had been found on appeal did not in 
itself mean that the detention was unlawful. 


Conclusion: no violation (unanimously). 


Article 41 – EUR 6,000 in respect of non-pecuniary damage. 
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 TEDH, Omwenyeke v. Alemanha (dec.), n.º 44294/04, de 20-11-2007 
Temas abordados: Art. 2.º do Protocolo 4, liberdade de movimentos, liberdade de residência, 
residência temporária de requerentes de asilo. 


 


Article 2 of Protocol No. 4 


Article 2 para. 1 of Protocol No. 4 


Freedom to choose residence 


Geographical restrictions on the residence of an asylum-seeker pending a final decision on 


his request: inadmissible 


The applicant, a Nigerian national, entered Germany in 1998 and requested asylum. He 


was issued a provisional residence permit and directed to reside and remain within the city of 


Wolfsburg pending the decision on his asylum request. However, the applicant left Wolfsburg 


on several occasions without permission by the competent authorities and was subsequently 


convicted and fined for disregarding the territorial restrictions on his residence. In 2001, 


following his marriage to a German national, the applicant was granted a residence permit and 


was no longer subject to restrictions of movement. 


Inadmissible: Article 2 of Protocol No. 4 secures freedom of movement only to persons 


“lawfully within a territory of the State”. As the former European Commission of Human Rights 


had stated in its case-law, pending proceedings to determine whether or not they were 


entitled to a residence permit under domestic law, foreigners provisionally admitted to a 


certain district of the territory of a State could only be regarded as “lawfully” in the territory as 


long as they complied with the conditions to which their admission and stay were subjected. 


Since the applicant had repeatedly left the district he had been ordered to remain in without 


the necessary permission from the authorities, he had not been “lawfully” within the territory 


of Germany at that moment and could therefore not rely on the right to liberty of movement 


under Article 2 of Protocol No. 4: manifestly ill-fou. 
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 TEDH, Popov v. França, n.º 39472/07 e 39474/07, de 19-01-2012 
Temas abordados: Arts. 5.º e 8.º da CEDH, expulsão, detenção, medidas alternativas, garantias 
efetivas, prazo razoável, vida privada e familiar, direito dos menores à liberdade. 


 


Article 8 


Expulsion 


Article 8-1 


Respect for family life 


Administrative detention of foreign parents and their infant children for fifteen days, 


pending expulsion: violation 


Article 5 


Article 5-4 


Take proceedings 


Inability of minor children, placed in administrative detention with their parents pending 


expulsion, to challenge lawfulness of this measure: violation 


Facts – The applicants are a married couple from Kazakhstan who arrived in France in 2002 


and their two young children who were born in France. The parents allege that they were the 


victims of recurrent persecution in Kazakhstan because of their Russian origin and Orthodox 


faith. They applied for asylum, but their application was rejected, as were their applications for 


residence permits. On 27 August 2007 the parents and their children, then aged five months 


and three years, were arrested at their home and taken into police custody. Their 


administrative detention in a hotel was ordered the same day. The following day they were 


transferred to an airport to be flown back to Kazakhstan. The flight was cancelled, however, 


and they never boarded the plane. The applicants were then taken to the Rouen-Oissel 


administrative-detention centre, which was authorised to accommodate families. On 29 


August 2007 the liberties and detention judge ordered a two-week extension of their 


detention. The applicants were taken back to the airport on 11 September 2007, but this 


second attempt to deport them also failed. Noting that the applicants were not to blame for 


that failure, the judge ordered their release. In 2009 the refugee status the applicants had 


applied for prior to their arrest was granted, on the grounds that the enquiries the Prefecture 


had made to the authorities in Kazakhstan, disregarding the confidentiality of asylum 


applications, had made it dangerous for them to return there. 


Law – Article 3 


(a) As regards the children – By virtue of a Decree of 2005 the Rouen-Oissel administrative-


detention centre was authorised to accommodate families. However, the Decree merely 


mentioned the need to provide “specially equipped rooms, and in particular amenities suitable 







for small children”, without actually explaining exactly what those amenities were. 


Arrangements at the different centres were left to the discretion of the head of the 


establishment and varied considerably from one centre to another, and there were often no 


staff specially trained in child welfare. While families were separated from other detainees at 


the Rouen-Oissel centre, the only beds available were iron-frame beds for adults, which were 


dangerous for children. Nor were there any play areas or activities for children, and the 


automatic doors to the rooms were dangerous for them. The Council of Europe’s 


Commissioner for Human Rights and the European Committee for the Prevention of Torture 


and Inhuman or Degrading Treatment (CPT) also pointed out that the promiscuity, stress, 


insecurity and hostile atmosphere in these centres were bad for young children, in 


contradiction with international child protection principles according to which the authorities 


must do everything in their power to avoid detaining children for lengthy periods. Two weeks’ 


detention, while not in itself excessive, could seem like a very long time to children living in an 


environment ill-suited to their age. The conditions in which the applicants’ children were 


detained for two weeks, in an adult environment with a strong police presence, with no 


activities to keep them occupied, combined with their parents’ distress, were clearly ill-suited 


to their age. The two children found themselves in a situation of vulnerability heightened by 


their detention, which was bound to cause them stress and distress and have serious 


psychological repercussions. In view of the children’s young age, and the duration and 


conditions of their detention, the authorities had not measured the inevitably harmful effects 


on the children. The way in which they had treated the children was incompatible with the 


provisions of the Convention and exceeded the minimum level of severity required to fall 


within the scope of Article 3. 


Conclusion: violation (unanimously). 


(b) As regards the parents – While the parents’ administrative detention with their children 


in a holding centre must have caused them feelings of helplessness, distress and frustration, 


the fact that they had not been separated from their children must have somewhat alleviated 


those feelings, so the minimum level of severity for a violation of Article 3 was not attained. 


Conclusion: no violation (six votes to one). 


Article 5 § 1 (f): Although the children had been placed with their parents in a wing 


reserved for families, their particular situation had not been taken into account and the 


authorities had not sought to establish whether any alternative solution, other than 


administrative detention, could have been envisaged. The French system had therefore not 


properly protected the children’s right to liberty. 


Conclusion: violation (unanimously). 



http://www.coe.int/t/commissioner/default_en.asp
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Article 5 § 4: The parents had had the possibility to have the lawfulness of their detention 


examined by the courts. There had therefore been no violation of Article 5 § 4 in respect of the 


parents. The law made no provision, however, for children to be placed in administrative 


detention, so children “accompanying” their parents found themselves in a legal void, unable 


to avail themselves of such a remedy. In the present case no removal order had been issued 


against the children that they might have challenged in court. Nor had their administrative 


detention been ordered, so the courts had not been able to examine the lawfulness of their 


presence in the administrative-detention centre. That being so, they had not enjoyed the 


protection required by the Convention. 


Conclusion: violation (unanimously). 


Article 8: The applicants’ detention in a holding centre for two weeks, in the prison-like 


conditions inherent in that type of establishment, amounted to an interference with their right 


to respect for their family life. The measure pursued the legitimate aim of combating illegal 


immigration and controlling the entry and residence of foreigners in France. It served, inter 


alia, to protect national security, law and order and the country’s economy and to prevent 


crime. Detention measures, however, had to be proportionate to the aim pursued by the 


authorities, which in this case was the applicants’ removal. In dealing with families, it was the 


authorities’ duty, when considering the proportionality of the measure, to take the children’s 


best interests into account. There was a broad consensus – including in international law – that 


all decisions concerning children should protect their best interests. In this case there had 


been no particular risk of the applicants absconding that might have justified their detention. 


Thus their detention did not appear to have been justified by any pressing social need, 


especially considering that their placement in a hotel during their initial administrative 


detention did not seem to have caused any problems. The information communicated by the 


Government did not indicate that any alternative to detention had been considered, such as 


house arrest or placement in a hotel.Lastly, the facts of the case did not show that the 


authorities had done everything in their power to enforce the expulsion measure promptly and 


thus limit the duration of the family’s detention. Instead the applicants were held for two 


weeks without any flight being organised. The Court was aware that a similar complaint 


concerning the detention of four children with their mother for a month had been declared 


inadmissible, even though no alternative to detention had been envisaged*.However, in the 


light of the above facts and of recent developments in the case-law concerning “the child’s 


best interests” in the context of the detention of migrant children, the Court considered that 


the child’s best interests called not only for families to be kept together but also for the 


authorities to do everything in their power to limit the detention of families with young 







children and effectively protect their right to respect for their family life. As there had been no 


grounds to believe that the family would abscond, two weeks’ detention in a closed facility 


was disproportionate to the aim pursued. 


Conclusion: violation (unanimously). 


Article 41: EUR 10,000 jointly in respect of non-pecuniary damage. 


 


Texto integral: 
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 TEDH, Yoh-Ekale Mwanje v. Bélgica, n.º 10486/10, de 20-12-2011 
Temas abordados: Arts. 3.º, 5.º e 13.º da CEDH, expulsão, detenção, medidas alternativas, 
proibição de tratamentos desumanos e degradantes, doença. 


 


Article 3 


Expulsion 


Threatened deportation of alien at advanced stage of HIV infection to country of origin 


without certainty that appropriate medical treatment was available: deportation would not 


constitute a violation 


Degrading treatment 


Inhuman treatment 


Delay in determining appropriate treatment for detainee at advanced stage of HIV 


infection: violation 


Article 5 


Article 5-1-f 


Expulsion 


Absence of link between detention of alien at advanced stage of HIV infection and the aim 


pursued by her deportation: violation 


Article 13 


Effective remedy 


Failure to carry out careful and rigorous examination of situation of alien at advanced stage 


of HIV infection when assessing risk of ill-treatment in country of origin: violation 


Facts – The applicant, a Cameroonian national, left Cameroon in 2002. In 2006 she began a 


relationship with a Dutch national living in Belgium. All their applications for permission to 


marry were refused. In September 2009 the Aliens Office issued a first order requiring the 


applicant to leave the country, on the grounds that she did not have valid papers for residence 


in Belgium and was in possession of a false passport. The applicant was placed in a closed 


centre for illegal immigrants pending the issuing of travel papers by the authorities in 


Cameroon with a view to her deportation. She informed her lawyer that she had been HIV-


positive since 2003 and that the infection was already at an advanced stage. On 16 October 


2009 she was released and ordered to leave the country by 21 October 2009. On 17 December 


the Aliens Office served her with a second order to leave the country and an order for her 


removal, accompanied by a decision to detain her in a designated place. The applicant was 


placed the same day in a closed centre with a view to her expulsion. On 23 December the 


Aliens Appeals Board rejected a request lodged by the applicant’s lawyer under the extremely 


urgent procedure for a stay of execution of the order to leave the country. Several applications 







for the applicant’s release lodged by her counsel were rejected and all the appeals were 


unsuccessful. On 16 February 2010 the Aliens Office decided to extend the applicant’s 


detention until 15 April 2010. On 22 February, having been informed that the applicant was 


due to be deported the following day, her lawyer requested the European Court to apply Rule 


39 of the Rules of Court with a view to having her deportation to Cameroon suspended. The 


Court granted the request the same day. The applicant was released on 9 April 2010. 


Law – Article 3 


(a) In the event of deportation to Cameroon – The applicant had been diagnosed as HIV-


positive in 2003. She had received treatment which she had subsequently discontinued. Having 


developed resistance to the medication, she now required a combination of two new types of 


medication, with which she had been treated since March 2010. The medication in question 


was apparently available in Cameroon, but was distributed to only 1.89% of the patients who 


needed it. Depriving the applicant of this new treatment would result in a deterioration of her 


health and place her survival in doubt in the short or medium term. Nevertheless, the Court 


had already held that such circumstances were not sufficient to amount to a violation of 


Article 3 (see N. v. the United Kingdom [GC], no. 26565/05, 27 May 2008, Information Note no. 


108). There had to be more compelling humanitarian considerations at stake (see D. v. the 


United Kingdom, no. 30240/96, 2 May 1997), relating chiefly to the health of the person 


concerned before the enforcement of the deportation order. In the instant case, it was 


apparent from a medical certificate issued in June 2010 that the applicant’s condition had 


stabilised under the effects of the new treatment. She was therefore not in a “critical state” 


and was fit to travel. Hence, there were no compelling humanitarian considerations at stake in 


the present case. 


Conclusion: Deportation would not constitute a violation (unanimously). 


(b) The applicant’s detention – The applicant, who was HIV-positive, had a serious and 


incurable disease. Her health had worsened and the infection had progressed while she was in 


detention. A number of medical certificates sent to the Aliens Office stating that the 


applicant’s survival was in doubt demonstrated that the Belgian authorities had indeed been 


informed during the applicant’s first period of detention that she was HIV-positive. However, 


she had not undergone an examination at the request of the Aliens Office until 9 February 


2010, when she was examined by hospital specialists, who had reportedly been shocked by the 


Belgian authorities’ lack of diligence. Furthermore, the treatment prescribed to the applicant 


on 26 February 2010 had not been administered until 1 March 2010. Accordingly, the 


authorities had clearly not acted with the requisite diligence in failing to take at an earlier 


stage all the measures that could reasonably have been expected of them to protect the 
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applicant’s health and prevent a worsening of her condition. That situation had impaired the 


applicant’s dignity and, combined with the distress caused by the prospect of being deported, 


had subjected her to particularly acute hardship causing suffering beyond that inevitably 


associated with detention and with her condition. It had therefore amounted to inhuman and 


degrading treatment. 


Conclusion: violation (unanimously). 


Article 13 in conjunction with Article 3: Although the Court had held that the applicant’s 


deportation to Cameroon would not amount to a violation of Article 3, that complaint had not 


been declared inadmissible and had been examined on the merits. The applicant had, prima 


facie, had an arguable claim and Article 13 was applicable in the instant case. 


The applicant complained that the Aliens Office had conducted the procedure for her 


deportation without knowing what kind of treatment she needed and, hence, without having 


assessed what medical treatment was actually possible in Cameroon and whether she would 


face a risk of treatment contrary to Article 3. This complaint raised in substance the question 


whether the applicant had had an effective remedy before the Belgian authorities enabling her 


to complain of the alleged risk of inhuman and degrading treatment in the event of her 


deportation to Cameroon. It therefore fell to be examined under Article 13 taken in 


conjunction with Article 3. The only consideration given to the possible risk had been in the 


context of the proceedings concerning the applicant’s request for leave to remain on medical 


grounds in accordance with the Aliens Act. The latter provided for the Aliens Office to consult a 


medical officer in order to determine whether the state of health of the person making the 


request was such as to entail a risk under Article 3 if no appropriate treatment were available 


in his or her country of origin. In the instant case the opinion issued by the medical officer on 


12 January 2010 refusing the applicant’s request for regularisation of her situation on medical 


grounds had listed various items of information and general considerations concerning the 


availability of the medication in Cameroon and the medical infrastructure for administering it. 


In the absence of a specific medical examination, the medical officer had not known what kind 


of treatment the applicant required. Hence, the information available to the medical service of 


the Aliens Office in making its decision had been limited. An examination to determine the 


appropriate treatment had not been carried out at the request of the Belgian authorities until 


9 February 2010 and the Aliens Office had not been informed of the results until 26 February 


2010. The Aliens Appeal Board, in examining an application to have the decision of the Aliens 


Office set aside, had subsequently held, on 19 April 2010, that the grounds for the Aliens 


Office’s decision had been correct in view of the information that had been available to it. 


Accordingly, the Belgian authorities had quite simply dispensed with a careful and thorough 







examination of the applicant’s individual situation before concluding that no risk would arise 


under Article 3 if she were deported to Cameroon and continuing with the deportation 


procedure ordered on 17 December 2009. The applicant had therefore not had an effective 


remedy. 


Conclusion: violation (unanimously). 


Article 5 § 1 (f): As the applicant had been subject to a deportation order when she was 


taken into detention, the case fell within the scope of the second limb of Article 5 § 1 (f). 


Both the applicant’s placement in detention on 17 December 2009 and the extension of her 


detention on 16 February 2010 had been ordered under the Aliens Act, according to which 


aliens who had been refused leave to remain in Belgium could be placed in detention for the 


time strictly necessary to enforce the deportation order, subject to a maximum two-month 


time-limit. The person’s detention could be extended provided that action had been 


undertaken to ensure his or her deportation and was being pursued with diligence, and that 


there was a still a realistic prospect that he or she would be deported within a reasonable 


time. The order extending the applicant’s detention had set 23 February 2010 as the date of 


her removal to Cameroon, but this had been prevented by the interim measure indicated by 


the Court on 22 February 2010. Ruling on the applicant’s release, the domestic courts had 


confirmed that her continuing detention was in accordance with the law and had held that the 


need to comply with the interim measure indicated by the Court did not mean that the 


authorities could not deport the applicant within the statutory time-limit while still taking 


account of the Court’s final decision. Although the Court agreed with this assessment in so far 


as the interim measure did not have an impact on the lawfulness of the detention as such, the 


latter could not be based on the likelihood of the Court’s delivering its ruling within the time-


limit laid down by the Belgian legislation. While acknowledging that the statutory time-limit 


had not been exceeded, the Court observed that the authorities had known the applicant’s 


exact identity, and that she had been living at a fixed address known to the authorities, had 


consistently appeared for her appointments with the Aliens Office and had taken several steps 


to try to regularise her situation. Against this background, the authorities had not considered a 


less drastic measure such as granting the applicant temporary leave to remain, in order to 


safeguard the public interest in her detention and at the same time avoid keeping her in 


detention for a further seven weeks although she was HIV-positive and her health had 


deteriorated in detention. In the circumstances, the Court did not perceive any link between 


the applicant’s detention and the Government’s aim of securing her removal from the country. 


Conclusion: violation (unanimously). 


Article 41: EUR 14,000 in respect of non-pecuniary damage. 
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 TEDH, Mikolenko v. Estónia, n.º 10664/05, de 08-10-2009 
Temas abordados: Arts. 5.º e 35. da CEDH, expulsão, detenção, medidas alternativas, prazo, 
garantias. 


 


Article 5 


Article 5-1-f 


Expulsion 


Lengthy detention (almost four years) of an alien for refusing to comply with an expulsion 


order: violation 


Facts – The applicant is a former Soviet and Russian Army officer who served in the 


territory of Estonia. After the restoration of Estonian independence, he was refused an 


extension of his residence permit in that country. In 2003 the Citizenship and Migration Board 


ordered him to leave the country. As he failed to leave within the stipulated time-limit and his 


immediate expulsion was impossible because he had no travel documents, an administrative 


court authorised his placement in a deportation centre on the basis of the Obligation to Leave 


and Prohibition of Entry Act. His detention was extended once every two months. The 


domestic courts found that the applicant’s detention was lawful and appropriate to secure his 


cooperation and that the length of his detention in the deportation centre depended on him 


alone. In October 2007 an administrative court refused to further extend the applicant’s 


detention. It found that the length of his detention had become disproportionate and, in the 


circumstances, unconstitutional. The applicant was released from the deportation centre the 


next day. 


Law – Article 5 § 1: The applicant’s detention with a view to expulsion, at least initially, 


fell within the scope of Article 5 § 1 (f). It had been extraordinarily long: more than three years 


and eleven months. While the authorities had taken steps to have documents issued to him, it 


must have become clear quite soon that their attempts were bound to fail as the applicant 


refused to cooperate and the Russian authorities were not prepared to issue him documents in 


the absence of his signed application, or to accept a temporary travel document. Indeed, the 


Russian authorities had made their position clear in both respects by as early as June 2004. 


Thereafter, although the Estonian authorities had taken repeated steps to remedy the 


situation, there had also been considerable periods of inactivity. Moreover, the applicant’s 


expulsion had become virtually impossible as for all practical purposes it required his 


cooperation, which he had not been willing to give. His further detention could not therefore 


be said to have been effected with a view to his deportation as this was no longer feasible. It 


was true that at some point the Estonian authorities could legitimately have expected that the 


applicant would be removed on the basis of the EU-Russia readmission agreement, which 







required the Russian authorities to issue travel documents to persons not willing to be 


readmitted voluntarily. However, the agreement had entered into force only in June 2007, 


about three years and seven months after the applicant was placed in detention. In the Court’s 


opinion, the applicant’s detention for such a long time even if the conditions of detention as 


such had been adequate could not be justified by an expected change in the legal 


circumstances. After the applicant’s release he was informed that he still had to comply with 


the order to leave and was required to report to the Citizenship and Migration Board at regular 


intervals. Thus, the authorities had in fact had at their disposal measures other than the 


applicant’s protracted detention in the deportation centre in the absence of any immediate 


prospect of his expulsion. The grounds for the applicant’s detention had not therefore 


remained valid for the whole period of his detention owing to the lack of a realistic prospect of 


his expulsion and the domestic authorities’ failure to conduct the proceedings with due 


diligence. 


Conclusion: violation (six votes to one). 


Article 41: EUR 2,000 in respect of non-pecuniary damage. 
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 TEDH, Ponomaryovi v. Bulgária, n.º 5335/05, de 21-06-2011 
Temas abordados: Arts. 14.º da CEDH e 2.º do Protocolo 1, residente, nacional, imigração 
irregular, educação, não discriminação. 


 
Article 14 
Discrimination 
Requirement on aliens without permanent residence to pay secondary-school fees: 


violation 
Facts – Under the National Education Act 1991 only Bulgarian nationals and certain 


categories of aliens were entitled to primary and secondary education free of charge. The 
applicants were two Russian schoolchildren living with their mother in Bulgaria. At the material 
time, only the mother had a permanent residence permit although the applicants were 
entitled to live there as members of her family. In their application to the European Court the 
applicants complained of discrimination in that they had been required to pay fees (of EUR 800 
and EUR 2,600 respectively) to pursue their secondary education in Bulgaria, unlike Bulgarian 
nationals and aliens with permanent residence permits. 


Law – Article 14 of the Convention in conjunction with Article 2 of Protocol No. 1 
(a) Applicability – Access to educational institutions existing at a given time was an 


inherent part of the right set out in the first sentence of Article 2 of Protocol No. 1. The 
applicants had enrolled in and attended secondary schools set up and run by the Bulgarian 
State, but had later been required, by reason of their nationality and immigration status, to 
pay school fees in order to pursue their secondary education. The complaint therefore fell 
within the scope of Article 2 of Protocol No. 1 and Article 14 of the Convention was applicable. 


(b) Merits – Given that the applicants had been required to pay school fees exclusively 
because of their nationality and immigration status, they had clearly been treated less 
favourably than others in a relevantly similar situation on account of a personal characteristic. 
The Court therefore had to determine whether there had been objective and reasonable 
justification for that difference in treatment. 


A State could have legitimate reasons for curtailing the use of resource-hungry public 
services (such as welfare programmes, public benefits and health care) by short-term and 
illegal immigrants, who, as a rule, did not contribute to their funding. Although similar 
arguments applied to a certain extent in the field of education, they could not be transposed 
there without qualification. While recognising that education was an activity that was complex 
to organise and expensive to run and that the State had to strike a balance between the 
educational needs of those under its jurisdiction and its limited capacity to accommodate 
them, the Court could not overlook the fact that, unlike some other public services, education 
was a right that enjoyed direct Convention protection. It was also a very particular type of 
public service, which not only directly benefited those using it but also served broader societal 
functions and was indispensable to the furtherance of human rights. 


The State’s margin of appreciation in this domain increased with the level of education, in 
inverse proportion to the importance of that education for those concerned and for society at 
large. Thus, at the university level, which thus far had remained optional for many people, 
higher fees for aliens – and indeed fees in general – seemed to be commonplace and could, in 
the present circumstances, be considered fully justified. The opposite applied to primary 
schooling, which provided basic literacy and numeracy – as well as integration into and first 
experiences of society – and was compulsory in most countries. Secondary education, which 
was at issue in the applicants’ case, fell between those two extremes. However, with more and 
more countries moving towards what had been described as a “knowledge based” society, 
secondary education played an ever increasing role in successful personal development and in 
the social and professional integration of the individuals concerned. Indeed, in a modern 
society, having no more than basic knowledge and skills constituted a barrier to successful 
personal and professional development and prevented those concerned from adjusting to 







their environment, with far reaching consequences for their social and economic well being. 
Those considerations militated in favour of the Court’s applying stricter scrutiny to the 
assessment of the proportionality of the measure affecting the applicants. 


The applicants had not been in the position of individuals arriving in the country 
unlawfully and then laying claim to the use of its public services, including free schooling. Even 
without permanent residence permits, the authorities had not had any substantive objection 
to their remaining in Bulgaria or any serious intention of deporting them. Thus, any 
considerations relating to the need to stem or reverse the flow of illegal immigration clearly 
did not apply to the applicants’ case. However, the Bulgarian authorities had not taken any of 
these factors into account. Indeed, the legislation did not provide any possibility of requesting 
an exemption from the payment of school fees. In the specific circumstances of the case, 
therefore, the requirement for the applicants to pay fees for their secondary education on 
account of their nationality and immigration status was not justified. 


Conclusion: violation (unanimously). 
Article 41: EUR 2,000 each in respect of non-pecuniary damage. 
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 TEDH, D. v. Reino Unido, n.º 30240/96, de 02-05-1997 
Temas abordados: Arts. 2.º, 3.º e 8.º da CEDH, doença grave, expulsão. 


 


Article 3 


Expulsion 


Proposed removal of an alien drug courier dying of AIDS to his country of origin (St Kitts) 


where he has no accommodation, family, moral or financial support and no access to adequate 


medical treatment: deportation would constitute a violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of 


Judgments and Decisions). Its formatting and structure may therefore differ from the Case-Law 


Information Note summaries.] 


I.ARTICLE 3 OF THE CONVENTION 


Expulsion of alien drug couriers is a justified response to the scourge of drug trafficking - 


right of Contracting States to expel aliens is however subject to the need to respect the 


absolute nature of the prohibition contained in Article 3 - duty of respondent State to secure 


to the applicant the guarantees contained in Article 3 irrespective of the gravity of the offence 


committed - applicant within the jurisdiction of the respondent State since 21 January 1993 


even if he never entered in the technical sense. 


Application of this principle not confined to contexts in which the individual to be expelled 


faces a real risk of being exposed to forms of treatment proscribed by Article 3 which are 


intentionally inflicted by public authorities in receiving State or by non-State bodies when the 


public authorities in that State are unable to afford him appropriate protection - Court must be 


able to apply Article 3 in other contexts so as to avoid undermining the absolute character of 


the Article's protection. 


Conditions which await applicant in St Kitts do not in themselves breach standards of 


Article 3 - respondent State has assumed responsibility for treating applicant since August 


1994 - applicant now reliant on medical and palliative care provided to him - applicant has 


entered final stages of fatal illness - removal at this stage would hasten his death and expose 


him to a real risk of dying under most distressing circumstances and thus to inhuman 


treatment - no adequate medical treatment, no shelter, no family support in receiving country. 


Aliens who have served their prison sentences and are subject to expulsion cannot in 


principle claim any entitlement to remain in territory of Contracting State in order to continue 


to benefit from medical, social or other forms of assistance provided by that State during their 


stay in prison. 







However, in view of the very exceptional circumstances of case and the compelling 


humanitarian considerations at stake, removal of applicant would violate Article 3. 


Conclusion: expulsion would constitute a violation (unanimously). 


II.ARTICLE 2 OF THE CONVENTION 


Applicant's contention that circumstances of case engaged responsibility of Government 


under Article 2 - having regard to finding under Article 3, not necessary to examine Article 2 


complaint. 


Conclusion: not necessary to examine complaint (unanimously). 


III.ARTICLE 8 OF THE CONVENTION 


Applicant's assertion that removal would amount to a disproportionate interference with 


his right to respect for private life, in particular his physical integrity - having regard to finding 


under Article 3, complaint Article 8 raises no separate issue. 


Conclusion: no separate issue arises (unanimously). 


IV.ARTICLE 13 OF THE CONVENTION 


Confirmation of conclusion reached in certain earlier judgments concerning the 


respondent State that judicial review proceedings constitute an effective remedy - domestic 


court subjected the applicant's plight to a most anxious scrutiny and had the power to grant 


relief sought - substance of complaints examined. 


Conclusion: no violation (unanimously). 


V.ARTICLE 50 OF THE CONVENTION 


A.Damage: no damages claimed. 


B.Costs and expenses: partial reimbursement of amount claimed. 


Conclusion: respondent State to pay a specified sum to applicant (unanimously). 
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 TEDH, Stamose v. Bulgária, n.º 29713/05, de 27-11-2012 
Temas abordados: Art. 2.º do Protocolo 4, estrangeiro, controlos de fronteiras, proibição de 
viajar, princípio da proporcionalidade. 


 


Article 2 of Protocol n.º 4 


Article 2 para. 2 of Protocol No. 4 


Freedom to leave a country 


Ban on travelling abroad following breach of immigration rules of a third-party State: 


violation 


Facts – In 2003 the applicant was deported from the United States of America to his home 


country of Bulgaria after taking up paid employment in breach of the conditions attached to 


his student visa. On his arrival home, the Bulgarian authorities imposed a two-year travel ban 


on the applicant and confiscated his passport after receiving a letter from the US Embassy. An 


application by the applicant for judicial review of the Bulgarian authorities’ decisions was 


dismissed. 


Law – Article 2 of Protocol No. 4: This was the first case in which the Court had examined 


a travel ban designed to prevent breaches of domestic or foreign immigration laws. The 


prohibition on leaving Bulgaria and the attendant seizure of his passport amounted to 


interference with the applicant’s right to leave any country of his choice. The interference was 


“in accordance with the law”. However, it was not necessary to determine whether it pursued 


the legitimate aims of maintenance of ordre public or the protection of the rights of others as, 


in any event, it was not necessary in a democratic society. 


Such a blanket and indiscriminate measure as automatically prohibiting the applicant 


from travelling to any and every foreign country on account of a breach of the immigration 


laws of one particular country could not be considered proportionate. The normal 


consequences of a serious breach of a country’s immigration laws would be for the person 


concerned to be removed from that country and prohibited (by the laws of that country) from 


re-entering for a certain period. The applicant had been deported from the United States. It 


therefore appeared draconian for the Bulgarian State – which could not be regarded as directly 


affected by the applicant’s infringement of the US immigration rules – to have in addition 


prevented him from travelling to any other foreign country for a period of two years. 


Moreover, the authorities had not given any reasons for their order and had apparently not 


considered it necessary to examine the applicant’s individual circumstances, such as the 


gravity of his breach of the US immigration rules, the risk he might breach other States’ rules, 


his family, financial and personal situation, and his antecedents. The domestic courts had ruled 







that they had no power to review the exercise of the authorities’ discretion in this matter. 


Although the Court might be prepared to accept that a prohibition to leave one’s own country 


imposed in relation to breaches of the immigration laws of another State may in certain 


compelling situations be regarded as justified, it did not consider that the automatic 


imposition of such a measure without any regard to the individual circumstances of the person 


concerned could be characterised as necessary in a democratic society. 


Conclusion: violation (unanimously). 


Article 13: The domestic courts had been concerned solely with the ban’s formal validity 


and had specifically held that they could not scrutinise the authorities’ discretionary 


assessment of the need for the ban, which was in fact the main point raised by the applicant 


and a key part of the balancing exercise required under Article 2 § 3 of Protocol No. 4. By 


reason of its limited scope of review, such a procedure did not afford a possibility to deal with 


the substance of an arguable Convention complaint and so could not satisfy the requirements 


of Article 13. 


Conclusion: violation (unanimously). 


Article 41: No claim made. 
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 TEDH, Nada v. Suíça, n.º 10593/08, de 12-11-2012 
Temas abordados: Arts. 8.º e 13.º da CEDH, estrangeiro, controlos de fronteiras, proibição de 
viajar, direitos de defesa. 


 


Article 8 


Article 8-1 


Respect for family life 


Respect for private life 


Prohibition, under legislation implementing UN Security Council Resolutions, on travel through 
country surrounding enclave: violation 


Article 1 


Jurisdiction of states 


Jurisdiction in relation to resident of enclaved area who was effectively prevented from 
travelling as a result of respondent State’s implementation of UN Security Council Resolution 


Article 5 


Article 5-1 


Deprivation of liberty 


Prohibition on travel through country surrounding enclave: inadmissible 


Facts – The Swiss Federal Taliban Ordinance was enacted pursuant to several UN Security 
Council Resolutions. It had the effect of preventing the applicant, an Egyptian national, from 
entering or transiting through Switzerland due to the fact that his name had been added to the 
list annexed to the UN Security Council’s Sanctions Committee of persons suspected of being 
associated with the Taliban and al-Qaeda (“the list”). The applicant had been living in 
Campione d’Italia, an Italian enclave of about 1.6 square kilometres surrounded by the Swiss 
Canton of Ticino and separated from the rest of Italy by a lake. The applicant claimed that the 
restriction made it difficult for him to leave the enclave and therefore to see his friends and 
family, and that it caused him suffering due to his inability to receive appropriate medical 
treatment for his health problems. The applicant further found it difficult to remove his name 
from the Ordinance, even after the Swiss investigators had found the accusations against him 
to be unsubstantiated. 


Law 


(a) Preliminary objections – The respondent Government argued that the application was 
inadmissible on several counts, namely that it was incompatible ratione personae and ratione 
materiae with the Convention, that the applicant did not have “victim” status, and that the 
applicant had failed to exhaust domestic remedies. The Court joined consideration of the issue 
of compatibility ratione materiae to the merits. As regards the remaining preliminary 
objections it held as follows: 


(i) Compatibility ratione personae: The Court could not endorse the argument that the 
measures taken by the member states of the United Nations to implement the relevant 







Security Council resolutions were attributable to that organisation, rather than to the 
respondent State. Unlike the position in Behrami and Behrami v. France,* in which the 
impugned acts and omissions were attributable to UN bodies, the relevant resolutions in the 
instant case required States to act in their own names and to implement them at national 
level. The measures imposed by the Security Council resolutions had been implemented at 
national level by an Ordinance of the Federal Council and the applicant’s requests for 
exemption from the ban on entry into Swiss territory were rejected by the Swiss authorities. 
The acts and omissions in question were thus attributable to Switzerland and capable of 
engaging its responsibility. 


Conclusion: preliminary objection dismissed (unanimously). 


(ii) Victim status: The lifting of the sanctions, more than six years after they were imposed, 
could not be regarded as an acknowledgement by the Government of a violation of the 
Convention and had not been followed by any redress within the meaning of the Court’s case-
law. Accordingly, the applicant could still claim to have been a victim of the alleged violations. 


Conclusion: preliminary objection dismissed (unanimously). 


(iii) Exhaustion of domestic remedies: The Court noted that the applicant had not challenged 
the refusals to grant his requests for exemption from the sanctions regime, and that on two 
occasions he had been granted exemptions he had not used. However, even supposing that 
those exemptions had alleviated certain effects of the regime by allowing him to temporarily 
leave the enclave for certain reasons, the Court was of the view that the issue of exemptions 
was part of a broader situation whose origin lay in the addition by the Swiss authorities of the 
applicant’s name to the list annexed to the Taliban Ordinance, which was based on the UN list. 
Noting that the applicant had, without success, submitted many requests to the national 
authorities for the deletion of his name from the list and that the Federal Court had dismissed 
his appeal without examining the merits of his complaint under the Convention, the Court took 
the view that the applicant had exhausted domestic remedies relating to the sanctions regime 
as a whole in respect of his complaints under Articles 5 and 8 of the Convention. It joined to 
the merits the objection that he had failed to exhaust domestic remedies in respect of his 
complaint under Article 13. 


Conclusion: preliminary objection dismissed (unanimously). 


(b) Merits – Article 8: The impugned measures had left the applicant in a confined area for at 
least six years and had prevented him, or at least made it more difficult for him, to consult his 
doctors in Italy or Switzerland or to visit his friends and family. There had thus been 
interference with the applicant’s rights to private life and family life. The measures had a 
sufficient legal basis and pursued the legitimate aims of preventing crime and contributing to 
national security and public safety. 


The Court then considered whether the interference was justified. It reiterated that a 
Contracting Party is responsible under Article 1 of the Convention for all acts and omissions of 
its organs regardless of whether the act or omission in question was a consequence of 
domestic law or of the necessity to comply with international legal obligations. When 
considering the relationship between the Convention and Security Council resolutions, the 
Court had found in Al-Jedda v. the United Kingdom** that there must be a presumption that 
the Security Council does not intend to impose any obligation on Member States to breach 
fundamental principles of human rights and that it was to be expected that clear and explicit 
language would be used were the Security Council to intend States to take particular measures 
which would conflict with their obligations under international human-rights law. In the 







present case, however, that presumption had been rebutted as Resolution 1390 (2002) 
expressly required the States to prevent individuals on the list from entering or transiting 
through their territory. 


Nevertheless, the UN Charter did not impose on States a particular model for the 
implementation of resolutions adopted by the Security Council under Chapter VII, but instead 
left them a free choice among the various possible models for transposition of those 
resolutions into their domestic legal order. Accordingly, Switzerland had enjoyed a limited but 
real latitude in implementing the relevant binding resolutions. The Court went on to consider 
whether the measures taken by the Swiss authorities were proportionate in light of this 
latitude. It found it surprising that the Swiss authorities had apparently not informed the 
Sanctions Committee until September 2009 of the Federal Prosecutor’s findings in May 2005 
that the accusations against the applicant were clearly unfounded: a more prompt 
communication of the investigative authorities’ conclusions might have led to the applicant’s 
name being deleted from the UN list considerably earlier. As regards the scope of the 
prohibition, it had prevented the applicant not only from entering Switzerland but also from 
leaving Campione d’Italia at all, in view of its situation as an enclave, even to travel to any 
other part of Italy, the country of which he was a national. There was also a medical aspect to 
the case that was not to be underestimated: the applicant, who was born in 1931 and had 
health problems, was denied a number of requests he had submitted for exemption from the 
entry and transit ban for medical reasons or in connection with judicial proceedings. Nor had 
the Swiss authorities offered him any assistance in seeking a broad exemption from the ban in 
view of his particular situation. While it was true that Switzerland was not responsible for the 
applicant’s name being on the list and, not being his State of citizenship or residence, was not 
competent to approach the Sanctions Committee for delisting purposes, the Swiss authorities 
appeared never to have sought to encourage Italy to undertake such action or offer it 
assistance for that purpose. The Court considered in this connection that they had not 
sufficiently taken into account the realities of the case, especially the unique situation of the 
applicant geographically, and the considerable duration of the measures. The respondent State 
could not validly confine itself to relying on the binding nature of Security Council resolutions, 
but should have persuaded the Court that it had taken – or attempted to take – all possible 
measures to adapt the sanctions regime to the applicant’s individual situation. That finding 
dispensed the Court from determining the question of the hierarchy between the obligations 
arising under the Convention on the one hand and under the UN Charter on the other. The 
respondent Government had failed to show that they had attempted, as far as possible, to 
harmonise the obligations that they regarded as divergent. Their preliminary objection that 
the application was incompatible ratione materiae with the Convention was therefore 
dismissed. Having regard to all the circumstances, the restrictions imposed on the applicant’s 
freedom of movement for a considerable period of time had not struck a fair balance between 
his right to the protection of his private and family life and the legitimate aims pursued. 


Conclusion: violation (unanimously). 


Article 13: The Court observed that the applicant was able to apply to the national authorities 
to have his name deleted from the list and that this could have provided redress for his 
complaints under the Convention. However, those authorities did not examine his complaints 
on the merits. In particular, the Federal Court took the view that whilst it could verify whether 
Switzerland was bound by the Security Council resolutions, it could not lift the sanctions 
imposed on the applicant on the ground that they did not respect human rights. The Federal 
Court, moreover, expressly acknowledged that the delisting procedure at United Nations level 
could not be regarded as an effective remedy within the meaning of Article 13 of the 
Convention. 







Conclusion: violation (unanimously). 


Article 5 § 1: Although the restrictions on the applicant’s freedom of movement were 
maintained for a considerable length of time, the area in which he was not allowed to travel 
was the territory of a third country which, under international law, had the right to prevent the 
entry of an alien. The restrictions in question did not prevent the applicant from freely living 
and moving within the territory of his permanent residence. Although that territory was small 
the applicant was not, strictly speaking, in a situation of detention, nor was he actually under 
house arrest. The sanctions regime permitted the applicant to seek exemptions from the entry 
or transit ban and such exemptions were indeed granted to him on two occasions (although he 
did not make use of them). Accordingly, the applicant had not been “deprived of his liberty” 
within the meaning of Article 5 § 1. 


Conclusion: inadmissible (manifestly ill-founded). 


Article 41: No claim made in respect of damage. 
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 TEDH, Dalea v. França (dec), n.º 964/07, de 02-02-2010 
Temas abordados: Arts. 6.º e 8.º da CEDH, estrangeiro, base de dados do SIS, proibição de 
viajar, atividade profissional, vida privada e familiar, princípio da proporcionalidade, 
arbitrariedade. 
 


Civil proceedings 


Article 6-1 


Civil rights and obligations 


Inability to access or secure rectification of personal data in Schengen database:  


Article 6 § 1 inapplicable; inadmissible 


Facts –The applicant, a Romanian national, was denied a visa in 1997 for a visit to 


Germany, and the following year for a visit to France, on the ground that he had been reported 


by the French authorities to the Schengen Information System for the purposes of being 


refused entry. The applicant applied to the French National Data-Protection Commission (“the 


CNIL”) seeking access to his personal data in the French Schengen database and the 


rectification or deletion of that data. The CNIL carried out the requested checks and then 


indicated that the procedure before it was now exhausted. The applicant brought an action for 


judicial review before the Conseil d’Etat, which found that he had received information 


concerning his data entry in the French Schengen database and that his action had therefore 


become devoid of object. The Conseil d’Etat further found that, on the basis of the 


investigation carried out, it was impossible to ascertain the reasons for the applicant’s 


inclusion in the database and that it could not therefore be assessed whether the CNIL’s denial 


of his request for rectification or deletion had been lawful. The CNIL indicated that the 


applicant had been reported to the Schengen Information System at the request of the French 


Security Intelligence Agency (“the DST”), which alone could provide the relevant information 


to enable the Conseil d’Etat to ascertain whether or not the applicant’s request for 


rectification of his data had been well-founded. In 2006 the Conseil d’Etat observed that, 


having regard to all the material in the case file, the grounds given by the CNIL for its decision 


not to rectify or delete the data concerning the applicant provided valid justification for that 


decision. Accordingly, the applicant’s action for the annulment of the CNIL’s decision had been 


ill-founded. 


Law – Article 6 § 1: Decisions regarding the entry, residence and expulsion of aliens did 


not concern civil rights or obligations or a criminal charge, within the meaning of Article 6 § 1. 


Accordingly, the measure preventing the applicant from entering France – regardless of its 


reasons, consequences or duration – did not fall within the scope of that provision. The 


procedure at issue, whereby individuals were allowed under French law to access their 







personal data in the Schengen Information System and, if necessary, to have that data rectified 


or deleted, was closely connected to the regulation of the entry and residence of aliens, and 


related in particular to the issuance of visas. It was when the French or German authorities had 


refused to issue him with a visa that the applicant had been informed of his inclusion in the 


Schengen Information System. Moreover, it was apparent from the case file that, by lodging 


his applications with the CNIL and the Conseil d’Etat, the applicant’s aim had ultimately been 


to enter the Schengen area and travel within it. Accordingly, since the proceedings in question 


were connected with a subject-matter falling outside the scope of Article 6, they did not have 


the purpose of determining civil rights or obligations or a criminal charge within the meaning 


of that provision. 


Conclusion: inadmissible (incompatible ratione materiae). 


Article 8: The Convention did not as such guarantee the right of an alien to enter or to 


reside in a particular country. In so far as the applicant’s professional relations, especially with 


French and German companies and with figures from political and economic circles in France, 


could be regarded as constituting “private life” within the meaning of Article 8, the 


interference with this right caused by the reporting of the applicant by the French authorities 


to the Schengen Information System had been in accordance with the law and had pursued the 


legitimate aim of protecting national security. The applicant had not shown how he had 


actually suffered as a result of his inability to travel in the Schengen area. He had merely 


referred, without giving particulars, to a considerable loss on account of the effect on his 


company’s performance, and had pointed out that he had not been able to go to France for 


surgery that he had ultimately obtained in Switzerland, but this had not apparently had any 


particular consequences for his state of health. The French authorities’ interference with the 


applicant’s right to respect for his private life had therefore been proportionate to the aim 


pursued and necessary in a democratic society. In so far as the applicant had complained of 


interference with his private life solely on account of his inclusion in the Schengen Information 


System for a long period, the Court reiterated that everyone affected by a measure based on 


national security grounds had to be guaranteed protection against arbitrariness. Admittedly, 


his inclusion in the database had barred him access to all countries that applied the Schengen 


Agreement. However, in the area of entry regulation, States had a broad margin of 


appreciation in taking measures to secure the protection against arbitrariness that an 


individual in such a situation was entitled to expect. The applicant had been able to apply for 


review of the measure at issue, first by the CNIL, then by the Conseil d’Etat. Whilst the 


applicant had never been given the opportunity to challenge the precise grounds for his 


inclusion in the Schengen database, he had been granted access to all the other data 







concerning him and had been informed that considerations relating to State security, defence 


and public safety had given rise to the report on the initiative of the DST. The applicant’s 


inability to gain personal access to all the information he had requested could not in itself 


prove that the interference was not justified by national security interests. The French 


authorities’ interference with the applicant’s right to respect for his private life had therefore 


been proportionate to the aim pursued and necessary in a democratic society. 


Conclusion: inadmissible (manifestly ill-founded). 
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 TEDH, El Morsli v. França (dec.), n.º 15585/06, de 04-03-2008 
Temas abordados: Art. 9.º, estrangeiro, controlos de fronteiras, liberdade de religião, medidas 
de segurança. 


 


Article 9 


Article 9-1 


Manifest religion or belief 


Refusal of an entry visa for France because of the unwillingness of the applicant, a 


Moroccan national, to remove her veil at the security checkpoint at the consular offices: 


inadmissible 


The applicant, a woman of the Muslim faith who wears a veil or headscarf, is married to a 


French national who lives in France. She went to the Consulate General of France in Marrakesh 


to apply for an entry visa so that she could join her husband in France, but when she refused to 


remove her headscarf for an identity check she was not allowed into the consulate. She then 


submitted a visa application by registered letter. Her application was refused. On the 


applicant’s behalf, her husband lodged an appeal against that refusal with the visa Appeals 


Board. The appeal was rejected for non-compliance by the applicant with the regulations in 


force. The applicant’s husband lodged a new appeal, on points of law, with the Conseil d’Etat 


on his wife’s behalf, relying, in particular, on his wife’s right to respect for her family life and 


her freedom of religion. The Conseil d’Etat dismissed the appeal. 


Inadmissible under Article 9: The measure complained of – requiring the applicant to 


remove her headscarf for an identity check – amounted to a restriction. The applicant did not 


suggest that the measure was not prescribed by law. It pursued at least one of the legitimate 


aims provided for in Article 9 § 2, namely public safety and the protection of public order. As to 


whether the interference was necessary in a democratic society, the Court saw no reason to 


depart from its reasoning in the Phull v. France case, concerning security checks at the 


entrance to a consulate, including the identification of persons wishing to enter, which it 


considered necessary for public safety. Furthermore, the security check required the headscarf 


to be removed only for a very brief moment. As to the applicant’s offer to remove her 


headscarf only in the presence of a woman, even assuming that the question had been put to 


the consular authorities, the fact that they had not instructed a female staff member to verify 


the applicant’s identity had not overstepped the margin of appreciation left to the State in the 


matter. There had thus been no disproportionate interference with the exercise of the 


applicant’s right to freedom of religion: manifestly ill-founded. 
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 TEDH, Suso Musa v. Malta, n.º 42337/12, de 23-07-2013 
Temas abordados: Art. 5.º da CEDH, detenção, entrada e permanência ilegal no território, 
legislação nacional, arbitrariedade. 


 


Article 5 


Article 5-1-f 


Prevent unauthorised entry into country 


Detention of asylym-seeker for period which, particularly in view of his conditions of 


detention, was unreasonable: violation 


Facts – The applicant entered Malta in an irregular manner by boat in April 2011, was 


arrested by the police and placed in detention. He submitted an application for asylum and 


challenged his detention. In July 2012 the Immigration Appeals Board held that in the 


applicant’s case, had the asylum request still been pending, he could not have been kept in 


detention unless return proceedings were under way or he presented a risk of absconding. 


However, the situation had changed, given that on 2 April 2012 the applicant’s asylum request 


had been rejected by a final decision. 


Before the European Court the applicant complained that his detention did not fall within 


any of the situations provided for by Article 5 and, more particularly, that its purpose had not 


been to prevent his unauthorised entry into Malta, given that he had been awaiting a decision 


on his asylum application and the consequent authorisation to enter or remain in Malta. 


Law – Article 5 § 1 (f): In Saadi v. the United Kingdom* the Grand Chamber had interpreted 


for the first time the meaning of the first limb of Article 5 § 1 (f), namely, “to prevent his 


effecting an unauthorised entry into the country”. It had considered that until a State had 


“authorised” entry to the country concerned, any entry was “unauthorised” and the detention 


of a person who wished to effect entry and who needed but did not yet have authorisation to 


do so, could be, without any distortion of language, to “prevent his effecting an unauthorised 


entry”. It had not accepted that, as soon as an asylum seeker had surrendered himself to the 


immigration authorities, he was seeking to effect an “authorised” entry, with the result that 


detention could not be justified under the first limb of Article 5 § 1 (f). It had considered that 


to interpret the first limb of Article 5 § 1 (f) as permitting detention only of a person who had 


been shown to be trying to evade entry restrictions would have been to place too narrow a 


construction on the terms of the provision and on the power of the State to exercise its 


undeniable right of control. However, the Court’s case-law did not appear to offer specific 


guidelines as to when detention in an immigration context ceased to be covered by the first 


limb of Article 5 § 1 and fell under its second limb. The applicant’s argument to the effect that 


Saadi should not be interpreted as meaning that all member States may lawfully detain 







immigrants pending their asylum application, irrespective of national law, was not devoid of 


merit. Indeed, where a State which had gone beyond its obligations in creating further rights 


or a more favourable position enacted legislation explicitly authorising the entry or stay of 


immigrants pending an asylum application, any ensuing detention for the purpose of 


preventing an unauthorised entry might raise an issue as to the lawfulness of detention under 


Article 5 § 1 (f). Indeed, in such circumstances it would be hard to consider the measure as 


being closely connected to the purpose of the detention and to regard the situation as being in 


accordance with domestic law. In fact, it would be arbitrary and thus run counter to the 


purpose of Article 5 § 1 (f) to interpret clear and precise domestic-law provisions in a manner 


contrary to their meaning. In Saadi the national law (albeit allowing temporary admission) had 


not provided for the applicant to be granted formal authorisation to stay or to enter the 


territory, and therefore no such issue had arisen. Therefore the question as to when the first 


limb of Article 5 ceased to apply, because the individual had been granted formal authorisation 


to enter or stay, was largely dependent on national law. 


As to the facts of the present case, the Court observed that it was faced with conflicting 


interpretations of Legal Notice 243 of 2008, and particularly of Regulation 12(1) thereof, which 


provided that an applicant should be “allowed to enter or remain in Malta pending a final 


decision of his application”. The Government had submitted that this provision did not oblige 


them to provide the applicant with any authorisation to stay. However, in the determination of 


the applicant’s case, the Immigration Appeals Board had upheld the argument that the 


provision authorised entry and that therefore in principle the circumstances of the applicant’s 


case had been such that he could not have been detained. It was not for the Court to interpret 


the intention of the legislature one way or another. However, it might well be that what had 


been intended was for the provision to reflect international standards to the effect that an 


asylum seeker might not be expelled pending an asylum application, without necessarily 


requiring that an individual be granted formal authorisation to stay or to enter the territory. 


The fact that the provision, while establishing the conditions to be met by the asylum seeker, 


did not provide for any formal authorisation procedure or for the issuance of any relevant 


documentation lent support to this interpretation. In this situation the Court considered that 


the first issue that arose concerned the quality of the domestic law. While it was clear that 


Article 5 in conjunction with Article 14 of the Act had authorised the detention of prohibited 


immigrants, it was undeniable that Legal Notice 243, which “applied notwithstanding the 


provisions of any other law to the contrary”, had created some confusion as to the extent of 


the legal basis, in particular, whether detention under the Immigration Act was lawful (in 


terms of the domestic law) only up to the moment an individual applied for asylum or 







continued to be lawful pending the determination of the asylum claim. However, while 


considering that clarification of the legal framework was called for in the domestic system, the 


Court was ready to accept that the detention had had a sufficiently clear legal basis, namely 


Article 5 in conjunction with Article 14 of the Act, and that, given that it had not been 


established that the applicant had actually been granted formal authorisation to stay – the 


Court in fact noted that the applicant had not been issued with the relevant written 


documentation – his detention had fallen under the first limb of Article 5 § 1 (f). 


As whether the applicant’s detention had been arbitrary, the Court noted a series of odd 


practices on the part of the domestic authorities, such as the by-passing of the voluntary 


departure procedure and the across-the-board decisions to detain, which the Government 


considered did not require individual assessment. In the light of these practices the Court had 


reservations as to the Government’s good faith in applying an across-the-board detention 


policy with a maximum duration of eighteen months. Furthermore, the appropriateness of the 


place and the conditions of the detention raised concerns. Periods of three months’ detention 


pending a determination of an asylum application had already been considered to be 


unreasonably lengthy, when coupled with inappropriate conditions. Hence, the Court could 


not consider a period of six months to be reasonable, particularly in the light of the conditions 


of detention described by various independent entities. It followed that the applicant’s 


detention up to the date of determination of his asylum application had not been compatible 


with Article 5 § 1 (f) of the Convention, which had therefore been violated. 


Conclusion: violation (unanimously). 


The Court also found a violation of 5 § 1 (f) in respect of the applicant’s detention following 


the determination of his asylum claim and of Article 5 § 4 on account of the lack of effective 


and speedy remedy under domestic law by which to challenge the lawfulness of detention. 


Article 41: EUR 24,000 in respect of non-pecuniary damage. 
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 TEDH, Auad v. Bulgária, n.º 46390/10, de 11-10-2011 
Temas abordados: Arts. 3.º, 5.º, 8.º, 13.º, 34.º e 46.º da CEDH, detenção, prazo, expulsão, vida 
privada e familiar. 


 


 


Article 3 


Expulsion 


Order for applicant’s expulsion on national-security grounds without adequate 


assessment of risk of proscribed treatment in receiving country: deportation would constitute 


a violation 


Article 46 


Article 46-2 


Execution of judgment 


Measures of a general character 


Respondent State required to take measures to ensure adequate safeguards in cases 


concerning the deportation of aliens at risk of ill-treatment in the country of destination 


Facts – The applicant, a stateless person of Palestinian origin, claimed asylum shortly after 


arriving in Bulgaria in May 2009. In a decision of October 2009, the State Refugees Agency 


refused him refugee status, but granted him humanitarian protection on the grounds that 


there was “a real danger and risk of encroachments upon [the applicant’s] life and person”. 


However, the following month the head of the State Agency for National Security made an 


order for the applicant’s expulsion on the grounds that he was a suspected terrorist and that 


his presence in Bulgaria represented a serious threat to national security. The applicant sought 


judicial review of the expulsion order but the Supreme Administrative Court refused after 


finding that the order was valid under the domestic law and that the applicant’s fears for his 


safety if returned to Lebanon were “irrelevant” once a reasonable assumption that he 


presented a threat to national security in Bulgaria had been established. The applicant was 


held in detention pending his expulsion for the maximum period of eighteen months 


permitted by the domestic law before being released subject to reporting restrictions. 


Law – Article 3: A planned expulsion would be in breach of the Convention if substantial 


grounds were shown for believing that there was a real risk that the person concerned would 


be subjected in the receiving country to treatment prohibited by Article 3, even where he or 


she was regarded as presenting a threat to national security. Thus, any national-security 


considerations in the applicant’s case were irrelevant to the only salient issue: whether his 


expulsion would give rise to a real risk of proscribed treatment. The Supreme Administrative 


Court had not attempted to assess the question of risk, which it deemed “irrelevant”, and had 







instead confined itself to the question of the lawfulness of the expulsion order. Such an 


approach could not be considered compatible with the need for independent and rigorous 


scrutiny of the substance of the applicant’s fears, which were plainly arguable in the light of 


the opinion that had been delivered by the State Refugees Agency. On the basis of that opinion 


coupled with information on the situation of Palestinian refugees in Lebanon and the 


applicant’s personal account, the Court found that there was at least prima facie evidence 


capable of showing substantial grounds for believing the applicant would be exposed to a real 


risk if expelled there. The burden had therefore been on the State to dispel any doubts, but 


the Government had not presented any evidence on that issue on the grounds that the 


question of risk would in any event be examined at the time of expulsion. In the Court’s view, 


however, this could not be regarded as a binding assurance that the applicant would not be 


expelled to Lebanon. Indeed, it was unclear whether the Government in fact could bind the 


authorities responsible for executing the order. 


More generally, the Court was not persuaded that effective guarantees existed in Bulgaria 


against the arbitrary deportation of people at risk of ill-treatment. Since the Aliens Act 1998 


and regulations for its application were silent on the question of risk assessment and there 


were no reported cases on the subject, it was unclear which standards and what information 


the authorities would use in any determination of the risk faced by the applicant if removed to 


Lebanon. Nor was there any indication as to whether, in the event of their choosing to send 


the applicant to a third country, the authorities would properly examine the risk of his onward 


transmission to Lebanon. Accordingly, in view of the absence of a legal framework providing 


adequate safeguards there were substantial grounds for believing that the applicant risked a 


violation of his Article 3 rights. 


Conclusion: deportation would constitute a violation (unanimously). 


Article 13: The notion of an effective remedy in cases where the applicant had an arguable 


claim that he would be subjected to proscribed treatment if deported had two components: 


close, independent and rigorous scrutiny of the claim that substantial grounds for fearing a 


real risk of proscribed treatment existed, without regard to what the person may have done to 


warrant expulsion or to any perceived threat to national security; and access to a remedy with 


automatic suspensive effect. As to the scrutiny requirement, the Supreme Administrative 


Court had expressly refused to deal with the question of risk on the grounds that it was 


irrelevant and the Court had already found under Article 3 that there were no adequate 


guarantees that the risk would be subjected to rigorous scrutiny prior to enforcement of the 


expulsion order. More importantly, the Government had not pointed to any procedure 


whereby the applicant would be able to challenge the authorities’ assessment of his claims. As 







to the second component, the domestic courts did not appear to have any power to suspend 


the enforcement of expulsion orders issued on national-security grounds, even if an 


irreversible risk of death or ill treatment in the receiving State was claimed 


Conclusion: violation (unanimously). 


Article 5 § 1: Although the maximum period (eighteen months) allowed by the domestic 


law had not been exceeded, the grounds on which the applicant was detained, namely his 


pending deportation, had not remained valid for the whole period of his detention owing to 


the authorities’ failure to conduct the proceedings with due diligence. All the authorities had 


done during this period was to write three times to the Lebanese Embassy with requests for a 


travel document. There was no indication that they had pursued the matter vigorously or 


attempted to negotiate an expedited delivery, or of any efforts to secure the applicant’s 


admission to a third country. It was problematic too that domestic law did not require 


expulsion orders to specify the destination country as, where deprivation of liberty was 


concerned, legal certainty was required in respect of each and every element relevant to the 


justification of the detention and a lack of clarity over the destination country could hamper 


effective scrutiny of the authorities’ actions. Lastly, the delays could not be explained by the 


need to wait for the Supreme Administrative Court’s decision as not only did that court refuse 


to consider whether the applicant would be at risk if returned to Lebanon, the deportation 


order was in any event immediately enforceable. 


Conclusion: violation (unanimously). 


Article 46: In view of the grave and irreversible nature of the consequences of the 


removal of aliens to countries where they might face ill-treatment, and the apparent lack of 


sufficient safeguards in Bulgarian law in that respect, the Government was required to take 


measures, including amendments to the Aliens Act 1998 or other Bulgarian legislation and 


changes of administrative and judicial practice, to ensure that: (a) a mechanism existed 


requiring the competent authorities to consider rigorously, whenever there was an arguable 


claim, the risks an alien was likely to face as a result of expulsion on national-security grounds, 


by reason of the general situation in the destination country and his or her particular 


circumstances; (b) the destination country was always indicated in a legally binding act and a 


change of destination was amenable to legal challenge; (c) the mechanism allowed for 


consideration of the question whether, if sent to a third country, the alien might face a risk of 


being sent onwards to his or her country of origin without due consideration of the risk of ill 


treatment; (d) legal challenges had automatic suspensive effect pending the outcome of the 


examination of any arguable claim of a substantial risk of death or ill-treatment in the 







destination country; and (e) claims of a serious risk of death or ill-treatment in the destination 


country were examined rigorously by the courts. 


Article 41: EUR 3,500 in respect of non-pecuniary damage. 
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 TEDH, Nolan e K. v. Rússia, n.º 2512/04, de 12-02-2009 
Temas abordados: Arts. 5.º, 8.º, 9.º e 38.º da CEDH, 1º do Protocolo 7, detenção, garantias, 
zona de trânsito no aeroporto, liberdade religiosa, vida privada e familiar. 


 


Article 9 


Article 9-1 


Freedom of religion 


Exclusion of foreign Unification Church activist from country on national security grounds: 


violation 


Article 8 


Article 8-1 


Respect for family life 


Refusal without valid reason or advance notice to allow single parent to return to country 


of residence with consequence that he was unable to rejoin his infant child: violation 


Article 38 


Article 38-1-a 


Obligation to furnish all necessary facilities 


Refusal to communicate classified report to Court regarding reasons for denying entry to a 


resident foreign national: failure to comply with Article 38 


Article 1 of Protocol No. 7 


Lack of procedural guarantees to contest decision to refuse entry to lawfully resident 


foreign national: violation 


Facts: The first applicant, an American citizen, had sole custody of his eleven-month-old son 


(the second applicant). He was a member of the Unification Church founded by Sun Myung 


Moon and had been living in Russia on a renewable one yearly visa since 1994 after the said 


Church invited him to assist with its activities there. In January 2000 the Concept of National 


Security of the Russian Federation was amended to include “opposing the negative influence 


of foreign religious organisations and missionaries”. In May 2002, the first applicant went on a 


trip to Cyprus leaving his son behind in the care of a nanny. On his return to Russia, he was 


taken aside by passport control officers at Moscow Airport and locked overnight in a small 


room. After being told that his visa had been cancelled and he would not be allowed to re-


enter the country, he left on a flight to Estonia. A month later he was again denied entry to 


Russia without explanation after trying to re-enter on a new multiple-entry visa he had 


obtained following various complaints to the Russian authorities. A challenge to the decision to 


refuse him entry was dismissed by a regional court on national-security grounds on the basis of 


a classified report issued in February 2002 by the Russian Federal Security Service (FSB). The 







regional court further found that the Russian authorities had not prevented the first applicant 


from being reunited with his son in a country other than Russia and that his overnight stay at 


the airport did not amount to deprivation of liberty. An appeal by the first applicant to the 


Supreme Court was dismissed. He was not reunited with his son until April 2003, when the 


boy’s nanny brought him to Ukraine. 


Law: Article 9 – (a) Interference: Immigration controls had to be exercised consistently with 


Convention obligations. Accordingly, in so far as a measure relating to residence in a State was 


imposed in connection with the exercise of the right to freedom of religion, it could disclose an 


interference with that right. The Russian Government had consistently maintained that the 


threat to national security had been posed by the first applicant’s “activities” rather than his 


“religious beliefs”, but had never specified the nature of those activities and had refused to 


produce the FSB report, which might have helped substantiate that claim. Further, the 


unqualified description in the Concept of National Security of the activities of foreign religious 


missionaries as harmful to national security indicated that the first applicant’s religious beliefs 


and status as a foreign missionary of a foreign religious organisation may have been at the 


heart of the authorities’ decision to prevent his return. In sum, since he had not been shown to 


have engaged in any non-religious activities and since there was a general policy that foreign 


missionaries posed a threat to national security, the first applicant’s exclusion from Russia had 


been designed to repress the exercise of his right to freedom of religion and so constituted 


interference with his rights guaranteed under Article 9. 


(b) Justification for the interference: There had been no evidence in the domestic 


proceedings to show that it was necessary to ban the applicant from entering Russia. Counsel 


for the FSB had not made any specific submissions on the factual circumstances underlying the 


findings in its report and the domestic courts had not reviewed whether the conclusion that 


the applicant constituted a danger to national security had a reasonable basis in fact. In any 


event, Article 9 of the Convention did not allow restrictions on the ground of national security. 


That was not an accidental omission, but reflected the primordial importance of religious 


pluralism. The interests of national security could not, therefore, serve as a justification for the 


measures taken by the Russian authorities against the first applicant. Nor was there any 


indication that his religious activities had affected the rights and freedoms of others. The 


Government had, therefore, not put forward any plausible legal and factual justification for his 


exclusion from Russia. 


Conclusion: violation (unanimously). 


Article 5 § 1 – The absence of any administrative or criminal detention procedure in the first 


applicant’s case was not relevant to the Court’s assessment of whether or not there had been 







a de facto deprivation or restriction of his liberty. The conditions of his overnight stay in the 


transit hall (in a locked room under constant supervision) were equivalent in practice to a 


deprivation of liberty, for which the Russian authorities were responsible. Indeed, the Border 


Crossing Guidelines actually provided for persons in the first applicant’s situation to be 


escorted to “isolated premises” and placed “under guard” until such time as they left Russian 


territory. As to whether the deprivation of liberty was in accordance with a procedure 


prescribed by law, the Government had not referred to any domestic legal provisions; the 


Border Crossing Guidelines, on whose basis it might have been effected, had never been 


published or made accessible to the public and so were not sufficiently accessible and 


foreseeable to satisfy the “quality of law” requirement. 


Conclusion: violation (unanimously). 


Article 5 § 5 – The first applicant had been denied an enforceable right to compensation by 


the national courts’ finding that he had not been deprived of his liberty. 


Conclusion: violation (unanimously). 


Article 8 – The first applicant’s ten-month physical separation from his infant son was the 


direct consequence of a combination of the decision to exclude him from Russia and of the 


failure to notify him of that decision and to take measures to enable his son to leave Russia. 


The first applicant was the only parent and legal guardian of the boy, who was at a vulnerable 


and formative age. The only justification the Government had put forward for severing their 


contact was national security, a ground which the Court had found unsubstantiated and which 


could not therefore outweigh the applicants’ legitimate interest in staying together. The 


authorities had compounded matters by not giving the first applicant advance notice of the 


decision to exclude him or facilitating his son’s exit from Russia and their reunion elsewhere. 


Their manifest failure to assess the impact of their decisions and actions on the boy’s welfare 


fell outside any acceptable margin of appreciation. 


Conclusion: violation (unanimously). 


Article 1 of Protocol No. 7 – (a) Applicability: In determining whether this provision was 


applicable the Court had to consider whether the first applicant had been “resident” in Russia, 


whether his residence was “lawful” and whether he had been “expelled” from Russia. Like the 


autonomous concept of “home” developed under Article 8 of the Convention, the notion of 


“residence” was not limited to physical presence but depended on the existence of sufficient 


and continuous links with a specific place. The first applicant had been continuously resident in 


Russia since 1994 and had not established his residence elsewhere. His absence abroad had 


been short and he had expected to return, especially since he had left his infant son there. He 


was therefore “resident” in Russia at the material time. As to the question of lawfulness, the 







first applicant had been lawfully resident in Russia for over seven years and at the material 


time possessed a valid multiple-entry annual visa. The Government had not explained why 


they considered his visa invalid. The cancellation of his visa on his arrival from Cyprus could not 


have deprived him of his status as a “lawful resident” as otherwise a decision to expel would in 


itself remove the individual from the protection of Article 1 of Protocol No. 7. The notion of 


“expulsion” was also an autonomous concept. With the exception of extradition, any measure 


compelling the alien’s departure from the territory where he was lawfully resident constituted 


“expulsion”. The decision to bar the first applicant from returning to Russia had prevented him 


from re-entering the territory and so amounted to “expulsion”. 


(b) Compliance: Under Article 1 of Protocol No. 7 lawfully resident aliens could be expelled 


only in pursuance of a decision reached in accordance with law and subject to certain 


procedural guarantees, although those guarantees did not apply when expulsion was 


necessary in the interests of public order or national security. As the Government had not 


established that the first applicant’s expulsion had been necessary on those grounds, the 


exception did not apply and he should have benefited from the procedural safeguards prior to 


his expulsion. These had, however, been deficient in three respects: the time it had taken to 


communicate the decision to expel him (more than three months), his inability to submit 


reasons opposing his expulsion and the denial of a review of his case with the participation of 


counsel. 


Conclusion: violation (unanimously). 


Article 38 § 1 (a) – The Government had refused to produce a copy of the FSB report on the 


grounds that there was no established procedure for making documents containing State 


secrets available to international organisations. However, the Convention obligation to furnish 


all necessary facilities for the effective conduct of the Court’s investigation implied putting in 


place any procedures necessary for the unhindered communication and exchange of 


documents with the Court. In these circumstances, a mere reference to a structural deficiency 


of the domestic law which made it impossible to communicate sensitive documents to 


international bodies was insufficient to justify the withholding of key information requested by 


the Court. Furthermore, the fact that the report had been examined in the domestic 


proceedings and the applicant’s representative had been given access to it subject to signing a 


confidentiality undertaking indicated that the nature of the information it contained did not 


require a wholesale exclusion on access. Any legitimate State security concerns could have 


been addressed by editing out the sensitive passages or supplying a summary of the relevant 


factual grounds. 


Conclusion: failure to comply (six votes to one). 







Article 41 – EUR 7,000 to the first applicant in respect of non-pecuniary damage. 
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 TEDH, Medvedyev e outros v. França, n.º 3394/03, de 10-07-2008 
Temas abordados: Art. 5.º da CEDH, detenção, garantias procedimentais, direito ao recurso. 


 


Article 5 


Article 5-1 


Procedure prescribed by law 


Confinement to ship of crew of foreign vessel arrested on high seas: violation 


Article 5-3 


Brought promptly before judge or other officer 


Period of 16 days’ detention before detainees were brought before a judicial authority 


following the arrest of their vessel on the high seas: no violation 


[This case was referred to the Grand Chamber on 1 December 2008] 


Facts: The applicants, who were Ukrainian, Romanian, Greek and Chilean nationals, were 


crew members on a merchant ship named the Winner, flying the Cambodian flag. As part of 


the international effort to combat drug trafficking, the French authorities were informed that 


the ship might be carrying large quantities of drugs. The French authorities accordingly had the 


ship intercepted at sea, off Cape Verde, and redirected to Brest harbour (France). 


Law: Article 5 § 1 – International law lay down the principle of freedom of navigation on 


the high seas, although ships remained subject to supervisory and coercive measures by other 


ships from the same flag State. Ships sailing under the flag of a different State might, however, 


board a ship, even without the prior consent of that ship’s flag State, when there was 


reasonable ground to suspect that the ship concerned was carrying slaves or engaging in piracy 


or unauthorised broadcasting, was without nationality or, though flying a foreign flag or 


refusing to show its flag, was, in reality, of the same nationality as the ship investigating it, or 


when such boarding was provided for in specific treaties. The Investigation Division of the 


Court of Appeal had relied on international conventions to which Cambodia was not party. Its 


approach was based on legal provisions which, at the material time, provided for the French 


authorities to be able to board ships (in addition to French ships) outside their territory only if 


the ships concerned were flying the flag of a country party to the Vienna Convention (which 


Cambodia had not ratified) or were properly registered in one of those States – at the request 


or with the agreement of the flag State – or if the ships were flying no flag or were without 


nationality. It was open to doubt, however, whether the Winner actually fell into any of the 


above categories. In its present form the law was aimed more generally at ships whose flag 


State had asked the French authorities to take action or had agreed to them taking action. 


Lastly, the argument that those legal provisions applied to the case in issue and should have 







been complied with was based on a contradiction, the Government having maintained that at 


the time of the interception the Winner had not been flying a flag, while at the same time 


stating that they had first obtained confirmation from the Cambodian authorities that the ship 


was registered in Cambodia, and it was clear from the judgment of the Investigation Division 


that it had been identified as the Winner before any move was made to intercept it. However, 


the French authorities had acted with the prior consent of Cambodia. The interception and 


boarding of the Winner by the French authorities had thus had a legal footing in the Montego 


Bay Convention. By contrast, that convention did not provide a legal basis for the detention 


complained of. For one thing, there was no specific provision in the law for deprivation of 


liberty of the type and duration of that endured by the applicants. It referred instead to 


supervisory and coercive measures provided for under international law and under that 


convention. The same applied to international law and the Vienna Convention. They did not 


afford adequate protection against arbitrary infringements of the right to liberty. None of their 


provisions expressly addressed the deprivation of liberty of the crew members of an 


intercepted ship. It followed that they did not regulate the conditions of deprivation of liberty 


on board ship, including the possibility for the detainees to contact a lawyer or their relatives. 


Nor did they place the detention under the control of a judicial authority. It was true that the 


measures taken in application of the law had been taken under the supervisory authority of 


the public prosecutor and the parties concerned had received copies of the official reports 


recording the offences. And no questioning or body searching had been permitted on board. 


However, the public prosecutor was not a judicial authority for the purposes of the Court’s 


case-law as he lacked the independence vis-à-vis the executive required to qualify as such. It 


could not be said, therefore, that the applicants had been deprived of their liberty in a lawful 


manner. 


Conclusion: violation (unanimously). 


Article 5 § 3 – The applicants had not been brought before a judge or other officer 


authorised by law to exercise judicial power until they had appeared before the liberties and 


detention judge (juge des libertés et de la détention), to be remanded in custody, that is to say 


after fifteen or sixteen days’ deprivation of liberty. Now, in its decision in the case of 


Rigopoulos v. Spain (dec.), no. 37388/97, 2 January 1999 (Information Note no. 02), the Court 


had pointed out that such a delay was, in principle, incompatible with the requirement for 


prompt action expressed in the terms “brought promptly before a judge” used in this 


provision. Only wholly exceptional circumstances could justify it, while nothing could dispense 


the States from their obligation, in all circumstances, to afford persons under their jurisdiction 


sufficient safeguards against arbitrary deprivations of liberty. In the case of the Winner it had 







been materially impossible to bring the applicants physically before a judge or other legal 


officer any more promptly. Lastly, on their arrival in port after thirteen days’ detention at sea 


the applicants had been placed in police custody for two days in some cases and three days in 


others, before being brought before an officer authorised by law to exercise judicial power, so 


the total duration of their deprivation of liberty remained comparable to that complained of 


by the applicant Rigopoulos. However, the placement in police custody and the duration 


thereof were explained by the needs of the investigation, considering the number of 


applicants involved and the need to use interpreters to question them. It did remain true that 


the applicants’ detention on board the Winner had not been under the supervision of a judicial 


authority (the public prosecutor did not qualify as such) and that they had not enjoyed the 


protection against arbitrariness that such supervision afforded. These considerations did not, 


however, alter the fact that the duration of the deprivation of liberty endured by the 


applicants had been justified by the wholly exceptional circumstances outlined above. 


Conclusion: violation (four votes to three). 


Article 41 – Non-pecuniary damage: finding of a violation sufficient. 


 


Texto integral: http://hudoc.echr.coe.int/eng#{"itemid":["002-1956"]} 


 


 



http://hudoc.echr.coe.int/eng%23%7B%22itemid%22:%5B%22002-1956%22%5D%7D






TEDH, Riad e Idiab v. Bélgica, n.sº 29787/03 e 29810/03, de 24-01-2008 


Temas abordados: Arts. 3.º e 5.º da CEDH, detenção, garantias, proibição de tratamentos 


desumanos e degradantes, zona de trânsito no aeroporto 


 


Article 3 


Degrading treatment 


Inhuman treatment 


Detention of illegal aliens in the transit zone of an airport for more than ten days without 


providing for their basic needs: violation 


Article 5 


Article 5-1 


Lawful arrest or detention 


Continued detention of illegal aliens in the transit zone of an airport and in an 


immigration centre in breach of order for their release: violation 


Facts: The applicants are Palestinian nationals. They both arrived at Brussels-National 


Airport in Belgium on separate flights from Sierra Leone in late December 2002. They stated 


that they had left Lebanon, where their lives were in danger. As neither applicant possessed a 


visa, they were refused entry into Belgium and immediately placed in a transit zone inside the 


airport. They submitted applications for asylum, which were refused. Towards the end of 


January 2003 the applicants were transferred to a closed detention centre for illegal aliens. In 


the meantime the applicants’ lawyer had lodged an application for their release, which the 


court allowed. On the same day, however, the applicants were transferred to the transit zone 


of Brussels-National Airport pending their removal from Belgium. The applicants complained of 


the conditions in which they were detained in the transit zone, alleging that there were no 


bedrooms or beds and that they were housed in the mosque located there; that they went 


several days without being given anything to eat or drink and received food only from the 


cleaning staff or the company which ran the airport; that they were not able to wash 


themselves or launder their clothes; that they were repeatedly subjected to security checks by 


the airport police; and that on a number of occasions they were taken to cells and left there 


for several hours without being given anything to eat or drink – in an attempt to persuade 


them to leave the country of their own free will – before being taken back to the transit zone. 


On an application by the applicants, on 14 February 2003 the court ordered the Belgian State 


to permit the applicants to leave the transit zone freely and without restriction, subject to a 


coercive fine of EUR 1,000 per hour of default. On the following day the applicants left the 


transit zone but, following an identity check, they were served with an order to leave Belgian 







territory and immediately taken to another centre for illegal aliens. Early in March 2003 the 


applicants were repatriated under police escort on flights to Beirut. 


Law: Article 5 – The applicants had been confined to the transit zone not immediately 


upon their arrival but a month later, after final decisions had clearly ordered their release. The 


time they were to spend in the transit zone had not been specified, but they had in fact been 


held for fifteen days and eleven days respectively. That amounted to de facto deprivation of 


liberty. The mere fact that the applicants could have left the country of their own free will did 


not erase the interference with their freedom. The domestic court had ruled the situation 


illegal and incompatible with the rule of law. According to the Court’s case-law, there had to 


be some relationship between, on the one hand, the ground of permitted deprivation of 


liberty relied on and, on the other, the place and conditions of detention. Here, however, the 


applicants had been left to their own devices in the transit zone, which was not an appropriate 


place of residence, without any form of humanitarian or social assistance. In that respect, it 


was also relevant that the detention measures in question applied to foreign nationals who, in 


the applicants’ case, had committed no offences other than those related to their residence 


status. The Government had failed to explain the legal basis on which the applicants had been 


transferred to and detained in the transit zone. “Detaining” a person in the transit zone for an 


unspecified, unforeseeable length of time, without the detention being based on any actual 


legal provision or valid judicial decision and with limited possibility of judicial control in view of 


the difficulties of maintaining sufficient contact for proper judicial supervision, was in itself 


contrary to the principle of legal certainty. 


As to the subsequent placement in a centre for illegal aliens, this had been ordered with 


total disregard for the court orders of 14 February 2003, against which no appeal had been 


lodged and which clearly indicated that, pending their removal from Belgium, the applicants 


were to be allowed freedom of movement in Belgium. Instead, while the State had clearly 


refused to enforce the repatriation decisions in the hope that the applicants would leave of 


their own free will, they had been kept in detention and no use had been made of the legal 


possibility of requiring them to reside in a particular place. In conclusion, the applicants’ 


detention had not been lawful. 


Conclusion: violation (unanimously). 


Article 3 – The applicants had been taken to the transit zone without the Aliens Office, 


which was responsible for the transfer, or any of the other authorities involved, bothering to 


consider whether they would be properly taken care of there. The Court found this surprising 


as the Aliens Office ran a centre where the applicants would have received more appropriate 


treatment on a short-term basis. However, having taken the decision to deprive the applicants 







of their liberty, the State should have made sure that their detention conditions were 


compatible with respect for human dignity. It was not enough simply to wait for the applicants 


to contact the centre of their own accord to provide for their basic needs. By its very nature 


the transit zone was designed to be used for short periods by people in transit. Its 


characteristics could arouse a sense of solitude in a detainee: with no outdoor area for fresh 


air or physical exercise, no internal catering facilities, no radio or television for contact with the 


outside world, the transit zone was quite unsuitable for a stay of more than ten days. The fact 


that staff working there had catered for some of the applicants’ needs did not make the 


situation the applicants had clearly had to bear any less unacceptable. Even assuming that it 


actually existed and that the applicants had been informed of it, the mere possibility of having 


three meals a day delivered would not change that conclusion. The conditions of detention the 


applicants had been obliged to endure for more than ten days had undeniably placed them 


under great psychological strain, wounded their dignity and made them feel demeaned and 


humiliated. Furthermore, their humiliation had been accentuated by the fact that, having 


secured an order for their release, the applicants had been deprived of their liberty in other 


premises and obliged to live in a public place, without assistance. The Court took note of the 


reports and observations of the United Nations Human Rights Committee, the federal 


mediators and the CPT, which indicated that these were not isolated cases and lent credit to 


the applicants’ allegation that the aim of the Aliens Office in abandoning them in the transit 


zone had been to oblige them to leave the country of their own accord. That being so, the 


applicants’ detention in the transit zone for more than ten days amounted to inhuman and 


degrading treatment. 


Conclusion: violation (unanimously). 


Article 41 – EUR 15,000 to each applicant in respect of non-pecuniary damage. 
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 TEDH, Kiyutin v. Rússia, n.º 2700/10, de 10-03-2011 
Temas abordados: Arts. 8.º e 14.º da CEDH, direito de residência, doença, não discriminação, 
expulsão. 


 
Kiyutin v. Russia  
Judgment 10.3.2011 [Section I] 
Article 14 
Discrimination 
Difference in treatment of HIV-positive alien regarding application for residence permit: 


violation 
 
Facts – Under Russian law aliens married with a Russian national or who have a Russian 


child are eligible for a temporary residence permit provided that they produce a medical 
certificate showing that they are not HIV-positive. Non-nationals found to be HIV-positive are 
liable to deportation. The applicant, an Uzbek national, arrived in Russia in 2003 and married a 
Russian national with whom he had a daughter. His application for a residence permit was 
refused on the grounds that he had been tested HIV-positive. He challenged the refusal in the 
domestic courts, claiming that the authorities had not taken into account his precarious state 
of health, which required highly active antiretroviral therapy, his lifestyle or his strong family 
ties in Russia. That challenge and his subsequent appeals were unsuccessful. 


 
Law – Article 14 in conjunction with Article 8 
(a) Applicability – The relationships that arose from the applicant’s lawful and genuine 


marriage to a Russian spouse with whom he had a child constituted “family life” and thus fell 
within the ambit of Article 8 of the Convention. Although Article 14 did not expressly include 
health status or any medical condition among the grounds on which discrimination was 
prohibited, the Court had recently recognised that physical disability and various health 
impairments fell within the scope of that provision. That approach was in line with the views 
expressed by the international community*. Accordingly, a distinction made on account of 
health status, including HIV infection, was covered by the term “other status” and Article 14 in 
conjunction with Article 8 was applicable. 


(b) Merits – Having established strong family ties in Russia the applicant was in an 
analogous situation to that of other foreign nationals seeking a family-based residence permit 
there, but had been treated differently on account of his HIV-positive status. As to whether 
that difference in treatment was reasonably and objectively justified, the State’s margin of 
appreciation in this sphere was narrow as people living with HIV were a particularly vulnerable 
group who had suffered considerable discrimination in the past and there was no established 
European consensus for the exclusion of HIV-positive applicants from residence. Accordingly, 
particularly compelling justification would be required for the difference in treatment. 


While accepting that the impugned measure pursued the legitimate aim of protecting 
public health, the Court noted that health experts and international bodies agreed that travel 
restrictions on people living with HIV could not be justified by reference to public-health 
concerns. Although such restrictions could be effective against highly contagious diseases with 
a short incubation period such as cholera or yellow fever, the mere presence of an HIV-positive 
individual in the country was not in itself a threat to public health. HIV was not transmitted 
casually but rather through specific behaviour and the methods of transmission were the same 
irrespective of the duration of a person’s stay in the country or his or her nationality. Despite 
this, HIV-related travel restrictions were not imposed on tourists or short-term visitors, or on 
Russian nationals returning to the country, even though there was no reason to assume that 
they were less likely to engage in unsafe behaviour than settled migrants. Further, while a 
difference in treatment between HIV-positive long-term settlers and short-term visitors could 
be objectively justified by the risk that the former could place an excessive demand on a 







publicly-funded health-care system, this argument did not apply in Russia as non-Russian 
nationals had no entitlement to free medical assistance other than emergency treatment. 
Finally, travel and residence restrictions on persons living with HIV could not only prove 
ineffective in preventing the spread of the disease, but might also actually be harmful to public 
health, for example, where migrants chose to remain illegally to avoid HIV screening or if the 
local population were to come to view HIV/AIDS as being solely a “foreign problem”. A matter 
of further concern for the Court was the blanket and indiscriminate nature of the impugned 
measure. The provisions requiring applicants for a residence permit to show their HIV-negative 
status and the deportation of non-nationals found to be HIV-positive left no room for an 
individualised assessment based on the facts of a particular case. In the instant case, the 
domestic authorities had rejected the applicant’s application solely by reference to the 
statutory provisions without taking into account his state of health or his family ties in Russia. 
In sum, taking into account the applicant’s membership of a particularly vulnerable group, the 
absence of a reasonable and objective justification, and lack of an individualised evaluation, 
the Government had overstepped their narrow margin of appreciation and the applicant had 
been a victim of discrimination on account of his health status. 


Conclusion: violation (unanimously). 
Article 41: EUR 15,000 in respect of non-pecuniary damage. 
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 TEDH, Mamatkulov e Askarov v. Turquia [GS], n.s 46827/99 e 46951/99, de 04-02-2005 


Temas abordados: Arts. 3.º, 6.º, 34.º e 35.º da CEDH, expulsão, direito a proteção, nível de 


garantias oferecidas pelo país de destino, extradição, denegação de justiça no país de destino, 


proibição de tratamentos desumanos e degradantes, medidas provisórias. 


 


Article 34 


Hinder the exercise of the right of petition 


State’s failure to abide by provisional measure indicated by the Court under Rule 39 of its 


Rules of Procedure: failure to comply with obligations 


Article 3 


Degrading treatment 


Inhuman treatment 


Extradition to the Republic of Uzbekistan in spite of provisional measure indicated by the 


Court under Rule 39 of its Rules of Procedure: no violation 


Article 6 


Criminal proceedings 


Article 6-1 


Fair hearing 


Extradition to the Republic of Uzbekistan in spite of provisional measure indicated by the 


Court under Rule 39 of its Rules of Procedure: no violation 


The facts: The applicants are two Uzbek nationals and members of an opposition party in 


Uzbekistan. They were arrested by Turkish police under international arrest warrants on 


suspicion of having committed terrorist acts in their country of origin. The Republic of 


Uzbekistan made a request for their extradition to which the Turkish authorities acceded. The 


applicants appealed in vain. They alleged, inter alia, that they risked being ill-treated if they 


were extradited. The European Court of Human Rights indicated to the Turkish Government 


under Rule 39 of the Rules of Court that they should not extradite the applicants until it had 


examined the case. However, before it had done so, the Turkish authorities issued a decree 


ordering extradition. The Court decided to extend the interim measure until further notice. 


The Turkish authorities did not comply with the measure indicated and handed the applicants 


over to the Uzbek authorities, subsequently informing the Court that they had received 


assurances before the extradition that the applicants would not be tortured or sentenced to 


capital punishment in Uzbekistan. The applicants were convicted by the Uzbek courts and 


sentenced respectively to twenty years’ and eleven years’ imprisonment. Following the 


applicants’ extradition, their representatives were unable to contact them further. 







The law: Article 3 – The Court had to establish whether at the time of their extradition 


there existed a real risk that the applicants would be subjected in Uzbekistanto treatment 


proscribed by Article 3. The applicants had been extradited to Uzbekistan on 27 March 1999, 


despite the interim measure that had been indicated by the Court under Rule 39. It was, 


therefore, that date that had to be taken into consideration when assessing whether there was 


a real risk of their being subjected in Uzbekistan to treatment proscribed by Article 3. By 


applying Rule 39, the Court had indicated that it was not able on the basis of the information 


then available to make a final decision on the existence of a real risk. Had Turkey complied 


with the measure indicated under Rule 39, the relevant date would have been the date of the 


Court’s consideration of the case in the light of the evidence that had been adduced. Turkey’s 


failure to comply with the indication given by the Court had prevented the Court from 


following its normal procedure. Nevertheless, the Court could not speculate as to what the 


outcome of the case would have been had the extradition been deferred as it had requested. 


For that reason, it had to assess Turkey’s responsibility under Article 3 by reference to the 


situation that had obtained on 27 March 1999. In the light of the material before it, the Court 


was not able to conclude that substantial grounds had existed on the date the applicants were 


extradited for believing that they faced a “real risk” of treatment proscribed by Article 3. 


Turkey’s failure to comply with the indication given under Rule 39 had prevented the Court 


from assessing whether a “real risk” existed in the manner it considered appropriate in the 


circumstances of the case. That failure had to be examined under Article 34. Consequently, no 


violation of Article 3 of the Convention could be found. 


Conclusion: no violation (14 votes to 3). 


Article 6 § 1 (fair trial) – In extradition cases, the risk of a “flagrant denial of justice” in the 


country of destination – like the risk of treatment proscribed by Article 2 and/or Article 3 – had 


primarily to be assessed by reference to the facts which the Contracting State knew or should 


have known when it extradited the persons concerned. When extradition was deferred 


following an indication by the Court under Rule 39, the risk of a flagrant denial of justice also 


had to be assessed in the light of the information available to the Court when it considered the 


case. The applicants had been extradited to Uzbekistan on 27 March 1999. Although, in the 


light of the information available, there might have been reasons for doubting at the time that 


they would receive a fair trial in the State of destination, there was not sufficient evidence to 


show that any possible irregularities in the trial were liable to constitute a “flagrant denial of 


justice”. Turkey’s failure to comply with the indication given by the Court under Rule 39 of the 


Rules of Court, which had prevented the Court from obtaining additional information to assist 







it in its assessment of whether there had been a real risk of a flagrant denial of justice, would 


be examined under Article 34. Consequently, no violation of Article 6 § 1 could be found. 


Conclusion: no violation (13 votes to 4). 


Article 34 (effective exercise of right of individual application) – The fact that the 


respondent Government had failed to comply with the measures indicated by the Court under 


Rule 39 of the Rules of Court raised the issue of whether the respondent State was in breach of 


its undertaking under Article 34 of the Convention not to hinder the applicants’ right of 


individual application. The facts of the case clearly showed that the Court had been prevented 


by the applicants’ extradition to Uzbekistan from conducting a proper examination of their 


complaints in accordance with its settled practice in similar cases and ultimately from 


protecting them, if need be, against potential violations of the Convention as alleged. As a 


result, the applicants had been hindered in the effective exercise of their right of individual 


application guaranteed by Article 34 of the Convention, which was rendered nugatory by the 


applicants’ extradition. 


By virtue of Article 34 of the Convention Contracting States undertook to refrain from any 


act or omission that might hinder the effective exercise of an individual applicant’s right of 


application. A failure by a Contracting State to comply with interim measures was to be 


regarded as preventing the Court from effectively examining the applicant’s complaint and as 


hindering the effective exercise of his or her right and, accordingly, as a violation of Article 34 


of the Convention. 


Having regard to the material before it, the Court concluded that, by failing to comply 


with the interim measures indicated under Rule 39 of the Rules of Court, Turkey was in breach 


of its obligations under Article 34 of the Convention. 


Conclusion: failure by Turkey to comply with its obligations (14 votes to 3). 


Article 41 – The applicants had undeniably suffered non-pecuniary damage as a result of 


Turkey’s breach of Article 34 which could not be repaired solely by a finding that the 


respondent State had failed to comply with its obligations under Article 34. The Court awarded 


each of the applicants an amount for non-pecuniary damage and a sum in respect of their 


costs. 
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 TEDH, Chahal v. Reino Unido, n.º 22414/93, de 15-11-1996 
Temas abordados: Arts. 3.º, 5.º, 8.º, 13.º e 28.º da CEDH, detenção prévia à expulsão, garantias, 
prazo, direito ao recurso. 


Article 5 


Article 5-1 


Deprivation of liberty 


Holding of asylum-seekers in the international zone of an airport: violation 


[This summary is extracted from the Court’s official reports (Series A or Reports of Judgments 
and Decisions). Its formatting and structure may therefore differ from the Case-Law 
Information Note summaries.] 


I.GOVERNMENT'S PRELIMINARY OBJECTION (LACK OF VICTIM STATUS) 


Somalis sent back to Syria before Créteil tribunal de grande instance ruled their confinement in 
airport's transit zone unlawful - almost impossible for applicants to apply to court earlier 
because not assisted by lawyer - prospects for bringing an action for compensation unrealistic. 


Conclusion: objection rejected (unanimously). 


II.ARTICLE 5 § 1 OF THE CONVENTION 


A.Existence of a deprivation of liberty 


Undeniable sovereign right of Contracting States to control aliens' entry into and residence in 
their territory must be exercised in accordance with Convention's provisions. 


Holding aliens in the international zone involves a restriction upon liberty, but one which 
cannot be equated with that which obtains in centres for detention of aliens - acceptable to 
enable States to prevent unlawful immigration while complying with their international 
obligations. 


Such holding should not be prolonged excessively, otherwise there would be a risk of it turning 
a mere restriction on liberty into a deprivation of liberty - prolongation of decision to hold 
requires speedy review by the courts, the traditional guardians of personal liberties - above all, 
such confinement must not deprive asylum-seeker of right to gain effective access to 
procedure for determining refugee status. 


Applicants held in airport's transit zone for twenty days - left to their own devices for most of 
that time: placed under strict and constant police surveillance and left without any legal and 
social assistance - tribunal de grande instance, ruling on application for an order under the 
expedited procedure, described holding of applicants as "arbitrary deprivation of liberty". 


Mere possibility for asylum-seekers to leave voluntarily the country where they wish to take 
refuge cannot exclude a restriction on liberty - applicants sent back to Syria, a State not bound 
by the Geneva Convention relating to the Status of Refugees. 







Holding applicants in airport's transit zone equivalent in practice to deprivation of liberty. 


Conclusion: applicable (unanimously). 


B.Compatibility with Article 5 § 1 


Words "in accordance with a procedure prescribed by law" do not merely refer back to 
domestic law; they also relate to quality of the law, requiring it to be compatible with the rule 
of law, a concept inherent in all the Articles of the Convention. 


Despite its name, international zone does not have extraterritorial status. 


Relevant French legal rules postdated facts of case and were not applicable at the time to the 
applicants - neither the Decree of 27 May 1982 nor the circular of 26 June 1990 constituted a 
"law" of sufficient "quality" within the meaning of the Court's case-law; there must be 
adequate legal protection in domestic law against arbitrary interferences by public authorities 
with rights safeguarded by the Convention. 


French legal rules in force at time, as applied in present case, did not sufficiently guarantee 
applicants' right to liberty. 


Conclusion: violation (unanimously). 


III.ARTICLE 50 OF THE CONVENTION 


A.Damage: judgment constituted sufficient compensation. 


B.Costs and expenses: reimbursed in part. 


Conclusion: respondent State to pay applicants a specified sum for costs and expenses 
(unanimously). 
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 TEDH, Kanagaratnam e outros v. Bélgica, n.º 15297/09, de 13-12-2011 
Temas abordados: Arts. 3.º, 5.º, 34.º, 35.º e 41.º da CEDH, detenção, proibição de tratamentos 
desumanos e degradantes, vida privada e familiar, direito dos menores à liberdade. 


 


Article 3 


Degrading treatment 


Inhuman treatment 


Detention of alien minors accompanied by their mother in a closed centre: violation 


Article 5 


Article 5-1-f 


Prevent unauthorised entry into country 


Detention of alien minors accompanied by their mother in a closed centre: violation 


Facts – The applicants – a mother and her three children – are Sri Lankan nationals of 


Tamil origin. In January 2009 the first applicant, accompanied by her children, arrived at the 


Belgian border having travelled from Congo, and applied, on that same day, for asylum and 


subsidiary protection at the border. Pursuant to the Belgian law on the entry, residence, 


settlement and expulsion of aliens, the authorities decided to refuse them entry and return 


them, on the ground that the mother was in possession of a false passport. The same day, the 


Aliens Office decided to place the family in a closed transit centre for illegal aliens, 127bis, 


pending processing of their asylum application. The family subsequently applied to the courts 


to be released, but without success. In February 2009 the Office of the Commissioner-General 


for Refugees and Stateless Persons refused the applicants asylum and subsidiary protection on 


the ground that some of the mother's statements concerning the risk in Sri Lanka lacked 


credibility. After having been informed of the decision to return them to Congo, the first 


applicant sought a temporary measure, fearing that she would be subjected to inhuman 


treatment were she to be returned to Congo and, subsequently, to Sri Lanka. On 20 March 


2009 the European Court decided to suspend the family’s return until 20 April 2009, which, 


after the family’s refusal to board the plane, was extended by one month. The family remained 


in detention pending their return, in accordance with national legislation. The Aliens Office 


again decided to refuse the family entry into Belgium and to return them to Congo and the 


family’s detention in the closed centre was extended. After having again applied for release, 


the family was finally released following a decision of the Aliens Office taken on 4 May 2009, 


after a second asylum application had been made on 23 March 2009 and was under 


consideration. Having regard to the fact that the applicants had been released and that they 


could not be removed pending the outcome of their asylum application, the temporary 


measure suspending their removal was lifted on 18 May 2009. In September 2009 the Office of 







the Commissioner-General for Refugees and Stateless Persons granted the mother and her 


children refugee status. 


Law – Article 3 


(a) The three children – The Court had twice found that Belgium had violated Article 3 on 


account of having detained accompanied alien minors and an unaccompanied alien minor in a 


closed transit centre. The Court noted that the Government had acknowledged that the 


detention of minors posed a problem of principle under Article 3 and welcomed the decision 


taken by the Belgian authorities to no longer detain in closed transit centres, families who 


were unlawfully resident in Belgium. 


The circumstances of the instant case were comparable with those of the case of 


Muskhadzhiyeva and Others v. Belgium(no. 41442/07, 19 Information Note no. 126). They 


concerned minor children detained with their mother in the same centre, closed transit centre 


127bis, which the Court had held to be inappropriate for the needs of children because of the 


conditions of detention, as described in various national and international reports. Other 


reports had been published since the above cited judgment, including the first such report to 


be published by an official Belgian authority, the Federal Ombudsman, which stressed the 


particularly disastrous effects on children’s balance and development of placing them in closed 


transit centres. The best interests of the child as enshrined in Article 3 of the United Nations 


Convention on the Rights of the Child had to be paramount, including in the context of 


expulsion. In the instant case, the Court had to proceed on the basis that the children were 


vulnerable both because they were children and because of their personal history. 


Undoubtedly, even before their arrival in Belgium they had experienced a traumatic situation. 


Separated from their father following his arrest, they had, with their mother, left a country 


racked by civil war and had been anxious about reprisals by the local authorities. That 


vulnerability had been acknowledged by the Belgian authorities since they had finally granted 


them refugee status. Then, on their arrival in Belgium, the children had been stopped at the 


border and immediately placed in a closed transit centre pending their return. Finally, their 


detention had been particularly lengthy, almost four months. The Belgian authorities had, 


therefore, exposed the children to feelings of anxiety and inferiority and, in full knowledge of 


the facts, had risked compromising their development. The situation experienced by the 


children had amounted to inhuman and degrading treatment. 


Conclusion: violation (unanimously). 


(b) The first applicant – In the case of Muskhadzhiyeva and Others cited above, the Court 


had considered that although the mother’s feeling of powerlessness to protect her children 


from detention and the conditions of that detention might have caused her anxiety and 







frustration, the constant presence of her children must have somewhat appeased that feeling 


so that it did not reach the level of severity required to constitute inhuman treatment. In the 


instant case, the first applicant had remained with her children during the detention. 


Consequently, while acknowledging that the dilution of her parental role, her reduced power 


to control her children’s lives and her powerlessness to end her children’s suffering had 


certainly exposed the first applicant to extreme uncertainty and helplessness, the Court did 


not have sufficient grounds for departing from the approach adopted in the case referred to 


above. 


Conclusion: no violation (unanimously). 


Article 5 § 1 (f): The applicants had been stopped at the border where they had been able 


to make an asylum application. It was decided to refuse them entry and to return them on the 


ground that they had been in possession of a false passport. Their detention was therefore 


covered by the first limb of Article 5 § 1 (f). 


(a) The three children – In the judgment in the case of Mubilanzila Mayeke and Kaniki 


Mitunga v. Belgium (no. 13178/03, 13 October 2006, Information Note no. 90), the Court had 


found that there had been a violation of Article 5 § 1 (f) in respect of the child applicant, on the 


ground that the latter had been detained in a closed transit centre designed for adult illegal 


aliens in the same conditions as an adult, which were therefore unsuitable given her extreme 


vulnerability as an unaccompanied minor alien. The Belgian legal system in force at that time 


and applied in the above-cited case had not sufficiently guaranteed the child’s right to liberty. 


As in the above-cited judgment, the Court considered in the instant case that the fact that the 


children had been accompanied by their mother was not a reason to depart from that 


conclusion. 


Conclusion: violation (unanimously). 


(b) The first applicant – A decision had been made as to the first period of detention upon 


the first applicant’s arrival in Belgium, pursuant to the law on the entry, residence, settlement 


and expulsion of aliens, on the ground that she had attempted to enter the country without 


the required documentation and had made an asylum application. That provision had enabled 


the Aliens Office to detain the applicant in a closed transit centre for two months. The validity 


of that decision had expired on 22 March 2009 at midnight. The fact that the Aliens Office had 


decided to keep the applicant in detention on the day on which the Court had notified the 


temporary measure on 20 March 2009 did not render her detention unlawful even if the 


removal procedure had been temporarily suspended. Likewise, the error as to the facts giving 


rise to the new detention order had not affected the lawfulness of the detention for the 


purposes of Article 5, which continued to be justified. On 23 March 2009, at the end of the 







initial period, the Aliens Office made another detention order on the basis of the same 


legislative provision, also valid for a period of two months, on the ground that the applicant 


had made a second asylum application. On 25 March 2009 the second asylum application was 


transferred to the Office of the Commissioner-General for Refugees and Stateless Persons for 


an examination on the merits. The applicant was finally released on 4 May 2009. Having regard 


to the foregoing, the placement in and continued detention of the first applicant had been 


decided “in accordance with a procedure prescribed by law” within the meaning of Article 5 § 


1 (f). 


The Court had no reason to doubt the good faith of the Belgian authorities. Nether did it 


have any objection, a priori, to considering that the first applicant’s placement in detention, in 


conjunction with the order to leave the country issued “at the border” on 23 January 2009, fell 


within the circumstances envisaged by the case-law relating to the first part of Article 5 § 1 (f). 


However, it queried the lawfulness of the applicant’s continued detention until 4 May 2009 


after expiry of the initial period of two months provided by the Aliens Act, while a second 


asylum application had been lodged, taken into consideration and referred for an examination 


on the merits. In those circumstances, the continued and particularly lengthy detention of the 


first applicant in a place manifestly inappropriate for accommodating a family, in conditions 


which the Court had itself held, with respect to the children, to be in breach of Article 3, had 


been arbitrary. In view of the foregoing, the continued detention of the first applicant had not 


been “lawful” within the meaning of Article 5 § 1 (f). 


Conclusion: violation (unanimously). 
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 TEDH, Mubilanzila Mayeka e Kaniki Mitunga v. Bélgica, n.º 13178/03, de 12-10-2006 
Temas abordados: Arts. 3.º, 5.º e 8.º, 13.º e 34.º da CEDH, detenção, proibição de tratamentos 
desumanos e degradantes, vida privada e familiar, direito dos menores à liberdade, menor não 
acompanhado. 


 


Article 3 


Inhuman treatment 


Detention of a five-year-old child without her family in a centre for adults, followed by her 
deportation: violation 


Anxiety of a mother whose child was detained abroad and subsequently deported: violation 


Extradition 


Conditions in which a five-year-old child was deported without her parents: violation 


Article 5 


Article 5-1 


Deprivation of liberty 


Detention of a five-year-old foreign national without her family in a centre for adult illegal 
immigrants: violation 


Article 8 


Article 8-1 


Respect for family life 


Detention and deportation of five-year old child travelling alone to join her mother who had 
obtained refugee status in a different country: violation (for the mother and child) 


Facts: The Belgian authorities apprehended a five-year-old child at Brussels airport who was 
travelling from the Democratic Republic of Congo with her uncle without the necessary travel 
papers. The purpose of the journey was for the child, whose father had disappeared, to rejoin 
her mother who had obtained refugee status in Canada. The child was detained in a transit 
centre for adults, and a decision was taken refusing her entry into Belgium and ordering her 
removal. The judge held that the child’s detention was incompatible with the Convention on 
the Rights of the Child and ordered her immediate release. The following day the child was 
deported to the Democratic Republic of Congo. She was accompanied to the airport by a social 
worker and looked after in the plane by an in-flight attendant. No members of her family were 
waiting for her when she arrived. 


Law: Article 3 – The child’s detention: The child, unaccompanied by her parents, had been 
detained for two months in a centre intended for adults, with no counselling or educational 
assistance from a qualified person specially mandated for that purpose. The care provided to 
her had been insufficient to meet her needs. Owing to her very young age, the fact that she 
was an illegal alien in a foreign land and the fact that she was unaccompanied by her family, 
the child was in an extremely vulnerable situation. However, no specific legal framework 
existed governing the situation of unaccompanied alien minors. Although the authorities had 







been placed in a position to prevent or remedy the situation, they had failed to take adequate 
measures to discharge their obligation to take care of the child. Her detention demonstrated a 
lack of humanity and amounted to inhuman treatment. 


Conclusion: – violation in respect of the child (unanimously). 


Article 3 – Distress and anxiety of the mother as a result of her daughter’s detention: The only 
action taken by the Belgian authorities had been to inform the mother that her daughter had 
been detained and to provide her with a telephone number where she could be reached. 


Conclusion: violation in respect of the mother on account of her daughter’s detention 
(unanimously). 


Article 3 – The child’s deportation: The authorities had not taken steps to ensure that the child 
would be properly looked after before and during the flight or on her arrival, or had regard to 
the real situation she was likely to encounter on her return. Her removal amounted to 
inhuman treatment; in deporting her, the State had violated its positive obligation to take the 
requisite measures and precautions. The authorities had not troubled to advise the mother of 
her daughter’s deportation and she had learned of it only after the event. 


Conclusion: violation in respect of both applicants (unanimously). 


Article 8 – Both applicants had been subjected to disproportionate interference with their right 
to respect for their family life as a result of the child’s detention and the circumstances of her 
deportation. 


Conclusion: violation in respect of both applicants (unanimously). 


Article 5(1) – The child had been detained under a law which contained no provisions specific 
to minors, in a centre intended for adults and thus unsuited to her extremely vulnerable 
situation. Her right to liberty had not been adequately protected. 


Conclusion: violation in respect of the child (unanimously). 


Article 5(4) – The child had been deported without regard to the fact that she had lodged an 
application for release, which had been granted. The application had therefore been rendered 
ineffective. 


Conclusion: violation in respect of the child (unanimously). 


Article 41 – The Court awarded the applicants EUR 35,000 for non-pecuniary damage. 


For further details see Press Release no. 582. 
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 TEDH, S. e Marper v. Reino Unido [GS], n.º 30562/04, de 04-12-2008 
Temas abordados: Art. 8.º da CEDH, dados confidenciais, garantias mínimas, vida privada e 
familiar, proporcionalidade, arbitrariedade, procedimento criminal, recolha de impressões 
digitais e de amostras de DNA. 


 


Article 8 


Article 8-1 


Respect for private life 


Retention of fingerprints and DNA information in cases where defendant in criminal 


proceedings is acquitted or discharged: violation 


Facts: Under section 64 of the Police and Criminal Evidence Act 1984 (PACE), fingerprints 


and DNA samples taken from a person suspected of a criminal offence may be retained 


without limit of time, even if the subsequent criminal proceedings end in that person's 


acquittal or discharge. In the case before the Court, both applicants had been charged with 


criminal offences but not convicted. The first applicant, an eleven-year-old minor, had been 


acquitted of attempted robbery while in a separate case proceedings against the second 


applicant for the alleged harassment of his partner had been formally discontinued after the 


couple reconciled. In view of the fact that they had not been convicted, the applicants asked 


for their fingerprints and cellular samples to be destroyed, but in both cases the police refused. 


Their applications for judicial review of that refusal were rejected in a decision that was upheld 


on appeal. Giving the lead judgment in the House of Lords, Lord Steyn noted that, even 


assuming there to have been an interference with the applicants' private life, it was very 


modest and was proportionate to the aim pursued, as the materials were only to be kept for 


limited purposes and were of no use without a comparator from the crime scene while an 


expanded database conferred enormous advantages in the fight against serious crime. 


Law: (a) Interference: Given the nature and the amount of personal information 


contained in cellular samples, including a unique genetic code of great relevance to both the 


individual concerned and his or her relatives, and the capacity of DNA profiles to provide a 


means of identifying genetic relationships between individuals or of drawing inferences about 


their ethnic origin, the retention of both cellular samples and DNA profiles in itself amounted 


to an interference with the applicants' right to respect for their private lives. While the 


retention of fingerprints had less of an impact on private life than the retention of cellular 


samples and DNA profiles, the unique information fingerprints contained about the individual 


concerned and their retention without his or her consent could not be regarded as neutral or 


insignificant and also constituted an interference with the right to respect for private life. 







(b) In accordance with law: Although, in view of its conclusions as to whether the 


interference was necessary in a democratic society, the Court did not find it necessary to 


decide whether the wording of section 64 of PACE met the “quality of law” requirements, it 


nevertheless noted that that provision was far from precise as to the conditions attached to 


and arrangements for the storing and use of the information contained in the samples and 


profiles and that it was essential to have clear, detailed rules governing the scope and 


application of such measures, as well as minimum safeguards. 


(c) Legitimate aim: It was accepted that the retention of the information pursued the 


legitimate purpose of the prevention of crime by assisting in the identification of future 


offenders. 


(d) Necessary in a democratic society: As to the scope of the Court's examination, the 


question before it was not whether the retention of fingerprints, cellular samples and DNA 


profiles could in general be regarded as justified under the Convention but whether their 


retention in the cases of the applicants, as persons who had been suspected, but not 


convicted, of certain criminal offences, was so justified. The core principles of the relevant 


instruments of the Council of Europe and the law and practice of the other Contracting States 


required retention of data to be proportionate in relation to the purpose of collection and 


limited in time, particularly in the police sector. The protection afforded by Article 8 would be 


unacceptably weakened if the use of modern scientific techniques in the criminal-justice 


system were allowed at any cost and without carefully balancing their potential benefits 


against important private-life interests. Any State claiming a pioneer role in the development 


of new technologies bore special responsibility for striking the right balance. In that respect, 


the blanket and indiscriminate nature of the power of retention in England and Wales was 


particularly striking, since it allowed data to be retained irrespective of the nature or gravity of 


the offence or of the age of the suspect. Likewise, retention was not limited in time and there 


existed only limited possibilities for an acquitted individual to have the data removed from the 


nationwide database or to have the materials destroyed. Nor was there any provision for 


independent review of the justification for the retention according to defined criteria. The risk 


of stigmatisation was of particular concern, with persons who had not been convicted of any 


offence and were entitled to the presumption of innocence finding themselves treated in the 


same way as convicted persons. Retention could be especially harmful in the case of minors 


such as the first applicant, given their special situation and the importance of their 


development and integration in society. In conclusion, the blanket and indiscriminate nature of 


the powers of retention, as applied in the applicants' case, had failed to strike a fair balance 


between the competing public and private interests, and the respondent State had 







overstepped any acceptable margin of appreciation in that regard. Accordingly, the retention 


constituted a disproportionate interference with the applicants' right to respect for private life 


and could not be regarded as necessary in a democratic society. 


Conclusion: violation (unanimously). 


Article 41 – Finding of a violation constituted sufficient just satisfaction in respect of non-


pecuniary damage. Respondent State to implement, under Committee of Ministers' 


supervision, appropriate general and/or individual measures. 
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 TEDH, Savriddin Dzhurayev v. Rússia, n.º 71386/10, de 25-04-2013 
Temas abordados: Arts. 3.º, 34.º, 35.º e 46.º da CEDH, expulsão, direito a proteção, nível de 
garantias oferecidas pelo Estado de destino, extradição, direito à vida e à integridade física, 
proibição de tratamentos desumanos e degradantes, medidas provisórias. 


 


Article 34 


Hinder the exercise of the right of petition 


Forcible transfer of person to the Tajikistan with real risk of ill-treatment and 


circumvention of the interim measures ordered by the Court: violation 


Article 46 


Article 46-2 


Execution of judgment 


Measures of a general character 


Respondent State required without delay to ensure the lawfulness of State action in 


extradition and expulsion cases and the effective protection of potential victims 


Execution of judgment 


Individual measures 


Respondent State required to take tangible remedial measures to protect the applicant 


against the existing risks to his life and health in a foreign jurisdiction 


Facts – The applicant fled his native Tajikistan fearing persecution because of his religious 


activities. He travelled to Russia, where he was later granted temporary asylum. In the interim, 


the Tajik authorities had requested his extradition on charges of criminal conspiracy. The 


Russian authorities acceded to that request, but the applicant’s extradition was postponed in 


accordance with an interim measure issued by the European Court under Rule 39 of its Rules 


of Court. However, on the evening of 31 October 2011 the applicant was kidnapped by 


unidentified persons in Moscow and detained for one to two days before being forcibly taken 


to the airport and put on a flight to Tajikistan, where he was immediately placed in detention. 


Law – Article 3: The competent authorities had been informed by the applicant’s 


representative and the Russian Commissioner for Human Rights of the real and immediate risk 


of torture and ill-treatment to which the applicant was exposed. Indeed, the circumstances in 


which the applicant was abducted and the background to his abduction should have left no 


doubt about the existence of that risk and should have prompted the authorities to take 


preventive operational measures to protect him against unlawful acts by other individuals. The 


Government had nonetheless failed to inform the Court of any timely preventive measure 


taken to avert that risk. 







The applicant’s allegations of what had happened to him were largely supported by the 


unrebutted presumption that had been upheld in the cases of Iskandarov and Abdulkhakov v. 


Russia in which the Court had found that the forcible transfer of the applicants in those cases 


to Tajikistan could not have happened without the knowledge and either passive or active 


involvement of the Russian authorities. The Russian Government had shown nothing to rebut 


that presumption in the present case. Indeed, the authorities had manifestly failed to elucidate 


the circumstances of the incident through an effective investigation at the domestic level. 


Accordingly, the respondent State was responsible under the Convention for the applicant’s 


forcible transfer to Tajikistan on account of State agents’ involvement in that operation. The 


actions of the State agents were characterised by manifest arbitrariness and abuse of power 


with the aim of circumventing both a lawful decision to grant the applicant temporary asylum 


in Russia and steps officially taken by the Government to prevent the applicant’s extradition in 


accordance with an interim measure decided by the Court. The operation was conducted 


“outside the normal legal system” and, “by its deliberate circumvention of due process, [was] 


anathema to the rule of law and the values protected by the Convention”. 


Consequently there had been a violation of Article 3 on account of the authorities’ failure 


to protect the applicant against forcible transfer to Tajikistan, where he faced a real and 


imminent risk of torture and ill-treatment, the lack of effective investigation into the incident 


and the involvement, either passive or active, of State agents in the operation. 


Conclusion: violation (unanimously). 


Article 34: While the interim measure requested by the Court was still in force the 


applicant had been forcibly transferred to Tajikistan by aircraft in a special operation in which 


State agents were found to have been involved. It was inconceivable that national authorities 


could be allowed to circumvent an interim measure such as the one indicated in the present 


case by using another domestic procedure for the applicant’s removal to the country of 


destination or, even more alarmingly, by allowing him to be arbitrarily removed there in a 


manifestly unlawful manner. As a result of the respondent State’s disregard of the interim 


measure the applicant had been exposed to a real risk of ill-treatment in Tajikistan and the 


Court had been prevented from securing to him the practical and effective benefit of his rights 


under Article 3. 


Conclusion: violation (unanimously). 


The Court also found a violation of Article 5 § 4 on account of long delays in examining the 


applicant’s appeals against two orders for his detention in 2010. 


Article 41: EUR 30,000 in respect of non-pecuniary damage. 







Article 46: The respondent State was required to take tangible remedial measures to 


protect the applicant, to whom it had granted temporary asylum, against the existing risks to 


his life and health in a foreign jurisdiction. The respondent State was also required to carry out 


an effective investigation into the incident at issue. 


In addition, general measures were needed to prevent further similar violations. The 


Court had been confronted with repeated incidents of this kind since its judgment in 


Iskandarov. Such incidents constituted a flagrant disregard for the rule of law and suggested 


that certain State authorities had developed a practice in breach of their obligations under 


both Russian law and the Convention. Decisive general measures still remained to be taken 


including further improving the domestic remedies in extradition and expulsion cases, and 


ensuring the lawfulness of any State action in this area, the effective protection of potential 


victims in line with interim measures issued by the Court and the effective investigation of 


every breach of such measures or similar unlawful acts. The State’s obligations under the 


present judgment required the resolution of this recurrent problem without delay. 


(See Iskandarov v. Russia, no. 17185/05, 23 September 2010, Information Note no. 133; 


and Abdulkhakov v. Russia, no. 14743/11, 2 October 2012, Information Note no. 156) 
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 TEDH, De Souza Ribeiro v. França, n.º 22689/07, de 13-12-2012 
Temas abordados: Arts. 8.º e 13.º da CEDH, residente de longa duração, procedimento, 
expulsão, direito a recurso efectivo. 


 


Article 13 


Effective remedy 


Enforcement of deportation order within fifty minutes after court application for stay of 


execution was lodged: violation 


Facts – The applicant, a Brazilian national, lived in French Guiana with his family from 


1988, when he was seven years old, until January 2007. On 25 January 2007 he was stopped at 


a road check. Unable to show proof that his presence on French soil was legal, he was arrested 


and served with administrative orders for his removal and detention pending removal. At 3.11 


p.m. the next day he applied to an administrative court for judicial review of the removal 


order. He made an urgent request for a stay of execution suspension of the removal order and 


expressed serious doubts as to its validity. At 4 p.m., barely fifty minutes after lodging his 


application with the administrative court, the applicant was removed to Brazil. That evening 


the administrative court declared his application for judicial review devoid of purpose as he 


had already been deported. In February 2007 the applicant lodged an urgent application for 


protection of a fundamental freedom (requête en référé liberté) with the administrative court, 


which was dismissed. In August 2007 he returned to French Guiana illegally. On 18 October 


2007 the administrative court examined the applicant’s application of 25 January 2007 for 


judicial review of the initial removal order, which it declared illegal and set aside. In June 2009 


the applicant was issued with a “visitor’s” residence permit, which was renewed until June 


2012. He now has a renewable residence permit for “private and family life”. 


In a judgment of 30 June 2011, a Chamber of the Court unanimously declared the 


complaint under Article 8 inadmissible for lack of victim status on the grounds that the 


administrative court had acknowledged the unlawfulness of the measure on the basis of which 


the applicant had been deported to Brazil and the applicant had subsequently been able to 


return to France and obtain a renewable residence permit. As to the complaint that the appeal 


against the deportation order did not have suspensive effect, the Court held by four votes to 


three that, having regard to the States’ margin of appreciation in this sphere, there had been 


no violation of Article 13 taken in conjunction with Article 8 as the consequences of 


interference with the rights secured under Article 8 were in principle reversible, as the 


applicant’s case showed, since the family ties had not been severed for any length of time as 


he had been able to return to France a short time after his deportation. 







Law – Article 13 in conjunction with Article 8: The Court noted, firstly, that the applicant 


had made use of the remedies available to him under the system in force in French Guiana 


prior to his removal. However, the prefect had effected only a cursory examination of his 


situation. The applicant had been removed from the territory less than thirty-six hours after his 


arrest pursuant to a administrative removal order that was succinct and stereotyped and was 


served on the applicant immediately after his arrest. 


Furthermore, regardless of the reason for the applicant’s illegal situation at the time of 


his arrest, he was protected under French law against any form of expulsion. That was the 


conclusion reached by the administrative court, which had proceeded to declare the removal 


order illegal. Thus, by 26 January 2007 the French authorities were in possession of evidence 


that the applicant’s removal was not in accordance with the law and might therefore 


constitute an unlawful interference with his rights. Accordingly, at the time of his removal to 


Brazil a serious question arose as to the compatibility of his removal with Article 8 of the 


Convention and he therefore had an “arguable” complaint in that regard for the purposes of 


Article 13. 


The applicant had been able to apply to the administrative court. That court fulfilled the 


requirements of independence, impartiality and competence to examine the applicant’s 


complaints, which complaints contained clearly explained legal reasoning. However, the 


brevity of the period between the applicant’s application to the administrative court and his 


removal had excluded any possibility that the court had seriously examined the circumstances 


and legal arguments for and against finding a violation of Article 8 in the event of the removal 


order being enforced. It followed that no judicial examination had been made of the merits or 


of the applicant’s urgent application for interim measures. While the urgent proceedings could 


in theory have enabled the administrative court to examine the applicant’s arguments and, if 


necessary, to stay execution of the removal order, any possibility of that actually happening 


had been extinguished because of the excessively short time between his application to the 


court and his removal. In fact, the urgent-applications judge had been powerless to do 


anything but declare the application devoid of purpose. The applicant had thus been deported 


solely on the basis of the prefect’s order. Consequently, the haste with which the removal 


order was executed had had the effect of rendering the available remedies ineffective in 


practice and therefore inaccessible and the applicant had had no chance of having the 


lawfulness of the removal order examined sufficiently thoroughly by a national authority 


offering the requisite procedural guarantees. 


Neither French Guiana’s geographical location and the strong pressure of immigration 


there, nor the danger of overloading the courts and adversely affecting the proper 







administration of justice, justified the exception to the ordinary legislation or the manner in 


which it was applied. The discretion the States were afforded regarding the manner in which 


they conformed to their obligations under Article 13 could not be exercised in a way that 


deprived applicants of the minimum procedural safeguards against arbitrary expulsion. 


In the light of all the foregoing, the applicant had not had access in practice to effective 


remedies in respect of his complaint under Article 8 of the Convention when he was about to 


be deported. That situation had not been remedied by the eventual issue of a residence 


permit. The Court therefore dismissed the Government’s preliminary objection concerning the 


applicant’s loss of “victim” status within the meaning of Article 34 of the Convention, and 


found a violation of Article 13 in conjunction with Article 8. 


Conclusion: violation (unanimously). 
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 TEDH, Othman (Abu Gatada) v. Reino Unido, n.º 8139/09, de 17-01-2012 
Temas abordados: Arts. 3.º e 6.º da CEDH, expulsão, direito a um processo equitativo, direito a 
proteção, nível de garantias oferecidas pelo Estado de destino, garantias efetivas, terrorismo, 
Jordânia, proibição de tortura e de tratamentos desumanos e degradantes, processo justo. 


 


Article 6 


Criminal proceedings 


Expulsion 


Article 6-1 


Fair hearing 


Real risk of evidence obtained by torture of third parties being admitted at the 


applicant’s retrial: deportation would constitute a violation 


Article 3 


Expulsion 


Detailed assurances from receiving State that high-profile Islamist would not be ill-


treated if returned to Jordan: deportation would not constitute a violation 


Facts – The applicant, a Jordanian national, arrived in the United Kingdom in 1993 and 


was granted asylum. He was detained from 2002 until 2005 under the Anti-terrorism, Crime 


and Security Act 2001. Following his release, the Secretary of State served the applicant with a 


notice of intention to deport. Meanwhile, in 1999 and 2000 the applicant was convicted in 


absentia in Jordan of offences of conspiracy to carry out bombings and explosions. The crucial 


evidence against the applicant in each of the trials that led to those convictions were the 


incriminating statements of two co-defendants, who had subsequently complained of torture. 


In 2005 the United Kingdom and Jordanian Governments signed a Memorandum of 


Understanding (MOU) which set out a series of assurances of compliance with international 


human-rights standards to be adhered to when an individual was returned to one State from 


the other. It also provided for any person returned to have prompt and regular visits from a 


representative of an independent body nominated jointly by the two Governments. The 


Adaleh Centre for Human Rights Studies later signed a monitoring agreement with the UK 


Government to that effect. In the applicant’s case additional questions as to any possible 


retrial were put to, and answered by, the Jordanian Government. The applicant appealed 


against the decision to deport him but his claims, after careful examination by the domestic 


courts, were ultimately dismissed. 


Law – Article 3: Reports by the United Nations and various NGOs indicated that torture 


in Jordan remained “widespread and routine” and the parties accepted that without 


assurances of the Jordanian Government there would have been a real risk of ill-treatment of 







the applicant, a high profile Islamist. In that connection, the Court observed that only in rare 


cases would the general situation in a country mean that no weight at all could be given to 


assurances it gave. More usually, the Court would assess, firstly, the quality of the assurances 


given (whether they had been disclosed to the Court, whether they were specific, whether 


they were binding on the receiving State at both central and local levels and whether their 


reliability had been examined by the domestic courts of the sending/Contracting State) and, 


secondly, whether in the light of the receiving State’s practices they could be relied upon 


(whether the receiving State was a Contracting State, whether it afforded effective protection 


against torture and outlawed the conduct to which the assurances related, whether it had 


strong bilateral relations with the sending State and had abided by similar assurances in the 


past, whether the applicant had previously been ill-treated there and whether adequate 


arrangements were in place in the receiving State to allow effective monitoring and unfettered 


access for the applicant to his or her lawyers). 


In the applicant’s case, the UK and Jordanian Governments had made genuine efforts to 


obtain and provide transparent and detailed assurances to ensure that he would not be ill-


treated upon his return to Jordan. The MOU reached as a result of those efforts was superior 


in both its detail and formality to any assurances previously examined by the Court. 


Furthermore, the assurances had been given in good faith and approved by the highest levels 


of Jordanian Government, whose bilateral relations with the UK had historically been very 


strong. The MOU clearly contemplated that the applicant would be deported to Jordan, where 


he would be detained and retried for the offences for which he had been convicted in 


absentia. The applicant’s high profile would likely make the Jordanian authorities careful to 


ensure his proper treatment, since any ill-treatment would not only have serious 


consequences on that country’s bilateral relationship with the UK, but would also cause 


international outrage. Finally, in accordance with the MOU, the applicant would be regularly 


visited by the Adaleh Centre, which would be capable of verifying that the assurances were 


respected. Consequently, the applicant’s return to Jordan would not expose him to a real risk 


of ill-treatment. 


Conclusion: deportation would not constitue a violation (unanimously). 


Article 5: The Court confirmed that Article 5 applied in expulsion cases and that a 


Contracting State would be in a violation of that provision if it removed an applicant to a State 


where he or she would be at a real risk of a flagrant breach of rights protected under that 


Article. However, a very high threshold applied in such cases. Under Jordanian law, the 


applicant would have to be brought to trial within fifty days from his being detained, which in 







the Court’s view fell far short of the length of detention required for a flagrant breach of 


Article 5. 


Conclusion: deportation would not constitue a violation (unanimously). 


Article 6: The applicant complained that, if returned to Jordan, his retrial would amount 


to a flagrant denial of justice because, inter alia, of the admission of evidence obtained by 


torture. The Court observed that a flagrant denial of justice went beyond mere irregularities or 


lack of safeguards in the trial procedures such as might result in a breach of Article 6 if 


occurring within the Contracting State itself. What was required was a breach of the principles 


of fair trial which was so fundamental as to amount to a nullification, or destruction of the very 


essence, of the right guaranteed by that Article. In that connection, it noted that admission of 


torture evidence would be manifestly contrary not only to Article 6 of the Convention, but also 


to the basic international-law standards of fair trial. It would render a trial immoral, illegal and 


entirely unreliable in its outcome. The admission of torture evidence in a criminal trial would 


therefore amount to a flagrant denial of justice. The incriminating statements in the 


applicant’s case had been made by two different witnesses, both of whom had been exposed 


to beating of the soles of their feet commonly known as falaka, the purpose of which could 


have only been to obtain information. The Court had previously examined this form of ill-


treatment and had no hesitation in characterising it as torture. Furthermore, the use of torture 


evidence in Jordan was widespread and the legal guarantees contained under Jordanian law 


seemed to have little practical value. While it would be open for the applicant to challenge the 


admissibility of the statements against him that had been obtained through torture, he would 


encounter substantial difficulties in trying to do that many years after the events and before 


the same court which routinely rejected such claims. Having provided concrete and compelling 


evidence that his co-defendants had been tortured into providing the case against him, and 


that such evidence would most likely be used in his retrial, the applicant had met the high 


burden of proof required to demonstrate a real risk of a flagrant denial of justice if he were 


deported to Jordan. 


Conclusion: deportation would constitue a violation (unanimously). 
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 TEDH, Bader e Kanbor v. Suécia, n.º13284/04, de 08-11-2005 
Temas abordados: Arts. 2.º e 3.º da CEDH, garantias efetivas, expulsão, direito a proteção, 
direito à vida, pena de morte no Estado de destino, proibição de tratamentos desumanos e 
degradantes, direito ao recurso, menores. 


 


Article 2 


Article 2-1 


Death penalty 


Impending expulsion to Syria where applicant had been sentenced to death in absentia: 


violation 


Article 3 


Expulsion 


Impending expulsion to Syria where applicant had been sentenced to death in absentia: 


violation 


Facts: The applicants, a couple and their two minor children, are Syrian nationals living in 


Sweden. In 2002 they made several requests for asylum which were all rejected, and a 


deportation order was served on them. In 2004 the family submitted a fresh asylum request 


and sought a stay of execution of the expulsion order. They referred to a Syrian court 


judgment of November 2003 which stated that Mr Bader had been convicted, in absentia, of 


complicity in a murder and sentenced to death. The judgment stated that Mr Bader and his 


brother had, on several occasions, threatened their brother-in-law because they considered 


that he had ill-treated their sister and paid too small a dowry, thereby dishonouring their 


family. In 1998 Mr Bader’s brother had shot the brother-in-law, after planning the murder with 


Mr Bader, who had provided the weapon. Noting that the two brothers had absconded, the 


Syrian court stated that the judgment had been delivered in the accused’s absence and could 


be re-opened. 


In 2004 the Aliens Appeals Board rejected the applicants’ request for asylum. It relied on 


research carried out by a local lawyer engaged by the Swedish Embassy in Syria and considered 


that should Mr Bader return to his country of origin the case against him would be re-opened 


and he would receive a full retrial. If he were to be convicted, he would not be given the death 


sentence, as the case was “honour-related”. The Board therefore found that the applicants’ 


fears were not well-founded and that they were not in need of protection. 


Law:The Court noted that the Swedish Government had obtained no guarantee from the 


Syrian authorities that Mr Bader’s case would be re-opened and that the public prosecutor 


would not request the death penalty at any retrial. In those circumstances, the Swedish 


authorities would be placing Mr Bader at serious risk by sending him back to Syria. Mr Bader 







had a justified and well-founded fear that the death sentence against him would be executed if 


he was forced to return to his home country. Moreover, since executions are carried out 


without any public scrutiny or accountability, the circumstances surrounding his execution 


would inevitably cause Mr Bader considerable fear and anguish while he and the other 


applicants would all face intolerable uncertainty about when, where and how the execution 


would be carried out. Furthermore it transpired from the Syrian judgment that no oral 


evidence had been taken at the court’s hearing, that all the evidence examined had been 


submitted by the prosecutor and that neither the accused nor even his defence lawyer had 


been present. Because of their summary nature and the total disregard of the rights of the 


defence the Syrian criminal proceedings therefore had to be regarded as a flagrant denial of a 


fair trial which gave rise to a significant degree of added uncertainty and distress for the 


applicants as to the outcome of any retrial in Syria. 


In conclusion, the death sentence imposed on Mr Bader following an unfair trial would 


inevitably cause the applicants additional fear and anguish as to their future, if they were 


forced to return to Syria as there existed a real possibility that the sentence would be enforced 


in that country. Thus, having regard to all the circumstances of the case, there were substantial 


grounds for believing that Mr Bader would be exposed to a real risk of being executed and 


subjected to treatment contrary to Articles 2 and 3 if deported to his home country. 


Conclusions: Violation of Articles 2 and 3 (unanimously). 
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