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The Moral Foundations of Tort Law’

Stephen R. Permv*
[NTRODUCTION

Proposed justifications for the institution of tort law can be divided
into two main categories. The first is comprised of theories that look upon
civil hahility as a means for advancing one or more public policies such as
general social compensation, wealth redistribution, loss-spreading, or the
attainment ol economic efficiency through deterrence.! Theories in the
second category are based on individual moral rights, and are often
identified by the label of “corrective justice.” They can be divided into two
sub- mregone The first of these is best exemplified by Jules Coleman's
“annulment” theory,” which takes the fundamental pr mcaple of corrective
justice to be that wrongful (or unwarranted) gains and losses should be
eliminated or annulled. The responsibility of annulment that the theory
recognizes does not ultimately belong to specific individuals, such as the
person who caused a partic ular wrongful loss; it is, rather, essentially social
in nature. Theories in the second sub-category, by contrast, regard correc-
tive justice as involving a limited moral wkdtmmhlp that holds only between
injurer and victim. Under cerain circumstances one person who injures
another has an obhq‘auou owed specifically to the victim to compensate for
the harm caused: the victim has a correlative nght against the injurer to
recetve compensation, but no similar night against anvone else. Ernest
Weinnb has detended the best known theory of this type.”

On the annulment theory of corrective justice that Coleman defended
for many vears,! someone who has suffered a wmrmtul ]UN‘« at 1he hands of

TELHOL Stephen B Perry. All riglus reserve.

“Associate Professor, Faculty of Law, MeGill University. T wonld like o thank the
pirncipants e the University of lowa Colldge of Law Conference on Formalism and
Cortective Justiee for their discussion of the version of the Article that I presented there. [ am
particularly indebted to Jules Colenan for the many helpful conversations 1 had with him
betore, during ane afrer the Conference, and v Ernest Weinrib, who was Kind enough o send
me extensive written comments on my Conference draft, [ have also hevefited {rom comments
received when a later version of the Artcle was presented 1w a Legal Theory Workshop at
Colimbia Law School

1. The hest koaows theory of 1his nype 15 Guido Calubresi's, which combines versions ol
tee Lst theee poboies wennoned iy the text See, g, Guido Caliabrest, The Costs of Accidenrs
1070y Guiclo Caladaresi & [on T, Hivschott, Taward o Test bor Streice Liakalis i Toprs, 81 Yale
Ld, TURS (1972),

20850 e Jules L Colenan, Correcrive Justice and Wrangtul Gang 11 ] Leg. St 421
(1982): Jules l (uluu.ul. Lo Law andd the Demands of Corrective Justice, 67 Tod, L]0 549
l.'t'.*‘,i"l

Ao Sews g, Evnest |0 Weinnlb, Gausation and \IIUHLII()H: 63 Chi-Kent L, Rev, 407
(1087, [\lv sl ] Weinrih, Understianding Tort Law, 23 Val. U L. Rev. 433 (1989 Ernest |,
Wennrib, The Special Moralivy of Tor Law, 34 MeGill L. «LU“- <]‘.."HE').

Lo Coleman ins modified his position i Jules L. Coleman. The Mixed Canceptiom o
Cirrecnive Justiee, 77 Towi 1o Rev 427 (1942),
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another is entitled to have the loss annulled by being paid compensation,
But the obligation to compensate is not the injurer's, or at least not
exclusively: it is a general social responsibility involving more widespread
reasons for action. Coleman thus rejected the correlativity of rights to
repair and obligations to pay for harm caused, which is the hallmark of
theories of corrective justice in the second sub-category. This led him to
ri1autlgm~.h between the grounds of recovery and the grounds of lability in
corrective justice, and between the grounds and the modes ol both recov ery
and liability, 1 have argued elsewhere that the core concern of the
annulment theory is, in the end, distributive rather than corrective justice.?
This s not necessarily 1o say that the theory is wrong, but only that
Coleman mischaracterized it. The better general conception of corrective
justice, and certainly the dominant view within the tradition of theorizing in
this area, is the one presupposed by theories in the second sub-category,
Assume that A has causally contributed to an injury suflered by B. The
concern of these theories is to establish when and why A owes B an
obligation of reparation—that is, an obligation to compensate B for the
mjury suffered—that is corvelative of a right B holds against A to recover
for the loss.” There are a number of quite different accounts of corrective
justice thus understood, but it has proven surprisingly difficult 1o specify
the circumstances under which correlative rights and obligations of repa-
ration arise and to say whyv they are justified.

[n this Artcle T olfer a survey, taxonomy, and critique of the most
important theoretical attempts to characterize and justify correlative rights
and obligations of reparation. After concluding that all these attempts fail,
[ argue for a different approach. I should say at the ouset that the ttle of
the Article is somewhat ]T'll\legldlllL, in that 1 focus almost exclusively on
moral theories of veparation rather than on the institution of tort law. In
my view, the principles of reparation that 1 develop do constitute the main
moral foundations of tort law, but to establish that conclusion in 2
p(.‘lblld'sl\f' way requires more argument than I offer here. The imcorpora-
tion of pure moral principles into legal or social institutions is an exceed-
inglv complex business, and I do not rule out the pumlnlm in advance that
a kind of moval pluralism prevails within the mstitution of tort law. This
might mean, for example, that pure principles of 1'&1)'uminn are balanced
against, or at least qualified by, norms of economic efficiency,” As I say, I do
not rule out such pluralism, but [ do not argue for it, either. For the most
part I simply do not address such issues atall. T mention them here only to
avoid giving the impression that the relationship between pure pr inciples of
reparation and the law of torts is necessarilv a straightforward, one-to-one,
correspondance.

50 Stephen R Perry, Comment on Coleman: Coivective Justice, 67 Ind. 1], 381 (19492).

o I howryow the term “obligation of reparation”™ bion Neil MacCormek, who adapred it
from Scors legal usage. Neil MacCaormick. The Obligation of Reparation, i Legal Right and
Soctl Democriny: Essavs i Legal and Political Philosophy 212 (1952).

7o Pluralisi o this kine s ciregorically rejected by Weinvib's fovmalist gpproach to ot

M 4] 1’1

faw, brietly descvibed below, Foravery good discussion of the relationship between substinnve
principles anet josttational straciore, see Jules Lo Coleman, The Steucture of Dot Law, 97
Yale L. 1233 (1988),



MORAL FOUNDATIONS 451

Most of the arguments that have at various times been advanced 1o
justify correlative rights and obligations of reparation can be divided into
three types. Arguments of the first type artempl to reduce reparation to
restitution: A has come into possession of something that belongs to B and
hence must give it back, Arguments of the second type start with the fact
that a loss has occurred, and are based on a kind of localized distributive
justice: B has experienced a loss which is wransferrable but which will
nonetheless have 1o be shouldered by someone; as between A and B it s
morally preferable that the loss be borne by A, since she is the person who
(wmngfullv) caused it in the first place; A should therefore be fixed with an
obligation of reparation, the effect of which will be to “redistribute” the loss
to her. [n one version this form ol argument offers a justification for strict
liability, while in another it supports a principle of fault. Arguments of the
third type focus on the normative implications of voluntary action: A has
acted, perhaps wrongfully, and as a result of that action B has been injurcd
one of the appropriate normative incidents of A’s (wrongful) conduct is that
she should pay compensation to B. As with the second category, this form
of argument comes in fault and strict liability versions.

These three categories of argument that purport to justify a principle
of repararion are considered in turn. I begin by showing that arguments of
the first type are perhaps capable of sustaining some very limited rights and
correlative obligations of reparation, but not the entire range of such rights
that we intuitively think should be recognized. I then argue that all versions
of the second and third types of argument advanced to date are cither
flawed or incomplete. Finallv. 1 sketch what 1 hope i1s a more successful
argument for justifying rights and obligations of veparation that has strong
affinities with both the type two argument in favor of fault and the type
three argument supporting strict liability. The principle of reparation for
which I argue is itself fault-based.

I should make clear that most of the proposed justifications for moral

rights and obligations of reparation that I consider i this Ardcle presup.
pose at least some measure of independence between corrective and
distributive justice. If one were to assume that corrective justice was wholly
ancillary to a simple patterned theory of distributive justice, so that its point
was merely to regulate and preserve the pattern, certain obvious difficulties
would arise. It would become awkward 1o maintain that corrective justice is
concerned only with interactions between persons, and indeed only with
certain types of interactions, as has traditonally been supposed, and not
with other ways of departing from the pauern that vequire, so far as
chistributive justice is concerned, some Kind of rectification, Moreover simc
there would be no basis for regarding the local rectification of “covrectis
justice”-type disruptions of the pattern as having priority over Uthc ‘
possibly incompatible adjustments that might be required to maintain the
pattern, the conclusion that the concept of corrective justice should simply
be discarded would become very dlfﬂcull to resist.” [ois wrue that there are

B, 0 Larry Alexander, Cousation angd Correcuve Justioe: Does Tort Low Stike Senser,
6 Law & Phil. 1, 6-7 (1USTL Alexander's argument is [imiteed by the facr i he does o discuss
complex patierned theories of distibutve pustiee. like Ronald Dworkin's theory of equahiy of
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subtler and more plausible accounts of how corrective justice can be
understood as a principle wholly anallary to distributive justice, a prom;.
nent example being the theory of tort advanced by Ronald Dworkin in
Law's Empire.” Gonsideration of such accounts is beyond the scope of this
Article, although in the end 1 think they are no more successful than the
simplistic view just described. It should also be borne in mind that
proponents of the arguments discussed in this Article often make quite
different assumptions about the basis and extent of the independence of
corrective from distributive justice. This is, again. not an issue that can be
considered here. !

Finally, let me briefly mention an issue of terminology. This Article is
concerned with the principles of reparation that underpin tort law. These
principles are often labelled “corrective justice,” and I sometimes use that
expression as well. [ prefer to speak of principles of reparation, however,
not only in order to avoid confusion with Coleman’s annulment theory, but
also because the term “corrective justice” is often given different senses
even by those who limit its application to correlative rights and obligations
between two persons, In the usage of some writers the term refers only 1o
reparation, that is, to principles of respom:bzlm for harm caused of the
kind found in tort, but others extend its meaning to include the principles
ol restitution and contract. In this Article, the context should generally
make clear whether the wider or narrower sense of the term is intended.

‘The Article is long. For those who wish to concentrate on the positive
argument, parts I, IT(A) and 1II(A) are less crucial than the remainder.

[. Reraration As ResTITUTION

Anistotle muroduced the idea of corrective justice in Book V of the
Nicomachean Ethics,'' where he contrasted it with distributive justice. The
latter was said to involve a so-called “geometric proportion,” which requires
that a good be distributed in accordance with a criterion of merit or desert
among a group of persons that is determinate in number, but where there
15 no antecedently-fixed upper limit on the group’s size. Arvistotelian
distributive justice is, in Robert Nozick's phrase, patterned distributive

resotces, which define the p;tllc'l'n of distribaton chachironically rather than in terms of what
Robert Nozick calls a rime-shee pnnuple Se generally Ronald Dworkin, Whats Equalite? Par
2: Equality of Resources, 10 Phil. & Pub, A 283 (195 1), Alexander also does not consider the
possibility, eiscussed in Pave [ below, that corrective justice is ancillary not wo distributive justice
but to the concept of pmpcrt_v

9. Ronald Dworkin, Law's Empire 276-312 (1986). Dworkin's theary is more plaustble
because it begins with lhl:‘ more complex, dizchronically-defined conceprion of distributive
Justice ria:fc*nrlul in Dworkin, supra note 8, and also because it Jooks PO COrrective justice us
i means For refining or making prease a set of initially abstract distributive vights rather than
as a means for simply preserving or policing an antecedently-given and um‘plt_u Iy eletermi-
nate dismibutive scheme. T oenucize Dworkin's theory of e in Stephivn R Perrv, The
Relationship between Corrective and Distributive Jusoce tuonpubhshed manuscript on file with
the author).

100 The issue s discussedd in Pervy, supra note 9,

11 Anstotle, Nicomachean Edhics (Murnn Ostwald oms., LUGE) (heremafrer NEJ|
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justice:!? a person receives a share of the good proportional to his or her

desert or merit, While uueqml shares are clearly possible, Aristotle saw this
form of justice as giving rise to a form of equality tlnungh the ratios it
vielded. 1f the distribution has been carried out justly, the ratio of A's merit
to B's merit will be the same as the ratio of A’s share to B's share.

Aristotle said that corrective justice, by contrast, is a matter of an
“arithmetic proportion.” This form of justice applies to transactions, both
voluntary and involuntary, which take place between one individual and
another. Aristotle said that the law “ireats the parties as equals.”'® which is
a phrase undounbtedly amenable to more than one mterpretation but which
[ shall I)l‘()\'i‘iiﬂn;l“\' assume to mean that both begin with a just disiribution
of holdings: prior to the transaction they are equal in the sense that each
has what is his or her due under distributive justice. As a result of rthe
transaction. one party sutfers a gain an([ the other a loss. The judge “tries
to ... restore the equilibrium,”'* or “restores equality,”* in the following
way:

As though there were a line divided into two unequal pars, he

takes away the amount by which the larger part is greater than

half the line and adds it to the smaller. Only when the whole has

been divided into two equal parts can a man say that he has what

is properly his, i.e., when he has taken an equal part. The equal is

nechan between the greater and the smaller according to arith-

metical proportion.!”

Avistotle seems to limit the category ol involuntary rransactions to
what we would today call mtentional torts, His Lumplu incluce thett.
adultery, enticement of slaves, bearing false witness, assasination and
assault. As regards the nawure of the gains and losses o which such
transactions give vise, he has this to sav:

When one man has inflicted and another received a wound, o

when one man has killed and the other has been Rilled, the doing

and suffering are unequally divided: by intlicting a loss on the

offender, the judge ries 1o take awayv his gain and restore the

equilibvium. For in involuntary transactions we use the term

“gain” without any qualification, even though it is not the proper

term in some instances (e.g., when a person has inflicted o

wound), mnd we use the term “loss™ in a similar way when he is the

sufterer. But, at any rate, we do speak of “loss™ and “gain”

whenever the damage sustained can be measwed. 7

12, Robert Nozick, Anarchs State and Utapia 13560 (1974},
14 XE 1153a5,

[+ NE 1132a0

3, XE 113225

1G: N 13S0
17 NE | 13da7-14
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Later Anistotle adds that “the just in involuntary transactions occupies the
median between a gain and a loss: it is to have an equal amount both before
and after the transaciion.”®

This account ol reparation is interesting, because on one very plausi-
ble interpretation it suggests that an obligation of reparation is to be
understood in terms of a limited obligation of restitution. Two persons
interact in such a way that one ends up with some of the justly held hold:ugs
of the other; since the interaction is involuntary the tansfer is not
consensual, and is therefore unjust; under these circumstances the appro-
priate moral response is to require either that the appropriated holdings
themselves be returned or. perhaps. that the person in possession make
good their value. A limited restitutionary obligation of this sort—let me
henceforth refer to it as an obligation of restoration —seems to have almost
axiomatic status within a system of private property, One of the defining
characteristics of private property as a method of distributing material
resources is an owner's right of exclusive, although nor necessarily absolute,
control over an object.'” 1f this m,ht 15 to be meaningful, then a nonowner
who comes into possession of the object must have an (:I)l;gdunn 1o return
it to the owner.?" [f a particular system of private property is justified in
moral or political terms. then the obligation of restoration will also be
justified. Some might think it necessary to qualify the obligation and its
correlative right in certain ways. but a core obligation of the kind described
would seem to be an unavoidable fewture of any system of private property.

The proposed justification for a veparative principle which I have here
attributed to \rismllc. and which i shall accordingly refer to as the
Aristotelian argument,*! is an instance of the first type of argument for
correlative rights and nhl:q.umm of iﬁ'pdldtl(}ll The identifving (hdl’lClCl-

18, NE 132h19-20.

19, €F. Nozck, suprva note 12, ar 171

20, See, e.g Tony M. Honoré, "Ownership” i Oxford Essavs in Jurisprudence 107, 114
tAnthony G, Guest edy, 196 1) (dhiscussing the vight to possess as one of the incidents of “the
libesal concept of tullindividual pwnersinp™ “If dispossession withour the possessor's consent
is, m general, fovbidden, the possessor is given a vight i rem, valid against persons generally,
to remain unchsturbed, but he s noonght ta pogsess o rem undess he is entitled 1o recaver from
persons generallv what e has lost ov hied aken from him, ™),

21 T ame not overly cancerned with the historical or interpretive question of whether
Aristotle did o tact advanee this argument, since i strikes e as an imporiant argunen
whether or not he actually intended o make it Weineib offers a different interpretation of
Aristotle’s account of corective Justice, according o which it i an inchoate version of
Weinrib's own Kantan/Hegelinn theors, discussed in Pave 11 below, See Ernest | Weinrib,
Corvective [ustice. 77 Towa Lo Revo 403 (196G2) Weinrib is muoch beer quabfied than 1w
interpret Anstotle. and Ins veading may well be the preferable one. | would only make the
following two potnes, Fiese if Weinnih's piterpretation is correct. then Aristotle's argument is
bath incomplete and difficulr rooreconcile withy the more general Avisiorelian umlu\f.tnd!ngn[
ethics. Second, Weinrib savs that Aristoile could nor have intended thit the equality of
corrective justice be that ar distvibioye justice, because this wauld lead o the coflapse of the
cistinenion between them. Tel, s 4200 But, as s noted below i the wes, this collapse will s
vecur if correcove Justice is tinelersiond n rerms o the abdiganon of vestoration, and hence s
NI '-'!HHH!{L([HJ flll‘/$ i lllslllinill\. |\1\| re, Seg I|]--l| \\H ‘lfll HWLLArganient ng ||11\1 ln]hp-,_
in [-mut |- Weinvib, Legad Fovmalism: Onthe Tnmanent Rusianahty of Law. 97 Yale L[ 9449,
D8 51,75 (U8R
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istic of such arguments is the claim that reparation can in some way be
recduced to restitution. As I noted above, Aristotle seems to restrict the class
of involuntary transactions that will give rise to an obligation of reparation
to intentionally wrongful torts. He also seems to assume that at least in
paladlgm cases of corrective justice, the wrongdoer’s gain is equal to the
victim's loss. Actual appropriations of the sort involved in intentional
wrongs like theft or fraud are especially clear instances of such equality,
There would seem to be no reason, however, not 1o recognize the obligation
and correlative right in at least some situations where the gainer did not
engage in an intentionally wrongful act, as for example where she came
into possession of some item of property belonging to the loser unknow-
ingly, or by mistake. This would be in keeping with the restitutionary
foundations of the obligation.

The Aristotelian argument takes as its starting point an obligation that
will necessarily exist within any system of private property, namely, the
obligation of restoration, and then attempts to reconstruct a more general
ubhg’trmn of reparation.?** It is worth emphasizing that, at least as I am
interpreting the argument. it begins with an aspect of the concept of
property and not with the concept of distributive justice.® It is true that
property is assumed to be justly held, and for Aristotle, at least, this was
presumably a matter of conformity with a patterned conception of distrib-
utive justice. This is a natural reading of the phrase “the law treats the
parties as equals,” and it also makes seuse of the ITIE‘LLPh()I of the two

29, As will be shuwn later, one of Richurd Fpstein's avguments in fvor of <orice Bability
also takes this form. Epstein has a number ol ather avguments as well, one of which is thar
striet liabiliey is divectly entailed by the concepr of propertys this would olnviate the need for an
mtermediate step in the argument whichi yelies aii the obligation of restoration. See Richard
Epstein. 'l]nl-.iu;.,\ Private Properny and the Power of Eminent Domain, 97-98 (1085)
[hereinafter Takingsl: Richard Epstemn, Causitron aned Corvective Justce: A Reply o Two
Crirics, 8 J. Legal. Stud, 477, 50001 (1979 . As o purely concepuual chum this idea of divect
cutailment seems highly dubtous, If, Twwever, the argnment s o be widerstood as @
normative ane, then it is oo longer elear chat it has wovthing wodo with the concept of
property. See Stephen R, Perry, The Impossibiliy of General Stace Liabilicy, 1 Can, | L &
Juris, 147, 131-32 (1988), Ernest Wemrib also criciees this clanm by Epstein, but then olfers
what might easily be 1aken to be—and s cniczed by Colenin as—a purely conceprual
argument intended to show that the concept of propeny divecrly entails a negligence standind.
See Weinrib, Causation and Wrongdoing, supra note 3, ar 42528, and |uh.- L. Caleman,
Property, Wrongfulness, aned the Duty to Gompensite, 65 Chi-Keat L. Rev, 451, 454-60
(LURT). Dnoa later aviicle, howover, Weinmh puakes clear thue i is w0 purticular novmative
concepuon of property which he thinks s associated with o Baolebased vnderstanding ol
reparation. See Ernest | Weinpb, Right aimd Advanage in Privare Law, 10 Cardozo L Rey,
288, 128991 (1989} [hevemafrer Fight and Advantage]. Too facr Weinrib's theory of
repitration and his conception of properts hoth seent wo tow froa a souece more fundamenal
thian eicher, which is o certain understanding of ageney and moral personality, So far as
reparation is concerned this gives rise to an argament of the thivd tvpe, and will be discussed
as stch in Pact U below. As we shall see, Weineb's argiment s indeed concepraal, v ar the
level of ageney vather than property; the clainn is that normaivies is inbierent iy the concepr
of agency,

23, Johu Rawls appears o Fivor an interpretation of Atistorle’s writings aceording o
whicli corrective justice is wholly ancillapy to dhistributive jusiice. See John Rawls, A Theory of
_'ll\lll' 10-11 (1 72 A siilar view iy achvimeed e James Gordley, Equality in Exchunge, 69
Cal, 1. Rev. 1687, 1588-92 (1981, The ditheulties o which sitmple versions al this position
give nse are hmﬂu discussed i the Tarroduetsm, supr
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initially equal lines Aristotle uses to describe the baseline of corrective
ustce.® But the point of corrective justice is not, according to the
Aristotelian argument, the maintenance or preservation of a distributive
pattern as such; it 1s the enforcement of the obligation of restoration. If
distributive justice enters the picture it is only indirectly, as an element in
the legitimation of existing property rights. As a general matter it is not
necessary that it enter even to this extent, since there are theories of
property that do not make the legitimacy of entitlements turn on whether
the requirements of a patterned conception of distributive justice have been
met.?? The Aristotelian argument is thus not subject in any obvious way to
the difficuities noted in the Introduction that are faced by theories which
make corrective justice wholly ancillary to distributive justice.

The argument does, however, give rise to at least two other difficulties,
bath of which are concerned more with its scope than its content. The first
pertains to the range of interests that the principle of reparation is
supposed to protect. Interests other than property entitlements in material
resources are ordinarily thought to be subject to claims oftep wration. This
was clearly Aristotle’s view about life and bodily integrity, for example,
since hie savs that corrective justice applies to acts of assault and murder.
But if the Arvistotelian argument is 1o apply to such interests it must be
shown that they either involve property rights in the strict sense or are
governed by general normative relations among persons that in relevant
respects are similar to such rights.

Like Aristotle, Richard Epstein regards life and bodily integrity as
falling within the scope of reparative principles. As [ shall argue shortly, he
also attempts o reduce reparation to restitution in the manner of the
Aristotelian argument. It is perhaps this combination of positions that has
led Epstein ta claim that each of us owns his or her own person or bady in
the same way that we have rights of private property in material
resources.®® But theorists of property have treated claims like this as
;'m;blem:nic. or at least as requir wq further normative argument.”” Epstein
himsell’ has gualified his pu-.llu)n by stating that “(i]f the cmueuhlp
language does seem artificial, the language of * person: al integrity’ can be
substituted without change of etfect.”* While this is no doubt true in some
contexts and for some purposes, property interests and the interests we
have in our physical persons are in many important respects dissimilar. It

24, There 15 no need w undersiand this metaphor @s suseesting that there must inalh
i _ i wgesting .
b an actugl equality of holdings.
250 See, v Nozick, supra note 2L ar 130-520 Weneih, Right and Advantage, supra note
22, ar 128007, 1240397,

-

20, Epstein, Cansation and Corrective Justice, supra note 22, ac 500,

270 Seey e, Honords supra note 200 ar 129; Jevemy Waldron, The Right we Private
Propery 33 015, 17783, BO1-03, BUR-A00 (19851 Waldvon pots oun that writers like Nozick
who detend u Lockean vight of seli-ownership do soon the groaneds thavicis only such a right
thar tan provide protection For dadividial integyin wgaimst vavious kinds of interference of i
easentially raitious ehavacter, Td, ar 394400 lu rhat case, however, it would be circular
ivgue that individvad integriey is protecied against wortious nieerterence because there s a vight
ul self-ownersinip,

48, Eparein, Causation il Correcnive Justive, supra upte 22, ae 500 n6y.
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is plausible to think that the former but not the latter are subject to the
requirements of distributive justice, for example.?® Another difference,
which bears more directly on our present inquiry, is that we do not regard
rights 1o be free from interference with our persons as manifesting a
concern only with maintaining possession and control of a material
resource. Reparation for personal injury seems similarly to involve more
than a simple obligation to return something to its owner, and this suggests
that the Aristotelian argument has little purchase here: the obligation of

reparation 1s unlikely in personal injury cases to be explicable as, or
reducible to, an obligation of restoration. Similar conclusions will apply a
fortiori 1o intangible interests, such as reputation, privacy, and the aspects of
emotional wellbeing protected by the tort of assault, that we think are also
shielded by general principles of reparation against at least certain Kinds of
harmful conduct.

The second and, I think, more significant difficulty with the Aristote-
lian argument 1s that despite Aristotle’s claim to the contrary it does not
seem to apply where the gainer's gain is not equal to the loser's loss. The
basic situation in which an obligation of restoration arises involves the
nonconsensual transfer of possession of the very same object from one
person to another. Here gain and loss are equal, at least if we disregard the
subjective preferences of the parties. The obligation of the gainer to
disgorge the gain by returning the object (or, perhaps, by compensating the
owner for its market value) seems clear t,noup;h. and 1t is puh’\pa possible
to explain the obligation of reparation as it arises i certain property-
related torts like conversion in these terms.*” But it is evident that Aristotle
thought the principle of corrective justice dpplled and hence correlative
rights and obligations of reparation arose, even in situations where it could
not be said in any ordinary sense that the gainer's gain equalled the loser's
loss. He gives the example of inflicting a wound, which certainly bears little
obvious resemblance 1o the paradigmatic case in which a particular item of
property or share of holdings belonging to one person is nonconsensually
transferred to another. It is clear enough that a wounded person has
suffered a loss, and it may also be that the person who inflicted the wound
has gained a benefit (satisfuction of some sort, perhaps). But the loss and
the gain will not in gencral be equivalent, as Aristotle recognizes when he
says of such cases that “the doing and the suﬁenm{ are unequally
divided,”#" and “the term ‘gain’ . ., is not the proper term.”? Repair of loss
and dwungemem of gain thus come apart.? Since our concern is with

249, Cf. Dworking supra note 8, at 301
The explanarion would not exeend o compensaton for consequential diumages or for
the ownet's subjective loss due o, say, valuing the object at more than market value.

Bl NE 113248

32, NE 1132all.

33, Aristotle may have thought atherwise. since he savs that “the just occupies the median
between a gain and a luss: itis 1o have an equal amount borh before and after the transaction.”
NE 1182619-20. This suggests, vather impliusibly, that the point of corvective justice is w split
the ditference berween gam and loss even when they are distinet ane imequal. Modern private
b however, distinguishes clearly between principles of tor, which are concerned \\llll Jepair
of loss, and principles of restitution, which are concerned with disgorgement ol gain. The



458

~1
~1

TOWA LAW REVIEW (1992)

reparation, we must focus on the former rather than the later.

As was noted in the Introduction, the term “corrective justice” has
hoth a wide and a narrow sense. In the narrow sense it refers to rights and
obligations of reparation alone. In the wide sense it refers in addition to the
rights and obligations that arise under the two other basic principles of
private law, namely, the contract and restitution principles. It is evident
from his examples and from his distinction between voluntary and invol-
untary transactions that Aristotle regarded all three principles as falling
within the scope of corrective justice. In modern law these principles are
clearly demarcated from one another. Aristotle may not, however, have
drawn a sharp distinction between restitution and reparation,® perhaps
thinking that the obligation of restoration could justify claims for both
repair of loss and disgorgement of gain. It is far from clear that the
obligation of restoration could serve as the foundation for the entire range
of restitutionary rights and obligations recognized in modern law, even
though it is restitutionary in character uself,* but that is not our present
concern. The principle of reparation pertains to repair of loss, not
disgorgement of gain, and consequently we must ask whether the obliga-
tion of restoration can ground an obligation to make good a loss even if the
injurer did not make an equal gain, or any gain at all.

In the following passage [rom his book Takings, Richard Epstein can
plausibly be understood as attempting to develop the Aristotelian argument
along just these lines:

Within the private law, the only difference between taking and

destroying is that a claim for conversion becomes a claim for

wrongful destruction. The destruction makes it very difficult to
calculate the benfit obtained by the defendant. so the tort
measure —harm to the plaintiff—becomes by default the sole basis

distinetion is nicely llustrated by the comman law doctrine of waiver of tor, which under
cortain chicumstances gives an injured paoy an election berween obrtining compensation for
her lass and recovering the other pany's ginn, Fhe plainaff must opt for one claam or the
othier: she cannot pursue bath, The classic discussion of the doctrne s Arthur 1. Corbin,
Vaiver of Tort and Suic in Assumpsit, 19 Yale Lo 227 (1910).

b See supra note 33,

35, Richird Epstein is apparently of the view that the gencral obligations of both
restivution andd up aration can be reduced o what [ have called an obligaton of restoration,
Atter refernng to the clection berween resunitionary and reparative remedies which is alfered
by the dovivme of waiver of torr, he goes an o sav the following:

Where the loss 1o the plaintfl exceeds the gain to the defendant, the plainuff

recovers the full extent af his loss under a wort theory, Where the gain o the

detendant excecds the lass 1o the plaindft, the plantitt caprures thae gain under o

restitution theory o, This vemedial chaice 15 presented where the benefit and loss

are of roughly the sime magnitude ar where they are widely different. Yer the entive

debine 15 intelligible only because it presupposes that the original wrong For which

reliel is required is the wking of private property
Fpstenn, Takimgs, supra note 22, ar 36-37. Epstein does not explicicly sav as much, but the
reason why velief is required for a tking is presumably thar the tiker has an obligaton w
restore what she has taken, Tuis not enough, however, simply to assert that comprehensive
obligations of vesttution and rep aration can be veduced s an nhiu.‘.ninu ol restoration: an
argument is veuived, Epstein’s argument with respect w reparation is set out in the passage
qnuu_d i the test, mha note 36, He does ot secm o have an argament for restitation,
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for recovery. But the resemblances between the conversion of
property and its destruction are powerful. Conversion involves
the use of force o remove a thing from the possession of the
owner. Destruction involves the use of force to work physical
changes in things that remain in the possession of the owner.
Taking and destroying are close substitutes for each other and
each forms an essential part of the law of tort. Just as tort liability
goes beyond conversion, so oo does prima facie liability of the
state under the eminent domain clause. Surely no one would
argue that the state does not take private property when it blows
up a building, or that thereafter it can condemn the land without
paying for the building it has destroyed.?5
Later in the book Epstein says that this discusssion of conversion and
destruction shows that “torts themselves are a sub-class of 1akings.™?
This is an interesting argument. Its central claim is that at least certain
ways of causing damage to property ave morally indistinguishable from the
phvslc"l] appropriation of property and so should give rise to the same
reparative remedy. We can think of the argument as proceeding in the
following manner. Assume hrst that A has knowingly or intentionally
Appropr ated the property of B. The obligation of restoration discussed
above would then require A to return the property Lo B. Suppose next that
A intentionally damages the property while it is in his possession. Surely,
the claim would be, his obligation of restoration now requires him not just
to return the damaged property but to make good the loss he caused while
he had conwrol of it. The obligation requires him 1o return appropriated
property in the state it was in when appropriated or, if this is impossible, to
pay compensation for the subsequent deterioration or damage, at least
when it was intentionallv inflicted. If that is so, the argument continues,
then it would be morally arbitvary to insist upon an actual appropriation in
the [irst plau.. Intentionally dmnagmu sumcthmg after physically appro-
priating it and mlemmnd]]v damaging it while itis sull in the possession of
its owner are morally equivalent, and both should be treated as takings
calling for the same remedy of reparation. Destruction is a constructive
Lile,r sa to speak. One could then vy to push the argument further, as
Epstein in effect does elsewhere ™ by maintaining that there is no morally
relevant difference, so far as the assimilation of destruction to lakings is
Lnncmne(l among mtentionally damaging property, knowingly aubjutnu,
it to a risk that subseq\wm[\ materializes, and indeed simply causing
damage unintentionally or nonneghgently, This is one of the lines of
argument Epstein pursues in his avempt to justifv a tort regime of swict
liability.
I have argued elsewhere that the logic of this argument does not justify
Epstein’s final move from responsiblity for harm that resulis from the
kunwmh |mpﬂ~.mtm ol sk (snh]uuw nct'lwmut) to responsibility for

6. Lpstein, Takings, supra note 232, g 33,
9. ld.ue 74,

A8 See Richard Epstein, A Theary of Siviee Liakilioy, 2 70 Legal St 131, 138-60. See als
Perry, sipra nore 22, ar 14850,
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harm however caused (strict Lability).*® But there is a problem with the
argument at an even earlier stage. The crucial step is the proposition that
the obligation of restoration requires someone who intentionally damages
appropriated property 1o compensate the owner. No doubt an ubhg,mnn to
compensate does arise here, but it cannot be derived from the obligation of
restoration: compensation is most plausibly regarded as depending on the
intentional, and hence wrongful, nature of the damaging act. To see this,

recall that the obligation of restoration seems to arise even where A comes

into possession of B's property innocently or by mistake, If the argument
under consideration were sound, then one would expect compensation to
be owed for damage caused in the course of innocent as well as wrongful
“appropriations.” Damage inflicted intentionally or negligently during the
course of an innocent appropriation may well require compensation, if
mistake of fact concerning title is not a morally appropriate defense, but
this does not seem to be true of damage caused entirely nmocenrls “ This
makes it clear, I think, that it is the wrongful character of the d amaging act
and not the obligation of restoration which leads us to think that compen-
sation is owed. The normative principles that will explain why someone
whose wrongful conduct causes loss is required to compensate have not, of
course, been stated yet; that is the 1ask of the remainder of this Article. But
even so, it is evident that the Epsteinian argument, based on the supposed
similarity between taking and destroying, does not succeed in reducing
reparation to a limited conception of restitution. !

The claim that a restitutionary |mt1ttmr|0r1 for reparation could not be
extended beyond cases of equivalent gain and loss was indirectly made
some years ago by ]u!es Coleman.** Until quite recently, Coleman held that
the right in corrective justice of a victim to recover for her loss was not
correlative of an obligation on the part of her injurer to pay compensation.
But he did recognize such correlativity uhew the mjurer’s gain and the
victim's loss were themselves correlative, or, as Coleman also put it, where
they were not “logically distinet.” The t:.\dmples he gave of correlative
gain and loss were fraud and theft, with respect w both of which the ;‘uin
on one side is, leaving aside any \ub|umo ptelcrcnws of the parties,
equivalant to the loss on the other. This situation was contrasted with that
found in negligence cases, where any gain accruing o the negligent actor

349, Perry, supra note 22, at 148-50.

40, Innocent damage caused durving a weangful appropration is o more difficule case thig
need not be considered here,

A1 A similar but semewhat different argument for the same conclusion would begim with
the premise that the obligition of restocation conceivably requives no maove thion thi o person
in possession of someone else's PrOperty retiin i o the owner i whatever physical stare it
happens t be in, Further normative argument concerning the lnlmnmlnp betwedsn wrong-
doing and reparation is thus required, the arguiet would continue, in order 1o shinw why
and under what circunistances one is entitled o have property in i ceviain condition, as
opposed to just havimyg it As we shall see below, Ernest Weinvib avgues that the prindiple of
abstract right, which lhe thinks underlies corrective Jumu. I 1|l|l|Ht'| ent to the physical state
of property. He velies on this contention o argue againse Epstein's thesis that destticnon of
property is a taking. Weinrib, Causation and Wrongdoing, supra note 3, ar 423-24,

12, Coleman, Corrective Justice and Wrongiul Gain, supra note 2, a0 42:4-23,

48, Iel. at 485
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will be in the form of ex ante savings that result from his not having taken
dpp]D[)l late precautions; he secures no additional gain it his negligence also

happens 1o injure someone else. Coleman suggested a restitutionary
principle as the basis of the correlativity of right and obligation in fraud and
theft cases. But since he clearly did not envisage the principle as extending
to all wrongtul gains the retention of which would constitute unjust
enrichment,* it is reasonable to suppose that he had in mind the limited
restitutionary obligation I have labelled the obligation of restoration, It is
evident [rom the fact that Coleman did not regard the scope of the
obligation and its correlatve right as extending beyond wrongs like fraud
and theft that he did not think it laid the foundation for a general account
of reparation. The arguments of this Part suggest that in this he was right.

[I.  Reraration as Locauizen Distrisetive Justice

The second general type of argument that has been put forward 1o
Justity correlative rights and obligations of reparation is based on what I
shall call localized distributive justice. A causes B loss, perhaps as a result of
wronglul conduect. The claim then is that as between these two, it is
preferable that A should bcar the loss. (The characteristic phrase used 10
introduce such arguments is “as between these two.”) An argument of this
sort is based on a claim of distributive justice because it focuses initially on
the loss, which is regarded as a burden to be distributed among a specitied
group of persons. It is an argument of localized distributive justice because
the group is limited to the victim and her injurer (or injurers). There are
two main versions of this form of argument. According to the first, the fact
that A acted, theveby causing B loss, is sufficient reason to shift the loss to J;
this is an argument for strict hability. According to the second, there is only
reason to shift the loss to A if A acted w rongfully; this is an argument for faul
liability, These two versions of the distributive argument ave considered i
.

A, The Distributive Argument for Strict Liability

Holmes stated the distributive argument for strict hability very suc-
cinctly:

Every man, it 1s said, has an absolute right to his person, and so
forth, free from detriment at the hands of his neighbors. In the
Cilses put, lhe plaintiff has done nothing; the defendant, on the
other hand, has chosen to act. As between the two, the party
whose voluntary conduct has caused the rldnm;.,c should sulfer,
rather than the one who has had no share in producing it

It should be emphasized that Holmes did not think this argument was
correct. He was merely staung the strongest theoretical case he Ihnuqht
could be mustered for surict h.lbllll\ so as ta he able o refute it. The
argument emphasizes the activity l)fclll mJutu m producing harm and the

I Coleman’s position ditfered o this point from Epstem’s: Sqe supra note 35,
A5 Ciliver WL Holes, The Gommaon Law 68 (Mark DeWaolle Howe eel., 19658)
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passivity of the victim in suffering it. The fact of having voluntarily
performed an action is regarded as an appropriate basis for redistr lbutmg
any loss that the action causes. This hints at a powerful idea, but the
Holmesian formulation of it is incomplete* Why should a voluntary
decision to act have the normative significance the argument auributes 1o
e

The most compelling answer to this question, and the one given by
another 19th century jurist, Baron Bramwell, is that if the loss were not
redistributed to the actor then she would take the actual or potential
benefits of her activity while shifting the costs to someone else.*7 In modern
economic terms, she would be permitted to externalize her costs. On this
view the normative implications of cost externalization are not limited to its
effects on efficiency, since there seems to be something fundamentally
unfair about fulcmg another person to bear some or all of the costs of your
voluntary actions where only you stand to benefit from them. This
suggestion, the intuitive appeal of which is clear enough. gives the
distributive argument for strict liability the following cast. A caused B harm.
A was active and stood to benefit from her activity, wheveas B was simiply
the passive recipient of the effects of A's action. As between these two it is
fairer thar A rather than B bear the loss, since otherwise A would take the
actual or potential benefits of her activity but would not bear all the costs,
at least some of which would be passed on to B.9%

46, Holmes' own response 1o the arguiment was lor that reason unsatisfactory. See Perry,
supra note 22, at 154-33,

47. Bamford v, Turnley 3 B. & 5. 66, 85, 122 Eng. Rep. 27, 83 (Ex. 1862): *1F, thaugh the
wood were their own, [r.ui\\.n nmu:s] still \\nnl e it compensated them to vun reains at the
cost of burning the wood, then they obyvinusly ought o compensite the vwner of such wouod,
not being thc,ltl\t.ln:s i they burm ir down in m.lkmu their gaius! " his argument s clearhy
premised an the thought that a person who gains rom actviey—or, noodoubr, who mereh
stands or hopes 1o gaint—ought. in firness, w bear the costs ol thit acnvity as well,

48, 1 have argued elsewhere thin something lae this avgument lav ar the hean of the case
fon stvice lability thar Rivhard Epstein was attempting w develop b his eacly papers, althongh
it is often obscured by u terse and ellipieal formulation or by the overlay of other arguments,
See Perry, supra note 220 a0 15435, Althongh n s not expressed very perspicuously, the
essence ol the arguiiment can e discetued i the following sentence from Epstein’s Brst aiticle
on serict Liability: “The docvine of stiet Babilioy holds that proof dhar the detendant caused
harm creates [a presumption of liability | because proot of the non-reciprocal souvee of haom
is suffivient o upset the balance where one persin must swin and the athey muost Tose," Epsiein,
supra note 38, at 168-64 (L argue i Perry, supra note 24, ar 159 & 160, that such phrases as
"non-reciprocal source ol him.” which appear quite frequently i carly Epstein, ave simiph
surrogates for the distiicnon beoween senviny asel passivieyg T subsequent articles Epsien
sometimes formulated the elements of the argument i more nansparenn terms, For eximple,
its chavacter as an instance of foealized distributive justice was brought oue quite desrds wien
Epstein wrote that “[tlhe only proper question for win Tiw is whether the plaingf o the
defendant will be required o bear the luss” Richiard Epstein, Defences and Subsequent Pleas
in a Svstem ol Stryer Liabilivg 2 ] Lepanl Stuwd 163, 16U (1974), Similacde, the ddea that i is
unfuir o externalize one’s costs is forecfully expressed in the following passage: “Ouee a
defendant is allowed vy excuse himsell on the grounds thie be acted with due regard tor the
plingt?, i tollows that e will be abile o keep die benetits of Bis own acions even as he
imposes their costs wpon o stranger.” Richard Epstein, Tntentional Favims, & 1 Lepal Siod.
01, 348 (19751 Epstein his recently modiliod his eorher views, alihowgh the sanie aod
extent of his shift w position are nor entively elear. See Richined Epstein, Cansation —Tu
Contest: An Afrerword, G Chickene 1. Rev, 6335 (1947,
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The main difficulty with this argument can be stated brietly.#" There
is no simple distinction to be drawn between the parties to a harmful
interaction such that one of them can be labelled the “active” injurer and
the other the “passive” victim. Suppose, for example, that A drives into and
damages B's parked car. It is true that there is a sense in which A was active
and B passive at the time of the acaident. But, contrary to what Richard
Epstein has sometimes claimed,”® it is not possible to determine which of
the parties should bear the loss by temporally limiting the reparative
mqguiry to the time at which harm actually occurred. In the example given
it is, I think, obvious that the inquiry must consider actions performed by
both parties—A's act of driving, on the one hand, and B's act of parking her
car, on the other—even though one of these actions ook place prior to the
harmful interaction. Thus, one must consider not only whether A was
driving recklessly, say, but whether B had parked her car in a dangerous
location where A, even if driving normally, could not see it.>! Itis necessary,
in other words, to treat both parties as active, even if the relevant actions
might have taken place at different times and, possibly, well before the
actual injury. This is true not just of the particular eumpln but of harmful
interactions generally, since a victim of a harmful interaction can, except in
unusual circumstances, be said to have made a choice to be where she or her
property was located when the harm she suffered occurred.

The claim that there is no meaningful distinction to be druwn between
an active injurer and a passive victim has two distinet aspects, each o which
bears upon the distributive argument for strict liability. "The fivst is that one

cannot say that A —the supposedly active injurer—was the cause of the harm
while B was simply passively suffering the effects of A's activity. ™ Actions of
hoth were causes of the injury, even if those actions did not occur
simultaneously, This means that a theory of reparation that tries to tie loss
alloeation o causation and nothing else—that is, a theory of general strict
liability — will necessarily be indeterminate, 1his conclusion follows whether
one analvzes causation in terms of strong or weak necessity, these being the

19| have criticized the distoibutive argument Gor seeiet labilivy i Peres, supra note 22, a1
[34-59, and consequently will not consider it ar length herve.

a0. Richard Epstein. The Temporal Dinmension i Tore Law, 53 U Chi. L, Rev, 1175, 1190
HURE).

A1 Note how natural s inthis context to employ erms like “reckless” and “dangeraus,”
whiclt have unavoidable connotations of Faule As is e ked below, Epstein’s putive
account of cuusation, which is based on "pavadigins” oF ways to cause havm. is reallv a thieon
ol responsibilivy that nnplicidy incorporares a parricudar conceprion of Gt See further Perey,
supri note 22, ar 161-68. That the theory vehes on Faulr-oviend, normative considerations is
espectally evident with respect to the so-called parvadigm of dangerous conditionns, which is one
al two paradigms—rhe ather s the paradigm of fovce < that Epstein woid say are potentialhy
applicable w the parked car example describedd inthe e

52, Weinrib holds a view ol causation tha is swrpnisingly Epsteiian, See, oo, Weinrib,
Right and Advantage, supra now 22, av 12483 ("[Abstract vight| etaploys a trausitive conception
of causation, in which action originating in one pevson reaches out o alritnge the plvsical or
proprictary nights of another™: of, Weinril, Undersranding Tore Law, supvie note 3, at 317
(For torn Jaw, one party is dactive and the other passive as the ellecs move from thete angin
in the defendant's act to their resting point in the phonift's injuey” ) Althoogh Weiieib argoes
strenuottsly against strict Babilivy and in Bvor of Ll Bis andersiding of coasaton 18 an
apen invitation (o the distitburive argument lon soce liabitice,
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two predominant approaches to the subject in the modern legal and
philosophical literature > A version of the strong-necessity theory, which is
essentially the venerable but-for test, has been defended by John Mackie,5
Richard anht has argued vigorously in favor of the weak- necessity
approach in the form of the so-called NESS test (necessary element in a set
of sufficient conditions).” In the example of the parked car siruck by
another car, both the but-for and the NESS tests would designate the
actions of both A and B as causes of the harm. In the case of the NESS test
this is because both actions would be conditions required to complete a set
of actually existing conditons that together were jointly sufficient to
produce the harm.

[ have argued elsewhere that Epstein’s attempr to produce a theory of
causation that justifies the conclusion that one or the other of the parties to
a harmful interaction was the cause of the injury fails.®® He has not
presented a pure theory of causation at all but rather an account of
individual moral responsibility disguised as a theory of causation: the
theory is shot through with normative consideranions that are drawn, for
the most part, from a distinctive conception of fault.”” Epstein thus avoids
the Scylla of indeterminacy only by surreptitiously embracing the Charyb-
dis of fault. A similar fate, I believe, awaits any theory of causation that
claims to be able to idenufy a particular action as the cause of a given
harm.»®

The second important aspect of the claim that there is no meaningful
distinction to be drawn between an active injurer and a passive victim
concerns not the determinacy of a theory of general strict lability but its
Justification. The distributive argument for strict liability assumes that an
active agent, in pursuit of her own s.{onlx and interests, causes harm to a
passive bystander. It concludes that strict Lability is justified because the
harm represents an externalized cost of the agent's activity that she, as the
party who stands to benefit, should in Fairness e uql'ncd to bear. But once

330 See Richard W, Weight, Caunsation, Responsthilive, Risk, Probabiliry, Naked Sianstics,
and Prool: Pruning the Bramble Bush by Clarvifving the Concepts, 73 towa L. Rev, 1001,
H020-21 (1988). Wright argues persuasively that a wepk-necessivy approach is preferable w
one hased on strong necessity, e, ar 1022 34

1. John Mackie, The Cement of the Universe: A Sy of Gausation 29-87 (rev, ed.
IRELIRAN

55, Richard W. Weght, "Uhe Efficiency Theory of Cavsation and Responsibility: Unsci-
cnnfic Formalism and False Semantics, 68 Chi-Kenn L Rev, 383 010870 Richayd W, Wright,
Causation i Torr Law, 78 Cal. L. Rev, 1737 (1983); Wright, supra note 530 As Wright
acknowledges, the NESS test was first formudined by FLLA Hare aned Tony Honord, whe were
themselves drawing an the work of John Stware Millo See HLLALD Fine & Tony Houoré,
Caunsation iy the Law 7, 111217 (2 eod, 1983

A6, Perry, supra note 22, av 159638

57, Ll ). lehak Englard, Can Serict Liabihuy be Generalized s, 2 Oxford |. Legal Stad, 243,
25 0-5% crusd)y Wiighe, Causation an Tort Law, supia gore 55 au [750-5380 Gary T, Schwartz,
Uhe Vitality of Neghgence and the Ethies of Suice Liabiliog, 15 Ga Lo Res . 905, UET-58 (198 1),

e A quatlitied claim of this soreis pioe of Hace snd Flopod's “conmmon sense’ accoant of
cansaticn. Hare & Honord, Gausation in the Liw' supra aobe 33, chse 2,80 The wccount is
eviticized tor importing clements of policy ar moral vespansibuiy in Maekie, supra nore 54, at
12729 andd 1o Wright Cansation i Tore Law, soprd nore 35 ar 1715500,
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it is conceded that both parties to a harmful interaction must in general be
regarded as actively in pursuit of their own ends and interests, where the
activity of each is causally implicated in the harm one of them has suffered,
this conclusion becomes untenable. The simple idea that A is benefitting
from, while B is bearing at least some of the costs of, a single action or series
of actions performed by A can no longer be accepted. A harmful interaction
generally results not from a single choice to act but from the intersection of
two such choices, The fact that it is B rather than A who suffers injury is
qm]pl'. a contingent fact which tells us nothlng about whose activity the cost

“really” belongs to. A theory of strict liability that redistributed loss from the
person who suffered it to whomever else happf.ncd to be causally involved
i its production would avoid the indeterminacy problem, but it would also
be morally indefensible. Once again we seem to be naturally driven towards
normative criteria, such as notions of fault, for determining who among the
persons causallv contributing to a loss should ultimately be required to bear
it

Ronuld Coase relies upon the idea that a loss cannot be uniquely
attributed 1o one of two conflicting activities in his classic critique of A.C.
Pigou's thesis that the economically appropriate way to deal with an
externality is to place the cost, through governmental action of some sort,
on the party who caused it.” Coase argues not only that private market
transactions can, under certain conditions, achieve allocative efficiency
without governmental intervention, but also that the Pigouvian conception
of an externality 1s itsell fundamentally flawed: a cost that is incurred when
activities conflict cannot be a~slgned to one of those activities on causal
grounds alone. Coase is sometimes accused of “causal nihilism,™" or of
having made a conceptual error in his discussion of causation.®! But these
criticists are directed towards his LLtim that because “[wle are dealing with
a problem ol a reciprocal nature™ we must ask “should A be allowed to
harm B or should B be allowed to harm A" For example, if a 1'1mht:| s
caitle can roam unrestrained, they will dz image the nc:qhhunng farmer
crops. But it the farmer is gra anted an injunction requiring the rancher to
put up a fence, it is the latter's intervests that will be harmed. Colerman notes
that “the ‘harms' society causes by making one rather than another
entitlernent decision are conceptually different froni the harms two com-
peting activities may or may not cause one another.” This is certainly true,
but it is fr from clear that the “problem”™ Coase had in mind here was the
nature of causation or harm, as opposed 1o the general economic problem
of whit o do about the decreased value of overall production that has
resulted from a conflict of activities. Surely it is innocuous to say that the

A S Ronald Coase, The Prablem of Socind Cost, 3 10 Lo & Econ. 1 (10960),

GO, Ernest [ Weinrdl, The Case for A Dy o Rescue, 90 Yale 1.]. 247, 249 (1980), See also
Weinnbh, !(u_,ill and Advantage, Supri note 22 ar 1200 ([Clausation of luem s identified [by
Coase| with the potential reaprocity of effect mmong economic actors in their competition Lor
i scarce resonrde.” ).

il juies 1T, Coleman, Efficiency, Exchimge and Auction: Philusophic Aspects of the
Eeanonmie Appeouch o Law, 68 Cal, L, Rev. 221, 255356 (1980).

62 Clouse, supra note 54, at 2

G, Colemun, sapea note B, ar 236
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relevant economic question i1s whether A should be allowed to cause harm o
B (in one sense of “causing harm”), or whether B should be allowed to cause
harm to A (in another sense of “causing harm.")

Whatever Coase may have meant by reciprocal harm is ultimately not
very important, however, because he does not relv on the idea when he
directly addresses the role causation plays in harinful interactions. In his
discussion of the old nuisance case of Biyant v, Lefever,® in which the
plaintiff’s chimney smoked whenever he lit it because the defendant had
built a wall nearby that kept the air from circ ulating freely, Coase says this;
“The smoke nuisance was caused both by the the man who built the wall and
by the man who lit the fires. . .. Eliminate the wall or the fires and the smoke
nuisance would disappear. . . . 1If we are to discuss the problem in terms of
causation, both parties cause the damage.” These passages do not involve
the kind of conceptual mistake discussed by Coleman, since Coase clearly
presupposes an understanding of causation based simply on strong or weak
necessity. It has already been mentioned that in contemporary theorizing
about causation, these two types of account predominate. It is therefore not
possible to dismiss Coase’s rejection of the idea that costs can be determi-
nately assigned to particular activities on causal grounds alone with a simple
claim that he was emploving an eccentric or obviously mistaken concepuon
of causation.

Coase’s critique of the claim that a cost can alwavs be uniquely assigned
on causal grounds to one among a number of mnﬂutmg activities under-
mines both the determinacy and the justification of economically oriented
theories of strict liability that call for the internalization of costs o the
activities that caused them. So far as determinacy is concerned, Coase’s
critique is essentally the same as the objection offered above to the
distributive argument for strict liability. This should hardly be surprising,
since both the distributive argument and the economic theories conceive of
strict liability as a mechanism for internalizing costs, differing onlv in the
reasons that they view such internalization as desivable. For the distributive
argument internalization is justified on grounds of fairness. For the
economic theories it is justified b considerations of ecconomie elficiency
and the proper functioning of the market. Both are vulnerable, however, to
the objection that internalization simply cannot be determinately achieved.

In an early article Guido Calabresi defended an economic theory of
strict liability on the ground that ™ ‘tort” costs should be borne by the activity
which causes them."*® He adopted an explicitly Pigouvian approach to the
externalities problem: “The function of prices is 1o reflect the actual costs
of competing goods, and thus to enable the buver 1o cast an informed vote
in making his purchases.”® Subsequently, however, Calabresi moved awav

64, 4 G.P.D. 172 (1878-79).

65, Coase, supra nore 59, at 13 (emphasis m originil)

66, Guido Calabresy, Some Thoughts on Risk Distribution and the Law of Tors, 70 Yale
L.). 99, 533 (1461) (emphasis added),

67, T at 302, €F id, ar 514 ("Nt charging an enterprise with o cose which arises from i
feads o an understiement of the true cost of producing irs woodss the result is tht pmph
purchase more of those goods thau they would i heir true con were refieced in their price.”).
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from this account of tort liability and adopted instead a theory of general or
market deterrence, which requires that accident costs be allocated to the
actor or activity able to avoid them most cheaply.®® At the same time he
acknowledged that the problem of determining which costs should be
allocated to which activities cannot be solved by a formula, let alone by “a
metaphysical search for ultimate causes."i% This abandonment by an
eminent tort theorist of the Pigouvian approach to externalities reinforces
the conclusion that the distributive argument for strict liability, based as it
is on a similar concern for internalizing costs, is seriously flawed.”

B.  The Distributive Argument for Fault

The essence of the second general type of argument claiming to justify
correlative rights and obligations of reparation is reliance on a localized
conception of distributive justice. The argument for swict lability just
considered took the basis of redistribution to be the voluntary performance
of an action that subsequently caused harm. The argument of localized
distributive justice discussed in this subpart regards the wrangfulness of
action as the appropriate basis for redistribution. When the principle of

In the same article Calabresi remarked that auromobile accidents are probably a cost both of
criving and ol walking or living generally, but then added that 1 have not, in this article,
attempted t probe what influences our decision that a particular 'cost’ is caused by one activity
vather than another.” L at 506 1.24. Inwevestingly, Calabresi has recently smd that this
foomate is all thar vemains of a full avalysis of “causal reciprociy® along Coasean lines that had
breen contained in an earlier version of the arncle. He was convineed ro remove that discusssion
and replace it with a conventjonal Pigousian treatment of causation, See Free R, Shapiro, The
Maost-Cited Articles from the Yale Law Journal, 100 Yale L[, 1449, 1483-84 (1991).

68, Calabresi, supra note 1, at 153,

64, Cuido Calabrest, The Decision for Accidents: An Approach to Nonfault Allocation ot
Costs, 78 Harv, Lo Rev, 713, 725 (1965). Calabresi later acknowledged that there is very linle,
if any, room in a theory of market deterrence for the concept of causanon as it has traditionally
heen vuderstood both in rore law and by corrective jusuce theonsts. Guido Calabresi,
Concerning Cause and the Law of Torts: An Essay for Flarry Kalven, Jr., 43 U, Chi. L. Rev.
34, 85 (I‘IT'n Michael Trebilcoek has vecently suggested that there is an “inherent mdeter-
minacy” i the process of interalizing accident costs even when the criteria adapred are
ecomomic vather than cansal, See Michael Trebilcock, The Social Insurance Deterrence
Dilemima of Madern North American Tart Law: A Canadian Perspective on the Liability
Dnstivance Grisis, 24 San Diega L. Rev. D24, O87-8Y (1987),

7O Tt is intevesting to note that an argument strikingly sinlin (o the distributive argument
For strice habiliy has sometimes been advanced we justfy the complere abandonment of ot
lw i Favar af agenerdl no-fault compensacon scheme, am indebred o Gabrielle Tuener for
drowing o my attention the fallowing passage from the Report of the Roval Comnissions of
Inguiry, Compensation for Personal Tnjury in New Zealane 40 (1967), (This report, knawn as
the Woodhouse Repaort, was the basis for the introduction of the general no-fault regime for
persomal injury in New Zealand.)

Just s a modern society benelits from the productive work of irs dirizens, so should
SOCIETY iece lnplllhlh!hl\- collectively for those willing to waork bur prevented from
cdoing so by incapacity, And, since we all persist in tollowmg community activities,
which veur by vear exact 2 predictable and inevirable price in badily injury, so shouled
weall share in sustaining those who become the vandom bue statistically necessan
victns, The inherent cosi of these coranuminy activites should be bovme oo basis ol
eruity by the commuminy,

| e ahjections o the dhstributive avgument for stace habilioy ehite are disoussed m the est do
not appiv o this collectivise vevsion, althowgh o may well suffer from other difficulties,
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reparation this argument is supposed to justify is translated into a tort
regime, it generates a standard of liability based on fault.

The following passage from an article by Jules L. Coleman, in which
he defends what he elsewhere calls a principle of “weak retributive justice,”
offers a good example of the distributive argument for fault:

In torts we are dealing with activities and their accident costs. The

question is always who shouvld bear these costs. There is, in other

words, a loss—one which in a sense will not go away. Someone has

to bear it. The common law approach to the problem of deciding

upon the incidents of such a loss is almost always to restrict that

decision to a choice between the injurer and his victim, If the

choice is between a faultless victim—that is, one whose conduct

fails to contribute causally to the harm or one whose conduct,

though it contributes to the occurrence, in every way complies

with community ideals—and a faulty injurer, one whose conduct

not only contributes to the occurrence but falls below our ideals as

well, the loss ought to be imposed on the party at fault.?!
Coleman’s argument is distributive because it focuses primarily on the
victim'’s loss, treating it as a burden that must be borne by someone. The
form of distributive justice it envisages is localized because the group of
potential loss-bearers is limited to the injurer and the victim. It should be
noted, however, that Coleman regards this restriction as an imposition of
the common law and not as a morally fundamental feature of the
distributive problem. This is an important point, to which | shall return.

Coleman's assumption, then, is that a loss resulting from a harmful
mteraction must for extraneous reasons be distributed only between the
parties to the interaction. He argues that the appropriate criterion of
distribution looks to their relative moral shortcomings, so that if the choice
is between an innocent victim and a faulty injurer, the loss should be placed
on the injurer. In appropriate cases this would justify the recognition of
correlative legal rights and obligations of reparation. An essentially similar
argument was earlier relied upon by William Prosser to defend Andrews'
view over that of Cardozo in Palsgraf v. Long Island Railread Co.™ Like
Coleman, Prosser maintained that, given a choice between an innocent
plaintitf and a defendant who had acted faultly, the loss should be placed
on the latter.™ Arguments of this kind also appear with great frequency in
Jjudgments in tort cases.™

Jules L. Coleman, Mentul Abnermalioy, Personal Responsibilivy, and "Tort Liability, i
Mental Hiness: Law and Public Policy 107, m 120-21 (Baruch Ao Brody & H. Tristram
Engelhardr [r., eds., 1980) [hereinalter Mental Abnormabiv], See alio Jules Coleman, Justice
and the Arguiment for No-Fault, 3 Soc. Theory & Prac. 161, 174, 180 0 18 (1975) [hereinalter
Justice and No-Faul] Ginoroducing the term “weak remibutive justice™): Jules L. Coleman, On
the Moral Avgument for the Fault Svstem, 71 . Phil 473, 48580 (19740 [hereinaler Moral
Argument|.,

2. 162 NGE: 99 6GN.Y. 1928).

73 William L. Prosser, Palsgral Revisited, 32 Mich. L. Rev, 1, 17 (1953),

T4 Sees eoge, Sindell v Abbon Luborararies, 607 B 2d 024, 936 (Cal, 19800 (7 The most
persuasive reason for findimg plaimnfCenes o canse of acton is thar L as between animnocent
plaino il and negligent detendants, the Giver should Bear the cost ol the myurn,”™)
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Coleman modestly limits the application of the distributive argument
for fault to a well-established legal context, where exiiring institutions
ensure that the loss cannot be placed on anvone but the injurer or the
victint. But it seems at least initially plausible to suppose that the argument
also justifies correlative rights and obligations of reparation between
injurers and victims at a more fundamental moral level, I shall call this the
immodest version of the distributive argument. There are a number of
writers whose views on the moral justification of reparation should proba-
bly be undersiood in these terms, even though they do not state the
argument in a particularly clear or perspicuous way. George Fletcher, in a
well-known article, argues that an obligation of reparation arises where
harm occurs as a result of the imposi[ion of a nonreciprocal risk, that is, “a
risk greater in degree and different in order from those created by the
victim and imposed on the defendant,”” Fleicher says that, (ltfpt‘l‘l(lll'lﬁ{ on
the circumstances, the obligation could be one of negligence or strict
liability, but it 1s clear that he is not speaking of general strict liability based
on causation alone, of the sort discussed and criticized in the preceding
section, Nonreciprocal risk imposition defines what amounts to a standard
of care, und hence Fletcher’s theory avoids the indeterminacy to which
general strict liability is subject. The reciprocity idea gives rise o other
difficulties,” but the important point for our purposes is that it does
nothing more than define a standard of conduct vis-a-vis others; it does not
tell us why the appropriate remedial response to a violation of the standard
which leads o injury is reparation by the injurer.

Fletcher's answer to that question comes in a short passage where he
acdvances the following, R,nvls-umpmd principle of equal security: “[Wie all
have the right to the maximum amount of security compatible with a like
security for evervone else,”77 Reparauon for harm that occurs as the result
of subjecting another person to an unfair (that is, numcupmc al) degree of
risk which violates this principle is justified because “[c Jompe nsanon is a
SUITOgALe for the ndividual's right to the same security as enjoyved by
others."™ Fletcher’s ]nmup]v of ﬂ|lml security is best understood as a
distributive principle.™ The justification of an nbl!gdllun of reparation then
i plicitly \lependa o a subsidiary distributive principle that reassigns losses
s s 1o maintain the C‘\]JtUCLI level of well- -being guaranteed by lh(‘ initial
distribution ol security. This is, [ would argue, an implicit :lp})ll(dllull of the
disiributive argument for fauly, with “fuult” delined as nonreciprocal risk
inposition, Neil MacCormick's justification of rights and obligations of

A, Learge P Flercher, Fairness and Urilivy in Lot Theory, 85 Hary, L. Rev, 537, 542
CHOTEL Fletcher's views ave Luriher developed in George P Fletcher, Synthesis in Tore Dheory,
2 Liw & Phil. 63 (1985,

Th0 S Jules Lo Coleman, Justice and Reciprocity i Tort Theory, T U0 W One Lo Rey,
[05 (147 5),

IT. Fietelier, Fatrness and Utiliey in Tovt Theary, supra note T3, at 530, There are serious

blemy with equining the impermissibiline ot nonreciprocal sk dmpositon wich the
qm\m.ul ol masimal securing but these canner be considered here,

. Tl

T4 ,f Inlm Lo Coleman, Moral Theovies of Tarts: Their Seope anel Lunnts: Part 1, aw
& Phal B71 434 (1R
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reparation, which also relies on a principle of equal security, is subject to a
similar analysis, except that he accepts a more traditional understanding of
fault.?0

The immodest version of the distributive argument encounters one
real and one apparent difficulty. The apparent difficulty, which also
represents a potential stumbling block for Coleman’s more modest legal
version of the argument, begins with the idea that the extent of the loss a
person should be required to bear ought to be proportional to the degree
of moral shortcoming that he or she has exhibited. But because the
magnitude of accident losses is usually fortuitously determined and beyvond
human control, congruence between loss and fault will in general be
impossible to attain, Prosser said that where proportionality of this kind
could not be achieved, “there is no justice to be had.”™! Others have gone
further, listing the supposed difficulty with proportionality as one count in
an indicument of the entire [ault system.®® Prosser did not reg zn'd the
problem as robbing the distributive argument of all its force, however, since
even if anideal proportionality was beyond reach it still seemed plt:FC able
to him that the faulty injurer rather than the innocent victim should bear
the loss: “Essentially the choice is between an innocent plaintiff and a
defendant who is admittedly at fault, If the loss is out of all proportion to
the defendant’s fault, it can be no less out of proporton to the plaintff’s
innocence,™

Does the general impossibility of attaining congruence between fault
exhibited and loss borne represent a true dlfﬁulll\ for the distributive
argument for fault? There are two different ways in which one might view
a lack of proportionality as problematic. The first is premised on an analog
with a principle of rewibutive justice, since it is generally accepted that
criminal punishment should, so far as possible, fit the crime (i.e., there
should be a just proportionality between penalty and blameworthiness).
But as a number of writers have }minwrl out, this would be an enlilely
indppropriate principle to apply m the context of tort law, since, in

S0, MacCormick, supra note 6, ar 21701489, MacCormick assumes that “conditions of
relative distiibutive justice”™ hold, wd ar 217, and also thac the obligation of reparation s Liniced
by wn obviously discributive qualilicarion based on the mjurer’s abilicy w0 pay, Tl ar 21819,

81, Prosser, suprinote 73, at 1764, Coleman, Justice and _\’l')-l";uih. supra nowe 71, at 167,

B2, Ser Peter Cane, Ativalt's Accidents, Compensation and the Law - 13 (dth ed. 1487),
MacCormick crinicizes \[I\.‘.h 5 l;mpumun.fll[\ argument on the L,muml that he s relving on
a Lumapllnll ot |H\llll. l|1.ll 15 IlIHU\IIL forcr |n|1||.ti e ties b wholl v na R isive Lor s lIllIllL|
justice between the parties 1o civil acnon, MacCormick, supra note 6, ar 2253-244,

s Iiupmrinlmllt\ avguments are sometimes vebed apon in oo eises oo e the
defendan's Habiliey, Soe, g, Unversens T mlciwqo (0 Ko L, v Muores Dock & Engineering Co,
(the Wagon Mo No ) VLI9GT] App. Cas, 388, 422 (P.C) (opinion ol Viscatnr Simaonels)
(Hor i does not seem consonant witlt coreent ideas of justice or movaling that for an act of
negligence, however slight or venial, which results in some trivial toreseeable o ueage the uenn
should De luble tor all consequences however unloresceahle and however grave, so lony as
they can be suid to be ‘divect’.”) Such arguments are seriously awed becanse they ignore
Prosser’s point than absolute prapornonality: cannot be achieved inoany event. sa that it
someone lus o bear a dispropornonate loss betrer that i be the pevson who has exhibited ai
least seame Taudt, This s tor tasay, of course, that there are not other arguaments which support
the paoticular west for yemoteness that was adopted wa Wagon Monned.
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Coleman’s words, "there is no criminal law analogue of the ‘loss’ that must
be borne by someone.”* A principle of proportionality 1s workable and just
in the criminal sphere, where the penalty is both created and shaped by the
court, but in the case of tort law the court is faced with a pre-existing loss
that will have to be absorbed by somebody.*> The second way in which lack
of proportionality might be viewed as problematic looks to the claim that
the concept of distributive justice itself demands congruence between loss
borne and degree of shortcoming exhibited. But such a claim would be
based on a misunderstanding. Distributive justice does not require that the
share of a benefit or burden allocated to a person be proportional in any
absolute sense to that person's need or merit or fault, but only that there be
a uniform relative proportionality between the need or merit or fault of
each of the members in the distributive group and the respective shares
they receive. A demand for absolute proportionality would in general make
no sense, since both the size of the distributive group and the amount of the
benefit or burden to be distributed will ordinarily be determined by
mdnpenduu contingent factors. [f we assume with Prosser that the injurer
in a ]Jdllltuldl case of harmful interaction was at fault and that the victim
was entively innocent, then the only proportionality that can rationally be
sought 15 met by placing the entive loss, whatever its size, on the injurer
alone. ™

This brings us to the true difficulty with the immodest version of the
distributive argument for fault, which s that the localized nature of the
distributive scheme is arbitrary and unjustified; there is no basis for limiting
the group of potental loss-bearers to the injurer and the victim alone, One
wiy 1o see the difficulty is by considering a soluticn proposed by FLLLA.
Hart and Tony Honoré to the supposed problem with plopmnmmlm Just
cliscussec. ]hm' suggest that we might be able 1o come closer 1o ;uhmxmb
a just proportionality in, for example, a negligence action if we were 1o take
account of previocus occasions on which the defendant had behaved
negligently:

I may drive at an excessive speed a lnmdred times before the one

oecasion on which my speeding causes harm. The justice of

holding me liable, should the harm on that one occasion turn out

to be extraordinarily grave, must be judged in light of the

hundred other occasions on which, without deserving such luck, |

have tncurred no liability ™7

R Goleinan, Mental Abnormality, supra note 71, ar 1250 CfStephen R Perrny, Second-
Oveler Rensons, Uncertaingy and Legal Theory, 62 5, Call Lo Rev. G135, 991.92 (LUR9). See alvo
supra note 82, summrizing Neil MacCormick's response ta Panvick Ativalt's critigue of the
fault principle MacCarmick, supra nowe 6, ar 225 24

M3, As is explined below, o generalized distvibunve seheme connor achieve absolure
proportionalioe either, although e ean bring about & e consatent relative propuo tonality,

s O course, the victine might na be u|1u|1\ ineceiton which case the generid principle
of distributive justive would call for o relatve apportesment of the Joss herween the paoties in
dccardanee with the relutive dtglu of fault thar each exhibitec. This is hos modern reginies
ol comparative negligence funcion.

=7, Havt & Honarve, SUpra note a0, ur 268,



472 77 IOWA LAW REVIEW (1992]

I leave aside the question of whether this could constitute an adequate
general solution to the proportionality problem, since as we have seen the
problem is not a real one. The argument is noteworthy nonetheless because
it suggests that the localized scheme of distributive justice should be
expanded 50 as to take account of the moral worth of actions that in no way
causally contributed to the harm of which the victim is now complaining.

Such expansion seems inevitably to be called for by the following
general principle, which can plausibly be taken to underlie the immodest
version of the distributive argument for fault: social burdens should be
distributed among persons in accordance with the degree 1o which they
have exhibited moral deficiency or shortcoming. 1 shall accordingly speak
of this as the deficiency principle, the complement of which would be a
principle stating that social benefits should be distributed in accordance
with degrees of moral virtue. Any attempt 1o restrict the moral shortcom-
ings that should be taken into account in applving the deficiency principle
to those manifested in actions that causally contributed 1o a particular loss
seems arbitrary, Hart and Honoré implicitly concede at least a limited
version of this point. But if, as they suggest, the defendant’s previous acts
of negligence are to be taken into account, then why not those of the
plaintffz And why restrict the relevant class of moral shortcomings to
negligent acts?*® More importantly, once it is acknowledged that the actions
to which the deficiency principle applies are not limited to those that
causally contributed 1o a given loss, why should the group of persons 10
whom the loss might be distributed not include individuals who have

exhibited moral shortcoming but played no part in causing that or perhaps
any loss? And is there any reason not to extend the category of distributable
losses to include those that are the result of, say, natural disaster and
disease? The deficiency principle. taken by itself, would in response to each
question recommend the most expansive possible approac h. Realizing this
enables us to uncover the chief dlltu.nin with Fletcher's proposed mistifi-
cation for rights and obligations of reparation, which is thai the logic of the
implicit distributive argument offers no basis for leassl;,mno losses only to
the nonreciprocal risk-imposers who caused them. There is no reason why
everyone who subjected others to nonveciprocal risks, thereby violating the
principle of equal security, should not help to n tke good the losses that
result from such violations, regardless of whether they actually caused such
a loss themselves.®

Itis worth repeating that Coleman does not regard the argument from
weak rerributivism—in my terminologv, the distributive argument for

35, Gf. Robert E. Keeton, Legal Cause tn the Law of Tores 21 (FUGBE) cBar il is velevion
o tike into account defendant's Gault with respect o a nsk ditferent from any thar would
include the harm plainutl has sutfered, then wnulll it non alse he velevant ro tihe nto account
his other faults 515 well* And would @ not seem tllll.l“\ velevant w o consider phunnits
shorteomings? Shall we fix legal responsibihey by deciding sehio is the berer and whao rhe worse
personz"),

28, Fletcher's implicit adoption ol the mmmodest version of the dismibutve argument loy
fault may explain why he, like Coleman. aceeprs rhn ri;,ht\ arnd obligations ol rep Aratiodr are
nor necessarily correlative of one another. See Fleicher, Faimiess and Dl i Toee Do
suprs note 75, at 351, 5H33-54.
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fault—as jusufving correlative rights and obligations of reparation that
possess an independent, pre-institutional moral status. As he puts it later in
the same article, the argument is rather this: “Given the common law
tradition of deciding upon the incidence of a loss between respective
injurers and victims only, it would be morally justifiable to impose liability
upon the injurer.” Coleman thinks that there are reasons independent of
corrective justice for adopting a social institution like tort law,”! but for him
there is nothing inevitable about this; a more general social distribution
scheme might for a variety of reasons be preferable. Such schemes are
strmthim wardly compdllble with the annulment theory of corrective
justice Coleman held unuil recently, since the theory does not insist that a
victim's right to recover for a wrongful loss be correlative of an obligation
on the part of his injurer to pay. The reasons for action to which corrective
Justice gives rise are, on this view, more diffuse, and the possible sources of
compensation are mMore numerous.

[ have elsewhere criticized the annulment theory on the grounds that
it is, at bottom, veally a conception of distributive justice.* But even though
Coleman mischaracterized his earlier theory by calling it an account of
corrective justice, he nonetheless followed out its distributive implications
in a manner that was, for the most part, quitc consistent.” In the absence
of an argument ]umf\mg such a limitation, it is arbitrary for a distributively
oriented theory to restrict the group of persons who should be considered
as potential bearers of a loss to those who causally contributed to it, and
Coleman clearly recognized this. Given his initial premises, he was correct
to draw the distinctions he did between the grounds of recovery and the
grounds of lability, and between the ;_,munch and the modes of both
recovery and I!.lbl]l!\ It was part of Coleman’s qeneml thesis that correla-
tive rights and obligations of reparation cannot arise at anything other than
a superhicial institutional level—that they cannot have a more fundamental.
pre-institutional moral force—and in this 1 think he was wrong.™ But the
positive argument that would show this has not vet been made.

interestingly, one ol the alternative arvangements to tort law that
Coleman proposed can be regarded as the natural culmination of Hart dnd
Honoré's argument that the law should take account of a negligent injurer’s
previous acts of negligence. The svstem Coleman envisaged dpphca a

90 Colenman, Mental Abnormality, supra note 71, at 124 (emphasis added).

a1, Coleman, Corrective Justice and Wronglul Gain, supra note 2, ar 426-27: Colenan,
Tort Law and the Demands of Correcuve Justce, supria note 2, at 363,

W2 Perry, supra note 5, ar 395, 397,

93 The une aspect of the theory of which this seems not 1o be true is the stpulation thit
losses ouly fall within the winbic of corvective justice i they resulr from human agency. See
Coleman, Tort Law and the Demands of Covvective Justiee, supri note 2, at 37 1-72 OF course
i ehis supulauon were dropped it would become very difficult 1o continue to maintain that the
theory was really an account of correcuve vather thany dismiburive jusice, See Perry, supra note
3. ar AN7-98.

Wb Coleman now agrees that hus earlier view was mistaken, See Coleman, supra nure 4 |
discuss the theory of corvective qustice Coleman carrently defends in ‘\uplu n R, Perry, The
Mised Conception of Corrective Jusuce. 15 Hary, TE and Buly Pl 917 (1942)
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nonlocalized conception of distributive justice to automobile accidents, ¥
Drivers would accumulate demerit points corresponding to the degree of
fault they had exhibited while driving. These would be assigned without
regard to whether an accident had occurred. At the end of each year, the
total sum of compensable losses caused by driving would be divided by the
total number of demerits. The resulting figure would be multiplied by the
number of demerits each driver had acquired over the year, and the driver

would then be required to contribute that amount to the so-called “at-fault”

pool. Persons who had sulfered compensable losses would then claim
directly from the pool. Since full compensation is assumed, proportionality
is relative only, not absolute:*® the burden that an individual would have to
bear might not be directly proportional to the fault he or she had exhibited,

but the fault/burden ratio would be the same for everyone. We saw earlier

that proportionality for a localized scheme of distr 1hulne_]uat1(e is likewise
relative rather than absolute, but since in a general scheme the [ault/burden
ratio would be the same for everyone and not just for particular pairs of
imjurers and victims, it seems reasonable to think that the general scheme is
fairer in this respect than the localized one. It is fairer, at least, so long as
there is no reason to limit the scope of the distributive argument for fault
to the parties who are causally implicated in harmful interactions. So far, we
have discovered no such reason.””

I1I. ReparaTiON As AN IncipeENT oF VOLUNTARY ACTION

The third general type of argument for correlative rights and obliga-
tions of reparation is pnmunh concerned with the voluntary action of lht'
injurer rather than, as in the case of the second type, with the loss of the
victim. The general claim is that a principle of reparation is a necessary
normative incident of, or at least is very closely linked 10, the concept of
voluntary action. I shall label this type of : argument volitionist. As in the
case of localized distributive )mlm‘ i comes in lwo main versions, Accore-
ing to the first, we are responsible in some fundamental, premoral sense for
all the sufficiently proximate outcomes of our actions, whether these are
guod or bad, and hence for those outcomes that constitute losses 1o others.
It is then claimed that this responsibility, perhaps together with certain
other normatve (unmiu,mcms \u_lds an obligation and corrvesponding

95, See Coleman, Moral Avgument, supra note 71, ar 484-85,

46, [ Coleman, Justice and No-Fault, supra note 71, a0 167-68 Caleman seetns 10 suggest
that this is a problem with the scheme, basing his argument on an analogy sath eviminad Liw,
For reasons already given [ rhink this is wrong: distobutive jiistice canner, i general,
rationally aim for absolute proportionaliry,

97 In Part 1V below, | discuss what is, in effect, just such a reason, Teshould be nateel tha
rhere wre schemes of localized distributve justice that employ oriteria of distribution ne
imvalving the moral assessment of conduat. Eximples inchude economic thearies of tont which
hold thar a lass ought ta be placed on the party to a harmful interaction who is hest able 1o
spreadan, or on the ane with the deepest pocker. Notsurprismgly, palicv-hased thearies of this
kind are otten enticized for arbitrarily vestiicting the group ol potential loss-heavers w injurers
and their vietims: there ave hkely wo be thivd parties who have ver deeper pockets, or who are
still better placed o spread losses, than cither of these two, Sees 0 g0, Coleman, supr note 7,
av 1241 Trebileock, supra nore B4, ar 984 Weinvib, Understaneing Tort Law, supra none 3,
at 44844,
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right to n:p:m This is an argument for strict liability. J\ccurdmg to the
second version of the volitionist argument, the “normative structure” of
action is such that we are responsible for those losses that result from
voluntary action which is, in some sense to be specified, wrongful. This is an
argument for fault liability. These two versions of the volitionist argument
will be considered in turn. It will be convenient this time to begin with the
argument for fault.

Ao The Volitionist Argument for Fault

The leading exponent of the volitionist argument for fault is Ernest
Weinrib. As Weinrib (lc'\elr;ps it, the argument is one aspect of a larger
theory in which purely normative elements are conjoined, in a sophisticated
and complex way, with considerations of institutional structure. The theory
offers an account not only of reparation in a pure moral sense, but also of
normativity as such, of the institution of tort law, and indeed of law
generally. It is part of Weinrib's thesis that the various elements of this
theorv constitute an integrated and coherent whole, and this means that it
is not always easy to isolate one particular aspect of it, such as the volitionist
argument for fault, from the rest. It is not pms:hle o consider the larger
theory in its enurety heve, but it will assist us in coming to grips with
Weinrib's thought on reparation if we at least have before us a sketch of the
more comprehensive theory.

1. Weinrib’s Theory of Law

[1is useful to think of Weinrib's theory of law as resting on three main
theses, which [ shall label rationalism, formalism, and integrationism.
Rationalism is a broad concept in moval philosophy, but the often quite
disparate theories to which the term can appropriately be applied share one
important featwre: they all contend thar general moral judgments or
pmpmmum are ¢ qmble of being shown to bf: true or false lhmugh the
exercise of reason alone, without appeal 1o empivical knowlege, intuition,
orundemonsirable first premises. Weinrib’s version of rationalism, which is
very much in the wtradition of Kant and Hegel, maintains that normativity
is, and can be seen by the operation of reason 1o be, a necessary incident of
the concept of free choice or agency. Thus he savs that “[t]he meaning of
normativity is precisely the determination of free choice in accordance with
its own nature,"™ Practical veason, which provides norms that limit the
exercise of free choice. does so hy “"mak[ing] explicit the normativity
implicit in purposiveness.™ This leads Weinrib to characterize pld(ll(.ﬂ
reason as “the necessity appropate to freedom.™ ™ He states that “[t]his
meshing of freedom and necessity itnparts normative force | . . to the entire
idea of reason,”" and that “[t|he imtegration of free choice and practical

O8. Frnest | Weinrh, Law asa Kantan den ol Reason. 87 Colum., L. Rev. 472, 485 (14U87)
[hereinalter Kanian [dea)

04, ld.

ot Telo e s,
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reason contains all the normativity there is."1"2 It is important to emphasize
the conceptual nature of Weinrib’s rationalism, which is brought out when
he says, for example, that “it is a conceptual necessity that free purposive-
ness conform to its own nature as a causality of concepts,”'0%

Weinrib's formalism is a rthesis about law considered as a social
institution. The claim is that law manifests a specifically legal mode of
rationality that 1s both normative in character and immanent to—that is,
represents the viewpoint already 1o be found within—existing legal practice
and doctrines.'® The features of rationality, normativity and immanence
are said to constitute the form of law, or, in a different terminology that
Weinrib also uses, its essence. ! Formalism is, for Weinrib, really a species
of essentialism whose domain is institutions, or at least that particular
institution we know as law.'" He also regards certain specific areas or
doctrines of law as themselves possessing “essential features,” which are
characteristics relied upon by what he refers to as legal e\pcuencc 1o
identify a given area of law as "a disunct mode of ordering.”'"% It is clear,
I think, that this is simply Weinrib's formalism in a scaled-down version,
one which focuses on the essence of specific legal regimes rather than on
that of law as a whole. In the case of tort law, two features are said to be
singled out by legal experience as particularly salient. The first is “the
bipolar procedure that links plainuff and defendant,” which in practical
terms means that “the plaintff sues the defendant and, if successful, is
entitled to the defendant’s performance of a remedial act.”'"* This bilateral
process is contrasted with a svstem of disbursements out of a central fund,
which Weinrib says would not be an instance of tort law. The second feature
of tort that legal experience identifies as particularly significant is the
causation requirement,

The third main thesis that can be discerned within Weinrib's general
theory of law I have labelled integrationism. This is not a term W enmb
humclf&mplms, although related words like “integrate™ and “mtegiative”
abound in his writings. it is nonetheless possible 1o identily in Weinrib's
work a distinct thesis that focuses on a notion of megration and that
represents both a claim about the nawre of law and a methodological
postulate that Weinrib thinks legal theory (and, perh: aps, social and moral
theory generally) should embmw The mark of integrationism is the search
for a theoretical unity that arises from some kind of internal connectedness
or colierence among a set of constituent elements, Thus law as & whole 1s

102, 1. at 486.

104, L. Gf Weinrib, Right and Advantage, supra note 22, at 1291 (“"The exclusion from
abstract right of duties to ace for the benelit of another s categorical. Teos an wapheanon ol
abstract vight as it arises out of the conceprual struciue of free will.”)

L4, Wemnb, Legal Formahsm, supra note 21, a0 053-57

105 Tel ac 960,

106, The scope of Weinvib's {ormalism is ot clear, Avtines he suggeses that itas aguire
comprchensive theoty, extending to physical ohjects Tike tbles, Sce e o 958-61, AL othes
rimes he seesus to Jinie the scope of formalism o thar which is “essentially concepuial™ o
“constitnted by thought,” as law is sid 1o be. See Gl ar M5 162,

07, Weinnb, Understandimg Tore Law, supra nore 3, e 008204,

LS, Td. an 444
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said to be an “idea of reason.” a notion which is in turn defined as “an
articulated unity of parts in a conceptual whole.”"™ In a similar vein
Weinrib says of the three features that together make up the essence of law
as he conceives it, namely rationality, immanence, and normativity, that
they "are not disjointed attributes contingently combined, but mutually
connected aspects of a single complex.”!"

As one might expect with a theory that lays such emphasis on

coherence and unity, Weinrib's integrationism both overlaps with his
rationalism and formalism and combines them into a larger theory that is
itself to be understood as an mwx.,mu:(l whole. The key to this unity is the
normativity said to be mherent in agency, since that same Lunceptxon of
normativity also lies at the core of rhe made of rationality thar constitutes,
according to Weinnb, the essence of law.''" As he says at one point, “the
coherence of law as a Kantian idea of reason is grounded in the will's
integration of free choice and practical reason.”'"? Weinrib describes a
progression of L‘nnrc*puu‘ll steps, each of which is supposed to be compelled
by those preceding it, that he savs leads from the existence of free will to the
necessity of law, The major steps focus on free will, action, normativity,
interaction with others, corvective justice, the need for a third-party arbiter,
the justification of judicial decisions, and the authorization of public
coercion.''* This pr ngw.s.ston, which in accordance with Weimnrib's integra-
tionism is itself regarded as an “articulated unity,”!" shows that for him
rationalism and formalism are really two sides of the same coin.

Again as one would expect, the integrationist dimension of Weinrib's
general theory of law is reproduced in his theory of tort. We have already
seen that Weinrib regavds the law of tort, like law generally, as having an
essence. As in the case of law generally, his integrationism leads him to say
that the characteristic aspects of tort are mwllxglhle only through the
mlegmtul whole that thev form as an ensemble.” '™ Tort is thus said to be
an Cinmnsic ordering.” This 1s to be contrasted with a conventional
ordering, the constituent elements of which reflect “the mmmgcmw~. of
social practice and linguistic usage” rather than “an internal necessity of

104, Weinrily, Kantian Iedea, supra note 95, ac 485,

110, Weinrib, Legal Fovmabsm, supra note 21 ar 955, Understood as o methodological
presupposttion, tegranomsm colls for "nonmstrimental™ vather than “isoumenal” ander-
stancings of legal phenomena (and perhaps of other social phenomena as well), An
istrumental understanding vequires velerence o omn end or goal thar hes auiside the
phenomenon o be undersioad, whereas o noninstrumental undersiimding sees juridical
relationships “in the lyght of their underiving forms mned thus by veference 1o themaelves,” Ld
at 964, Weinrib accordingly savs thar fovmalism, sehich s iselCsaid ro be an integrative nosion,
idd. ar 9335, "u_']nldiutt"-' analvsis thit coneeives af legal justtication i terms of somie goal that
is independent of the conceprual siruerore ol the legal anungement in question.” td, a
O64-65.

PEE Tedoan 90584, Weinnibn, supra nowe 98, at 491500,

1120 Weinrih, Rt Trlea, supin nore 08, 441

P Dl an 490501 Wb speaks of “the innicire convepraal progression by whieh law
avises inesorahlv Brom the stricnme of willig ™ Tl e 4491

114, Id
115, Weaneth, Untleestomling Tont Lisws suapesg pore 3, ot 4495,
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their own intelligible nature.”"'® Economic analyses of tort are prime
examples of theories that see tort law as a conventional ordering, As in the
case of law generally, Weinrib’s theory of tort involves a progression or
sequence that begins with the normativity inherent in agency and ends with
a particular institutional structure. He sometimes refers to this sequence as
the unity or correlativity of doing and suffering. It has both a physical
aspect, which involves the causation of harm by an action of the defendant,
and a normative aspect, which focuses in the first instance on the wrong-
fulness of the defendant’s action and in the second instance on his duty o
compensate the plainuff for the harm caused.''” At each stage of the
normative sequence there is a correlative right in the plainuff: first a night
that the defendant not act wrongfully towards her, and second, a ngh[ to be
compensated by the defendant. The sequence culminates with the mstitu-
tional structure of tort law: features of the “bipolar pmceclme such as the
IWo-party litigational form and the remedy of damages are “a reflection of
what is normatively implied in the defendant’s having injured the plaintiff.
The causation of m]ur\ hias o normative structure parallel to the procedural
structure of tort law, "8

Weinrib's general theory of law is an impressive intellectual accom-
plishment that combines originality in conception with a rich and subtie
elaboration of detail. Although the preceding sketch of the theory is too
brief to do it justice. it should serve as a sufficient background for assessing
Weinrib's solution to the problem of how correlative rights and abligations
of reparation are to be justified. I should note here that in my opinion the
theory gives rise, deslme its sophistication and initial appeal, to a number of
muddment il difficuities that it will not be possible to discuss in the present
Article. Criticisin of Weinrib's views will for the most part be limited to what
he has 1o sav about reparation at the level of pure principle.!!®

2. Critigue of Weinrih's Volitonist Argument for Fault

Let me begin by assuning that we all have duties not to act wrongtully
rowards other persons, and []Ml correlative of these duties are rights not to
be wronged.'* For the moment I wish to leave unspecified the exact sense
of the terms “wrongful” and "wrong.” Weinrith maintains, in accordance

L6, Tl ar 495-96.

P70 e o B12-13 Gf eds at 324 ([ The concepts of neghgence law] represent negligence as
aostngle sequence that extends from the potentiality to the actuality of injury. Misleasance and
actual cusation caprure the phvsical aspect ol this sequence, the movement of energy [rom
the inination w the reception of elfects, Reasonable care, proximate cause, and duty comprise
the novimative aspect of the sequence, the marerlizagdion in harm of unreasonahly created
risk, The noton of an act has both a physical and normative dimension, since the rooting of
external effects in the volition makes the sequence amenable 1o moral assessinent.™),

PIA, Lok an 3180 OF, Weinrih, Causation and Wrongdoing, supra note 3, ar 43032,

T For o powerful eritique of Weinpb's Tormalism see Leslie Green, Law's Rule, 24
Osgoode Flall Loj. 1023, 102724 (1986), Sq alie Stephen R Perry, Professor Weinrib's
Formalistie The Not-So-Empey Sepulchre; 1o Have, 1, Lo & Pub, Polo (19493, Tivtheom-
) The general proect of Kantan rationalism is syupachenically assessed but persuasively
crrticized i Beroard Willios, Erhics and the Lioits of Philosopby 54=70 (1980,

P shall mor dasigasi in this Article baoween dutes and oblizations,
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with his Kantian brand of rationalism, that rights and duties of this kind are
a necessary feature of the normativity inherent in agency. While [ do not
think that he succeeds in demonstrating this, since he asserts rather than
demonstrates that normativity of the requisite kind is inherent in agency,
the existence of some such rights and duties is hardly a controversial
matter. Our concern is with the volitionist argument for fault liability,
which in Weinrib's version claims that accompanying the /)n'man' duty not
to act wrongfully, and similarly derivable from the normativity inherent in
agency, is a secondary duty to compensate for harm that results from one's
wrongful conduct.?! This secondary duty, like the primary one, is assOCi-
ated with a correlative right, in this case a right 10 receive compensation for
the harm suffered. The difficulty with Weinrib's argument is that he tells us
very little about how to get from the primary duty to the secondary duty.
He apparently assumes that a rationalist ]uwuf"uumn of the former will
necessarily constitute a justification of the latter as well, but that is far from
obvious. This gap in the argument arises, moreover, even if one thinks that
Weinrib has succeeded in justifving the primary duty in rationalist terms.

At one point, during the course of a critique of Coleman’s theory of
tort, Weinrib suggests that if wrongful conduct has led to injury then the
wrongdoer can be said 1o have made a wrongful gain eqund]em to an
amount that would be required 1o undo the injury; the victim’s wrongful
loss and the wrongdoer’s wronglul gain are thus said to be “correlative 10
each other."22 This sounds v ery mucl like an attempt Lo reduce reparation
to an obligation of restoration along the lines discussed in Part I above.
However that may be, Coleman is surely corvect o respond that wrongful
gain and wrongful loss would anly be ('quudlf'm in the way suggested if the
wrongdoer had a duty to compensate, and a duty to compensate must be
[hnm,umhed from ldun not 1o act wrongfully,'** Some further normative
account i@ requirecd to show how we get from the lacter duty to the former,
and this Weinrib does not provide,

Iin another paper Weinrib addresses in the following terms the
relationship berween the righis that correspond 1o the primary and
secondary duties distinguished above:

The bipolar procedure transiorms the victim's right to be free

from wrongtul suffering at the actor’s hand into a remedy

whereby the actor Hu(lnt\ so far as is possible, the injurious

consequences. The bipolarity of doing and :udcnng matches the
bipolarity of the procecdure. The conceptual siructure of negli-
gence law enables the court to trace the progression from doing

and sutfering and to reverse i h\ making the wrongdoer com-

pensate the victim of the wrong.!#

121 The werminology of prinuey and secondiry dunes s jules Goleman's, not Weinrib's
See Coleman, Tort Law and the Denaneds af Corvective Justice, suprit note 2, at 367, See alo
MacUormick, supra note 6, ar 2149

P20 Wb, Chrusation and Weongdong, supra note 4, at £37-38,

Lah, Coleman, Properyy Wreongluloess and the Dyt Compensate, supra nate 22, @
HEAT (),

P20, Weinnib, Lnderstanding "Fove Low, suprn aote 3, i 524
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Note first that Weinrib cannot be taken here as trying to justifv correlative
rights and obligations of reparation by relying on the bipolar procedure
that he says characterizes tort law, because the explanatory and justiﬂcalon
sequence described earlier proceeds from agency and normativity, via the
two levels of correlative vights and obligations, to institutionai structure,
and not in the oppmuc direction; normative principles are, for Weinrib,
conceptually prior to institutional practice. He therefere cannot rely on his
formalism, through an appeal to the essence of a social practice, 1o establish
the normativity of a principle.

l’r:rhdp% the idea mentioned in the quoted passage of reversing the
progression of doing and suffering is the key to justifying the secondary
duty of reparation. That idea is obviously tied in with Weinrib's notion of
the correlativity of doing and suffering, which in turn 1s a reflection in the
tort context of his Illngl ationism. This might be thought to suggest that a
duty to compensate is the natural remedial response to the inflicion of
mnngful loss, for the reason that both the initial duty not to act wrongftully
and the secondary duty to repair are constituent elerents of a larger and
PIL‘Sllf‘ndb]“. coherent whole, namely, the correlativity of doing and suffer-
ing. But it is far from clear what this talk of unity and (nhcun(u actually
means or why it is important,’** and in any event we once again encounter
[hc* difficulty that to assert such a connection is not the same as establishing

: Weinrib cannot hope to show that the duties in question cohere or form

a unuy of some kind without saying a great deal more about why, Even if
we suppose that the notion of wrong which is said to derive from the
normativity inherent in agency carries with it some requirement thar the
wrong itself be revervsed or annulled, Weinrib nowhere demonstrates that
any foss which results from the wrongful conduct must alse be reversed.
Pelh.tps punishment, which in the Kantian tradition is conceived as an
annulment of wrong, is the sole appropriate remedial response. It is
significant, I think, that elsewhere Weinrib speaks indifferently of tort law
as annulling both "wrongful loss”™ and "wrongfulness™ without any expla-
nation of why annulment of the former is required and not just of the
latter. 126

So far we have seen that none of Weinrib's rationalism, formalism, or
integrationism assists him in bridging the gap between the pr imary duty not
to act wrongfully and the secondary duty of veparvation. The difficulty with
Weinrib's volitionist argument for fault s not confined 1o the existence of
this gap, however. Not only does he not show us how 10 get from the
primary duty to the secondary duty, but the conception of normativity that
he says 1s inherent in agency tums out 1o preclude that very move, To see
why this is so it will be hc]plul to look at the .lrwnnw:m Weinrib makes m

his paper “Right and Advant 1ge in Private Law,™"*" since that is where he

125 Sev Denmis M. Panterson, The Memphysics of Legal Formalism, 57 lowa L,
Reve 741 (1992), John Stck, Formalism s the Method of Miximally Cohevent Classiticanion,
77 lowa L. Rev. 773 (1092,

126, Weinriby, Gausation aind Wrongdong, supra note 3, ac 484085
125, Ernest [ Wenril, Right o Advaminage i Priviaee Liaw, supra none 22
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offers his most detailed discussion of the relationship between the norma-
tivity supposedly inhering in agency and the corvelative rights and obliga-
tions that are recognized in tort.

Weinrib draws a distinction in that paper between right and advan-
tage. To understand what he means by right we must first begin with the
Hegelian concept of abstract night, which refers to “the structure of
relationships” that arises out of the normativity presupposed, according to
Hegel, by freely willed activity, Abstract right is said to constitute “an
intrinsically normative spheve, where the obligations incumbent on the
actor veflect the nature of action.”#% This, it should be clear, is simply an
Hegelian formulation of Weinrib’s rationalism, according to which norma-
tivity is inherent in agency. Weinrib says that the demands of abstract right
can be summed up Hegcl 5 plnase, ‘Be a person ¢ and respect others as
persons.” 21 A person, in Hegehan terminology. is an actor conceived from
the standpomt of the abstract universality of free will. That standpoint is in
turn dernved from the c*apautv of the free will “to abstract from any
particular object of choice.”"™ Abstract right involves abstraction nol_lml
from particular choices, however, but also from what Weinrib calls “the
particularity of advantage.”™!" An advantage is defined as "something that
contributes affirmatively to the contingent level of welfare that someone
enjoys at a relevant tme,” whereas a disadvantage “is something that
diminishes that level "%

The quoted delinitions suggest that advantages are to be understood
instrumentally. On this view, their point would be the sustenance or
advancement of independentyv-specifiable human interests that have in-
trinsic or ultimate value, Weinrib does sometimes conceive of advantages in
an instrumental fashion, hut more often he regards them as being themselves
mterests or aspects of human welfare or human well- being.'** Thus he
speaks of abstract right as abstracting not JH\E from “the particularity of
advantage,” but also from * ‘particular interests”1#* and from “all notions of
well-being.”'# Similarly he vefers, in his discussion of a rival view of rights,

125, |d. av 1284,

129, Bl (quoting G, Hegel, Philosaphy of Righi pura, 36 (Thamas M. Knox wans., 1952)),

130, Wewrib, Right and Advamage, supra note 22, au [ 288,

131 Teh at 1286,

132, Leb dr 1284,

1920 This ambaguity iy vetlecred in Weinrib's starement that theorists who advocate
acdvantage-based accounts of privare law ditfer on how mbvantages ave 1o be characterized, See
ikt 1285, Weinrih holds out as possibilities the folluwing: prelerences, ntlities, wealth, and
Basic aspects o the good. Basic aspects of the good wmud aulives are presumably to be
enderstood as intrinsically or ultimately valuable, By contrast wealth is, on the best under-
stmding. of instumental value enlyv. S Rouald Dworkin, A Mauer of Principle 237-66
tHO85). Preferences conld presumably be understond inany af these three wavs, depending on
cme's imoral theory, Oncthe difference between instrimenial, mievinsic and oliimate value, see
Joseph Raz, The Motalivy of Freedom 177-F8, 200 { [O86), 1t i5 Irt:hr![h unlaiv of Weinrib 1o
lump together o dispavate group of theorists as defenders of a single “advantage model” of
private law, where the general noton of advanrage thae he invokes is not only not employed
by thew, bur s amibiguous qned anelear to hoot.

P34 Wenpib, supra note 22, at 12870/ 5, ac 1241

155, Tele on 1293
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indifferently to “the maintenance of [a person’s] welfare level” and “main-
taining an initial level of advantages.”'™5 An instrumental conception of
advantage, if it were the understanding Weinrib had principally in mind,
would lend a certain plausibility to his claim that “[w]hereas rights are
morally relevant because of their conceptual connection with free will,
advantages have no independent nermative signiticance: it 1akes further
argument to give them moral force.”™” But on the noninstrumental
understanding that in fact predominates in Weinrib's account. acording ro
which an advantage is an aspect of human well-being, that claim becomes
deeply suspect: human well-being itself is described as having no indepen-
dent normative significance. Weinrib must make this implausible claim,
however, because “otherwise abstract right would not be able 1o abstract
from all particularity of choice. There would be choices to act, namely those
forwarding or intended to forward human well-being, to which it would
have 1o accord a privileged status.

It will be helpful at this point to say something more about Weinrib's
concept of right. He quotes Hegel as defining vight (and, it would seem, 4
right) as “an existent of any sort embodying lhc free will."13 Free will is
embodied in one’s own body and can be embodied in a material thing,
which then becomes property.'" We have already seen that abstract right
requires respect for persons, or, as Weinrib sometimes puts it, respect for
personality. Quoting Hegel once again, Weinrib savs that “personality
essentially involves the capacity for rights." " He adds that “[ijn abstract
right the significance of ])’lllu ular rights consists selely in their being
actualizations of this capacity and not in their r(mtnhuunn 1o the satsfac-
tion of the nghl\ holders’ particular interests.” "' "This, together with his
statement that “everv vight crystallizes certain dd\(lllldgt‘\ "% helps. fo
clarify Wenirib's meaning when he says that advantages have no mdepen-
dent normative significance. Such normative s:;_,mllmme as thev do have
clearly derives from the embodiment of personality and not from the fact
that they are aspects of (or, on the mstrumental undevsianding, that they
help to forward) human well-being. Given his claim that [t Iho m:cu:.mun
ol tree choice and practical veason contains all the normativity there is,”'+
Weinrib would appear 1o be committed to the position that human
well-being as such h 15 110 normative or mm‘.tl mgmhmucc at all.

PAG. L ar 1297,

137, Id. For reasons o bhe explained helow, it 15 by ng means clear what the “fuyther
argument” to which Weinnib refers could be,

1380 Td. ar 1287 (quonng Hegel, supra nore 120, at pava, 24,
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Weinrib asserts that rights and advantages are “constituents of differ-
ent ]Uhtlﬁcamr\: paradigms™ and that “[i]c is impm«siblc for both 1o be basic
elements in a single coherent theory. "™ By issuing this decree of divorce
between the concept of right and human interests Weinrib is denying,
among other things, the possibility of both an intevest theory of rights and
Rawls' thin theory of the good. On their face the quoted statements might
seem to leave room for a normative account of well-being that was
completely independent of abstract right but in light of the conclusion of
the preceding paragraph this is doubtful. In any event our concern is with
reparation, which for Weinrib falls entirely within the realm of abstract
right. Since it is clear that abstract right denies § any normative significance
to well-being as such, Weinrib's theory of tort is confronted by two
pluhl(,m% First, it is by no means clear that it can characterize wwm;fu]
conductin the way that tort law does, namely, as action that the actor knows
or could reasonably foresee will interfere with a protected interest. Second
and relatedly, W einrib seems to have no way to justify a secondary duty of
repair (mgeLhm with its correlative right), as opposed to a primary duty not
1o engage in wrongful conduct,'? This is because rights and ubilgdtmm of
reparation are concerned with loss, and a loss in this context is nothing
more than detrimental interference with well-being. It is, in Weinrib's
terms, a disadvantaging. In order to avoid 4mblgmn in the (hscnswm of
these two ]Jm)lcm'-‘. that follows, I use the term “interest” to refer to
advantages in the noninstrumental sense: an interest 18 to be understood as
an aspect of human well-being. Protected interests in tort are clearly a
sub-set of interests thus defined.

Let us consider the first problem in greater detail. 1 earlier lefi
unspecified the content of the primary duty not to engage in wrongful
conduct, and we are now in a position to see that there are two main
possibilities here. Concentrating for the moment on intentional wrongdo-
mg. the first is thar wrongful conduct of this kind involves (i(.‘]lb(_‘lcitt‘
interference with the embodiments of another's personality, that is, it consists
of an act that deliberately causes harm to person or property. The second
possibility 1s that intentional wrongdoing is characterized by deliberate
interference with personality tout cont, that is, it is characterized by
deliberate interference with the capacity for nights vather than with rights as
such. Weinrib usually, but not always ¢ melms something like the first
formulation of intentional wmnudumu M7 which in essence is also the
understanding adopted by tort ].m. lhc difficulty, however, is that his
general characterization of both abswact vight and particular vights requires
the second formulation, The concern of abstract right is with disrespect for
personality rather than with interference with particular rights or the
interests they represent.

144, Weinnib, supra note 22, av 1207

43, €. Lawrence Go Sager, Righting Righrs, 10 Cardozo T Rev, J311, 132820 15Y5-24
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Itis of course possible to show disrespect for personality by interferin
with its embodiment, and Weinrib gives a good example of this: “[M]y
murdering [someone| would be inconsistent with his having the capacity for

rights, since I would be treating him as a thing that was available to my

purposes and, thus, not an embodiment of free will.""% The point is,
however, that disrespect for personality —in Weinrib's alternauve for mu]a-
tion, disrespect for the capacity for rights—must, given his premises, be
regarded as the essential characteristic of intentional wrongdoing. More-
over, one can show disrespect for the personality of another, thereby
presumably wronging him, without interfering with an embodiment of his
personality. Consider the fnllnwmg scenarios. | attempt to murder someone
but fail. Surely I have shown just as much disrespect for his prnﬂ'.nnaln) as
if I had succeeded. Or suppose [ use a sleeping person as a repository for
my coat because there is nowhere else to put it except o the dirty floor.
Using someone as a coat rack is clearly “treating him as a thing . . . available
to my purposes and, thus, not as an embu(hmtm of free will.” But, we may
suppose, my using him as a coat rack did not harm him in any way; it id
not dL[lld”\' interfere with an embodiment of his free will. We may further
suppose that it was clear to me from the outset that using him as a coat rack
would do him no harm, so that in this case the disrespect that [ have shown
for personality is not even a function of the possibility of causing harm,

Weinrib might want to reply at this point that tort law is only
concerned with insults to personality that also happen to interfere with an
embodiment of personality. The difficulty with this response is that
interference with an embodiment of ;:nsmmhlv must be understood as
involving harm to person or property. But harm is just the degradation of
an interest, and as we have already seen interests as such have no
significance for abstract rnight. . Abstract ne{hl does not, in other words,
possess the resources that would permit it wo attribute a special status to
those intentional insults to personality with which tort law is parucularly
concerned, namely, the ones that cause harm. This has consequences at the
remedial stage that we will come 1o in a moment. First, though, we must say
something about unintentional wrongdoing. the characterization of whic h
gives rise to even greater difficulties for abstract right.

Weinrib wants to say that abstract right regards contravention of the
objective standard of care i negligence law as wrongful conduct. His
argument in support of this conclusion focuses on the concept of risk:

Risk allows us to conceive of the doing and suffering of an

accidental harm as the maturation of a single process, since it

captures the potential for harm present in the defendant’s act that
materializes in the plamtiff's injury, Risk is the relational concept

that connects the active and passive aspect ol injurious conduct, 5o

that what the defendant did and what the plaintiff suffered are

not regarded as two discrete happenings, Thus risk supplies for

unintended injuries the unity that, for intentional harms, 1s found

in the identity of the consequence that the actor desires and the

b4n Il an 1292,
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victim suffers.'4
Here we see Weinrib's integrationism coming to the fore, since risk is said
to be the glue that binds doing and suffering into a normatively significant
unity. The difficulty that we discovered with Weinrib's characterization of
intentional wrongdoing emerges even more strongly here, however, be-
cause the risk with which tort law is concerned is risk of karm, in the sense
of interference with an interest, and abstract right has no place for harm
thus understood. Weinrib makes the problem cxplicit by st:uing that
“lalbstract right deals with the doing and sulfering of a harm,”'5" since this
is, surely, precisely what abstract right does not deal with, No doubt abstract
vight can treat the advertent imposition of risk as wrongful, since such
conduct can plausibly be construed as showing disrespect for personality.
But there does not scem to be any way for the theorv to characterize
inadvertent Tisk 1mpnxmon as a wrong. In order to do so it would have o
ascribe a normatve significance to harm as such—in Weinrib's terms, 1o
disadvantaging—when it lacks the resources to do this. Thus the supposed
unity of rlmng and suffering that Wemnb's integrationism leads him 1o
perceive is not only unsupported by argument, it also forces together
elements that by his own lights are incompatible,

There is a further problem with Weinrib's characterization of unin-
tentional wrongdoing, and it is worth a slight digression to make clear what
this is. Weinrib describes risk as though 1t were a ph\'qirul process or
potentiality that necessarily accompanies action. By conceiving of rvisk in
this way, he1s able to hnng his understanding of unintentional mmnﬁdul.lu
into line with the assumption of negligence law that only the creation of a
substantial risk, and not any risk whatsoever, gives rise to potenual liability.
Fle argues that abstract right regards as wrongful only the creation of risks
above a certain level because “risk 15 an unavoidable concomitant of all
action.” A duty not to impose visk at all would deny the possibility of action,
and. hence, "would be incompatible with the status of the actor as a
person,”?! The difficulty here is that risk is not properly vegarded, from
the point of view of abstract right, as an unavoidable or necessary
concomitant of all action. Risk, or at least the visk with which wort law is
concerited, is not a physical process of some sort, or a physical porentizlity
capable of “maturation,” that can be regavded as inextricably bound up
with the concept of action. It is an epistemic notion that has to do with the
actor’s state of knowledge about the processes he is wllm;., i onotion. An
action can only be said to be risky where (1) the actor is ignorint about
whether those processes will m fact result in harm, and 1‘)) she knows
enough to be able to say that theve is a cevtain probability of harm. '™ The
concept of probability in question herve is, it should be noted, itsell

P48, led, ae 130405,
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epistemic.'??

It is true that there is a sense in which action is always accompanied by
risk, since we are alwavs ignm"tm about many of the future consequences of
our actions while at the same time knowing that there is a probability they
will result in harm. But this is simply a particular fact about human b(f'mcrq
not a fact about action or agency as such, and there is no obvious reason
why abstract nu.ht should be more concerned about this brand of particu-
hmtv than 1t is about any other. An omnisicient being could act without
imposing risk, Thus even il abstract right were entitled to characterize as
wrongdoing the imposition of risk understood by reference to an atributed
level of knowledge rather than the actor’s actual epistemic state —this being
what adnptlon of the objective negligence standard effectively amounts
to—itis not clear why it should attribute to the actor the level of k:mwledgu
that would be pmseshd by a reasonable person rather than, say, ommni-
science. In legal terms, the result of atiributing omniscience w ould be, of
course, a form of surict liability, a consequence hardly likely te appeal 1o
Weinrib.

We have already seen. however, that abstract right is only enntled to
characterize vtrmgdnmq i Hl.l|_)]t‘(lnt’ not objective, terms. Intentional
wrongdoing must be understood as mu)]\rm, an intentional display of
Lllslespeu for personality, not an intentional harming of interests, although
it is true that intentionally harming an interest will ordinarily manifest
disrespect for pclmmhu as well.»4 Abstract right can also trear the
advertent imposition of visk 1o an interest as \xrrnngful since this “manifests
a failure to respect the persons who are within the ambit of the risk’s
effects.” ' But, contrary to what Weinrib suggests, the same cannot be saicl
of inadvertent risk |mpmm[m This brings us by a natural route to the
second of the two main problems that confront Weinrib's theory of torts.
The difficulty here concerns the remedy to wwn‘rdmm,r that abstract right
can appropr mu:*l\ require. my ]mn hfnl" that 1t is not able 1o justify an
obligation (and correlative vight) of reparation.

We can begin owr coasideration of this question bv noting the
following two points. Firsi, as was Just remarked, the \\10111;.{-:101110 that
concerns abstract vight is \llh](‘( tive in nature, [t involves either mtention-
ally wrongful conduct or culpable negligence, both of which presuppose
bl: tmcmmhv states of mind. Second, anlmz can he wrongful in the sense
H:’(,Ell]]ﬁ'l' by abstract mght whether or not it causes harm 1o anvhody’s
intevests. [ the case of intentional wrongdoing this was illustrated by the
attempred murder and coat rack L\lmp]u above. So far as advertent
negligence is concerned, kKnowingly subjecting another to a substantial risk
ol harm obviously displays a lack of respect for the other as a person even

153, See Stephien R Pervy, Pyotected Tterests and Undervtakings i the Law of Neglizeoce,
42 U, of Toronw L] 247, 25202 (1092): of. Brian Skvrms, Choice and Chanee 15 (1406)
(e dpistenne pealahility of o statement iy the inductive probability of that argument which his
the statement e question as s conchigion and whose premises contain ol of aue relevian
Ferual ko lechee,'™
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if the risk does not subsequently materialize. Let me assume for the sake of
argument that abstract right demands that wrongfulness must be annulled.
If that is so, surely it must be annulled whether or not it has resulted in
harm. Since the wmm.{dum;., that falls within the ambit of abstract right 1s
always culpable wrongdoing, the obvious remedy is criminal punishment.
This point can be illustrated by reference to Weinrib's discussion of
“takings.” He says that a taker “attempts to assert dominion over something
that is already a physical or proprietary embodiment of another’s person-
ality,” thereby signalling through his actions “that he does not recognize the
Lategonml difference between persons, who have a capacity for rights, and
other entities, which lack free will and therefore do not have that
capacity,”'%% Weinrib states that “takings are wrongs that constitute general
denials of the validity of right,""*7 but surely this denial is present whether
or not the artempt to assert dominion succeeds. According to Weinrib,
liability in tort “juridically nuilifies” the demal, but liability presupposes
harm'>® and so cannot serve as a general mode of nullification. The remedy
that naturally serves this role is, again, criminal punishment.

It remains to consider whether the remedy of damages is an appro-
priate method of nullification in those cases where wrongdoing does result
in harm. The answer to this question must be no, for the reason already
considered. Compensation is for loss and loss must be understood as a
degradation of an interest. but interests as such are accorded no normative
significance by abstract right. Weinrib does say that “[blecause every right
LlV‘:[d“l/C‘i certain advantages. the infringement of a right is usually
remedied by a damage award that qmnmﬁc the value of the advantages of
which the victim has been deprived.™ ™ But this is 10 treat advantages as
having normative significance of their own, as interests, that is, as aspects of
human well-being. Such treatment is irreconcilable with Weinrib's position
that “[iJn abstract right the significance of particular rights consists solely in
their being actualizations of [the] capacity [for rights] and not in their
contribution to the satsfaction of the rights holders’ particular interests,” '

In the following passage Weintib himsell makes clear the implications
for tort law of the austereness of abstract right:

Abstract vight . . . does not guarantee any specific condition or

value 1o what is uwnu{ Abstract right accounts for ownership in

a way that makes the condition of particular owned things
irrelevant. It thus reflects the obvious truth that a p:llli( Lan

1306, Td. ur 1303 (emphasis adided),
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owned thing remains the pr operty of 1ts owner whatever its

condition or value. Although your injuring something that is mine

may reduce the satisfaction I derive from it, what was injured

nevertheless remains mine. Therein lies the abstraciness of ab-

stract right.!®!
Weinnb is concerned to show here that damage by itsell cannot constitute
a violation of abstract right, so that strict lldbllm could not be the
appropriate tort regime. In fact, the quoted passage shows a great deal
more than that. It demonstrates that damage or loss is simply irrelevant to
abstract right, which means that abstract right cannot justify any general
tort regime, whether based on strict liability or fault. At most it can
accommodate a very limited obligation of restoration: a person who
appropriates the property of another and then intentionally damages it
would be required to do no more than return the bits to the owner. Abstract
right by its very nature rules out the possibility of correlative rls,hlb and
mhhgatmns of reparation. It 15, at best, a theory of criminal llabllll}’

Contrary to what Weinrib suggests, abstract right makes tort law i IMpOssi-
ble.

B.  The Volitionist Argument for Strict Liability

Weinrib's volitionist argument for fault looks upon rights and obliga-
tions of reparation as flowing from normative principles that govern
interaction, where the requisite normativity is said to be implicit in the
concept of agency, The norms of interaction are concerned not with loss or
harm as such but with conduct that 15 wrongful because it displays
disrespect for personality in the abstract, Hegelian sense. If the argument
were successtul it would justify a fauli-based principle of reparation. The
argument fails, however, because the concept of normativity on which it
rests abstracts from all human interests and so cannot atribute normative
significance to the notion of loss that mnust constitute the primary concern
of any principle of reparation. It might be [hnus_,llt that the approprate
response o this failure would be 1o Llnw tour attenton from the outset to
the fact of loss, considered as a normatively significant interference with
human well-being, and to ask what ought 1o be done about it. Taking this
tack would, without more, lead to one or the ather of the two distributive
arguments already considered.

There is another possible response to the failure of Weinrib's argu-
ment, however, which is to retain his volitionisim but 1o reject the under-
standing of normativity that he thinks flows from agency. The idea would
be o establish a normative connection, of a sort that Weinrib's theory
forbids, between the concept ol action and the losses action can cause. But
a connection between action and loss only would be too narrow. A more
promising avenue is 10 argue, first, thar action necessarily gives rise 1o
responsibility, in some sense to be specifed, for all the outcomes that result
from our choices 1o act, or ar least for all the outcomes that meet some
general test of pm\mm\. and second, that this respounsibility |usuﬁt's.

LGL T 13020 0, Wernrib, Cansation wnd Weangdoing, suprd note 3, at 428249,
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pclhdps together with certain other (‘()mldﬂatmm. an obligation of repa-
ration when the outcome of an action is a loss for someone else. A volitionist
argument along these lines is suggested by the theory of individual
wapons:blht} advanced by Tony Honoré,'®2 although as we shall see it is
not quite the argument that Honoré himself accepts.

Honoré's theory concerns a normative but prt'mcnal notion that he
refers 1o as outcome- 1capm1s|b:]1t\ Because this notion focuses in the first
instance on the outcomes of action rather than on action as such or on
interactions between persons, the associated conception of normativity is
different from Weinrib’s. It is natural to think that a conception of
responsibility that emphasizes outcomes might generate a principle of strict
liability rather than one of fault. Honoré's own argument does purport to
justify strict liability, although he thinks that outcome-responsibility can
also show why it is ]egmm'iw for the law to rely in some circumstances on
the objective neqligcnce standard. In his view, that standard has more in
common with strict liability than it does with a true fault principle, since it
holds persons responsible for shortcomings they are subjectively incapable
of avoiding. Given that Honoré thinks objective negligence and strict
liability stand or fall together and both must be distinguished from a true
pnnuple of fault, it will be convenient to ignore negligence and refer o his
argument as one supporting strict liability.

Honoré begins his characterization of outcome-responsibility with the
analogy of a wager. Choosing, he says, is inescapably like betting. In making
a decision to do X rather than Y "we are chommgf to put our money on X
and its outcome rather than Y and its outcome.”'® In opting to attempt a
U-turn rather than to go on to the next roundabout, for example, we
mmplicitly bet that we will arrive at our destination more quickly. But we
might lose the bet by getting involved in an accident, say, or by discovering
that going via the roundabout would have been the faster route after all. It
is nnpm tant to see that Honoré is not at this point saying lelhmg about
reparation. The pm:if's of the ber are credits and discredits in a social
ledger of some kind. Thus in the U-turn example we receive a credit if we
are successful in getting to our destinaton flU.lLLt‘l but “if we botch it, have
an accident, or mistake the route, that is chalked up against us.”!%
Moreover, we receive the discredit even if the botch or miscalculatior: was
not our fault. Choosing to act is said to be an implicit bet on outcomes,
where neither the stakes nor the social payoffs are necessarily known in
advance.

This understanding ot outcome-responsibility as a social system for
allocating credits and discredits is supplemented later in Honoré's article by
a strikingly different one. According to the second Ll!]LlCl'aldl]{llHL,. Hw]e
could not dlspcnse with outcome-responsibility without ceasing to be
persons.”'%* The idea here seems to be thal ]annhnml 15 inescapably
bound up with agency, but we cannot be agents capable of choice without

162, Tany Honoré, Respnnsillilif\' ael Luek, 104 Law Q. Rev. 550 (19848).
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accepting, in some very fundamental sense, that we are responsible for the
consequences of the choices we make. Honoré also says that “outcome-
responsibility is crucial to our identity as persons,”!® hy which he appar-
ently means that it is crucial to our identities as individuals and not just to
our having the general status of personhood. The sense of this claim is
perhaps clarified by his later statement that “it is outcomes that in the long
run make us what we are.”'7 Outcomes of actions are what make up a life,
and so long as we have a minimum range of options to choose from—that
15, a minimum degree of autonomy—we are, in making our choices, part
authors of our own lives.'8% Our sense of identity as individuals is at least
partially determined by the lives we create for our selves through the choices
we make,

There is an obvious tension between Honoré's two characterizations of
outcome-responsibility. The second of the two understandings, according
to which outcome-responsibility figures prominently in our sense of our
own agency, 18 a fundamentally important notion for both the theory of
action and moral theory. It is, howev er, very difficult to reconcile with the
first, social understanding. Honoré says that “[by allocating credit for the
good outcomes of actions and discredit for bad ones, society mposes
outcome-responsibility. "% But the idea that outcome-responsibility is
socially imposed is completely at odds with the claim of the second
understanding that we could not dispense with the concept without ceasing
to be persons, since if this latter statement is true then outcome-
responsibility is simply not the sort of thing that society could impose: it is
too fundamental a notion to be the subject of a social decision.

Moreover, if a social decision o impose outcome-responsibility were
possible we would be entitled to ask whether it was justified, and this would
require us to offer moral reasons for ;wccpling a supposedly premoral
concept. Honoré does say that the “system” of outcome-responsibility must
be shown to be fair: “[1t] must in its operation be impartial, reciprocal and
over a period heneficial.”' 7" He asserts that these conditions are in fact met
tor mosi people, but whether that is so or not is irrelevant to the status of
outcome-responsibility understood in the second sense: when Honoré asks
whether outcome-responsibility is fair he is posing a question that cannot,
so Tar as the second understanding is concerned, properly be posed. He
makes a similar point himself when he savs that outcome-responsibility
could not rest on a social contract because “the exchange would not even,
properly speaking, be in our interest: for to be responsible is part of what
it means to be a person and hence ro have interests,”!'7! If the idea of
exchange presupposes interests then so do general notions of fairness,
which menns that the principles of fairness o w hich Honoré is appealing
are rooted in the very notion of outcome-responsibility that he says they
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justify, Honoré's insistence that outcome-responsibility is a social system
also undermines his apparent acceptance of the idea—a very natural one on
the second, ;LE,(:HCY-UHCH[E(l understanding —that outcome- 1e<|)unalb1i1w
applies universally to all actions and all outcomes, since there is no reason
to think that social conventions assigning credit and discredit will be
comprehensive in this way. It is highly implausible 1o suppose that “society”
cares one way or another about whether I get to my destination more
quickly by mdkm‘g a U-turn, or that my achievement in doing so will be
rewarded by a credit of some sort in a social ledger.

[t is the social rather than the agency-oriented understanding of
outcome-responsibility that Honoré employs in his proposed justification
for strict liability. But before we examine that argument it is important to
consider how, on either understanding, outcome-responsibility can be said
to be a normative notion. To begin with the social understanding, it 1s
clearly normative in the straightforward sense that most people have a
reason to act in ways that will invite credit and discourage discredit. This
reason may be nuluelglwd by other reasons, of course, and acting on it may
be difficult where specific outcomes cannot be foreseen, but the normativity
of social outcome-responsibility is not problematic. The agency-oriented
understanding of outcome-responsibility does not. by contrast, necessarily
give rise to prudential reasons for action, nor is it obvious that it always

reates reasons of some other kind. Honoré characterizes the principles
permitting the ascription of personhood and outcome-responsibility as
normative, '™ but he appears to have in mind a broad sense of the term in
which there need not be any necessary or immediate implications for
reasons for action. To help undersiand what is at stake here, let us return
once again to the U-turn example,

What, on the agency-oriented understanding of outcome-respon-
sibility, might be the analogues of the credit we supposedly receive from
society for a successful outcome, and the discredit that is said to be chalked
up against us for an unsuccessful onez The obvious answer is that the
appropriate analogues ave the benelits and harms o ourselves that might
accrue from the various possible outcomes. Getting o our destination more
quickly is a benefit and a desirable outcome. while losing our way or
becoming involved in an accident, even if there 15 no question of paying
compensation to anyone else, is a harm and an undesirable outcome. But
outcome-responsibility cannot just be a matter of having 1o live with and
accept the beneticial o1 harmtul consequences ot our own actions for
ourselves, smee that would be 1o view persons primarily as t\‘[')c‘w'iuncin].;

rather than as choosing beings. Personhood necessarily involves a capacity
for self-reflective cognition, expevience and choice, but outcome-
vesponsibility is primarily concerned with the normative significance of
choice, We must equally live witl and accept the consequences of disease
and other events that just happen to us, guite apart from anything we
choose to do. A more promising suggestion s that agency- l)!tt‘ll[t‘(l
uurt‘m‘nc-lcs]mnsihi“ly mvolves the retrospective evaluation of action in
hdh: of its outcome, initally by the agent herself, and that it is in this sense
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that it can be said to be a normative notion. Thus we view the making of the
U-turn as somehow a better action if the outcome was beneficial to us,
because we arrived sooner at our destination, and as somehow a worse one
if it was harmful to us, because we lost our way or got into an accident.

This idea that actions are subject to evaluation in light of their
outcomes, after the fact and independently of how the agent cculd have
antecedently expected things to turn out, has been explored with great
sensitivity and insight by Bernard Williams and Thomas Nagel under the
rubric of moral luck.'™ Although Honoré does not emphasize it, the idea
should, I think, be regarded as the core of his agency-oriented understand-
ing of outcome-responsibility. So far we have been talking of the ex post
evaluation of action in a premoral sense because it is the agent herself who
is doing the evaluating, in light of her own ends and goals, so that the action
is spoken of as better or worse from a self-interested or prudential
perspective. But the ex post evaluation is not just a retrospective projection
of the agent's assessment of the value of the outcome (to her) onto the
action that produced it. It is a matter of determining whether the agent can
justify (to herself) the doing of the action, or whether she must judge it to
have been wrong (again, from her own perspective). There is perhaps
something mysterious about this Kind of evaluation of action, but it seems
Lo bc an unavuidable Fe'mm: of uqcnc\' as we experic'-nce it. ~\-; AgEnts we do

bemg mpnb!e of making a difference in the W mld‘ and this awareness ¢ ulm S
our sense of our own agency in the following wavs. First, we identify with
both the actions we perform and the outcomes they produce: they are our
actions and outcomes.'™ Secund, we act with the knowledge that the
justification or otherwise of our actions depeucl\ at least pavtly on the
par ticular way that they make a difference in the world: the worth of our
actions is, in our own eves, partlv determined by the actual outcomes they
produce. If the action turns out badly, we at least sometimes regret not just
the outcome but the action lm,lt, a leeling  Williams leh:;s o ay
agent-regret.!?®

Honoré’s agency-oriented understanding of outcome- 1'c-s'pm|-,ihilin
begins, like Williams' noton of agent-regret, with the agent’s attitudes
towards her own past actions; this is why the label "premoral” is appropri-
ate. The social understanding, on the other hand, begins with relationships
between persons, and hence has moral overtones (rom the vutset. Honoré
clearly has in mind the socal understanding when he states that outcome-
reponsibility involves making a bet with other members of our community

173, Bernard Williams, Moral Luck, in Morad Luck 20 (1951 Thomas Nagel. Moral Luck,
i Mortal Questions 24 (1979),

[74, This may requice sume qualilicaion Raz notes that i s dutonomons agenrs whie
identify with their choices, where autonomy coustitutes un ideal 1o be attained. Ser Raz, supra
note 133, a 382

175, He distinguishes agent-regret rom vegret that o certam state of alfairs has cone
about. Williams, supra note 175, ar 27-28 As Williims notes. the focus of agent-regret is on the
possibility that one might huve acted arherwise
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and only indirectly with ourselves.!?® If the wager analogy is to be applied
to agency-oriented outcome-responsibility, it is best regarded as a bet that
at least initially we make with ourselves and not with the community. But
agency- -oriented outcome- lf.‘hpullhlblllt‘,’ does have a bearing on moral
questions that arise from interaction between persons. As Honor¢ notes, if
I run you over, then even if the accident was entirely your fault it is
appropriate that 1 feel and express regret for the harm 1 caused you, even
though I cannot be blamed for what happened.'”™™ What Honoré does not
mention is that I also have reason to express regret, in Williams' sense of
agent-regret, for the action and not just for the harm to which it led. This
is an instance of outcome-responsibility in which an agent’s evaluation of,
and attitude towards, her own action is affected by its outcome for another.
What is of particular interest here is that when our actions harm others,
outcome-responsibility is normative not just in the weak evaluative sense we
have so far been considering, but also in the move robust sense of affecting
our reasons for action. Honoré implicitly takes note of this when he says of
the running-over example that simply by virtue of having hurt you 1 have
a wspmmbllm to take certain steps. | have, in other words, reasons for
action that a l)‘,smndct would not have, including in particular an obliga-
[IU]I Lo Hh[cll]] assistance,

Agency-oriented outcome-respousibility for harm to others affects not
just our attitude as individuals to those of our actions that produced the
harm. It also affects the atutudes that others do and should take o those
actions, and, perhaps, their reasons for action vis-a-vis the actor as well. At
this stage we are talking about moral attitudes and reasons for action, hoth
as regards ourselves and others. Itis important to emphasize, however, that
outcome-responsibility need not be lc;.,d:dorl as the source, or at least the
sole source, of the moral elements in play here. Actions can be morally
evaluated apart from their outcomes, and harm to human well-being is a
morally bad thing about which other people have reason to be concerned,
even where the harm is not the result of anvone’s action. There is thus no
reason to  assume that the normaovity  associated with  outcome-
1L~.p(ms1|n|m is, in Weinrib's phrase. all the normativity there is, or that
other manifestations of normativity are somehow derivable from it. Nor
does Honoré assume either of these things. He clearly regards outcome-
1L‘|]JOHNII)I[H\ as just one factor that enters, together with others like fault
and desert, into overall moral judgments.' =

The interplay between outcome-responsibility and other moral factors
comes out in Honoré's discussion of examples taken from criminal law.
Murder, he righty notes, is judged move severely than atempted murder.,
and causing dc ih by dangerous driving is .1]:1nu]1|mlc:[\ regarded as more
serious than dangerous driv ing alone!™ The bad outcome leads us 1o judge
the action that caused it, together with the agent, more harshly than we
otherwise would (altheugh, as was mentioned earlier, Honoré is not clear

176, Honore, supra note 162, ar 530,
177, L, at H4d-4a

178, L

17949, Ll ar 5okd.
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that it is the action itself which is being judged and not just the outcome).
Outcomes matter in the moral assessment of action, and this is so quite
apart from any consequentahst considerations. But other things matter
too, as these e\;amples make clear. An act of at[cmpte(l murder or of
dangerous driving is wrong even if, as it turns out, there is no bad outcome.
Outcome-responsibility 18 only one element among others in the moral
universe.

This brings us, finally, to the question of the relationship berween
outcome-respousibility and moral responsibility to compensate for harm
caused. One approach to the justification of rights and obligations of
reparation that might seem promising is an argument that outcome-
responsibility in the agency-oriented sense automatically creates a moval
obligation to compensate, thereby juslil‘s'im; a regime of strict liability. This
is a genuine volitionist argument: it claims that the normarivity which,
according to the agency-oriented understanding, is necessarily associated
with ds.{encv always gives an injurer a reason to compensate for any harm
he causes. The promise of the argument soon withers, however, because it
encounters at least two difficulties. The first is that even il outcome-
responsibility affects our moral reasons for action, there are no grounds for
thinking that it always gives rise by itself to a generally-applicable reason to
pay compensation (le alone an obligation to do so), as opposed to a reason
to call an ambulance, express regret t, and so on. Further argument would be
needed to establish this, and it 1s by no means clear whar it would be.

Tounderstand the second dilficulty we begin with the observation that
in cases in which A causes harm to B, hoth A and B may turn out 1o be
outcome-responsible for the injury, and not just A alone. We have not yet
discussed the relationship between outcome-responsibility and causation,
but even if, as seems plausible, it turns out that the two are not simply to be
equated, the likelihood that both parties to a harmful interaction will be
outcome-responsible for the harm one of them suffers seems high enough
to ensure that the pervasive mdeterminacy of causation-based systems ol
general strict liability would also be encountered if outcome-responsibility
were made the sole basis of reparation, Cousider yet again the U-turn
example. Honoré seems to assume that the U-turner is outcome-
responsible for the consequences of a collision with another car in exactly
the same way she would be for getting to her destunation more quickly, bt
this 1s not so. In the collision case the accident is. for the reasons discussed
in Part [, the consequence of fun choices to act, not one; the actions of both
parties would be causes of the harm. Moreover, both made bets i Honoré's
sense, and even if we vitimately wish 1o say that causation is not eqgauivalent
to putcome- lespumlblhl\ it secms almost inevitable that in a case like this
each of the parties would be regavded as outcome-responsible for the
consequences, '™

Although Honoré does not expressiy :'ecogni?c‘ that both |)'ll'lit“i Lo o
harmful interaction could be outcome-vesponsible tor the injury ]Ll‘-,I one of
them suffers, his proposed |l|\l’flullh)1) for stict liability avoids the inde-
terminacy problem anyway beciise it relies on a Lllffcu nt argument from

180, Recall that outeome-respansibiliog s aol eoguivident o Bl
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the one just considered. For one thing, it employs the social rather than the
agency-oriented understanding of outcome-responsibility. Civil liability,
which is effectively seen as a form of penalty, is said to specify “an extra
sanction to be imposed on a person who has anyhow lost a bet and who will
in consequence incur discredit.”®! Honoré does not say that being
outcome-responsible for a harmful outcome should .mmmmwall} lead to
the imposition of a legal duty to compensate because “[a]n exira element is
needed to ground the legal sanction.”'%? This could be fault in a moral
sense, but in the case of strict liability it is the existence of a special risk of
harm that the type of conduct in question creates, Honoré thus conceives of
strict liability in terms of limited doctrines like the rule in Rylands v,
Fletcher'® or the American rule for ultrahazardous activities rather than as

general form of liability based simply on causing harm (or being
outcome-responsible for it). This prevents his argument from falling prey
to the indeterminacy objection, but he does not insist on an “extra element”
in the justification of strict lability in order to avoid indeterminacy.
Presumably he does not move dn"t.ctly from outcome-responsibility to
general strict liability because civil liability is viewed, on the social under-
standing of outcome-responsibility, as a legally imposed discredit, and as a
matter of wise policy a legal system should no daubt be wary of subjenlnw
people to essentially penal sanctions on too indiscriminate a basis.

Although it is not vulnerable to the indeterminacy objection, Honoré's
argument coes not succeed on its own terms. The special risk that serves as
the extra element in the justification of strict Liability brings o play, he
savs, "a consequentialist argument for avoiding serious harm [that] rein-
forces the non-consec juentialist arguments for imposing outcome
responsibility, "' But it is not clear what this consequentialist argument is.
Honoré states that the strict liability which anaches o :[)EC!‘IH\ risky
conduct is not fauli-based because there may be good veasons, social or
otherwise, for the actor to engage in such conduct. In that case, however, it
is far from clear what consequentialist benefits could acorue from imposing
legal liability once injury occurs. Deterrence does not seem to be at issue,
and so far as compensatory or loss- “Spr ading goals are concerned, there
appears to be no basis for treating the “special risk” situation any differently
from other types of cases. ‘\Jmem er, even it we ignore this gap in Honoré's
argument it still could not justify correlative rights and obligations of
reparation, since from the outset civil liability is viewed as a sanction and
not as a basis for compensating for harm, It it succeeded the arguiment
would simply show tort law 1o be a species of criminal Jaw.

The failure of Honoré's own argument tor strict liabitity does not
mean that outcome- !Csp(mxlbllll\ 1 arrelevant to the jll\“fl(d[hin of rights
and obligations of reparation. It is true thar the social understanding of
outcome-responsibility is unlikely 1o be of much assistance here, since an
obligation of reparation does not seem reducible o a mere discredit in

IRl Honere, supra note 162, a0 5330.
182, Iel, at 3411,

1IR3, L.R. 3 ML 330 (1868).

184, Honord, supra note 162, av 542,
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Honoré's sense, but the general normative connection that the agency-
oriented understanding establishes between the evaluation of actions on the
basis of outcomes, and reasons for further action in light of those outcomes,
is worth more detailed scrutiny. We have seen that a genuine volitionist
argument that tried to move directly from the agency-oriented understand-
ing of outcome-responsibility to general strict liability would not succeed,
but there may well be a role for that understanding in a different argument,
The possibility of developing such an argument is discussed in the
following section, where unless otherwise indicated the term “outcome-
responsibility” will be used to refer 1o the agency-oriented understanding
only.

IV. Ovrcosme-ResponsiBiLiry as rHe Basis oF & DISTRIBUTIVE ARGUMENT

A, The Basic Argument

Let us take stock of the discussion so far. The Anstotelian argument,
which tries to found a principle of reparation on a limited restitutionary
feature of the concept of property, namely the obligation of restoration,
fails because it is not comprehensive enmlg’h at most it can justify very
limited rights relating to conversion. The distributive argument for general
strict liability fails because the principle that costs should be internalized to
the actor or activity that caused them is pervasiv elv indeterminate: a sound
understanding of causation shows us that actions of both (o1 all) the parties
to a harmful nteraction are in general causes of the harm. The distributive
argument for fault does not succeed in Justifying correlative rights and
obligations of IE‘PdldlI()n because therve is no reason for lmlllmg the
dmnbut]w considerations it mvokes 1o a localized scheme of victim and
mjurer alone: a move generalized distributive mechanism seems to be called
for in which victim and injurer have no special status vis-ii-vis one another.
Weinrib's volitionist argument for fault, imteresting and sophisticated as it
is, cannot 11|suh a principle of reparation because the concept of norma-
tivity it vields is unable to aseribe anv moral significance to the notion of a
loss. Honoré's argument for strict lability goes wrong because it does nol
back up its consequentialist claims. and also because it is the wrong sort of
argument: in relving on the social understanding of outcome- H“NI)UHSI}JIIIH'
and treating civil liability as a form of pen: al sanction, it does not even try to
justify rvights and obligations of reparation. Finally, a genuine volitionist
argument for swrict hability, which takes as s starting point the agency-
oriented understanding of outcome-responsibility, fails For two reasons.
First. even though outcome-re \])Ul]‘\l})llll\ altects nur reasons for action,
there are no gtmmrlq tor thinking thatitalways and necessarily gives rise by
itself 0 a reason 10 compensate. Second, the resulting sc heme of strict
h ibility would be subject o per vasive indeterminacy beciuse both p parties to

v harmful interaction can be, and, there is reason o think, ofien are,
nu{tnmt‘—tes.]mnallllu for the ioss.

Two of the arguments we examined wirned out to be not so much
WIong as inconciusive or luumllJi('I., The distmbutive argument for fault
focuses on the novmative significance ol loss, vegarded as o degradation of
some aspect of human well-heing, and asks il there ave nral reasons for
recistributing the herference with interests that the loss represents o
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anyone else. II the argument were to justify correlative rights and obliga-
tions of reparation some basis would have to be found for restricting the
group of potential ioss-bearers to victim and injurer, and nothing plausible
was suggested by the versions of the argument we examined. But we
discovered no reason to conclude that a basis for restricting the distributive
group does not exist. We also have no grounds for thinking that the
distributive approach should not be applied to losses caused by human
agency.

The other argument that turned out to be more inconclusive than
wrong is the volitionist argument for strict liability that was suggested by
Honoré's discussion of outcome-responsibility. The argument tries to move
directly from outcome- 1eapons:b|1nv to an obligation to compensate for any
harm caused, and this is problematic for the reasons we have considered.
But cutcome-responsibility establishes a close and normatively significant
connection between actions and their outcomes that can affect an actor’s
subsequent reasons for action, 5o it remains plausible to think that it has a
role to play in justifying rights and obligations of repar’nion By itself it i3
msufficient, but together with other considerations it lmght yield a
gentmll\ -applicable reason o compensate and not just a reason 1o express

regret, provide assistance, et cetera. (The failure to generate such a reason
was the first of the two difficulties encountered by the volitionist argeument
for sirict hability.) At the same time those considerations might narrow the
resulting liability rule so as to avoid the indeterminacy to \\lmh general
regimes of strict hability ave subject. (The threat of such indeterminacy was
the second difficulty.) E\’Cl‘\lhmg depends, of course, on what these other
considerations are taken to be.

[ would ke to make the following suggestion. The localized distribu-
nve argument for fault and the agency-oriented understanding of
outcome-responsibility are complementary, Each completes a gap in the
other that prevents it from constituting an adequate justification, standing
on its own, for correlative rvights and obligations of reparation. Taken
together, though, they form a single, coherent, justfying argument.
Outcome-respensibility ensures that the distributive argument for fault can
be nonarbitravily limited to victiims and injurers. Fault is the further
consideration that supplements outcome-responsibility so as to produce a
generul obligation to compensate. Precisely because it is tault-based, the
obligation also avoids the problem of pervasive indetzrminacy.

Let us examine the various elements of the proposed argument,
beginining with outcome-responsibility, 10 see how they hit together. A
person who is outcome-responsible for a loss has a normatively significant
connecton with it that is capable of affecting her :-uhwquun reasons for
action. She has a special responsibility because there is a sense in which the
ouicome iy Aers, although perhaps not exclusively so. It resulted from an
exercise ol hier capacity to act, and that eapacity is closel Iy bound up with het
status and sense of hersell as a DETSON, She nr-wsn:l!\ acted with the
intention of making a dilference in the world, and even if the difference
that rvesulted is not one she mtended or foresaw, -he has a special
conneciion with 1 all the same.
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There may be more than one person who is outcome- ICspomﬂ)le for
a given loss, and this group may include the victim. Even if it does not, he
has his own normatively slgmhcuu connection with the loss just by reason
of having suffered 1t. If thme is a sense in which a loss belongs to those w ho
are outcorne-responsible for it, there is also an obvious sense in which it
belongs to the person who suffered it. As we saw when discussing Honoré’s
theory, personhood has an experiential as well as an agential dimension. It
is an unavoidable aspect of being a person that [ experience what happens to
me rather than just perceive it as another event in the world, and that I have
to live with and accept the consequences for myself. Losses can, in a sense
to be explained, be transferred, but harmful or injurious experiences
cannot. The loss is the victim's simply by virtue ol his having experienced
a harm or an injury.

The term “injury” I take to refer either to an event that interferes with
an interest, or to the actual setback to an interest that results from such an
event. “Loss” refers more abstractly to the type or magnitude of a setback
to an interest, but without supposing that the extent of the interference is
ne(ess.mly quantifiable in any exact way, either monetarily or otherwise. A

“harm™ is, strictly speaking, an injury that affects future well- bcmg (al-
though [ sometimes use it more loosely, as a synonym for “injury™), Harm
in the strict sense ordinarily takes the form of a setback 1o personal
autonomy, which is the interest a person has in being able to continue 1o
pursue current projects and to have available differemt uptions and
opportunities in life.)** Personal autonomy is the most m]pnn'mt interest
with which principles of reparation are concerned because interferences
with it can represent especially serious and long-lasting effects on well-
being, but the principles encompass other interests as well.'"0 Losses are
capable of bemg shifted or distributed in the following sense. If A pays B
compensation the augmentation of B's resources makes up for, even il it
does not exactly eliminate, the original sethack to B interests by increasing
the options and opportunities he can pursue; it advances his intevest in
personal autonomy. A, on the other hand, suffers a degradation of her
autonomy because the resources available to her have been depleted,
Losses ave shifted, in other words, by first being converted into a common
currency of autonomy, which is the mosi fundamental human interest 1o
which principles of reparation apply.

A loss is of moral concern because it represents an mterference with
human well-being. Together the victim of & loss and any persons who are
outcome-responsible for it—the victim may, to repeat, be one of these
define a group whose members have, in different ways, a close and
normatively significant connection with the injury the loss represents. Bui
there is an asymmetry between the situation of the victim and that of the

183, These points about hivm arve made 0 R, supea note (33, a0 13- 14,

186, Pain, bke offense 1o one's sendments or diguise mvolves mrerference with i intervess
other than autonomy. But such wijuries ave generally onhy harmiful in the sirier sense if thes
do atfect autanemy. See Raz, supra sete 133, ac 403D Tewill son be possible 1o consider in
this Article the general question of which interesty ave prerected by meral principles of
reparition. For o preliminary discussion of some of the Baies, see Perry, supra note 5,
HO4-U8: Perry, supra nute 133, ar 232-70, 28441
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other members of the group. In the nature of things an injured person
must continue to bear his loss unless someone else has a reason to relieve
him of it. But a person who did not experience the initial injury must, if she
is to assume the loss, have a reason for doing so. Outcome-responsibility is
reason-affecting, but, as we have seen, there are no grounds for thinking
that it is sufficient by wself 1o justify shifting a loss. The question to be
asked, then, is whether there is some other factor that, together with
outcome-responsibility, could serve as an appropriate justification for
redistribution,

The present suggestion is that the distributive argument for fault
points to just such a further factor: among those persons who have a
normatively significant connection with a given loss, it is morally preferable
that it be borne by whoever acted faultily in producing it. If no one was at
fault, then for reasons already considered the loss remains with the person
who suffered the injury. If more than one person was at fault—the victim
might be one of these —then the loss is proportionally shared among them.
The basic question is whether the loss should be shified from the victim to
one or more persons who are outcome-responsible for it, and the essential
rharacteristic of outcome-respousibility is the fact of having voluntarily
performed an action or actions that causally contributed to the outcome in
question.'®” This suggests that in the present context the distributive
argument should ook to whether those actions were, under this descrip-
tion, to be faulted or not. Itis not, in other words, fault in the air or general
moral deficiency that matters, but tault in bringing about the injury the
victim suffered. This approach seems particularly apposite when it is
considered that autonomy is the interest of principal concern for the theory
of reparation, because an action that 1s faulty due to its intended or
foreseeable effects on someone else represents an improper or excesssive
exercise of autonomy at that person’s expense. Thus the redistribution of
losses envisaged hy this version of the distibutive :us,umum does not turn
nn an unrestricted n])phmrmn of the deficiency principle discussed in Part

[, and so avoids the difficulties of expansiveness to which that principle can
give rise.

Let me call this the voliionist/distributive argument for correlative
morai vights :111(1 obligations of reparation. '™ lis ucmml claim is that fault

187 Aswe sholl see later, this s not the onlv characieristc of outcome-responsibilic, whiclh
consequently cannor simply be equated with catisation.

88 Judith Jarvis Thomson has proposed an argument whuch in some respeets might be
thowght 1o resemble the one advanced heve, See Judith ], Thomson, Rights, Restitution aned
Risk 193-207 (1986). Thomson begins with an overtly distributive |nmnple "What we are
concerned with . is not blame, but who is to be out ol pocket for the costs.™ T, at 197, (She
alseo assumes an |nitl.|l eauil distribution ol wealth) Thomson then argues that causation
mmaers —that it is, o effect, a proper basis tor limiting the distributive scheme—"because it B
ciel not cause - A'S ingury, then 875 freedon of acton protects him against liabilivy For A's
ey el an 202, We thus connar call upon soneone ar random to pav 8's costs because that
would be o interfere wichout veason with that person's freedom of action, From this Themson
apparvently comeludes thar if B did cause As injury then she can be held liable for A's costs, ar
leastof B was also a faude Bue it does not tollow from the proposition that withoun causarion
vont cinnet mpose liability, that with causaion vou can, While ivis true that if the argument
werve successiulat would estabhish ther covsiont is, i formal sense, a necessary condinon of
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and outcome-responsibility together create a reason to assume part of a loss
proportional to one’s relative degree of fault in producing it. compared
with the fault of other outcome-responsible persons. Much more needs to
be said about the argument, and it will not be possible to say everything in
this Article. But in the discussion that follows [ would like to place the
argument in a more general context of ‘'moral justification and discourse,
say something further about the nature of outcome-responsibility, and
develop the argument in a litde more detail, focusing on the kind of fault
it involves and the obligatory nature of the reasons for action to which it
gives rise.

B.  Philosophical Presuppositions

Let me begin by saying something about the philosophical character of
the volitionist/distributive argument and the understanding of moral
discourse it presupposes. We have already seen that outcome-responsibility
has its roots in a set of evaluative attitudes, including most importantly
agent-regret, that an agent holds with respect to her own past actions.
These attitucdes are premoral insofar as they bear on the outcomes of the
agent's actions for herself, but they take on a moral quality when the
outcome is an adverse effect for another, The auitudes the agent holds
towards her own actions are part of a larger network of evaluative attitudes
that she has. Included in this network are her attitudes towards the actions
of others insofar as they alfect her negatively, whether by causing her harm
or in some other way—these are, in the phrase Peter Strawson employs in
his classic essay “Freedom and Resenument,”'"® her personal reactive
atutuces, which Strawson takes to be exemplified by resenument—and also
her attitudes towards the actions of others insofar as they negatively affect
third parties—what Strawson calls the vicarious (or impersonal or disinter-
ested) analogues of the personal reactive attitudes, in this case exemplified
by moril indignation. Strawson says that both types of attitude “involve, or
express, i certain sort of demand for inter- personal regard. The fact of
mjury constitutes a prima facie appearance of this demand's being flouted
or unfullilled,”"*" He explains that this appearance can be shown to be just
appearance by a class of considerations that defuse resentment or indigna-

liability, this is compatible with the complete nonesisience ol hibilitys the avgument does nor
establish a substannve connection between liabiliey and cavsation, Thomson uses freedom of
acton to try to forge o link hetween non-harm-causers and non-hability, when s o bnk
between causers of harm and liability for the harm that s needed. The wrgument defended
heve offers such a link in the torm of outcome-responsibility, which derives nar from freedom
of action but from a relaed, more fundamental source, nmely, oo sense of our own agency,
A different crinasm of Thomson's argument is presented in Weinnib, Causation and
Wrongdoing, supra note 3, at 41 =1L Weinrib remarks chat evenif icis allowed that erusation
singles out o causer of havn as a !M![t“ll[l al bearer of costs, this does not show why fault should
not serve that function alse, even in the absence of causaton. Related abjections to Thomson's
argument are put forsward in Shelly Kagan's interesting discusston in Shelly K: g, Causation,
Liability, and Tnternalism, 15 Phil & Pub, Aff, 41 (1956). Thomson rephes in Judith J.
Thomson, A Note on Internalism, 15 Phil. & Pub, .—\H, GO LUSH), Se alse John M. Fischer &
Robert Ho Ennis, Causation and Liabilivy, 15 Phil, & Pub, ATE 33 (1U86),

139, Perer F. Streawson, Freedaom and Resentonent, 48 Proc. Brit, Acad. I1R7 (1962).

100, T, 20
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tion by, essentially, calling into question the voluntary nature of the act
vis-a-vis the negative autcome but wiLhnur inviring us “to see the agent as
other than a fully responsible agent;’ " rather they invite us “to see the mjury
as one for which he was not Fullv or at all, reapumlble a1

Mthough Wiliams and Nagel, in their reepem\e discussions of moral
luck,'" do not explicitly adopt a Strawsonian framework, their work
suggests that the network of evaluative attitudes is, as Strawson describes it,
incomplete. Williams' notion of agent-regret makes clear that the network
extends to self- as well as other-regarding attitudes. Williams and Nagel also
show how the evaluative moral atitudes that we hold mgndmg both our
own and others’ actions are more complex than Strawson in his essay
allows. '™ The class of neutralizing considerations Strawson discusses,
which includes such factors as lack of intent, lack of knowledge, necessity
and duress, clearly defuses responsibility in one sense; in the criminal
context, they might negative culpability or blameworthiness. But as Nagel
in effect points out, we have a sense that agents are in another way morally
responsible for the effects of their actions on others that survives the
defusing of responsibility in this first sense and infuses our evaluative
attitudes towards both the actions and the actor. This is what Honoré refers
to as outcome-responsibility. One of the points [ urge below is that there is
a third level of responsihility, related to but distinct from the other two,
which enters into the justification of rights and obligations of reparation by
determining what the distributive argument for fault should take “fault” to
be. This level of responsibility presupposes outcome-responsibility but does
not extend to all of its instances. In tort Jaw it is recognized in the concept
ol the reasonable person.

Let me turn to the nature of moral jusufication and argument that is
at issue here. In o famous passage in his essay Strawson says that questions
of justification are mternal to “the general structure or web of human
dl[llii(lt\ and fcc]mq:. he describes, and that the existence of this frame-
work of atntudes is iself given with the fact of human societv: “As a whole,
it neither calls for, nor permits. an external 'ld[lfllldl justification.,”“* To

191, Id, ne 144,

W20 Sipra note 173,

198 This is nat necessarily o sav, ol conrse, thar Strawson was unaware of possible further
conplexiy,

194, Srrasson, supra note TR, ar 208, Thamas Nagel takes issue with Strawson's claim that
it s ot hnanly possible o mpinadn ndefinitely wha the e calls " sustained objectiviry
of inter-personal acinide.” Thanias Nagel, The View fram Nowhere 12426 (1986) Strawson
i"'”'“ o a seennd class of consideranons, distinet from those discussed in the text, which
ihibin the veactive airitudes oo wholly ditferent way, Gonsiderdtions ol this sort. which
inctude insaniy aned compulsive behiavior, inhibie che reactive acitudes i general, as regaceds
the agent n gquestion, rd not just on o particalar oceasion, They promore what Strawson calls
an abjective view of the mdividual as someone who is not a morally vesponsible agent and who
sinphy peses problems ol norellecruad understanding, control el treatment. Strawson says
chat it s pussible ovcasionally o adopr the ohjective artitude even in the case of normal agents,
as o mratter ol wnrellectnal curiosiy v o ebuin veliel from the "straing o involvement,” but
maintaing that we cannet do this attogether or for long, This supports his matn thesis that
eceptanee al soiie form ol deterninism would noe and could nat prevent us from taking up
thie wiohe ringe of redctive antnides, dod so wordd not lead os o modhty our sense of our own
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put this general idea in somewhat ditferent terms, the network of attitudes
of which Strawson speaks is given to us as an unavoidable feature of our
sense of ourselves and of others as persons, that is, the sense we have of
individuals as agents who are also capable of experience and self-reflective
cognition, These attitudes are normative in the weak, evaluative sense that
was discussed in the preceding section, but also in a stronger, reason-giving
sense. When they take on what Strawson calls a vicarious or disinterested
aspect they become moral attitudes, and the reasons become moral reasons,
But the important point for present purposes is that moral argument and
justification take place within this framework. It 1s pointless to demand an
external justification for these attitudes or for their connection to reasons
for action.'"® Moral argument is primarily a matter of clarilying our
evaluative attitudes and developing a sense, so far as future action is
concerned, of what is appropriate in light of them.

This is a very different picture of moral argument from that associated
with Weinrib’s Kantian rationalism, since there is no remotely similar
assumption that norms governing human relations can be unc ()nd!tlmmll\
derived by means of a pmel) conceptual ar gument. 96 [ do not think that
such derivations are possible, although that is too large a topic w be
considered here. But 1 have argued that Weinrib has not succeeded in
producing such a derivation for the principle of reparation he defends. e
is correct to say that normativity is inherent in agency, but only in the sense
that in our own experience of agency (and of personhood generally)
evaluative attitudes of the sort we have been discussing seem inescapable.
The understanding of rights and obligations of reparanon that I am
advancing thus cannot be regarded us being necessitated by the coneept of
agency, apart from our experience of it. The volitionist/distributive argu-
ment is an attempt o clarify our evaluative attitudes regavding actions that
prr)(lucc harmful outcomes, and 1o show why it is appropriate to conclude,
in light of those attitudes, that under certain circumstances reparation is
due. I do not think that anyvthing more than this can be said.

frecdaim. Tis this thess thar Nagel wishes o question when he savs that ance we hive become
capable of an exterial view i is no difficdd ne maiain a “radically exrernal view of hnan
bte,” ome which reduces the idea ol free pgeney o unnrelhgibiliy, But Nawel shonld not, 1
think, be understood as denying thae porad justification and crigeism must adopt the el
view' ol we are ro cngage mosach jostificanon and eniticism ac wll. “Inrernal” here meins
miternal o the Serawsom web of evaluatse aritudes, not internal to the pninl of vigw of
mchvidual persons. NS Ii.‘Ll cloes develop an interesting acconnt of ohjecuviy v ethies, bu the
(:h]t,(,ll\m comes Trom ail GpLng an lTIl}lt!'«(lll.!l ste m(|[mllll that leaves aur sense of ey
intact, vather thao a vacheally external standpoine This is consistent with St son's account ol
jrstibfieaion, sinee the nepwork of atitudes he deseribes imcludes those Tie calls impersonal,
vicarions, or disinteresied
193, 0, Raz, supri note L33, ae 28589 P ervasive and unghakeable features of human
pracocal thoughe need no ustificarion, thovah they eall for an explanaton ™).
196, Cf Ernest | Wernrib, Encdoniog Passion, 94 Yale L), [825, 1840 (10855
want's tocus s ool on the dhscerning of a fundamental human idenciy whicl can then
be mvsteriously seeded swith novmativiey. His focus is instead on the napure of
novmativiey atselt, which he regards as the correspondence of actjion with 15 pwn
intelligible natave: he is concerned with mime ondy insofar as ihe conditions o
normiviey are cmbindicd e him
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C.  Outcome-Responsibility Reconsidered

[t will be convenient at this point to say something more about the
nature of outcome-responsibility, taking as our point of departure the
relationship between outcome-responsibility and causation. 1 have alveady
mentioned that outcome-responsihbility is not simply 1o be equated with
having causally contributed to an outcome. As we saw in Part 11, causation
is usually understood in terms of a requirement of strong or weak necessity,
and itis possible that an action can meet the relevant necessity requirement,
whatever it turns out to be, with respect to an outcome that in other ways
is quite remote from the action. In this subpart I wish to suggest that both
outcome-responsibility and the associated attitude of agent-regret are based
on a sense of having made a difference in the world."" It is quite
conceivable that this sense may be lacking, so far as a given outcome is
concerned, even though the agent has causally contributed to its occur-
rence. Inlcrcmngls Hart and Honoré explain what they call our “common
sense” conception of causation m ferms of a sense of having made a
difference. Our initial and most basic understanding of causation, they
maintain, arises with the observation of changes that directly follow upon
our own deliberate interventions in or manmpulations of the immediate
Ph}"ﬁic:ll t‘ll\'il'ﬂlll‘ﬂﬁ'l"; and 1s lht‘ll L‘.\l't’ﬂ(le([ Lo E‘HCUI]]P:IS‘? cases '\\"I]f’l‘(‘ an
event—whether an action or not—can be spoken of as making a difference
because it constitutes a departure from the “normal” course of events. '™ It
has heen persuasively argued that Hart and Honoré's “common sense”
account is not a very sausfactory theory of causation, '™ but it does, I think,
make a great deal of sense if it is understood as an analysis of outcome-
responsibility. Their discussion of the significance of our sense of making a
difference offers an important insight into the basis of outcome-
responsibility, and what they have to say abour the limis of “causal
atribution” can be very usefully read as a partal characterization of the
limits of outcome-responsibility, that is. of the wavs in which it is not simply
1o be equated with causation properly understood.

Hart and Honore sav that we ordininily refuse 1o atribute an
orcurvence o an action as s consequence, even it the occurrence would
not have taken place but for the preceding action, where there intervenes
either a deliberate human act intended to bring about the occurrence, or a
conjunction of events that amounts to a “coincidence.™" An exarmple of
the first 1ype of case is this: A sets five, perhaps carelessly, to soine bracken,
but just as the flames are about to die out B, aciing ndependently,
deliberately pours petrol on them and burns down the surrounding forest.
Hart .mcl Honoré say that this kind of intervention by a second “human
agent “is a paradigm among those factors which pwcludt the assunilaton
in causal judgments of the first agent’s connection with the eventual harm

197, There s a connection here with Caleman’s notion ol making one's mark on the worled,
See Coternan, supra note 4, w443 15,24

1OR. e & Hootord, stiprn aote 39, at 2R<E1 On the imporames of jwtgal inrervention
the physical world o o wndersianding of cavsation, see also Mackie, sipeinote 54 e 50-57.

TOU. Suprd nore 34.

2000 Hiwrr & Honard, supra nore 55, ar 7181
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to the case of simple manipulation.”#%! If the phrase “causal judgments” is
replaced by “judgments of outcome-responsibility,” this is surely correct. B
has in effect deliberately used A's action, or at least the immediate
consequence of it, as a means to bring about the forest fire, and as a result
A may have little or no sense of having made a difference with respect o its
occurrence. Even though this particular fire would not have happened but
for A’s action, there are any number of other imaginable means that B could
have used to bring about the end he intended, and perhaps he would have
employed one ol them to cause a different but similar fire it A's flames had
not been to hand.?"* B is outcome-responsible for the forest fire (and
responsible in the culpable sense as well), but A is not (which is of course not
to say that an agent can never be outcome-responsible for the consequences

of another agent's deliberate actions).

Hart and Honoré's example of a coincidence is this. Suppose that A
hits B, who is bruised by the blow and falls to the ground stunned: at that
moment a tree crashes on the very spot where B is lying and kills him.="
Thev characterize this as a coincidence because, inter alia, the conjuncuion
of these events was not the result of human design and was in addition
“very unlikely by ordinary standards.”" Hart and Honoré conclude that A
caused only B's bruises, not his death. But even transposed into the
language of outcome-responsibility this is not, I would argue, quite correct.
It is certainly true that epistemic considerations of m.pt:ntnbﬂm or foresee-
ability affect our judgments of outcome-responsibility, since there is less of
a sense of having made a difference when an outcome is so unusual or
unpredictable or freakish as to seem to have nothing to do with the original
action, but phvmml and temporal proximity also has a bearing on such
Jjudgments. This latter dimension of proximity is presumably related to the
primitive sense of making a ditference, described by Hartand Honorg, that
is associated with direct manipulation of one’s immediate physical environ-
ment. I would argue that in the death-by-treefall hvpothetical not only did
A's action causally contribute to #'s death, but A would genervally be judged
as outcome- 1'@51)01&:»1[)1:. for it, at least in a pre-legal sense, because of the
relatively direct physical and temporal connection between the two everits.
(Whether A would be judged as morallv culpable tor the death, or as having
a moral obligation of reparation, are obviously separate questions.) As the
number of intervening contributing cavuses grows larger, or as the time span
between action and outcome lengthens, the less direct this connection will
be, but here there was only one intervening cause and the tiime span wos
relatively shore. 202

201. Id. at 74,

202, Cf Mackie, supra nowe O, al 128
203, Hart & Honoré, supra note 35, at 77.
204, I, ar 78.

205, Another example of a coincidence thar Have and Honore give s this, As a Il.'\ll|F ot an
carhier act of klu‘ullll,&: A who s now deveng bis car a o normal speced, s wm tlhie et i
where B dishes i front of the car and s Killed Ll s 105 Here T would sugeest thar 4
outcome-responsible for the death so Far as Bis acr of deving a tie time of the accden =
concerned teven though he may not then have belaved Budtly i oy wav), b probabls o
as regards his carlier ace of speeding (even rhaugh thae aer was o Ganliy one) Dol de e
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Negligence law has dealt with the proximity that limits outcome-
responsibility under the doctrinal heads of duty of care and proximate
cause (remoteness, as it is sometimes called). In both areas a test of
foreseeability has eventually won out, although a physicaltemporal test of
“directness” prevailed for a while in the latter area.?" I have suggested that
there is more to proximity than foreseeability, but it will not be necessary to
explore that issue further here because the law has correctly sensed that it
is proximity-as-foreseeabnlity that is particularly relevant to reparation. The
reason is that the existence of fault depends itself on epistemic consider-
ations, in the form of belief in or actual or constructive knowledge of causal
rt's.,uldmlcs, and this gives rise to a natural continuity between fault and
proximity-as-foreseeability. Both the basis of and the limuations on
outcome-responsibility are determined by the sense of having made a
difference, and this is a complex pheuumemm But there is no doubt that
it is present where our actions set in motion a foreseeable train of events
that conforms to known or partially known causal regularities, since this
increases our sense that we could have had a measure of contral over the
situation, or at least that some agent, perhaps an idealized one, could have
had some control. If action generally produced outcomes that conformed to
no specifiable regularities, so that we could never or almost never predict
what the result of an action would be, then we would have no sense that
agency was in any way meaningful, either for ourselves or with respect 1o its

“effects” on others; there would be no sense of making a difference. It is the
possibility of control, which depends in turn on the existence of knowable
regulanities, that creates meaning of both kinds.

This idea of the “possibility” of control need not relate to our own
subjective capacities. It is the sense that natural processes are often or
regularly capable of being controlled by some agent, imaginable to us, that
makes agency a meaningltul notion. This suggests that  outcome-
lepr):thllll\ for d 5l)eflfl( ourcome IH\()]\{“\ in at ll’:’d‘a[ one lmpmtmll
dimension, a retrospective evaluation of action that depends on a compar-
ison with what would have been foreseen by an idealized agent to whom has
been auributed a certain level of knowledge of the relevant causal regular-
ities. So far as the actual agent is concerned this will often be a necesssarily
retrospective evaluation, since there is no suggestion that she herself could,
on the particular occasion, have foreseen the outcome in question. It is
possible, ohviously. to auribute different levels of knowledge o this
idealized agent. There is a continuum of p sibilities here, ranging from
omniscience at one eénd to the actual knowledge and beliefs of the particular
agent at the other. An attvibution ol omniscience would equate outcome-
responsibility with causation. Evaluation in light of the agent's actual
knowledge and beliefs would equate 1t with a voluntarist conception of
responsibility ol the sort that justifies judgments of culpability and

hawever, an how niuch earhier tie speeding ook plice,

2006, Re Poleuns and Furness, Wahy & Coo L, (10211 3 KB 360, overvuled by The
Wagon Mound Nao, 1, [1961] App. Cas. 385,
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blameworthiness. 27

I doubt that there is a single conception of the ideal agent which
defines outcome-responsibility in a uniquely correct wayv for all purposes.
Different persons will inevitably judge their own actions against different
idealizations, as concerns the effects of those actions for both themselves
and others.?®® This means, among other things, that agents may differ in
how they think the outcomes of their earlier actions affect their present
reasons for action, and in particular may differ on the question of when
they have a reason—as oppposed to an obligation—to offer compensation
to someone whom they have injured. In the much-discussed English case of
Bolton v. Stone2"? the defendants, from whose property a cricket ball was hit
which injured the plantff on an adjacent street, allowed her to keep the
damages that had been awarded by a lower court even though they were
ultimately held not to have been at fault. Richard Epstein has said that the
feeling many people had at the time that this was an appropriate thing to
do is an indication of an inconsistency between the fault principle and
ethical sentiment,*!" but this presupposes too simplistic a view of both
morality and reparation. It is possible for someone to have moral reasons,
possibly dependent not just on his own actions and situation but on his
personal evaluation of them, that do not rise to the level of obligations, A
particular agent's regret and sense of outcome-responsibility for a harmful
outcome can provide a moral reason to compensate, even in the absence of
an obligation to do so.

It is nevertheless true that general moral principles of reparation are
concerned with rights and obhgdumh not with defeasible reasons, and they
must apply to people in a uniform way. The law of torts holds persons 1o a
minimal uniform level of outcome- u:spunsibllm tep:cscmecl docirinally
by the rules on duty of care and proximate cause, which is determined
primarily but not exclusively?!" by what a reasonable person would foresee

207. Blame is assignable not juse where the agent acts with knowledge of Burly specific facts,
sity that a cevtain action will vrmight cause a certain harm. Is also assignable where the agent
knowws that he ought not to act without first abraining knowledge of the specitic facts (knows
that he ought to know, tor shorn).

208, There is an important connection here with what Bernard Williams calls the ideal ol
the mature agent, by which he means an agent whe s varional and who deliberares abour his
own actions and desives, but who reulizes that he has not deliberatively constitured his own
chavacter and identity as an agent, at Jeast not entively, See Bernard Willims, Veluntary Acs
and Responsible Agents, 10 Oxford | Legal Stue, 1 (1990), Willhams savs thai the fact that the
mature agent knows thar his character s not his own deliberative consmruct deoes not mean tha
that he cannot acknowledge actions that fow from it as his; and connmues: “[H e will be able
o acknuwledge . . . that he can be as respansible for some things that he did notutend as he
is things he did |n[u1|l. and in wavs that have nothing v do with the Tawe of negligence, Fo
lnm, to be responsible is not simply (o he propecly held responsible by others, by the
mstitutions of control and cohesion, but ro hold huosell responsible. He a knowled: ses that in
that sense, responsihility can reach hevond the volunmry (and not merely in the wavs
acknowledged in the law of wegligence).” T ar 10,

209, Bolion v, Stone, [TU5 1] App. Gis. 830 (H.L.).

210, Epstein, supra nowe 38, ar 170-71

211 Hare & Hopord's example nf the intervening acror who deliberately stars a lorest fire
shows that reasonable foreseeability 1s not a salficient conchiion for the existence of
outcome-respansibility, So L as reparation is concerned it s probubly w necessany conelinan,
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as possible or likely outcomes of a given action. These doctrines can be
taken, I thaink, as teﬂectmf.{ roughly but more or less accurately, the content
of the underlying moral principles. Those principles take as a given that
outcome-responsibility is an inevitable dimension of agency in both a
premoral and moral sense. They reflect a Judgment that, so far as public
accountability for outcomes is concerned, it is appropriate to employ a
uniform idealization of agency that is determined by reference 1o some
notion of “common” knowledge. or what the “ordinary” person of average
mental capacities can be expected (in @ non-normative sense) to know,
(Public accountability means accountability in public, not accountability to
the public.) [t is important to emphasize that we are not at this stage talking
about either fault or an obligation of reparation. At issue is the threshold
requirement that places someone who has causally contributed to a harmful
outcome within the group of persons who should be publicly considered as
passible bearers of the loss.

D.  Rights. Obligations and Faull

We are now in a position 10 address the following question. Who, if
anyone, among those persons properly considered as possible bearers of a
loss, should actually be required to bear it? Who, in other words, should be
recognized as having a publicly acknowledged moral obligation of repara-
tion? “The answer to this question must be located within a more general
theory about the nature of rights and nhhqduom An interest theorv of
uglns is appropriate for this purpose because the losses for which repara-
ton is to be made are setbacks 1o interests, understood as aspects of human
well-being. The general understanding of vights I employ is Joseph Raz's
version of the intevest theory. According to Raz, a person has a right if, inter
alia, his interest or well- homg is @ sufficient reason to hold someone else to
be under a duty or obligation*'* On this view, rvights are grounds of
abligations in others, although there need not be a closed list of obligations
corresponding to the vight. This understanding of rights will apply to each
of the two levels of correlative rights and obligations that reparation
imvolves, The primary level concerns the conduct that people are obligated
nol to engage in becanse of the loss it will or might cause others by
mterfering with their interests. where e veryone also has a correlative right
that no vne engage in conduct of that type. The secondary or remedial level
concerns correlative rights and r:hllouuuns of reparation that come into play
when a primary right has been violated and harm has resulted,

[ shall assume that there exises, independently of pnnup!es of repa-

raton, a primary moval obligation (together with the appropriate correla-
tive right) not to intentionallv or knowingly harm or attempt to harm the
person or property of another, or to intentonally or knowingly sul)]c(l
either his person or property to a sulm witia! degree of risk nf]num (that 1s,
to treat his pevson or pmpmn vecklesalv), withourt justification for doing so.

althengly this statenens might require same qualiticanon with respect w, for example, the
riciples underlving thie thin skull docrtine e negligence L,
| | v

S Raz, supry note L33, ap 166,
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I shall refer to this as the obligation not to culpably harm another.?'¥ When
loss occurs as a result of a breach of this obligation, so that the interest
protected by the corresponding primary right has been damaged, it is
necessary to ask if there is sufficient reason to recognize a secondary
obhgatmn of reparation (together with a correlative right). The localized
distributive argument for fault tells us, [ argue, that in these circumstances
there is sufficient reason: it is morally preferable that the person or persons
who were culpabl\ at fault in causing a loss bear it instead of the innocent
victim.21 But it is important to keep in mind that the conclusion that an
obligation of reparation arises here is not, within the framework of Raz's
mterest theory of rights, capable of demonstration or proof. It emerges
from a sense of appropriateness that depends on an .1})])1uldtwn of the
normative significance of the mtelfelence with the victim's well-being, on
the one hand, and of the injurer’s outcome-responsibility and culpable
fault, on the other.?'* This sense of appropriateness is simply given a more
concrete shape by the distributive argument for fault.

I suggested earlier that our evaluative attitudes recognize different
levels of moral responsibility. Thus far we have been concerned onlv with
responsibility for acts of culpable wrongdoing and for the losses that low
from such acts, but the law of torts imposes liability for violation of an
objective standard of care that need not involve wrongdoing in this sense.
We saw earlier that Weinrib's theory of torts could not satisfactorily account
for rights and obligations of reparation that are imposed f{or losses caused
by nonculpable wrongdoing.®'* Can the approach to repavation I am
defending do better in this respect? It is of course possible that t]1e law does
not, i its adoption of an objective standard ol care, taithfully veflect the
underlying moral principles, but [ wish to argue that those pnnuplcq cdo
sometimes call for reparation where the actor has only exhibited "fault™ in
a nonculpable sense. The key here is that culpable fault is defined
independently of principles of re parmiou so that the application of the
localized distributive argument to instances of culpable wrongdoing can
serve as a pat.uhgm that t-nal)lcs us to extend the argument analogically to

213, “Harm™ is being used here in the leose sense 1 spoke of ca.lier, as a svnonvm fin
“injury.” Tt should be noted that an isdividual might in one sense have violated the obligation
not 1o culpably hiavo, hue sull be found not to meer the minimal requirements of being J
morally respousible person. This would be to find thit one among Strawson's seconrd (hl’q\ uf
comsiderations capithle of ||1h|11|1|m, the reactive attitudes apphed. See supta note 194, The
jssue is a difficulr one, but there is a cage o be made that the disoiburive avgument for faulk
does not apply under such civeumstances, since the individual s properiy regarded as somenne
to he controlled and weated and not as a tull member of the moral conmunite To some
extent, at least, this is recognized in 1ot law by the basic requivenient af capacity,

214, 10 the vietm was not totally innocent in the production of the loss then he shouldd bear
a prapoviicual share inats dhsinbotion,

215, See further Pervy, supra note 5, a1t 403-U0. As T uote there, sume interests niiy not be
important enough o justify an ohligation of veparation even wiien thev are damaged culpably
(1 he ohligation not to culpably Bavm, as defined e texi, s mited w the mereses of person
and properiv.)

216, 1t should be remembered thar for Wenmih's theory ol absteacr vight enlpable
wrangdoing must mvalve o culpalle show ot disrespect for moval personahiny sodd nor. as 1o
assuming, @ culpable disregard for intereses as such. The teo conceprions of calpabilicy s
he kept distinet, even thuugh vrie way of shoswing elisrespecs oo distesnd ingerests,

B
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cases where fault is not characterized apart from reparative concerns. The
paradigm gives us the idea of a comparative inquiry in which it 1s asked who
among the members of a distributive group, defined in the manner
described above, should be regarded as the morally preferable bearer of a
given loss. The existence of culpable fault in bnnqmg about the loss tips the
balance i a faitly decisive way, but the idea of the comparative inquiry can
be extended to cases where fault in that sense is not present.

As we have seen, outcome-responsibility involves the retrospective
evaluation of action in light of its outcome. Such evaluation can be moral
but need not involve the ascription of blame or culpability, 1t is possible o
judge actions as actions, considered simply as the product of agency,
without judging the agent hersell, although as the author of the action the
agent's reasons for subsequenc action may be affected; itis, after all, still her
action. It is a mistake to think that evaluation of action in general, and
moral evaluation in particular, must depend on voluntarist assumptions
about what the particular agent was capable of doing i light of knowledge
and beliefs she actually possessed. 1 have suggestf'd that outcome-
responsibility is a wmplt‘\ phenomenon, the roots of which lie in a sense ol
having through one’s actions made a difference in the world. T have also
suggested that it is outcome-responsihility understood in terms of reason-
able foreseeability that is most relevant to reparation, because there iy a
natural continuity between this dimension of outcome-responsibility and
the concept of fault ('u];nh]c fault 1s assessed in voluntarist terms by
judging the agent's actions in light of her actual knowledge and beliefs
about the ouwtcome. It is a judgment of the agent herself. Oucome-
responsibility, understood in terms of reasonable foreseeability, vields a
preliminary judgment of the agent's action from the perspective of a
so-called reasonable person. te whom has been atrvibuted common knowl-
edge and beliefs about possible causal connections between actions and
outcomes of the relevant kinds. It s a judgment of the action and not the
agent because there is no necessiry implication that the agent herself was
capable of possessing and acting upon the knowledge in question, at least
on the particular oceasion. There 1s a kind of objectification of action and
of the evaluation of action that is built 1o outcome-responsibility from the
outset.

We have still not arrived a the notion of fault associated with the
objective negligence standard, however, because the ex post attribution of
common knowledge thar wreats an outcome as foreseeable does not tell us
what should have been done in light of that knowledge; it simply gives the
agent a reirospective sense of a certain Kind lh.u her action made a
difference. My claim is that in retraspectivelv evaluating actions that have
produced harmful outcomes, we sometimes have a sense that the action
should be judged morally faulty for the pro poses of ve paration. Such judgments
are based, as 1 sugggested a moment ago, on an analogy with the
distributive argument for fault as it applies to instances “of culpable
wrongdoing, The argument in that pavadigmatic form holds that culpable

fanlt in cansing n ha wmful outcome provides sufficient reason for shifting
the loss to the calpable pacty. The present suggestion is that when common
knowledge ol the relevant causal vegulivities would leadd an agent of
avernge mental capacines to bhe aware of a sufficiently high level of visk ol
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harm to other persons, taking account of both the probability and serious-
ness of the outcome,*'” then the action should be treated for purposes of
reparation as faulty because it is more appropriate that the agent whose
action is being evaluated should bear the loss than that the victim should,

There is a kind of circularity here, because the conception of fault that
it is claimed the distributive argument should employ is beiug partly
determined by the anticipated outcome of the argument, but it is not a
vicious circularity. We already have an independent understanding of fault,
in the form of culpability, and we have the idea of shifting a loss because the
action (or one of the actions) that caused it was faulty with respect to its
occurrence, Outcome-responsibility gives us the idea that action can be
morally evaluated, in light of its outcome, in an essentally retrospective
way. What is being suggesied is qimp}v that at a certain point outcome-
uspm‘mbllm for the harm a given action has procluced should, so far as a
publicly acknowledged obligation of reparation is concerned, be treated like
culpable fault. The “conclusion that there is such a point, together with the
ex post determination of when it has been reached, are not matters capable
of rational demonstration within the confines of the distributive argument,
nor are they claimed o be. Like that argument even in its pnmchqm.mc
application to culpable faul, they depend on a sense of appropriateness
that emerges from considered reflection on the normative implications of
outcome-responsibility, where the outcomes in question are harmful inter-
ferences with human well-being.

The extension by analogy of the distributive argument for fault takes
us from a notion of culpable I‘C‘:p()lhlbllll\ that applies dirvectly to the agent,
ro an understanding of fault that is rooted in outcome- responsibility and
hence applies in the fivst instance to the action itself. Jules Coleman has
spol\cn of a breach of the f)h]t‘tll\ e ne"hgcnre standard as a “shortcoming
in the doing, not in the doer,”™'® and this is an apt way of putting the
matter. But even though this objective notion of fault wpphes Lo the action,
it has normaiive consequences for the agent whose action it is. This gives us
the third, intermediate level of responsibility to which I referred earlier. So
far as the particular agent is concerned, the moral judgment of her action
will at this level be necessarily retrospective, since there is no suggestion
that she could have acted at the time otherwise than as she did: the
judgment will reflect an ex post perspective rather than the perspective of
the agent at the point of action. Even so, the Jqudgment must no doubt be
accompanied by a sense that some agent, imaginable to us, could have acted
without imposing the unacceptably high level of risk, and the idealization of

217, This is, essenuallv, the vndersianding of the objective I1L1=—,||'*tlul. standard which s
genetally accepred in England and Canada, See Bolton, (1951) App. Cas, ar 867 (H.L.) (opimion
of Lord Reidy. Love Reid refers w wiacceptably high risks as “substanual” visks, See alio Perry,
supra note 22, ar 16U-71 1 shall nor here offer an argument in favor of this undersianding of
the uegl’:m‘ru'a' staneard, which can be convasted with the Learned Hand tesr and simili
formulanivas thar rely an o balancing of individual interests. A nonbalanding conceprian ol
negligence s adopred i Flewher, Synthesis i Tore Theory, supra note 75, an 81- 82, For some
vears We ‘llll‘- cirfeneled the Learned Hand test, but has recently come avotnd 100w
noubalaneivgg vicw us wells Soec e Wenmb, Righn aned Advimmage, supra note 22, a0 1506,

21R Coleman, Ton Law anel the Demands of Corvective Justice, supra note 2, ar 370,
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agency that tort law has adopted under the label of the reasonable person
is presumably meant to suggest that the “ordinary” or “average” person
could and would have so acted, (To say that the reasonable person “would”
have so acted is to attribute to him or her a moral character, in addition to
a certain level of knowledge.)

There ordinanly seems to be no harm, especially in light of the
aqmmptic)n that the reasonable person could have avoided imposing a
(,man risk, in translating the retrospective judgment that a harm-producing
action was faulty imto a Ju(lgmun that the agent did what she ought not 1o
have done, or that she breached a primary obllgﬂlmn 1% Such a translation
posits a standard of conduct—in negligence law, the objective standard of
care —that the particular agent may not have been capable of attaining. But
this is not problematic so long as it is remembered that it is the retrospective
judgment that the action was faulty which leads us to sav that the agent
breached a standard of conduct, and not the other way around. The
extension by analogy of the distributive argument for fault in effect works
backward from the secondary, reparative level of correlative rights and
obligations to the primary level, wherens in the p.nad:qumu: case of
¢ rl]puhl(‘ fault the argument procee ds in the opposite direction. Breach of
the ehjective standard does not justify the attribution of blame or culpability
to the agent, but by the same token the standard is not qub]cct so far as the
individual's own capacities ave concernec, to the dictum “ought implies
can,” To the extent that that dictum can apply to a particular agent's
'£1p'l('ili€"§ it is limited 1o subjective standards of conduct, importing mens
rea of some kind, the breach of which could support a judgment of
blameworthiness.®* But it is only by reference to an idealization of agency
like the reasonable person that the dicium can have any application o the
pbjective negligence standard. Since the moral evaluation of action need
not depend on voluntarist .l“‘sII]Il])HUIH about what a particular agent was

11.1hln of doing. this “objectilication” of the dictum should not be
troubling.

The intermechate level of :"r-v.l)nvn:aihiliw wssociated with the objective
negligence standard is, on the view [ am defending, a construction of the
mpn ative inguiry, [ cannot pursue here the question of how particular
levels of risk are determined by that mquiry to be acceptable or unaccept-
able. But it should be noted that it may not be possible to capture
completely the content of the objective standard in the form of one or more
torward-leoking, action-guiding norms (rules, for short). Weinrib has said
chat the general standard of P m:mhln risk imposition “is not susceptible

210, Problems do arvise tn certain kKinds of cuses. bor example necessity cases in which A, in
cveler tosave s own Bife, destrovs propers belonging o B Most cours and commentators
think thac even though A did nothing weang, he soll owes veparation t B, See, o.g0, Vincent v,
Lake Evie Transportanon Go,, 124 X0 220 (Mo, 19100 There ave ohyvious difficulues in
siving o such cases thae A diel whar he oughr nov o have done when he desooved 8's
property, But the soliionist/distributive wrgument, with its emphisia on @ retrospective,
contparanve inguiry, does not foree us sy dus and henee it ean hanedle such eases fainly
wello See furdey Pervy, supa siabe 30 ur 06 5.

U0 Even this mav be problentetcs gives the unclane of the iden thar an agent couled have
geted Grlerwise (han as e cliel €70 Willrns supe nore LIS w175
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of precise measurement and is applied by the trier of fact on a case by case
basis,”*#! that is, on an ex post facto basis. This may well be correct. If it is,
however, that suggests that judgments about an agent's success in meeting
the objective standard of care might be retrospective not just in the sense
that they do not assume the particular agent to have been capable of acting
otherwise at the time, but also in the sense that the content of the standard
is not necessarily taken to he explicitly statable in advance.

This possibility should trouble Weinrib, since it does not seem 1o sit

very well with the Kantian notion that one's actions should comply with
general maxims that can be formulated by rational deliberation prior to
action.”?? It 1s less woubling for the view [ am lemncmq here, which is not
to say that itis entively unproblematic. But just as itis a mistake to think that
the moral evaluation of action must necessarily be constrained by the
agent’s own knowledge and capacities, so it may be a mistake to think that
it must always be carried out on the basis of norms that are generally
capable of antecedently guiding action.??® It is sometimes said of the
reasonable person in negligence law that he would not impose an unac-
ceptable risk of harm on someone else. But if it cannot always be speuﬁeri
explicitly in advance which risks are unacceptable, then it is a capacity to
make intuitive moral judgments that is being attributed to the reasonable
person. [t may be, moreover, that at least sometimes these moral judgments
are being made from a lhmuuth\ ex post perspective that could not be
equated with the perspective of a reasonable person at the time of action,
even one (0 whom has been attributed the capacity just mentioned.*#!
These ave difficult issues, and they cannot be further considered here,

E.  The Distributive Natwre of the Volitionist/Distributive Argument

There are two points about the distributive dimension of the
volitionistUdistributive argument to which 1 would briefly like to draw
attention. The first is that it allows and indeed calls for an apportionment of
loss among the various parties to a harmful interaction where more than
one has nclecl faultilv. The principles of Aristotelian distributive justice
dictate that the apportonment should be made i accordance with the
relavve degree of fault each person has shown. This 1s, of course, exactly

221 Wemrih, Understanding Tore Las, supra note 5, ac 5148,

2220 Weintil's view ol the objective standard 1s ol course quite ditferent from the one
advocated here, stnee for him it constitutes a noom that characrerizes cevtdn Kinds nl' ACEION i1
wrongtul independently of the repavative inguiry: thar imquiny alwavs moves from thie breach
ol |nmmn obligation o a secondary, remedhal shhganon, qoud notin lln reverse direction.
See, e, Weinreib, The Special Mor ilil\ of Tort Law, supra nowe 3, w400 "The obligation to
t'n:upcns.m' is the juridical reflex of an anecedent obliganon not o wrome” We have already
seert that Weinnb has difficalty establishing thar o failure 1o comply wirth the objective
standard constitures wrongduoing in the sense required by abstrace vighi. The present paing is
rekiced, in thar one wounld expect the cottent of an independent norm forbidding wrongedoimng
to be capable of fairly explicit formulation in advanee, Otherwise, how 1s an agent supposed
e be able even o oy to comply with the norm?

2230 0f Williams, supra note 173 at 240 Similar themes can be found in Williams, supri
note 119 0 174-96,

224 The disnncton between & gnbe and ex ot perspectives iy discassed o Fleicher,
synthesis in CTore Theary, supra note 75,
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what happens in tort law under modern schemes of comparative negligence
and contribution among tortfeasors, Furthermore, since the possibility of
such apportionment is present in every case, it is reasonable to think that
the moral inquir\' in tort law is, as a general matter, precisely the localized
cistributive i mqulr\', as constrained by outcome-responsibility, that I have
been describing. [tis worth emphasizing that Weinrib seems to have no way
of explaining apportionment schemes except by also appealing to localized
schemes of distributive justice. If he were to make that move, however,

there would be little or no justificatory work left to be done by his own
theory of abstract right. Weinrib in fact appears to be committed to
rejecting comparative negligence outright. Subjecting oneself to risk is
plt“»lt[‘lhlbl\ not a wrong so far as ;lhsll.icl right is concerned, and in any
event it seems to have no relevance to whatever remedial measures are
licenced by abstract right against another person who has acted wrongfully
towards one.

The second point is this. Oue of the implications of the volitionist/
distributive argument is thar there is no havd and fast dividing line between
corrective and distributive justice. Corrective justice, or at least the princi-
ples of reparation that fall within its bounds, is to be understood as a
localized scheme of distributive justice that applies to losses. The reason
losses are regarded as normatively significant, and hence are appmpnawlv
subjected 1o possible redistribution on a limited scale, 1s that they constiti-
tuie interferences with human well-being. But it is also concern for human
well-being that ultimately underpins distributive concerns at the compre-
hensive, connmmunity-wide level of sorial justice, and it is losses understood
as interferences with human well-being that are the focus of general
distributive schemes that take the form of, say. workers' compensation
programs, or compulsory no-fault insurance plans. Losses thus understood,
and the concern for human well-being that imforms distributive justice at
the social level, give vise to agent-neutral reasons for action, that is, reasons
applicable o evervone, although these reasons are to a large extent
coordinated and channelled by state action, The same concern for human
well-being lies at the foundations of rights and obligations of reparation,
except that heve, because of (he vawre of outcome- 1(5])()|1blbl|llt it
generates reasons for action that are agent-relative; they apply only to
persons whose faulty actions were causes of the relevant loss.

There 1s nonetheless a continuity of principle between localized and
more comprehensive conceptions of distributive justice, and this may mean
that in certain situations the dividing line berween the two becomes blurred.
It may also mean that localized distributive justice can be replaced by more
general distributive schemes, like a compulsory no-fault insurance plan,
without violating any fundamental moral rights. Finally, this underlying
continuity of pzmuple suggests that localized distributive justice makes
certain presuppuositions about whground distributive justice at the social
level, In my view, prin [lPIt‘\ ol reparation do presuppose certain facts about
the general distribution of material vesources, but that is a very large topic
and not one that can be dealt with here 242

225 1 edead withotlos guestion a Pereve supra nee 4.
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ConcLuUsioN

I have considered in this Article six main arguments for correlative
rights and obligations of reparation, namely, the argument from restitu-
tion, the distributive arguments for fault and strict hability, the volitionist
arguments for fault and strict lability, and the volitionist/distributive
argument for fault. The argument from restitution, based as it is on an
incident of private property, is not so much mistaken as simply too limited
in scope. The distributive argument for fault goes wrong in focusing
exclusively on the normative significance of loss, thereby ignoring the
normative significance of action. The volitionist argument for fault makes
the reverse mistake. The distributive and volitionist arguments for strict
liability both try to establish a normative connection between an action and
loss caused by the action, but in each case the proposed connection is, for
different reasons, problematic; a shared difficulty is a susceptibility to
pervasive indeterminacy. But the volitionist argument for strict liability
comes closer to Fmgmq the necessary connection by recognizing the
fundamental importance of outcome- responsibility, and the volitionist/
distributive argument for fault builds on thatinsight. It constructs a tighter
and more adequate normative link between action and loss by incorporat-
mg hoth outcome- -responsibility and the principal elements of the distrib-
utive argument for fault.

The volitionist argument for strict liability and the distributive argu-
ment for fault ave, in truth, best regarded as incomplete aspects of a single
argument. The resulting volitionist/distributive argument s cumple\ but
that is to be expected if the normative significance of both action and loss
18 Lo be appropriately taken into account, T he argument also captures what
is best about the other arguments that were discussed (apart from the
argument from restitution, which s of a different type). The distributive
argument for strict liability 1s right in holding that the costs of an injury
should sometimes be internalized to actors who causally contributed to the
injury's occurrence, but wrong in trving to make causation alone the basis
of internalizatiot. "The volitonist argument for fault is right to maintain
that normativity is inherent in agency and that this has a beaving on
questions of reparation, but wrong in its characterization of the relevant
conception of normativity. Like the distributive argument for [ault and the
volitionist argument for strict liability, each of these arguments has some
intutive appeal. It is, [ think, a mark in favor of the volitionist/distributive
argument that it acknowledges and incorporates the kernel of truth in all of
them.
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