University of Pennsylvania Law School

Penn Law: Legal Scholarship Repository

Faculty Scholarship

5-2006

The Consciousness of Religion and the
Consciousness of Law, With Some Implications for
Dialogue

Howard Lesnick

University of Pennsylvania, hlesnick@law.upenn.edu

Follow this and additional works at: http://scholarship.law.upenn.edu/faculty scholarship

b Part of the Law and Society Commons, Legal Profession Commons, Legal Studies Commons,
Philosophy Commons, and the Religion Commons

Recommended Citation

Lesnick, Howard, "The Consciousness of Religion and the Consciousness of Law, With Some Implications for Dialogue" (2006).
Faculty Scholarship. Paper 1109.
http://scholarship.law.upenn.edu/faculty _scholarship/1109

This Article is brought to you for free and open access by Penn Law: Legal Scholarship Repository. It has been accepted for inclusion in Faculty
Scholarship by an authorized administrator of Penn Law: Legal Scholarship Repository. For more information, please contact

PennlawIlR@law.upenn.edu.


http://scholarship.law.upenn.edu?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.upenn.edu/faculty_scholarship?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.upenn.edu/faculty_scholarship?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/853?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1075?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/366?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/525?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/538?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.upenn.edu/faculty_scholarship/1109?utm_source=scholarship.law.upenn.edu%2Ffaculty_scholarship%2F1109&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:PennlawIR@law.upenn.edu

SYMPOSIUM: LAW AND RELIGION
PART ONE OF TWO

KEYNOTE

THE CONSCIOUSNESS OF RELIGION AND THE
CONSCIOUSNESS OF LAW, WITH SOME
IMPLICATIONS FOR DIALOGUE

Howard Lesnick
“Just then a lawyer stood up to test Jesus.”

So begins Luke’s account’ of a most extraordinary intra-
religious dialogue, full of meaning for our understanding of religion,
of law, of the relation between them, and_ of dialogue itself.

[.

“Teacher,” the lawyer began, “what must I do to inherit eternal
life?™

Jesus answered with a question of his own: “What is written in the
law? What do you read there?” The lawyer’s response, because it is so
familiar to Christians as the “love commandments”™—“You shall love
the Lord your God with all your heart, and with all your soul, and

" Jefferson B. Fordham Professor of Law, University of Pennsylvania.

This essay had its origin as a panel presentation at the annual Symposium on Law, Religion
and Ethics, Hamline University Law School. In an expanded form, it was the Keynote Address at
a Symposium on Law and Religion sponsored by the University of Pennsylvania Journal of Con-
stitutional Law. I am grateful to the Journal’s Symposium Editor, Michael Liskow, for his en-
couragement, and to Milner Ball, Marie Failinger, Ed Gaffney, Joan Goodman, Emily Hartigan,
Alice Lesnick, Jefferson Powell, Robert Rodes, Carolyn Schodt, Thomas Shaffer, Amy Uelmen,
and James Boyd White for their valued comments. In its present form, the essay interweaves the
evocative style of a meditation on a classic Scriptural teaching and the more familiar (in these
pages) analytic development of relevant themes. My hope is that the result is more illuminating
than jarring.

' Luke10:25.

* Luke 10:25-37.

* A half-millennium earlier, with different words, in a different tone, and in a very different
culture, Socrates spoke fervently to the centrality of just such a question in these words: “The
subject we are discussing is one which cannot fail to engage the earnest attention even of a man
of small intelligence; it is nothing less than how a man should live.” PLATO, GORGIAS *500C.
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Now the issue seemed truly joined. The premise of this very
lawyerly response was the idea, simple common sense in our world,
that the law constrains us in our default-position pursuit of self-
interest, such that, when we hear a rule that we must follow, our only
obligation is to respect its boundaries.” A law with an undefined cru-
cial term has told me little; the task of “definition” is one of exegesis
of the text.”

Jesus’s interest, however, was not in exegesis. He sought to chal-
lenge the lawyer’s premise, that outside the scope of obligation I am
free to respond (to “love”) or not, as I choose. Suppose Jesus had
simply said that. To put it as you or I might have done, it might read
like this: “You know, you are proceeding from a flawed ethical prem-
ise, that law apart we owe one another nothing. Yes, we are ‘obli-
gated’ to love one another, but the obligation is not a constraint on
our will, to be accepted only if within the scope of the mandate.
Rather, it is to recognize and take the opportunity that our being
gives us to love the other. We can expand the range of this power to
embrace all with whom we come in contact, transcending boundaries
of ethnicity and religion and overflowing the day-to-day ‘im[?ortant’
priorities that divert us (as they did the priest and the Levite”) from
responding to another’s need. The opportunity to define the term,
‘neighbor’, by our conduct, which by the spirit of your question en-
ables us to see in it a legitimation of indifference to those not closest
to us, invites us also to embrace wholeheartedly the norm expressed
by the law, expanding its reach and expanding thereby our congru-
ence with the contours of our creation.”

After such a response, they might have had an interesting phi-
losophical-religious discussion, as we might today if we were to debate
such questions as the “duty to rescue” or the act/omission dichotom
in the law, the existence of an ethical “duty to reach beyond duty,””

“ See Michael W. McConnell, Old Liberalism, New Liberalism, and People of Faith, in CHRISTIAN
PERSPECTIVES ON LEGAL THOUGHT 5, 14 (Michael W. McConnell et al. eds., 2001).

' Over the next few centuries, the rabbis developed, and still follow today, a complex juris-
prudence aimed at seeking to know God'’s will through the penetration of the meaning of un-
defined terms in Scripture. Any Jew wanting to know today, “Who is my neighbor?”, as that
phrase appears in Torah, may not simply choose the narrowest plausible meaning and, comply-
ing with it, do as he pleases. Nor is he free simply to consult his own moral sense. See infra note
57. At the least, he has some conscientious homework to do. Ses, e.g., ABRAHAM COHEN,
EVERYMAN'S TALMUD 212-16 (1949) (discussing differing interpretations of Torah passages,
specifically the meanings given “neighbor,” “enemy,” and “fellow man”).

* See supranote 17 and accompanying text.

" See Heidi Hurd, Duties Beyond the Call of Duty, 6 JAHRBUCH FUR RECHT UND ETHIK 3, 3-39
(1998) (offering an imaginative analysis, from a secular perspective, of the question whether
there is a moral obligation to reach beyond moral obligation); Aharon Lichtenstein, Does Jewish
Tradition Recognize an Ethic Independent of Halakha?, in MODERN JEWISH ETHICS 62, 81 (Marvin
Fox ed., 1975) (concluding that we are commanded to “aspire”).
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of a salient commonality: both a “brooding omnipresence” and a
“sovereign or quasi-sovereign” are often characterized by an entire
otherness. They arise from outside us and constrain our choices.
This view, it has been observed, is reflected in both religion and law:

In the Western theological tradition, God is lawgiver, as well as enforcer,

of a legal and/or moral code. Western political tradition mimics this

concept of deity. . . . The Bible assumes that God and God’s demands ex-

isted prior to creation . ... The government is based on a system of law
that develops a significance independent of its creators and obligates its
citizens. The legal system, although open to influence, functions as an
institution apart from the citizens, just as a transcendent God is open to
supplication and prayer, but is ultimately separate from the creatures
who were created.
The human actor is primarily understood as having been told his or
her obligations, whether by text, tradition, or reason. Hearing the
authoritative voice may be a simple matter, it may require sustained
and penetrating attention: the actor is in either case discovering what
is required.

This is not the place even to catalogue the many manifestations of
this consciousness in secular law. It dominates most approaches to
such subjects as statutory interpretation”™ and judicial control of ad-
ministrative discretion. It is also exhibited in the ubiquitous

does or omits certain things he will be made to suffer in this way or that way....” Oliver
Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 458 (1897). Within the natural law
ca.rr_nnp, there is disagreement over its relation to belief in God.

" FREDELLE ZAIMAN SPIEGEL, WOMEN’S WAGES, WOMEN'S WORTH: POLITICS, RELIGION, AND
EQuiTy 133 (1994).

* Normative theories typically accept the essential premise of legislative supremacy: a stat-
ute is a “command” of the legislature, which courts and agencies are obligated to carry out re-
gardless of their view of the justice of such a result. Despite the contested character of theories
of statutory interpretation, that is, of the way in which the content of that command is dis-
cerned, the major competitors—commonly termed intentionalism, textualism, and purposiv-
ism—have in common a quality especially salient for present purposes: they judge an interpre-
tation according to its accuracy in following the Legislature's directive, whether manifested in
its perceived intention (intentionalism), the meaning of its chosen words (textualism), or its
relevant attributed policy objectives (purposivism).

Contrast the “hermeneutic” model, which asserts that “statutory meaning is constructed, not
discovered, by the interpreter,” WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION
62 (Harvard University Press 1994), and that “the text lacks meaning until it is interpreted.”
William N. Eskridge, Jr. & Philip P. Frickey, Statutory Interpretation as Practical Reasoning, 42 STAN.
L. REv. 321, 346 (1990). This view would legitimate, as with varying degrees of emphasis the
others would not, the “creative supplementing of the law” through the process of making the
statute “concrete in each specific case.” WILLIAM N. ESKRIDGE, JR. ET AL., CASES AND MATERIALS
ON LEGISLATION 802 (West 3d ed. 2001). '

At first blush, the landmark decision in Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837 (1984), appears to establish a counter-example, insulating from judi-
cial oversight agency discretion to decide questions of law to which Congress has not “directly
spoken.” Id. at 842. However, the ground of the decision seems to be a desire to preclude
courts from giving meaning to ambiguous terms in a statute—filling “any gap left, implicitly or
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grounding of legislation in instrumental rationality; influencing the
conduct of those addressed by the law is typically conceived of as the
application of incentives, positive or negative, that operate through
their effect on individual calculation of advantage.”

In a consciousness that is seriously relational, the process of fol-
lowing moral norms becomes as much a matter of assuming responsibil-
ity as of practicing obedience. H. Richard Niebuhr’s classic study of
The Responsible Self expresses the thought in these words:

Israel is the people that is to see and understand the action of God in
everything that happens and to make a fitting reply. So it is in the New
Testament also. The God to whom Jesus points is not the commander
who gives laws but the doer of small and of mighty deeds, the creator of
sparrows and clother of lilies, the ultimate giver of blindness and of sight,
the ruler whose rule is hidden in the manifold activities of plural agen-
cies but is yet in a way visible to those who know how to interpret the
signs of the times.”

Responsibility has in common with obedience the quality of a re-
quired response: an admonition may not simply be shrugged off. But
the responsible response is far more textured than the simply obedi-
ent; judgment, insight, creativity, a wise discretion—in short, wis-
dom—play as much of a role as conformity to rule.

The function of the law in this consciousness is to a significant de-
gree to facilitate as well as to induce or coerce—to facilitate, not only
in the sense of creating an incentive grounded in self-interest, but
also to remove impediments to an internally generated recognition of
responsibility. This concept is not some lessened sense of obligation,
a soft means of avoidance. Indeed, keeping the law written in our

explicitly, by Congress,” /d. at 843 (quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974)), by decid-
ing which reading best comports with the statute’s ascribed purposes. Agencies are permitted to
choose among permissible meanings because they are politically accountable; “federal judges—
who have no constituency—have a duty to respect legitimate policy choices made by those who
do.” Chevron, 467 U.S. at 866. See Justice Scalia’s justification of the decision as preferring, and
believing Congress to prefer, that “the ambiguities it creates, intentionally or unintentionally,
will be resolved . . . not by the courts but by a particular agency, whose policy biases will ordinarily
be known.” Antonin Scalia, fudicial Deference to Administrative Interpretations of Law, 1989 DUKE
L.J. 511, 517 (emphasis added). The exercise of wise judgment, guided but only partially chan-
neled by legislative responses, is regarded as too close to the domain of “politics” to be accepted
as part of “law.”

™ A focus on incentives, at the same time as it minimizes a creative human role in law-
application, maximizes human choice of response to law in a manner that threatens to cabin its
moral dimension. Rather than reason serving (as it does in the natural law tradition) as a
means of discovering one’s obligation, in a positivist consciousness reaso can become “rational
profit-maximizing,” aiding the actor in choosing freely whether to obey the law or to risk a sanc-
tion, with no preemptive force given to a moral imperative discernable in it. For a comprehen-
sive and careful description and critique of the growing espousal of this view, see Cynthia A.
Williams, Corporate Compliance with the Law in the Era of Efficiency, 76 N.C. L. REv. 1265 (1998).

* H. RICHARD NIEBUHR, THE RESPONSIBLE SELF: AN ESSAY IN CHRISTIAN MORAL PHILOSOPHY
67 (1963).
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