Published by Penn Law: Legal Scholarship Repository, 2014



1356 U. Pa. ] Int'l L. [Vol. 30:4

unelected, life tenured judges and justices—something the
Founding Fathers would have not, and could have not, ever
anticipated.

2. THE EXECUTIVE IN FOREIGN AFFAIRS AT THE FOUNDING

The history of the power of the executive in the area of foreign
affairs, and military operations in particular, is abundant with
examples of the Founders’ intent. Their intent, partially in
response to the failures of the Articles of Confederation, placed the
Commander-in-Chief powers clearly in the Constitution —within
Article IL.

One way to discern the Founders” intent on foreign affairs is
through the lens of the meaning of executive power at the time of
the creation of the Constitution. In the eighteenth century meaning
of the term, executive power clearly included the foreign affairs
power as well as the power to execute the laws within the domestic
United States. Thus, the Founders, aware of the failures of the
Articles of Confederation in foreign affairs, military atfairs, and the
execution of laws, sought to remedy these problems by vesting
such power in the Presidency.

Some scholars and policy makers today, when reviewing the
pre-revolutionary period and the revolutionary period itself, argue
the Founders were rejecting the crown and intended the legislature
to be the strongest branch. In some areas this is true — particularly
with regard to domestic affairs. However, these critics, such as my
friend Lou Fisher, rely upon the strength of the legislatures during
this period as indicia the Founders wanted the legislature to be co-
equal—or in many ways, superior to the executive in the foreign
affairs realm.! However, I would suggest my learned colleagues
misinterpret the actual intent of the Founders. The legislatures, the
Continental Congress, and the state legislatures for the most part
were functioning as the “executive branch.”  Prior to the
Constitution, there was no real executive branch in existence, and
thus, the “executive powers” in foreign affairs were vested in the
legislatures. Even the great Chief Justice John Marshall later
described it: “[t]he confederation was, essentially, a league; and
congress was a corps of ambassadors, to be recalled at the will of

U Louis Fisher, Military Conunissions: Problems of Authority and Practice, 24 B.U.

INT'L L. 15, 19-21 (2006) (describing the relatively expansive powers of Congress
over military and foreign affairs during the pre-revolutionary period).
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