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1998] Fgalitarian Marriage 577
gaining surplus should result if the parties possess perfect informa-
tion and if all the factors that might affect the conduct of the bar-
gaining are in balance as between them. In this sanitized setup, the
allocation of the cooperative surplus will be a straightforward re-
flection of the “relative strength of the parties’ threat advan-
tages.”” Put another way, starting from a theoretical position of
an equal division of a bargaining surplus in a typical split-the-pie
game, the ability of one party to persuade the other to deviate from
that position is likely to reflect some bargaining advantage other
than that conferred simply by the lower limit on what each bar-
gainer will rationally accept.

in the PE case, the egalitarian split lies within the feasible nego-
tiation set. As the IBM/S example illustrates, an equal split of the
bargaining surplus will not precisely coincide with an egalitarian
division of overall payoffs if the parties’ threat points differ at all.
The Nash solution will favor the person with the better outside al-
ternatives. See Figure 4.

contrary. [t attempts to identify the terms on which fully rational parties would
agree.” Id. at 218-19 n.24. The conception, however, has a procedural analogue: It
can be used to describe a bargain that would be struck if the influence of factors that
might confer procedural advantages—including strategic or psychological advantages that
affect the negotiating process—are either absent or are evenly matched on both sides.

The Nash bargaining solution does not represent the only attempt to provide a de-
terminate answer to the bargaining “division problem™ for rational actors. See Jules
L. Coleman, Risks and Wrongs 37 (1992) (distinguishing the division problem from
the compliance problem in constructing schemes for rational cooperation). For ex-
ample, David Gauthier maintains that rational bargainers should, or would, abide by
the principle of “minimax relative concession,” which seeks to minimize the differ-
ence in utility as between the bargainers relative to each person’s best bargain.
Gauthier, supra note 46, at 137; see also Wertheimer, note 32, at 219 (describing
Gauthier’s theory). Whether this theory is predictive or normative, however, is not
entirely clear. The Nash solution can be viewed as predictive only in the most ideal
sense. It predicts the bargain that would result if all factors that affect bargaining be-
havior and bargaining strength (except threat point) are taken out of the equation or
are set equal on both sides. In effect, it tells us what would happen if a person bar-
gained with his Doppelginger.

3 Coleman, supra note 142, at 273.
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b. The Shadow of the Market and the Measure of Value

On a more specific level, the bargaining framework set forth
here has the additional virtue of laying bare the hidden importation
of market values into the marital bargain. Consider an objection
that could be leveled against one aspect of the analysis: the marital
pooling condition, which assumes bargaining over all individual as-
sets, net of utility costs. Implicit in this conditicn is the assumption

that unequal sharing or access to monetary income potentially rep-
resents a deviation from the egalitarian condition.””’” But men on
average earn more than women, and most husbands earn more
than their working wives.™ At the very least, it could be argued, it
is fair for wives to work longer hours to obtain access to an equal
share of their husbands’ greater income.”” Put another way, per-
haps the better method of achieving equality would be for couples
to commingle equal amounts of earned income, withholding any
excess for their own exclusive use. One spouse would share his or
her excess only upon the condition that the other make additional

contributions.” But to posit a swap of extra earned income for ex-

achieve on their own. This surplus is the point of working together. However,
there is no natural way to divide the surplus; as long as each player gets more
than she would get by working alone, she is better off working with others.

Id. (citations omitted).

27 0Of course, the presumption will often be rebutted, since the metric of equality in
the model is utility gain, not control over income. Not every instance of deviation
from strict equality in income-sharing is inegalitarian. Nor is every deviation from
strict equality in time devoted to work activities. Individual couples may have differ-
ent utility functions for money, just as they have different preferences for work and
leisure. But a population-wide pattern of wives’ chronic inequality of access to hus-
bands’ income (despite wives’ equal or greater work hours), like a pattern of wives’
chronic inequality of work time, raises suspicions of structural inequality of access to
these resources, for there is no reason to expect gender bias on average in preferences
for control over money and leisure. In “equal power” relationships, the distribution
of these resources between the sexes, although subject to variation across relation-
ships, would be expected to balance out in the aggregate.

258 See supra note 20.

22 The marital pooling assumption seems especially strained in extreme cases in
which husbands hold vast fortunes. If Bill Gates fails to share all his holdings with his
wife, does he then fail at egalitarian marriage? Even if he does, can he hope to have
an egalitarian marriage on our description? As noted, however, see supra note 54
and accompanying text, this Article concerns itself primarily with marriages that do
not represent such extremes.

20 The evidence that wives do not always have effectively equal control or access to
family income, see supra note 11, can be interpreted as reflecting the outcome of bar-







































1998] FEgalitarian Marriage 625

range of background conditions that may create a debt for one
party in favor of the other.™

ties for men. Alternatively, sex-correlated preferences for certain kinds of work
might produce supply-side dislocations that depress or enhance the pay for some sex-
stereotyped jobs. Also, men might have a greater “taste” for wealth accumulation.
See Spain & Bianchi, supra note 7, at 90-96, 129-31; Daniel R. Fischel & Edward P.
Lazear, Comparable Worth and Discrimination in Labor Markets, 53 U. Chi. L. Rev.
891 (1986); Richard A. Posner, An Economic Analysis of Sex Discrimination Laws,
56 U. Chi. L. Rev. 1311 (1989). Alternatively, though, great wealth and earning
power may also be the product of great premarital effort or hard work, which is gen-
erally costly to the spouse expending that effort. It could be argued that a spouse
should somehow get credit within the marriage for “negative utility” expended in
creating assets that are imported into the marriage, at least to the degree that those
premarital costs exceed the other partner’s. Yet our model does not generally permit
such credit, since it nets out from the marital pool only those costs individually in-
curred during the life of the marriage.

Furthermore, a husband may be able to add value to the marriage through minimal
effort because he is handsome, empathic, or charming. These attributes generate
marital capital, which redounds directly to the benefit of his wife. The wife’s gain is a
function of the husband’s fixed, passive, and “unearned” characteristics, and not of
his effort or active input. Yet the husband will “get credit” for these contributions in
the marital calculus, if only because they add directly to his wife’s satisfacticn. The
amount of satisfaction his wife gains from the husband’s possession of those attrib-
utes is in turn based on her preferences and tastes, which are equally arbitrary and
undeserved. More pertinently for present purposes, it is suggested that men and
women may differ in their degree of distaste for domestic tasks. If a husband hates
doing laundry twice as much as his wife does, is he to be rewarded for this preference
by having to do half as much or getting twice as much marital compensation for doing
it all? The latter case presents the problem posed by a relationship in which one
spouse’s preferences threaten to turn him into a type of “utility monster”—that is, a
person who obtains “enormously greater gains in utility from any sacrifice of others
than these others lose.” Robert Nozick, Anarchy, State, and Utopia 41 (1968). These
possibilities raise difficult issues that this model does not resolve. But see Wertheimer,
supra note 32, at 216-30 (discussing how the judgment of the fairness of a bargain is
influenced by the sense of justice or the moral significance of the background condi-
tions contributing to the bargainer’s endowments and outside opportunities). See
generally Richard H. Fallon, Jr., To Each According to His Ability, From None Ac-
cording to His Race: The Concept of Merit in the Law of Antidiscrimination, 60 B.U.
L. Rev. 815 (1980) (assessing the costs and benefits of merit-based distributive systems);
John Rawlis, A Theory of Justice (1971) (describing the arbitrariness of talents);
George Sher, Desert 22-36 (1987) (assessing Rawls’s critique of concepts of desert).

2 There are additional problems with the model’s treatment of preferences. For
example, in discussing the influence of the endowment effect in the negotiating proc-
ess, men’s tendency to discount the worth of working wives’” monetary income
(because those inputs are seen as coming at the expense of other valuable wifely
services) is viewed as contributing to deviation from an egalitarian relationship be-
cause it “distorts” the negotiating process. There is, however, an alternative way to
think about this phenomenon. If men view their wives’ paid work effort as imposing
grievous costs as well as benefits, then perhaps it makes sense for women to work
harder at home just to balance out those perceived costs and even up the ledger of
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