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January 1999] THE LAW OF SOFTWARE 389

Gregory Lee Johnson made his point by burning a flag in Dallas.” But does
the programming of Lucifer itself—writing the computer software or code—
fall within “speech” or the “press” as did Johnson’s activity?® First Amend-
ment doctrine “has often faced the problem of applying the broad principles
of the First Amendment to unique forums of expression.”

The First Amendment generally forbids laws “abridging the freedom of
speech, or of the press.”!® While the courts and commentators have spared
little ink 1n providing content to the limits of government activity with re-
spect to speech and the press, they have paid considerably less attention to a
logically anterior question: What is it, exactly, that “bring[s] the First
Amendment into play?”!!

When the forum of communication involved is the spoken or written
word, courts and commentators do not linger long on this question.’? Called
“relatively minor First Amendment doctrine,”* the threshold question may
seem but a smallish bump on the road to substantive First Amendment analy-
sis—a procedural footnote to the grand tenets of “time, place, and manner”
or “balancing tests.”’* Further, even when the threshold question 1s consid-
ered, it is often read as an epithet announcing a result rather than as the prod-
uct of careful analysis.!”

However, the threshold question—determining what is speech or the
press—is critically important. A complete First Amendment analysis re-

7. See Texas v. Johnson, 491 U.S. 397, 420 (1989) (striking down conviction under a state
flag desecration law).

8. U.S. CoNsT. amend. I (“Congress shall make no law . . . abridging the freedom of speech,
or of the press .. .."”).

9. Metromedia, Inc. v. San Diego, 453 U.S. 490, 500 (1981).

10. U.S. CONST. amend. L.

11. Johnson, 491 U.S. at 404.

12. See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254, 265-66 (1964) (applying First
Amendment standards to an “editorial advertisement” published in a newspaper). See generally
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 789-94 (1988) (discussing two “tracks”
of First Amendment analysis). But see Hurley v. Irish-American Gay, Lesbian and Bisexual Group,
515 U.S. 557, 568-70 (1995) (finding that a parade was a form of protected expression); Barnes v.
Glen Theatre, Inc., 501 U.S. 560, 565-66 (1991) (“[N]Jude dancing . . . is expressive conduct within
the outer perimeters of the First Amendment.”); Spence v. Washington, 418 U.S. 405, 406, 409-10
(1974) (per curiam) (stating that affixing a peace symbol to a flag was a form of communication).

13. Robert Post, Recuperating First Amendment Doctrine, 47 STAN. L. REV. 1249, 1252
(1993).

14. See, e.g., id. at 1260-70 (discussing the time, place, and manner test).

15. See, e.g., United States v. O’Brien, 391 U.S. 367, 376 (1968) (assuming First Amendment
protection for draft card burning in holding that the government’s interest in restricting it was justi-
fied under the Constitution). Professor Tribe notes that “the distinction between speech and con-
duct must be seen at best as announcing a conclusion of the Court, rather than as summarizing in
any way the analytic processes which led the Court to that conclusion.” TRIBE, supra note 12, at
827.
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