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Retraming Impunity:
Applying Liberal International Law Theory

to an Analysis of Amnesty Legislation

William W. Burke-White*

Over the past two decades, as dictatorships gave way to democracies across
the globe, countries faced the dilemma of holding former regimes liable ftor
human rights abuses while facilitating transitions of power. The goal of po-
licical transition has come into conflict with the goal of providing account-
ability for past crimes. On the one hand, former dictators are understandably
loatch to leave office if they fear prosecution for their actions.! On the other
hand, national and international interest groups have good reason to demand
the accountability and resignation of former dictators. Amnesty legislation
has atccempred to solve this dilemma in countries ranging from Chile to
Croatia, South Africa to Bosnia by immunizing both dictators and regimes
from criminal and civil liability for past acrocities.

Amnesty legislation appears to offer atcractive transitional expediency, fa-
cilitating non-violent surrender of power by former dictators. Such legisla-
tion has eased recent power transitions, while avoiding recourse to either
domestic unrest or international political intervention. However, amnesty

fri rests on problematic foundacions. First, it is often enacted by self-
serving dictators. Second, it may conflict wich the subject state’s domestic
law or constitution. Third, it often violates a state’s international obligations
to prosecuce certain crimes and to provide citizens with specific rights of
redress.

While many considered amnesty an over-studied phenomenon in the
1980s, it has recently taken on renewed importance. The trend toward in-
creased extraterrivorial prosecurions under the principle of universal jurisdic-
tion- suggests that, in the yvears ahead, numerous states may need to deter-
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mine whether to accord such legislation extraterritorial validity. Moreover,
as the international community has become more involved in the process ot
post-conflict reconciliation, amnesty has re-emerged as an important politi-
cal and legal tool.?

Much of the past debate over amnesty legislation has been circumscribed
by three mental paradigms: recribution, sovereigney, and expediency. Adher-
ents to retributive justice have argued that amnesty laws are per se invalid
and that perpetrators must be punished.* Supporters of chese laws have often
argued that states have a right to grant amnesty on grounds of state sover-
eignty. Consequentialists have taken a middle ground, inding amnesty valid
when it leads to expedient political transitions. In light of the renewed im-
portance of amnesty legislation, this Article seeks to transcend these limita-
tions with a new theoretical approach. By imbuing liberal international law
theory with cerrain normative values, this Article constructs a new deon-
tological framework for the analysis of amnesty legislation, which simulta-
neously accepts the potential value ot amnesty legislation and respects the
objective nature of international law. Amnesty legislation does have a place
in the international system and can be an eftective tool for social reconcilia-
tion. For amnesty laws to carry domestic or extraterricorial validicy, however,
they must be narrowly tailored and legitimately enacted.

This Article expounds a fundamentally new view of amnesty legislation
(and potentially other types ot legislation as well). While past scudies have
been based on realist models and have assumed that the governments en-
acting such legislation were unified entities, this Arcicle applies liberal in-
ternational law theory to the study of amnesty and, in particular, to deter-
minacions of the validity and the scope of amnesty legislation. Liberal inter-
national law theory is itselt void of normative values. To construct a theo-
retical plactorm for an analysis in which the preferences of individuals and
social actors are meaningtul variables in determining the validity of an am-
nesty law, this Article overlays a set of value preferences on the disaggre-
gated-state model of liberal international law theory. In addition, this Arti-
cle provides textual sources tor and analyses of recent, often unstudied, am-
nesty laws in countries including Bosnia, Croatia, Fiji, and Guatemala.

This Arcicle speaks primarily to three audiences: academics, drafters, and
enforcers. For academics, 1t seeks to reenergize the debate over extraterrito-
rial validity of domestic laws by providing a new theoretical approach.
Bridging the often irreconcilable gap between legal academics and political
scientists, this Article draws on both bodies of literature and grounds its
analysis in the mechodologies of both helds. For practitioners in states con-
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sidering enacting amnesty legislation, this Article employs comparative
analysis to assist legal drafters in crafting enforceable laws with extraterrico-
rial validity. For practitioners in states enforcing amnesty legislation, this
Article provides a framework for analysis of the validity of such legislacion,
and argues that the judiciary is, in fact, capable of making nuanced determi-
nations of legitimacy and scope.

Part I of this Article develops the theoretical basis by incorporating cer-
tain normative values into liberal international law theory and applying the
resultant model 1n the amnesty context. Legitimacy and scope are presented
as the two key axes of this model. In Part II, the axes of legitimacy and scope
are utilized to construct a tframework analyzing the four categories of am-
nesty legislation: (1) Blanket Amnesty; (2) Locally Legitimized, Partial Im-
munity; (3) Internationally Legitimized, Partial Immunity; and (4) Inter-
national Constitutional Immunicy. Part 1T goes on to present a broad survey
of recent amnesty legislation and, through detailed case studies, to define
the characteristics of each category of amnesty legislation.

Parc III examines recent domestic and international challenges to each
category of amnesty legislation. Cases before both domestic courts and the
Inter-American Commission are reviewed, and che effects of these judg-
ments are considered. The Conclusion begins to operationalize the frame-
work for determinacions of extraterritorial validity developed in this Article,
demonstrating that judiciaries are capable of applying chis framework.

1. TOWARD A NORMATIVE REPOSITIONING OF LIBERAL INTERNATIONAL
LAw THEORY

Liberal internacional law theory provides a consistent, comprehensive, and
conceptual foundation for analyzing an apparently divergent body of am-
nesty legislation. Since the mid-1970s, at least tourteen states on four conti-
nents have declared amnesties and/or enacted laws immunizing past regimes
from accountability and liability.” These amnesty laws have ranged from
dicratorial decrees to legitimarte acts of parliament. [n scope, these laws vary
from encompassing all acts of previous regimes to covering only a particular
and internacionally limited subser of crimes. Some of thesc laws have immu-
nized from prosecution an entire country's population. Ochers have granted
immunity only to select groups. A new theoretical approach is therefore
needed to allow systematic study of chis body of legislation.

This Article takes as its starting point liberal international relacions the-
ory as applied to internarional law.® Anne-Marie Slaugheer first articulated

5 The hst includes Argenona. Uraguay, Chile, Brazil, Peru. Guatemala, £l Salvador, Honduras,
Nicaragua. Haidl, Ivory Coast. Angola. Togo, and South Africa. See Ratner, vy note -, ar 722-23.

6. For w more detailed discussion of Tiberal internacional celations cheory, upon which dhis interna-
tonal law theorv s based, see Andrew Moravesike, Toking Preferences Sermnlv: A Lileial Theory of Diteria-
tniaed Politice, SUINTL ORG ST 516=21 (1997, Anpriw Moravesik, Tre CHowcr For EUrope,

2427 54 (1998 Gapplyving a varant of this theory o a stndy of European mtegracion).
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this approach, describing it as “bottom up . . . rather than top down.” Ac-
cording to Jose Alvarez, this approach “leaves the realist critique to others.™
In Slaughter's words, 1t “require{s} us to focus on the precise interactions
between individuals and “states.”” This theory presumes that state functions
depend on “individual choices.”"" It disaggregates the state into its compo-
nent parts, focusing on individuals and organizations to predict and inter-
pret state behavior.

Liberal international law theory alone, however, is but a positive model. It
makes predictions, not judgments. It gives us tools to understand outcomes
based on interactions between citizens and the state, but it does not provide
values on which to make normative distinctions between those interac-
tions.'! Positive theory has been subject to the criticism that its utility is
limited. It is a predictive mechanism of political scientists, not a normative
basis upon which citizens and courts can make judgments about another
state’s legislation.

This Article incorporates a set of norms and values into liberal interna-
tional law theory, giving meaning and application to a theoretical construct
otherwise devoid of values. Once this is done, liberal international law the-
ory 1s transformed from a positive theory into a normative tool for judges
and policymakers. Applying this normative, liberal international law theory
to the analysis of amnesty legislation, this Article proposes two axes of
analysis—legitimacy and scope—upon which a framework for determining
the extraterritorial validity of legislation is built. Legitimacy addresses do-
mestic and international sources and results of amnesty laws; scope refers to
the crimes and individuals covered by these laws.

A liberal test for legitimacy, based on a disaggregation of the state and an
evaluation of the support of citizens and interest groups, is particularly use-
ful for evaluating amnesty legislation. There are, admittedly, a number of
sicuations in which a realist, billiard-ball approach to state action may be
more appropriate. For example, when a legislature passes, or an executive
enacts, a bilateral military procurement agreement, consideration of the
preferences of the ordinary citizens may not furcher understanding of che
state’s behavior. In granting amnesty, however, the state cedes particular
citizen rights, which are enshrined in international treaties and domestic

7. Anne-Maric Slaugheer, A Lideral Theory of Dnternational Lo, 94 Axt. SOCY INT1L L Proc, 240, P4l
(2000)

8. Jos¢ B Alarcz, Crames of States Crines of Hote: Lessons from Rawanda, 2.0 YaLe Jo DN’ L 363, 385
(1999) (using a variant of liberal cheory o analvze che significance of hace crimes for international crimi-
nal prosecution).

0. Shaughter, vapre note 70ac 240 Sao b Bech A Simmons. Turornatioinal L gind State Beboro
Commitmeit and Conplicince in Inteviational Monetery Affarn, 90 Ast. POLSCL REV. 8190832 (Dee. 2000
tacknowledging che validiey of such inquiry and noting chac “popular pressures can and sometimes do
have discinet consequences” for state behavior

L0 Anne-Marie Slaughver, Dnternarinal Lane e o World of Liberal Starec. 6 CUr, J0INTC L S030 519
(1993).

L1 Secidd ar 515 toting chac “the positive model cannot itselt give rise 1o normative proposicions”).
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law, to bring justice to past wrongs.'? Since a grant of amnesty entails a re-
linquishment of these citizens’ rights, disaggregation of the state and con-
sideration of the relation of those citizens to the state through a liberal
analysis of legitimacy is particularly appropriate.

A. Legitimacy

Determinations of the legitimacy of a political regime are always contro-
versial. In order to avoid the controversy surrounding normative determina-
tions of governmental legitimacy, the Westphalian system of classical inter-
national law offers a positive test for the recognition of states. States must
have a permanent population, a defined territory, a government, and “the
capacity to enter into relations with other states.”'® Classical international
law publicists, who focus largely on the “existence of an eftective and inde-
pendent government,” have applied this positive test without examining
characteristics of the government itselt beyond the question of mere eftec-
tiveness.'

Liberal international law theory offers a new lens through which to view
government behavior. Liberal scholars examine the state from a bottom-up
perspective to identify the “seam of individual-state interaction.” The posi-
tive model says nothing about the nature of a legitimate government. The
theory presented in this Article, however, fashions the positive model into a
normative one by incorporating normative values into the positive model.
This, in turn, allows one not merely to make predictions about the nature of
government, but also to utilize liberal international law theory to test the
validity of amnesty and other types of legislation. This normative model
looks not just to the existence of seams of inceraction between individuals
and governments, but to the very nature of those seams to determine how
they compare with these chosen normative values.

The value set chat this Article overlays on liberal international law theory
is that the “will of the people is to be the basis of the authority of govern-

12, These righes to judicial process are guaranceed i, ster wler, The Internactional Covenane on Civil
and Policical Righes, which guarantees thac cach State-Party will “ensure that any person whose rights or
freedoms as herern recognized are violated shall have an efiective remedy ... Inernational Covenanc on
Civil and Political Rights, Dec. 16, 19066 entered oo force Mar. 23, 1976, art. 203, 999 U.N. TS, 171,
174 While eriminal prosccution in the Uniced Staces is an ace of the executive, in some conunental
systems, individual rights to prosccution are effeccuated chrough the partie-civede system, by which indi-
viduals may bring criminal acdons directly againse the perpecrator as a kind of co-prosecutor, See. ez,
Richard S. Fraser. Compararive Criminal Justice v a Gurde to Aprerican Law Refurne: How the Frencl Do i,
How We Cair Fined Oue. cond Why We Shogled Core? .78 Cany Lo Rive 5390613 (1990) (discussing the disere-
cion of the French prosccutor and che nighes of victims to fle charges directly).

5. Montevideo Convention on the Righes and Duties of States, Dec. 26, 19533, are. |, 49 Star. 3097,
(1998)

163 ULNUTS, 190 see ardan TAN BROWNLIE. PRINCIPLES OF PUBLIC INTERNATIONAL Law 7(0=7
It BrowNe, sopr note 15, ar 91
15 Slavghter, sopra note 1O, ac 24030 s wlve Moraveak wpig note 6, at 318 (noung the importance of
“represenuative isticutions as arransmission bele” by which che preferences and social power of individu-

als and groups are translated o stace policy.™.
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ment.”'® This tundamental value choice leads to three difterent questions
upon which the consideration of a law’s legitimacy 1s based: (1) Did the gov-
ernment supervising the law’s enactment base its authority on the will of the
people? (2) Was the process by which the law was passed reflective of the
people as the ultimate source of authority? (3) Was the process by which the
law was applied reflective ‘of the people’s will? In considering legitimacy,
this Article looks to each of these three questions derived from the applica-
tion of this fundamental value judgement.

Resolving the first of these questions, concerning the status of the gov-
ernment enacting the legislation, requires a determination of whether the
government in question was a democracy. Democracy thus serves as a “seam”
to connect individual preferences and governmental action. Through fair,
periodic elections, government behavior can be linked to the collective ex-
pression of individual preferences. This transformation from a positive to
normative theory is aided by a growing body of international law/international
relations literature emphasizing individual rights to participate in electoral
processes. Thomas Franck, for example, recognizes a “right to democracy,

. the right of people to be consulted and to participate in the process by
which political values are reconciled and choices made.”!” As democracy has
become a basic norm, governments have recognized that their legitimacy
depends upon complying with that norm.!"¥ The notion of democratic enti-
tlement'” provides a basis for this Article’s normative value choice: govern-
ments should be considered legitimate and their legislation extraterritorially
valid only to the extent that the government in question is democratic.

Testing the legitimacy of the enacting government by applying normative
liberal international law theory leads to the conclusion that the legitimacy
and power of the state rests solely on the actual source of its authority: the
aggregated preferences of individuals within it. This test moves beyond clas-
sical dehnitions of a state’s legal personality and legitimacy, transterring the

V6. Univerial Declavation of Hanee Rights. GUAL Res. 217A (D, U.N. GAOR, 3d Sess., art. 13.3, at
71, U.NL Doc. ASTO (1948); see o James Crawtord, Dewncracy caond the Body of Tnternational L, m
DEMOCRATIC GOVERNANCE AND INTERNATIONAL Law 91, 92 (Gregory L Fox & Brad R. Roth eds..
2000)

L7, THOMAS ML FRANCK, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS 83 (19935). Sev aolsn
NUNCS. Sellers, Sepeeratisiic cond the Democracic Entitlement in Lnveriatimnal Law, 92 AN SOCY INTL L. Pro,
116, L1719 (1998); Crawtord, supra note 16, ac 92 (discussing “the democracic idea™.

I8, See Thomas N Franck, The Emerging Right o Dencratic Governaree, 36 AN ] INTL Lo 46, 40
(L1992 C{Glovernmenes recognize thar cheir legicimuacy depends on meeting a normacive expectation of
the community of states. This recognmicion has led o the cmerygence ot a community expectation: thae
those who seek che validation of their empowerment patencly govern wich che consent of che governed.”);
see alsy Gregory M. Fox, The Right to Political Parricipaienis or Literiativnal L, fn DEMOCRATIC GOVERN-
AWNCE AND INTERNATIONAL LA, s note 1O, at 48, 89 targuing chac “when the will of che people s

the basis of the auchority ot governmene, regimes chae chwart the will of the people will lack legic-
macy ). Lven arealise ericique of the democrauc entidement aceepes much of chis argumenc. See geaerally
Brav ROTH GOVERNMENTAL TLLEGITINACY IN INTERNATIONAL Law (19949)

19, Thomas M Franck, The Desocraric Fptatlomene. 29 U Rucer L Rev, 1, 1=201999).
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source of a state’s international authority to the people.”’ In many ways,
however, this test just begs another question: what really is democracy?

Dehnitions of democracy abound. Joseph Schumpeter's classic procedural
definition serves as the basis of much democratization literature.?! While
this Article accepts the necessity of a procedural definition, Schumperer’s
definicion of democracy, set merely in terms of elections, is clearly in-
sufficient.?? The mere fact that elections have occurred, even if chey are free
and fair, is not enough to demonstrate that the will of the people is the basis
of the authority of the government.

This Article accepts the basic framework of procedural democracy, but
goes further, scrutinizing a government's continued responsiveness to the
will of its citizens.”? Robert Dahl’s definition of democracy comes closest to
this idea, stating chat “a key characteristic of democracy is the continuing
responsiveness of the government to the preferences of its citizens, consid-
ered as political equals.”?* Accepting Dahl’s definition, this Article first con-
siders democracy in terms of free and fair elections, and proceeds to look to
the ongoing responsiveness of the government based on the specific political
context in which the amnesty legislation is enacted.

Such determinations of democracy, made easily when speaking in more
abstract terms, may appear ambiguous in application. In applying the first
test of legitimacy—whether the enacting government reflects the authority
of the will of the people—this Article draws lessons from positive liberal
theory, which suggests that “representation in the liberal view is not simply
a formal atribute of state institutions, burt includes other stable characteris-
tics of the political process, formal and informal, that privilege particular
societal interests.” This Article therefore looks closely at the historical back-

20. See Fox. supra note 18, ar 90 (noting that the "mineceenth century conceprion of the State has un-
dergone a subscantial change: internacdonal nouons of fegicimacy are no longer obvious to che origin of
covernments, but have come to approximate quice closely those domestic conceptions of popular sover-
eigney ).

21, JOSEPH AL SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY 269 (2d ed. 1947); see also
SayurL P HUNTINGTON, THE THIRD Wavis: DEMOCRATIZATION IN THE LaTe TWENTIETH CENTURY 7
(1991) (dehining democracy as based on “fair, honest, and periodic elections™)

22 Huntingron himseli admits this, noting chat “[cdo some people democracy has or should have
much more sweeping and ideological connotations. To chem. “true democracy” means libertd, ¢l ité, frotor-
nitd T HUNTINGTON, s note 21, ac 9,

23, Slaughter, supra note 10 at 31 1. As Slaughrer poines out, hberal democracy “denotes some form of
representacive government sccured by the separacion of powers, constitutional guuaranctees of civil and
political righes, juridical equalicy, and a tuncioning judicial svstem ... .7 [/,

b Roperr A Dadi, POLYARCHY: PARTICIPATION AND Oprostrios 1 (197 1). This Article does noc
requice that Dahl's ideal polvarchy €7 regimes chat have been substancially popularized and liberalized,
chac 1s. highlv inclusive and open © public contestation™) be mer for a stace to be considered a democ-
racy. [ at S, Nonetheless, this Arncle considers the two dimenstons Dahl deems signihcane, “public
contestation and che right to particaipace.” 1 a5 In determining whether astare 1s o democracy, then,
this Article looks to Dahl's coneerns thae citizens have "unimpaired opportunicies: 1. To tormulate cherr
preferences. 2. To signify cher preierences o therr tellow ciazens and che governmaent by individual and
collectve action, 3. To have their preterences werghed cqually i che conduce of the government.” [/, ac

25. Moravesik, supra note 6, at 318,
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ground of the regime in question. Freedom House democracy scores provide
additional evidence as to the quality of democracy in each state studied.’®
Freedom House scores are not, however, taken as definitive benchmarks.
These scores only supplement and confirm the overall analysis developed
through historical inquiry. When considered 1n conjunction with an histori-
cal analysis, however, Freedom House scores allow for rough judgments
about the state of democracy.

The normative value that the will of the people should govern leads te the
application of the second test for legitimacy—Ilegitimacy of process. The
question raised 1s whether the process by which the law was enacted
reflected the authority of the will of the people. In order that an amnesty law
carry legitimacy, the government must represent the popular will,?” as evi-
denced through free and fair elections, and it must enact the legislation in
question through processes approved by the people.®

In determining whether an amnesty law is enacted through legitimate
processes, this Article looks to two guidelines proposed by Franck. First, a
law must have coherence or “treat like cases alike.”?? Second, it must dem-
onstrate adherence, “from its having been made in accordance witch the proc-
ess established by the constitution, which is the ultimate rule of recogni-

26, Fruepost Houst, Awnial Survey of EFrecdoir Comntry Scores 1972273 1 1999~00. hrep://www,
frecdomhouse.org/racings/index. hem (visiced Teb. 26, 2001). The scores are measured on a onc-to-seven
scale. "with one representing the highest degree of freedom and seven dhe lowest.™ The first number
presented represents political righes, the second civil hiberdes. "Countries whose combined averages for
political righes and civil liberues fall between 1.0 and 2.5 are designated ‘free;” between 3.0 and 5.5
pacely freed and between 55 and 7.0 "not free.” £/ For a discussion of chese categories, see FREEDOA
Housi, Swrvey - Methodology. heepziwww freedomhouse.org/rescarchi/freeworld 2000/methodology.himl
(visited Feb. 26, 2000). Despite some detractors, Freedom House scores are often used in democracization
Licerature, See g, HUNTINGTON, sepra note 21, ac L), Larey Diamond, Iv the Third Waee Over?. 7.3 ]
Dist. 200 23 nol L. Coures have been able to rely on Freedom House scores. Sees e.go, Melendez-Flores v
LN.SO16Y FAd 35, %3 (Memorandum, 9ch Cir. 1998) (notig chac che INS had “tailed o submic the
Freedom House report on which it relies into evidence” hindering a judicial decermination of che
political sicuation in El Salvador)

270 See. g Amy Guemann & Dennis Thompson, The Maral Foundativies of Truth Contnrissions. o1
TRUTH V. JUsTICE, 220 35-36 (Robert 1. Rotberg & Dennis Thompson eds.. 2000) (noting the impor-
tance of reciprocal deliberative democracy in giving cruch commussions moral legitimacy).

28, Franck explains chis second. process-based requirement. stating chat “[wihen 1o s asserted chat a
rule or s applicaton s legitimare, ewo things are implied: thac icis a rule made or applied in accor-
dance with a righe process, and cherefore. chac 1t ought to promote voluncary compliance by those to
whom 1t s addressed.” FRANCK. supra note 17, ac 26, See ol Phillip R Trimble, Globalization. Dnzeri-
taptal Dosticutions. cond the Erovon of National Soccreqgnry cnd Deocraey, 95 Micn Lo Reve 19440 1949
{IEOFs)s

290 Fraxas, supra note 16.ae 38, According to Franck,

[u} rule is coherent when s apphication treacs like cases alike and when the rule relawes i oa princi-
pled tashion to other rules in che samesyscem . ... The legitimacy of rules s augmented when they
incorporate principles of general application. General apphication requires not only thar likes are
treared alike.
{doad 380t This formulation s similar o chat put forward by Guemann and Thompson, who argue a
legitimate amnesty Law 1s one that “cannoc be reasonably rejected by any citizen commiued to democracy
becanse 1 requires only chat cach person seek terms of cooperation that respece all s free and equal cra-

zens.” Guomann o Thompson, wpre note 27 0ac 37



2001 | Reframing lnpunity 475

tion.”*” While this Article does not rigidly apply Franck’s criteria, or any of
the purely procedural definitions of democracy, coherence and adherence are
helptul in considering the legitimacy of the enactment process.

The exploration of legitimacy herein is based largely on the application of
these first two questions: was the status of the government reflective of the
popular sovereignty and was the law enacted through a process reflective of
that sovereignty. In addition, this Article looks to the third question noted
above: was the law applied in a manner reflective of the ultimare authority of
the will of the people? To resolve this chird question, the Article looks again
to historical and judicial sources for evidence of how a given law was ap-
plied.

The liberal approach advanced by this Article has based determinations of
legitimacy largely on domestic considerations. A second level of analysis—
the international perspective—is also necessary. A liberal theory of interna-
tional law takes into consideration the inextricable links between the domes-
tic and international contexts. Liberal theory depends not only on individu-
als interacting with their own government, but also on individuals and
groups interacting “through governmental insticutions with the individuals
and groups of other states.””" Thus, the interaction between the citizens of
one legitimate democracy and their government may cause that government
to interact with the government of another state enacting an amnesty law,
either in support of or against that law.’? In a world of liberal states, “the
baseline assumption is that governments will interact with one another
within a web of individual and group contacts in transnational civil soci-
ety.” > When this Article’s normative value judgments are overlaid on liberal
international law theory, such widespread and significart interactions within
the transnational polity become the root authority of international law and
therefore affect the validity of the law in question. The preferences of these
individuals, articulated through a government, should therefore have bear-
ing on the international legitimacy and extraterritorial validity of amnesty
legislation.

The role of international actors and audiences in the amnesty process var-
ies. In some cases, the amnesty law may be universally condemned. In such
instances, the international community may be viewed as having rejected
the validity of the legislation. In other cases, there may be no international
involvement whatsoever. In these latter cases, an analysis of international
legitimacy is unavailing, and determinations must be made solely on the

A0, FRANCK. wipra note 160 ac . Franck defines adherence broadly as “che vertcal nesus berween
single primary rule of obhigation .. and a pyramid of secondary rules govermng che creation, incerpreca-
von, and application of such rules by che communicy.”™ 1o/,

310 Slaugheer, s note 7oar 2410 243

32,0 See ey Robert 1 Rocberw, Tl Gomnzissions id the Provision of Triih. coned Reconcd iation, in
TRUTH V. JUSTICE, arfra note 270 ac 3. 12 (notng the importance of globalized avil socicry in “remn-

torcfing] che work of cruch commissions™).

A3 Slanghter, sapiv note 100 at 528



476 Harvard International Law Journal | Vol. 42

basis of domestic legitimacy. Alternatively, the amnesty law in question may
garner widespread international support, conferring on it some international
legitimacy. In other cases, the amnesty law may be part of a multi-lateral
treaty or even sanctioned by a UN Security Council resolution. Where am-
nesty 1s conferred by a Security Council resolution, states may even be ab-
solved of pre-existing international duties to prosecute certain crimes.

Determinations of international legitimacy can be ditficult. What level of
international support is sufficient to confer legitimacy? How should cases be
resolved where an amnesty law has popular support in the enacting state but
is widely condemned internationally? Do domestic actors carry greater
weight in the determination of legitimacy than do actors in the larger inter-
national society? Neither the positive liberal theory of international law nor
this Article’s normative transformation thereof has yet been applied to help
resolve these questions. This Article begins the application process, conced-
ing from the start that questions of legitimacy will not be fully resolved.
Such unresolved questions, however, may be illuminated by the second axis
of analysis: scope.

Before turning to scope, it is worth pausiing to consider a second potential
theoretical ground for legitimacy—consequential legitimacy. Consequential
legitimacy grounds a law’s legitimacy in its effects. Advocates of this ap-
proach contend there may be a dynamic relationship between efforts to es-
tablish a stable democratic state and legitimacy. According to this teleologi-
cal argument, if a law does, in fact, help establish democracy, it should carry
legitimacy, independent of the tactors discussed above.™ The goal of justice
in this sense 1s not retributive or rehabilitative, bur restorative. Questions of
the legitimacy of a law should focus on “its commitment to reconcilia-
tion.” Given the value judgment that individuals should be the source of
authority of government, a test for legitimacy chat looks to whether a law
reconciles a socicty and reasserts the popular sovereignry, would seem ap-
pealing. The tramework presented in this Article leaves room for the citizens
of states enacting amnesties to formulate and articulate a preference that
certain crimes should, in order to facilitate reconciliation, be amnescied
rather than prosecuted. However, where such preferences have not been ar-
ticulated by individuals, or where those preferences have not prevailed in
formulating state policy, the default rule should be the thin preference of the
transnational polity in favor of prosecution over amnesty. Consequentialists
have given no compelling reason why, absent clear preferences of individuals

34, For an arciculacion of this view, see generally Azanan People’s Oreamisation, 1996 () BCLR 1015
(COY MarTHA MiNOW, BETWEEN VENGEANCE AND FORGIVENESS (19a8): of. Sceven Rarner. Newe Do
ravies, Old Atrocitier, ST Gro. L) 707, 75238 (1999) (noting @ causal relationship becween democracy
and accountabilioy).

35. Elizabeth Kiss. Mol Awbivion Within and Beyond Political Constraints: Reflections vin Restorative Jus-
rrcesd TRUTH VL JUSTICE, sipra note 27 0at 68, 790 Desmond Turu commients that restorative justice is
concerned not so ... wich healing, harmony and reconcrlinion ™ Final Repore of che Truch and Recon-

cibiation Commn. ch 1, § 36 (1998, cired 712 Kiss vipras
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in the enacting state, amnesty, not prosecution, should be the default rule.
If, in the future, empirical evidence emerges or positive international rela-
tions theory can demonstrate that amnesty does, in fact, lead to stable transi-
tion, it is possible that the default preference of the transnational polity
could change, and with it the background rule. Absent such evidence, how-
ever, the current international preference in favor of prosecution prevails.
Even where the individuals in a state deem amnesty preferable on conse-
quential grounds, the strong preferences of the transnational polity in tavor
of prosecuting certain heinous crimes may limit the freedom of the national
polity to amnesty those crimes. Therefore, this Article acknowledges, but
neither accepts nor applies, the test of teleological legitimacy of amnesty
legislation.

B. Scope

This normative verston of liberal international law theory gives rise to
scope as a second axis of analysis. Scope considers the coverage of amnesty
legislation: who is immunized trom prosecution and which acts are immune.
The wording of most amnesty laws gives clear textual answers to the ques-
tion of scope, and when the text is not specific, one can determine to whom
the law applies either through a consideration of judicial decisions or
through quantitative data on the law’s application.

While scope is traditionally expressed through a realist, state-focused
analysis, this Aracle does not view scope through a realist lens. Rather, it
also applies liberal international law theory to the consideration of scope. As
noted above, international treaties and custom generally limit the potential
scope of amnesty laws. From a liberal perspective, these treaties represent
the aggregated preferences of individuals who, acting through governments,
have created a regime that forbids certain acts and prohibits states from ei-
ther committing or facilitating such acts. Liberal theory accounts for such
preferences of the international community and “assumes that the pattern of
interdependent state preferences imposes a binding constraint on state be-
havior.”3¢

Those binding constraines are referred to herein as “scope limitations™ and
should be conceived of as part of an international constitutional order.?”
Such a global order recognizes an emerging international criminal law re-
gime, created by individuals and transnational groups expressing condemna-
tion of certain crimes, which restricts the scope of amnesty legislation.™
Considering these treaties as a kind of incernational constitution proves
analytically useful. An emergent, treaty-based incernational constitution acts
like a domestic constitution, setting a universal ceiling on legislative and

S0, Moravesik, szpre note OLat 320,

37, Mare Weller has arocutated this idea 1o his treatment of e and Kosovo crises. Sce
MARC WELLER, THE CRISIS IN KOSOVO 2833 (1999)

A8 Sewe e Staughiter, g note 10, ac 330,
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executive power and articulating the links between these limitations and the
transnational polity.’? As this emerging international constitution places
checks and balances in the system, it “curb{s} the abuse of power” " or, from
the perspective of this Article, it provides an objective test for when an am-
nesty-enacting national legislature or executive has exceeded the power re-
tained by the citizens of a state and their national government in relation to
the international constitution and the transnational polity. Such restrictions
serve to limit the permitted scope of amnesty legislation, notwithstanding
the domestic legitimacy of the law.

This normative version of liberal international law theory may be cri-
tiqued on grounds that it subjectivizes international law. After all, interna-
tional law ctraditionally looks to objective tests, such as the existence of a
defined territory, and speaks in terms of clear, finite obligations. This Arti-
cle’s normative theory admittedly raises subjective questions about the
quality of interest representation in a particular country. This model, how-
ever, still protects the objective nature of international law. Scope determi-
nations are objective by nature and can override subjective determinations of
governmental legitimacy. Even if an amnesty law has full domestic legiti-
macy, there may be crimes for which a state simply cannot absolve individ-
ual responsibility. For example, the jus cogens prohibition of genocide'! or
grave breaches of the Geneva Conventions™ impose aut dedere aut judicare
(prosecute or extradite) requirements and would invalidate any domestic law
that seeks to grant amnesty for these crimes. In these instances, the emer-
gent international constitution will force the rejection of an amnesty on ob-
jective, substantive grounds.

This Article’s inquiry into scope addresses the breadth of a particular
grant of immunicy. Specifically, the Article asks whether the scope of the law
falls within a state’s permissible range of competencies, either as limited by
the state’s own population through the domestic constitution or by the
cransnational polity through the international constitution. The availability
of alternate modes cof recourse tor victims in a particular state is also consid-
ered.??

This analysis of scope seeks both to generate general themes as to the
permissible reach of amnesty, while tooigaen.. o that such Lo arc
country-specific and determined in large part by che particular treaty obliga-

59, [ at 335 tnoung chat " world of Tiberal staces could be conceprualized as a cransnational pol-
1)

0L

41 See generally Reservations o dhe Convention on the Presention and Punishment of che Crime of
Genoade, 1931 1.C . 13 (May 23) (advisory opinion

120 Sec cenerddly Geneva Convenuon for che Amehioracon of the Condition of che Wounded and Sick
in Armed Forees in the Fieldo Augs 1201949 are 5006 US04 36075 LUNTTS, 31062

13, In other words: che scope of amnesty reveals whether the stute provided aleernate means of re-
course for victims, such as Civil compensaton or access to aceuth commission. See geiaerdly SO, sopra
pote 3ok Prisciira B ELavysiir, Uinesppasaniy TRUTHS CONFRONTING STATE TERROR AND ATROCHT

(2001 tdiscussing che various torms and roles of frath commissions).
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tions that a state has assumed. Such a country-specific inquiry is beyond the
reach of this Arrticle. Suffice it to say here that chere are cerrain crimes that
states are obligated either to be prepared to prosecute or to in fact prosecute
and for which they can not grant amnesty in conformity with the emergent
international constiturion.™ Such crimes include genocide, grave breaches of
the Geneva Conventions, torture, and crimes against humanity.” While an
analysis of particular state obligations is saved for future study, the emergent
international constitution places clear and objective limits on the scope of
any state’s amnesty grant. Basic norms of customary and treaty law would
bar any legislation which sought ro grant amnesty in relation to the afore-
mentioned acts, even in the face of overwhelming domestic and interna-
tional support for the amnesty.

Before applying this normative liberal international law rheory, it is
worth recasting the conclusions of the preceding section. This theory can be
seen as an international constitutional system with a federal structure. In
determining the validity of an amnesty, normative liberal theory defers to
the preferences of individuals in the state enacting the amnesty. A standard
of presumprive deference is applied to these national polities, subject to the
limitations of scope created by the international polity and articulated by
the internaticnal constitution. Where the preterences of the national polity
cannot be determined or the state has been “caprured” by interests not repre-
sentative of the will of the people as the ultimate source of authority, the
thin international consensus in favor of prosecution intervenes to invalidate
any grant of impunity.

1. ATwWO-AXES FRAMEWORK FOR ANALYSIS

By urilizing an analytical framework constructed with the axes of legiti-
macy and scope, amnesty legislation can be classified into four broad catcgo-
ries: (1) Blanket Amnesty, (2) Locally Legitimized, Partial Immunity;
(3) Internationally Legitimized, Parcial Immunity; and (4) Inrernacional
Constitutional Immunity. Admiceedly, the boundaries between these catego-
ries are permeable. In fact, some legislation may not fit this model ac all,
while other laws may slide between these categories. Acknowledging impre-
cision, this twe-axes framework nevercheless atfords understanding as it al-
lows for systematic classification of amnesty legislation and derermination of
local as well as internanional validity of amnesty laws.

44, Elewhere, the author has developed categories of stace obligacion to prosccute: under the principal

of untversal jurisdicdon. The three categories of stare obligutions can serve as che basis For an analvsis of

obligations nor o granc amnesty as well When staces face obligations of “preparatory universal jurisdic-
von’ (srates muse be able o prosecute) or “proacove universal jurisdiction” (stutes Must prosecuee), in
amuesty would be fundamentally incomparible. For a deiled discussions see MOWELLER & W BURKE-
WoHrrE, SO Prack to Hioss News DEVELOPMENTS IN THE ENERCISE OF IXTERNATION AL CRIMINAL

Justier: che S tforcheoming 2001,
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Chart 1 maps these four categories graphically. Blanket Amnesties, on the
lower far right, have the widest scope and the least legitimacy. Locally Le-
gitimized, Partial Immunities have somewhat greater legitimacy on a local
level and are often characterized by a more restricted scope. Internationally
Legitimized, Partial Immunities carry legitimacy conferred by the interna-
tional community and are somewhat limited 1n scope. Finally, International
Constitutional Immunity, in the upper left, has significant international
support, often including UN involvement, and the most restricted scope.
Chart 2 plots examples of amnesty case studies within this framework. A
more detailed exploration of each category follows.

A. Blanket Aniesty

Blanket Amnesty, the first type of amnesty legislation to appear in the
modern international system, is usually enacted through the decrees of out-
going dictators, with neither domestic nor international approval. Blanket
Amnesty, as the name implies, has an extremely broad scope and generally
seeks to immunize all agents of the state for any and all crimes they commit-
ted during a specified period. Blanket Amnesty usually does not differenti-
ate between common crimes, political crimes, and international crimes, nor
does it consider the motives of the crime. This category is broad and sweep-
ing, often cftectively erasing a decade or more of abuse, repression, and vio-
lations with the stroke of a pen. Such legislation has been particularly com-
mon in Latin America, often enacted long before a negotiated cranster of
power, hence obviating the need to placate the most violated domestic inter-
est groups who might eventually demand accountability. These all-
encompassing immunity laws appeared in the late 1970s and early 19805,
before the international community had developed a significant practice of
enforcing incernational criminal law obligations. Moreover, enacting re-
gimes were not characterized by the kind of political freedoms that could
have given the legislation domestic legitimacy. Mot surprisingly, such am-
nesties have been widely criticized. '

The first and foremost example of Blanker Amnesty is the Chilean law of
April 18, 1978 (“the Chilean Law™)."" Applving the criterion of legitimacy,
the Chilean law has no domestic legitimacy. After a bive-year reign marked
by severe and recurrent violations of human rights and international norms,
the Chilean junta, under the leadership ot General Augusto Pinocher Ug-

40, See, o Gurmann & Thompson, spre note 270 ac A8=39 texpluming thae “[vlictims of injustiee

should not be expected to ccononuze on therr disagreement wich perperrators ol mjusoice unless the
perpetrators of injustice demonstrare @ willingness to assume responsibilicy for cheir actions. ... A com-
mission that sceks © economize on moral disagreement will nor grane blanker amnesty ™.

17 Law of Amnesty, Noo 2191 (Apr 180 1978) (Chided Therematter Chitean Law sepidnzed 1 ANERL-
Cas WaTCH, Huatax RIGHTS AaND THE "PoLITIes OF AGREENENTS T Crin e DURING PRESIDENT AvI-
WIN'S Frist Yiear 22 (1ol
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arte,™ issued a self-serving amnesty decree, covering all acts committed
since the overthrow of the democratic government of Salvador Allende on
September 11, 1973.% Studies suggest that, during this period, more than
2000 civilians were killed and countless more became the victims of torture,
detention, relocation, and other serious crimes.’’ Many of these crimes were
committed by the National Intelligence Directorate (DINA) to eliminate
members of the political opposition.”’ Most victims were members of the
Socialist or Communist Parties and were targeted for cheir political views.>”
A significant problem with this law is that its legal basis comes from the
junta’s de facto authority. The law has no eftective link to the Chilean people
and does not represent their preferences. After the dissolution of the Chilean
DINA in 1977, the Pinochet government issued the amnesty law. It was
neither passed by a democratically chosen parliament nor signed by a demo-
cratically elected head-of-state. The Freedom House score for Chile in the
period of 1977 to 1978 was a 7, 5, which translates into a “not free” state.
While its score improved to a 6, 5 in 1978 and 1979, Chile was still
classified as “not free.” The situation was one of extreme repression. As one
commentator puts it, “the keys to [Pinochet’s} success were massive repres-
sion and economic innovation.”>* The Inter-American Commission on Hu-
man Rights [hereinatter the Inter-American Commission} deemed the am-
nesty legislation an “arbitrary act taken by the military regime. . . . It is the
act therefore of authorities who lacked any legitimacy nor right, since they
were not elected or appointed in any manner.””> Nonetheless, the junta’s de
facto control over Chile was such that the amnesty decree was given legal

48, For a dertailed discussion of the prosecution and excradicion of General Pinocher, sce William
Aceves, Liberalisn and iternatimid egal Scholahip: The Pinochet Case and the Move Toward a Unicersal
Systens of Traomnational Lawe Licgation, 41 Harve Int'n LT 129 (2000),

49 For a discussion of che history of che rule of law in Chile and the crimes under General Pinocher,
see Robert Quinn, Wit/ the Rude of L End 2 Challenging Grants of Anoesty for the Hman Riches Violatios
of e Prioe Regime: Chile's New Model, 62 FORDHAN L. REv. 903, 910-17 (199:1).

50 CoMISION NACIONAL DE VERDAD Y RECONCILIACION, INFORME RETTIG app. 2 (1991, traisdated
0 CONISION NaCioNAL DE VERDAD v RECONCILIACION, REPORT OF THE CHILEAN NaTioNaL Con-
MISSION ON TRUTH AND RECONCHIATION app. 2 (Phillip E. Berrvman trans . UL of Nowre Dame Press
1993). cted 10 Quinn. wpre note 19, at 0.5, See wdsn Lows HEcHT OppeNticng Porerics iy Crnn 1245
25 (1993) (noting that torture was used by che junca as a means to consolidate power and chat more than
2279 people were killed under milicary rule).

ST QPPENHEIN, i note S0, at 125
See Quinn,aufpre note -9 ar Y15

I
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35, Nee FrEEDON House, wpra note 26,
3k See Pal W Drake o bvidn Jalsicy Desradsction: oo tornnation coid Traisitionns on Chdde, 19821990, 1
T SrRUGGLE FOR DExocracy 1N Crn e 1o (Paul Vo Drake & Ividn JaksicoedsLoreve ed. 1993).

55, Hermosilla v Chile, Case 10813, Inter-Am CH RD 15600 OFASer LVILYS doc. 7 e 3 26
19900
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effect>® and enforced by the Chilean courts.>” Within this Article’s analytical
framework, however, the law is clearly void of domestic legitimacy rooted in
the individual authority of Chilean citizens.?® The Chilean Law also lacks
any 1nternational legitimacy.>?

A close analysis of the text of the Chilean Law illustrates its sweeping
breadch. The law grants amnesty to “all persons who committed, as perpe-
trators, accomplices or conspirators, criminal offences . . . between Septem-
ber 11, 1973 and March 10, 1978.7% It applies to both actual perpetrators
and accomplices before and after the fact. The law does not discriminate
based on the motives for the crime. It applies equally, no matter if the
crimes were committed out of personal animosity or in furtherance of state

policy.

56. The destruction of representacive government 1n Chile was so complere chat such legislation could
be implemented withour any recourse to the popular will. Cusack observes thar “[cthe violent elimina-
tion of the elected government and the representatives of well over a third of the population meant the
end of crust in che system.” DaviD F CUSACK, REVOLUTION AND REACTION: THE INTERNAL DYNAMICS
oF CONFLICT AND CONFRONTATION IN CHILE 97 (1977). The amnesty decree of 1977 was passed before
the reforms of the new 1980 Constiition, which, wicthout redemocrarizing Chile, called for a future of
“protected or authoritarian democracy.” OPPENHEIM, wpre note S0, at 120, Necher of the proposed
reforms of Pinochet’s Chacarillas Speech of July 1977 (partally elected legislature, evencual civilian rule)
had been implemented ar the time of che amnesty decrec. Even if che decree were analyzed in lighe of che
new constitution, it lacked legitimacy, for the 1980 Consticution aesell has been characterized as “a fun-
damentally undemocratic document whose purpose was to prolong Pinochet’s rule ... [and]} severely
limic popular participation. . . .7 [d. at 136,

57. In one noteworthy case, victims' relatives broughe suit in August 1978 against General Manuel
Sepulveda, Director of the DINA, allegimg violations of Arcicle 1-41 of the Penal Code of Chile, relacing
to illegal arreses and disappearances. The court declined jurisdiction, noting that the accused was subject
to military law, a decision affirmed by the Court of Appeals of Santiago. In December TUSY, the Sccond
Milicary Tribunal ordered dismissal of the case, pursuant to the Chilean Law. Hermosilla, Case 10.8+3.
Inter-Am C.FLR. 156, § 2-5 (1996)

58. The luck of legitimate connection of laws passed by the Pinochetr government in che lace 19705 to
the popular will Is indicated furcher by the power brokers of the Pinocher regime, namely “capicalises.
technocracs, and . . . che military,” racher than che sovereign will of the people. Drake & Jaksié, supra noce
54 In the legislative process, the milicary tirmly refused to negodare wich the opposition or take 1nto
account popular senciment. (. Atter the 1973 overchrow of the Allende government, “{1Jiberal democ-
racy came to an end.” CUSACK, wrfre note 56, at 79, The only clection held during the late 1970s was the
plebiscite of 1978, in which Pinochet's authority was nominally supported. but even this measure was
“totally controlled by the government.” Drake & Jaksi¢, wpra note 54, ar 5. While Pinochet was not
omnipotent, his power was limited only by che military and the sate 1eselt, inscicucions chae, though
somewhat responsive to societal pressures, did not speak dircctly tor or represenc legitimace popular
auchority. See Arturo Valenzuela, The Melitary in Power: The Consoliddazion of One Mo Rude. i THE STRUG-
GLE FOR DEMOCRACY IN CHILE, swpra note 54, at 21, 22 The lack of legitimacy of the amnesty decree is
evidenced by che state’s "unprecedented degree of autonomy from organized civilian interests and pres-
sures.” e ar 25, The nec resule was char the Pinocher regime was able to implement ies legaslacion “wich
minimal concern for the reaction of atfected groups.”™ . See sl CUSACK, wrfra note S6, ar Y3, 93, In
shore, “avilian policical behavior and parcy policies . were oo ehimimated.” OpPENHEING wpra note S0,
ac 117,

59. While che United States financiatly supported che Pinocher regime tor the firse few vears afrer the
1973 coup and the CIA was active in che region, there is no evident support from che Uniced Swates or
the international commumicy tor the political syscem or the amnesty law i parcicular, CUSACK. srpra
note 36, at 121,

60, Chilean Law, sipia note 7. arc, 1.
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Articles 3 and 4 of the Chilean Law establish a narrow range of exceprtions
to the amnesty. First, Article 3 exempts some common crimes including
robbery, drug trathcking, and arson from the amnesty, and many crimes
against the state such as tax fraud, embezzlement of public securities, and
smuggling.®' The exemprtions here are paradoxical since amnesty is expressly
withheld for crimes against the state, the very crimes that a state likely has
standing to torgive. The only international crimes arguably excluded from
the amnesty are plunder and rape as crime against humanity, delineated in
the Article 3 exemption as “theft” and “rape.” Other serious international
crimes, such as genocide, torture, and crimes against humanity are not in-
cluded in the exemption and thus are subject to the amnesty grant.?

The Chilean Law is noteworthy in that, on its tace, it does not difterenti-
ate between perpetrators acting with state authority and members of the
opposition who committed similar crimes. Rather, it applies equally to “all
persons who ... committed criminal ottences,” both the majority and the
minority.®” One commenrator points out, however, that many government
opponents were unable to benefic from this law as they “had already been
killed, disappeared, or {were} in exile.”®" Moreover, the law was applied by
military tribunals that had jurisdiction over most cases during this period,
and were likely to favor the government, the military, and the police. De-
spite the release of several hundred persons imprisoned without trial after
the law’s entry into torce,” it is tair to say that the Blanket Amnesty appliced
predominantly to government and military torces.®

The scope of the Chilean Law is turther characteristic of Blanket Amnesty
as it does not establish any alternate means of redress for victims. It has no
provisions for an investigatory body to consider the amnestied acts in a non-
criminal context. Nor does it provide a means ot civil redress for victims to
seek pecuniary compensation. either trom the perpetrator or tfrom the state.
Instead, the law fulfils the true etymological root of amnesty, which, like
amnesia, derives tfrom the Greek “amnestia” or torgettulness and oblivion.®”
The goal of a Blanket Amnesty, and that of the Chilean junta, was to forget
the crimes of the past. It was not until President Aylwin came to power in
1990 that a National Commission on Truch and Reconciliation was created
to investigate past abuses.™

More recently, in 1995, Peru tollowed Chile’s example and enacted a
Blanket Aminesty, torgetting past atrocity. In response to escalating attacks

ol Ll oare 3.

2. See id.

G 1

OF. Quinn, wpr note 19, ac 918,

Gy AMERICAS WATCH. spre note -G at 15

66, See ud.

07 Nee Diane Orendicher, Settling Accozines: Uhe Dany o Proseciite Fleinai
o, TOOYALE LT 293702543 no 1 (199l

ON. See Hlay=iR seprs note 13, ur 33,
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by guerrilla groups, such as the Shining Path and the Tupac Amaru Revolu-
tionary Movement, the Peruvian government in early 1983 transferred the
counter-insurgency operations from the police to the military.%? Thereafter,
Amnesty International (AI) and other human rights organizations began to
receive numerous complaints, documenting over 4000 disappearances and
500 extra-judicial executions between 1983 and 1992.79 In order to prevent
prosecution of the perpetrators of these abuses, the Peruvian Congress passed
the first of two amnesty laws (“the First Amnesty Law”), Law No. 26479, on
June 14, 1995.7!

The Peruvian legislation grants wide-ranging immunity. The First Am-
nesty Law, like that of Chile, grants a Blanket Amnesty. It is, however, even
more far reaching than the Chilean Law in that it applies both “to common
or military crimes, whether within the jurisdiction of civil or military
courts.””? All crimes ranging from murder and rape to robbery and fraud are
included. The only limitation on the grant of amnesty is that the crimes
“derived, originated from, or {were} a consequence of the fight against ter-
rorism ... between May 1980" and June 1995.7° As applied, the only
significant restriction on the amnesty is temporal. Article 4 of the First Am-
nesty Law further extended the amnesty retroactively, mandating the “an-
nul{ment} of all police, judicial, and criminal records . . . {and the} release of
those pardoned who are currently under arrest.””

While the scope of crimes covered by the First Amnesty Law is broader
than that covered by its Chilean counterpare, the Peruvian Law is tailored to
benefic only the military regime in power when the amnestied crimes oc-

(Y. Fora brief review of che history of the Shuning Path movement, see Carlos Ivan Degregori, Shiniig
Path and Cormterinsurgency Straregy Since the Avvest of Abtitael Grzidn, m PERU IN CRISIS: DICTATORSHIP
OR DEMOCRACY? 81, 82-84 (Juseph S. Tulchin & Gary Bland eds., 1999) [hereinafrer Peru snv Crisis).

TO.CAMNESTY  INTERNATIONAL, PERU: AMNESTY  Laws CONSOLIDATE IMPUNITY FOR Huaax
RiGHTS VIoLatioxs (1996) [hereinafter AMNESTY Laws CONSOLIDATE Inpuntryl, hopd/wwwaweb.
amnestvorg (visiced Feb. 230 2001); aee wlsn Degregor, suprr note 69, at 92 (contending that, from 1988
unail 1991, Peru had the world's highest race of disappearances).

71, First Amnesty Law of June 14, 1993, No. 26479 (1999) (Peru) Theceinateer Firse Amnesty Law],
traonsdeted i AMNESTY Laws CONSOLIDATE INPUNITY, /pies note 70,

72, First Amnesty Law reads in pertinent part:
Article 1. Grant a general amnesty to the Mihtary, Police or Civihan personnel ... | who tace a

tormal complaing, nvestigation, criminal charge, wial. or conviction tor common or military
crimes, whether under the jurisdiccon of che civil or milicry coures, in relation to all evenes derived
or oniginated from. or a conscquence of, the fighe against terrorism. and which may have been com-
mitced ercher individually or by cwo or more persons beoween May 1980 and che date on which this
law is promul gaced

Article 5. The Milicary, Police or Civilian personnel who face a formal complaine, investigation, ju-
dicial process or convicuon for the crimes ol Tlegal Orug Trathicking, of Terrorism and of Treason
as regulaced by Law N723,6590 15 excluded from che provisions in chus faw,
Arucle 6. The events or crimes covered by the amnesey law, all rulings in favor of defincively clos-
g ajudical process. and acquiteals, are not subject to investigation, mnquiry or summary proceed-
mngs: all judicial cases. whether ongomg or exceuted. remaimng defimtively closed.
I ares. 1.5,
A LLoarn L.
T Loart ok
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curred. The First Amnesty Law is specifically tormulated to exempr mem-
bers of the resistance from the amnesty, granting immunity only to “the
Military, Police, or Civilian personnel.”” As such, the amnesty applies only
to members of the government (and their subordinates) who enacted it. By
tailoring the amnesty only to benefit the government, the First Amnesty
Law neither meets the test of coherence nor respects the people as the source
of governmental authority.

The political circumstances under which the law was passed further sug-
gest the legislation’s lack of domestic legitimacy. In the years preceding the
enactment of the amnesty laws, President Fujimori severely curtailed Peru’s
democratic political insticutions.” The “reforms” of Fujimori's self-coup
significantly undermined the government’s capability to enact democrati-
cally legitimate laws, as congressional representation was decreased”™ and the
judicial system emaciated.”™ Moreover, evidence suggests that the Peruvian
congress often, and particularly in the case of the amnesty law, failed to con-
sider or debate the legislation, but rather “rubber stampfed] legislation ini-
tiated by the executive.”™ The military was also able to wield extensive
influence on the policies of the Fujimori government.®’

750 0 are 1.

76. For example, on Apnil 5, 1992, the President “suspended the constitution. dissolved the Congress
and the judiciary, placed several congressional leaders under house arrest, and mmposed temporary bue
harsh censorship ot the press.” Carol Graham, Tntrod uction: Dewocracy in Crisis and the Internatinad Response,
m Prru N Crisis, suprec note 69, ac 1, 5. While some of the president’s actions boosted his populariey,
creating a kind of Fujyimori personality cule, they did so vutside institutions of democratic legitimacy, see
. at 6, and largely wich the support of che milicary. See Fernando Rospigliosy, Devmeracy’s Bleak Prospec s,
mr PERU I Crasts, supra note 69, at 40, 4213, Miltary support, however, was “coupled with a consider-
able degree of questioning of cthe legicimacy of democracy by the milicary, fmaking} a democratic regrme
unsustainable.” I ac -15. Fujimori proceeded to draft a new constitution, which was ratified in a national
referendum in October 1993 See CoriTra A YOUNGERS, DECONSTRUCTING DEMOCRACY: PERU UN-
DER PRESIDENT ALBERTO Fujisor: 9 (2000)

77. Electoral changes led to “significantdy less of che Peruvian population enjoving representation in
Congress, and hence reducfed} even furcher the sense of accouncability to the electorate.” YOUNGERS,
supr note 76, at 210 For example. in 1990, the Congress had 2-10 members, one tor cach 26,965 voters.
However, at the tme the Firse Amnesty Law was passed in 19935, Congress was comprised of onlv 120
members, with one representative for each 102,537 voters. [ The net resule was “a furcher “divide be-
tween most Peruvians and the policical process, and strengehfened} atditudes amongst the populacion ac-
large chat government does not take its ineerests into account.”” /i,

7S From April 1992 to June 1996, Peru lacked a high court. The Conscicutional Tribunal reselt was
abolished by the selt-coup and not reinscated until 1996, [/ at 29 Even thercatter the Tribunal's eftec-
tiveness was limired. Anv petitions for review of legislanion had o be presented wichin six months. The
resule was etfectively to prohibic meamngful judicial review, 1/ The Tribunal also faced considerable
pressure. chreats, and indmidation, turcher restricting aes freedom. L at 300 A number of lower-court
judges were invesugated or dismissed after ruling againse the governmenc. [/ ac 30 see wlin Fruncisco
Sagastl & Max Hernandez, The Criiic of Goreviziee, 0 Prrt 1N CRISES, s note 69, ac 22, 27

79, YOUNGERS, s note “60ar 20 wee Sagrast & Maxe e note T80 ar 22-23 (argwing that "Con-
zress has tended o quickly approve Laws puc torward by che execunve branch, someumes with Liede
debiate und bypassing normal procedures™.

SO, Ne Envique Obando. The Power nf Peri's Avieed Forees. fn Prire N CRISIS, srpia note 60Y, at 101,

1153=18 tnotmg thar Fujimarr's rehance on che mihooy co implement his policies), 105 hg.S.1
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Freedom House, in its 1994-95 and 1995-96 studies, rated Fujimori’s
Perua 5, 4 (partially free).! Though slightly better than Chile’s 7, 5 rating
(not free), Peru’s scores are still far from the 2% benchmark of freedom.
Taken collectively, Fujimori’s cult of personal power and his destruction of
democratic institutions have been characterized as “a dismantling of the ba-
sic institutional structures of democratic governance,”®? which, therefore,
deny the amnesty law domestic legitimacy.

Like its Chilean counterpart, the First Amnesty Law provides no alternate
means of recourse or investigation. In fact, Article 6 of the First Amnesty
Law guarantees absolute immunity by ensuring that acts covered by the law
are “not subject to investigation [or} inquiry.”® All liability, boch civil and
criminal, 1s thereby extinguished. Individuals, victims, and society at large
were denied any means of seeking truch, reparations, and collective healing
of national wounds.?

The application of amnesty in Peru demonstrates that even an emaciated
judiciary has found the law troubling. Immediacely atter the First Amnesty
Law came into force, Judge Antonia Saquiciray, investigating the 1991 Bar-
rios Altos massacre, ruled the First Amnesty Law inapplicable to that case.
While the case made its way through the judicial system, the Peruvian Con-
gress passed the Second Amnesty Law, extending che scope of immunity and
ensuring the enforcement of the original order.® The Second Amnesty Law
removed the First Amnesty Law from the realm of judicial review.*® \Whether

ST FrREEDONM HOUSE. wpia note 26.

820 YOUNGERS, sufpra note 76, at 11 aee afso Sagasti & Hernandez, supra note 78, at 27 (arguing that
the “checks and balances char are essential to a viable and working democracy are not in place in Peru,
and che prospects for improving democratic governance n Peru appear uncertain and problematic™); see
also Rosprghiost, supra note 76, ac 42 (noting Fujimori was “willing to govern without the "burdensome
details” of the parliament and che judiciary™.

83. First Amnesty Law, swwrpra note 71, arc. 6.

St Martha Minow describes the importance of chese alcernative means of recourse, noting that “the
process of seeking reparacion, and of building communicies of support while spreading knowledge of the
violutions and therr meanings in people’s lives may be more valuable, uloimacely, than any specific victory
or ofter of remedy.” MINOW wuprer note 34, at 93

S5, See AMNESTY Laws CONSOLIDATE IMPUNTTY, suprv note 70, at 2.

S0, Second Amnesey Law of June 28, 1995, N7, 26,492 (1993) (Peru) (on file wich Harvard Incerna-
tional Law Journal) {hereinafeer Second Amnescy Law]. The Second Amnesey Law reads in part

Arcicle 1. . the amnesty granted by Law N 26479 does not consdrure an interference 1a the
funcaoning of che judiciary, nor does 1c undermine che duny of che State to respect and guarancee
the tull enforcement of chose human rights as recognized by article -1 of che Consaitution and by,
among other human rights Treaties. Article 1, Section 1, of the American Convention on Human

rights.

Article 3. Article T oi Law N7 264079 s to be interpreted in the sense thac all Judicial Bodies are
under the obliganion to apply che general amnesty to all evenes derived o origimaced from. or a con-
sequence of. che fight againse teerorism, wheeher commiteed individually or by two or more persons
berween Mav 1980 and June 14, 1995, and whether or noc the milicary, police or civilan personnel
implicated, fuce a tormal complaing, imvestigation, s subject o criminul proceedings, or has been
convicred: all judicial cases, whether ongoing or executed, remain dennitvely closed in accordance
with article 6 of the above mentioned Law
I arts. 1.3
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such a non-reviewable law was permissible under the Peruvian Constitution
was questionable,’” but the Peruvian Congress sought to imbue the Second
Amnesty Law with constitutional legitimacy by invoking Article 102, Sec-

tion G of the Constitution, according to which “amnesty . .. is a right of
grace ... which can only be granted exclusively by Congress.”™* Given the

lack of a constitutional tribunal to review the law, however, 1ts constitution-
ality was largely academic. The Second Amnesty Law effectively overturned
Judge Saquiciray’s ruling and extended amnesty to that case. In addition,
the Second Amnesty Law expanded the temporal scope of the amnesty to
cover crimes committed between May 1980 and June 15, 1995, but not
reported until after June 15, 1995.%

The Peruvian Congress seems to have been aware of the problems with
the scope and legitimacy of the First Amnesty Law. While expanding che
scope of the first law, the second decree seeks to legitimize the First Am-
nesty Law and bring it into contormity with Peru’s international obliga-
tions. The Second Amnesty Law declares that the First Amnesty Law “does
not undermine the duty of the state to respect and guarantee those human
rights as recognized by ... the Constitution ... and human rights trea-
ties.”?? While the net result of the Second Amnesty Law is still to expand
the applicability of the previous decree, a strictly textual reading of the law
suggests that the first law should be interpreted narrowly as to comply with
international human rights obligations. The contradictions between the
clear intent of the Second Amnesty Law and its strict textual interpretation
highlight the tensions in the Peruvian executive-judicial equipoise and cast
doubts upon the legitimacy of the legislation. Since there have been no
meaningful opportunities to challenge the Peruvian amnesty laws, however,
the interpretation of the two laws as applied appears broad. They grant a
wide-ranging amnesty, are exempt from judicial review, and lack meaningful
indicators of domestic legitimacy.

Many other states in Latin America and elsewhcre have tollowed rhe
model of Blanket Amnesty established by Chile and urilized by Peru. Ar-

87, See AMNESTY Laws CONSOLIDATE IMPUNTTY, s note 70, at 2.

S8 Scecond Amnesoy Law, saprnd note 86, are 2.
sS4 L are S,

a0, L are |
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gentina,?' El Salvador,”? Nicaragua,” Sri Lanka,” and Uruguay?’ have all
passed or enacted Blanket Amnesty immunizing political, military, and po-
lice ofhcials for all significant crimes committed during a set period. While
these laws diftered slightly, they have all had litcle, if any, domestic legiti-

91. Full Stop Law, No. 23.492 (1986) (Arg.) (on file wich Harvard [ncernational Law Journal); Due
Obedience Law, No. 23.521 (1987) (Arg.) (on file with Harvard Incernational Law Journal).
92. Law of General Amnesty tor the Consolidation of Peace, Decree No. 436 (1993) (EL Sal.) (on file
with Harvard International Law Journal). In pertinent pare the law reads:
Article 10 A broad, absolute and uncondicional amnesty s granted in favor of all those who in one
way or another participated n policical crimes, crimes with policical ramifications, or crimes com-
micced by no less than twenty people, before January 1, 1992, regardless of whether proceedings
against them for the perpetration of these crimes have commenced or not, or whether they have re-
cerved a sentence as a consequence . . . .

Article 3: Those who will not be favored by the amnesty are:
(a) Those who individually or’ collectively participated 1 the crimes tvpihed in the second item of
Article 400 of the penal code and carried out chose crimes wich a view to profit, whether or not the
PErsoOn Is serving time in prison as a consequence: and
(b) Those who dividually or collectively parcicipaced in che crimes typified in Articles 220 and
257 of the penal code and chose included in che law regulating drug related accivicies . . . .
Id arts. 1, 3.
93, Law of General Amnesty and Nacional Reconciliacion, No. 81 (1990) (Nicar) (on file wich
Harvard Incernational Law Journal). The relevent passages read
Article 11 A general and unconditional amnesty is hereby granted to:
. All Nicaraguans . .., who commicted crimes against the public order and che incernal and ex-
ternal security of the stace and other relaced aces.
20 All avibian and milicary Nicaraguans who may have committed infractions in carrying out or
investigating criminal aces described in the proceeding paragraph.

Artcle 2. The amnesty referred to i the preceding paragraph includes the period from June 19,
1979 up to the date on which che current Law goes mnco eftect.

Ll ares. 1-2.

91, Indemnity Law for Sccurity Force Personnel, No. 20 (1932) (S Lanka) (on file with Harvard

Incernational Liny Journal). The law reads in parc
2. No acton or other legal proceeding whatsoever, whether civil or criminal. shall be instiwted m
any court of law for or on account of or in respect of any act, maceer or thing. whether legal or och-
crwise, done or purported to be done wich a view to restoring law and order during che period
August 1, 1977 o [20 May 19821, 1f done in good faich, by a Minister. Depury Miniscer ar person
holding office under or emploved in any capacity whether naval, milicary, air force. police or civil, or
by any person acting 1n good taich under the auchoricy ot a direction of a Minister, Depury Miniscer
or person holding office or so emploved and done or purported to be done 1in che exceution of his
duty or for che enforcement of law and order or tor che public safety or ocherwise 1in che public in-
TCTCST . .

ld. are. 2.

95, Law Nullitying che Stace’s Claim to Punish Cerrain Crimes, N 13,888 (1986) (Uru) (on file

with Harvard International Law Journal). The relevant portion reads:
Arcicle 10 o s recognized that as a consequence of che logic of che evenes stemming from the
agreement beoween che policical parties and the Armed Forces in August 198§ and 1 order to com-
plete the transition o full constitutional order. the State relingquishes the exeraise of penal actions
with respect to crimes commutted unal March 1. 1985, by milicary and police officials either tor
policcal reasons or i fultillmenc of cherr tunctions and 10 obeving orders from superiors during the
de faeto pertod.
Arncle 20 The ubove Aracle does not cover:
by crimes chac mav have been commiteed tor personal cconomic gamn or to beneiic a chird parey

L7
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macy, no international legitimacy, and a broad scope, eftectively barring the
prosecution of government authorities for most serious crimes.
r Ine am repr a transition from Blanke
The Argentine amnesty represents a t tion f Blanket Amnesty to
Locally Legitimized, Partial Immunicy. Its scope is still broad, but it has
significantly greater domestic legitimacy. The Argentine amnesty legislation
was passed in the wake of a period of trials of the former military juntas ini-
tiated at the outset of the Alfonsin regime,”® which ultimacely led to the
conviction of five of the former junta members.””
The Argentine amnesty consists of two separate laws: the Full Stop Law of
December 24, 19867% and the Due Obedience Law of June 4, 1987.7 The

96. Immediately after coming te power in 1983, che Alfonsin government revoked che military
junca’s self-amnesty laws and allowed trials againsc che leaders of the Process of National Reorganization
to commence. See David Pion-Berlin & Ernesto Lopez, A Homse Divided: Crisis. Cleavage. and Conflict in the
Argentine Armey, on THE NEW ARGENTINE DEMOCRACY: THIE SEARCH FOR A SUCCESSFUL FORMULA 63,
70 (Edward Epstein ed., 1992) [hereinatter THE NEW ARGENTINE DEMOCRACY] (noting that the
“democratic governmene took the offensive by annulling the military’s self-amnesty”). Both Argencine
amnesty laws were passed in response to che February 14, 1984, Law N7, 23.049 that allowed che Su-
preme Council of the Armed Forces to hear cases of certain crimes committed by the milicary. See ROGER
GRaVIL, WRESTLING WITH THE Past: HUMAN RIGHTS AND STABILITY IN ALFONSIN'S ARGENTINA |
(19935) Under chis carlier law, a number of cases were brought in both civilian and military courts, 1n-
cluding significant ones broughe by Federal Prosecutor Julio C. Strassera agaunst members of che first
junta of 1976, See id. at 155 see also Gary W, WYNIA, ARGENTINAT [LLUSIONS AND REALITIES 184-85
(1986). In order to placate the military, che Alfonsin Governmenc issued a serics of instcuccions, fnitruc-
cimmes al Eiscal General del Consepo Suprennn de las Fnerzay Armadas, which limited the habilicy of subordi-
nates. See LAURA TEDESCO, DEMOCRACY IN ARGENTINA 122=23 (1999). Thercafter, some members of
the Argenune judiciary chreatened to resign, claiming the inscructions “constituted a hidden amnesoy.”
I ar 1250 Altonsin then codified chac amnesty chrough the Full Stop Law. See 7ol ac 122-2:4,

97. See Prion-Berlin & Lapez, supra note 96, ac 70. Though the judiciary worked overtime against the
execunve’s and the milicary’s implicic inscructions to clear back cases betore che Full Scop Law came into
elfect, many cases were not brought or resolved in cime. See TEDESCO, wwpra note Y6, ac 123-244,

V8. Full Stop Law wpra note 91, In perunenc pare che law reads:

Article 1: Criminal prosecutions againsc any person. based on his alleged participacion, of any na-
ture, n che crimes referred toin Article 10 of 23.0-19 are extinguished by operacion of law, unless
such person ... is indicced by a court of competenc jurisdhction wichin sixty calendar days of che
dace of promulgadion of chis law.

Under the same conditions shall be exunguished all crimimal prosecutions against any person who
has participated up to or betore December 10L 1983 1n the commussion ol coimes related to the use

I
of violent means ot political action,

Arcicle 30 The law does not apply to crimial prosecucions tor cthe crimes of change of civil stacus
and kidnappmg and hiding of minors.

Arncle 6 The exception established in Article 1 does not prevent che filing ot a civil ¢laim.

I/ ares. 1.5,
99, Due Gbedience Law, swrprs note 91 m percinent part reads:

Article 1 Tois presumed. without proot to the contrary being admiceed, char those who ac che time
ot che perpetranion of the aces had che rank of chief officers, subordinace officers. othicials, and sol-
diers of the armed forces, police, and prison torces, are exempt from pumshment tor che crimes re-
terred to i Arcicle 10, first paragraph of Law Noo 23,049 by vircue of having followed orders. In
those cases e shall be deemed by operacion of Tow that these persons acted under duress. in subordi-
nation to o superior authority and following orders. withour having che possibilicy of resisting or

refusing to tollow those orders and of examining cheir Tawfulness.
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former sets a sixty-day statute of limitations for the prosecution of any
crimes committed as part of the “dirty war,” effectively preventing prosecu-
tions after that period. When this proved insufhcient in fully immunizing
the past regime, a second law was adopted, establishing an irrefutable pre-
sumption that any member of the state services, with the exception of the
highest-level commanders, acts in furctherance of command-orders and is not
independently liable.!%

The scope of the Argentine laws, while still sutficiently broad to meet the
overall criteria of the category of Blanket Amnesty, difters from the Peruvian
and Chilean legislation. Article 5 of the Full Stop Law specifically excludes
kidnapping and disappearance of minors from the amnesty.'"! This is a
significant exception given the number of disappearances which occurred.'®?
Furthermore, Article 6 of the Full Stop Law clearly indicates that the am-
nesty does not preclude civil means of redress.'"’ Yert, the laws still provide
sweeping immunity for many serious crimes, including murder, torture, and
some cases of disappearances. Moreover, the irrefutable presumption in the
Due Obedience Law makes many prosecutions impossible and, as a result,
widens the effective scope of the amnesty.

The legitimacy of the Argentine amnesty laws represents a transition
from Blanket Amnesty to Locally Legitimized, Parcial Immunity. Unlike the
grants of amnesty in Chile and Peru, the Alfonsin government had a demo-
cratic political mandate.!"t The reach and power of democratic voices during
Alfonsin’s tenure, however, were questionable.'” Freedom House rated Ar-
gentina a 2, | 1n its 198687 study, just barely classifying it as free.'"® In
relation to the passage of the amnesty legislation, this score seems to be too

Article 20 The presumpdon cstablished in the previous ardcle shall not apply to crimes of rape,
Kidnapping, and hiding of munors, change in civil status, and appropriation of immovables chrough
exroroon.

I ares. 1-2.

100 fd. arc. 1.

101 Full Stop Law, sapra note 91, arc. 3.

102, Estimates of che total numbers ot abducted or missing persons vary from 8960 to more than
30,000, See GRAVIL, supra note 96, at 13, For a useful study of Argentine literacure “narrating [che} hell”
of the "[plrocess of [nJational {rleorganization.” see Likia EVANGELISTA, VOICES OF THE SURVIVORS:
TESTIMONY, MOURNING, AND MEMORY (N POST-DICTATORSHIP ARGENTINA 1983-1995, 110 (Renzo
Llorente trans.. 1998).

LO3. Full Scop Law, wpra note 91 art. 6; see olin Hay e, v note 430 at 33-34 (discussing che Ar-
vencine Truch Commussion).

10-5 See Gravic, sxpra note 96, ac 5, 21 tndicating that the October 30, 1983 clections gave a rte-
sounding mandate to Raul Altonsin with S1.7% of the vote tor his Radical Parev): swe wfio Edward Ep-
seemn. Deiicracy in Nrgentinag. i Tris NEW ARGENTINE DEMOCRACY, wipia note 96, ac 1, 6 cbl1.2. The
Alfonsin government was, after all, @ welcome change from the three milicary juns chae ruled from
March 1976 unul July 1982, See GRAVHL, s pro note D6, ar 2.

105 One scholar of the Argentine policical process pomnes to "the weakness of the major political par-
aes and che refanve strengeh ol meetese groups. Tnstead of aggrecacing (and moderating) conthering
mcerest group claims, parties serve largely as elecroral vehicles tor che scrong personalicies who dominace
them and the policical system as a whole.” Epstemn. wrpiz noce 104 at 15 The “resulung democracy {in
Argencina} appears both poorly inscicutionalized and inherencdy unscuble ™ L a 3.

FOO - Freebost House, wpiv nore 26
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generous. After 1985, the Argentine democracy began to unravel. The Al-
fonsin government declared a “war economy” and launched the Austral Plan,
which made the president the “central dominant focus of the political sys-
tem.” 197 In this context, the passage of the Due Obedience Law is the mo-
ment when “President Alfonsin lost his declared position as guarantor of the
break with the past by reneging on his publicly given word not to yield to
military pressure.”'" The significant defeat of the Alfonsin regime in the
elections of September 6, 1987, soon after the laws passed, creates more
doubt about the legitimacy of the amnesty legislation.!”? Moreover, the
sweeping presumption of the Due Obedience Law was more a response to
threats by the military authorities, angered by previous convictions, than a
reflection of the authority of the people’s will.110

B. Locally Legitimized. Partial Linmunity

Locally Legitimized, Partial Immunity is characterized by a significant in-
crease in legitimacy and a marked reduction in scope. In terms of scope, this
category of amnesty excludes from the grant of immunity both common
crimes and crimes committed for personal motives. The Argentine amnesty,
discussed above. does not, therefore, quality. Locally Legitimized, Partial
Immunity must also allow for some meaningtul adjudication of the am-
nesty's scope.''' The existence of an alternate means of redress for victims,

107, Marcelo Cavarozzi o Naria Grossy, Areewcine Partics unde Afunsn Froie Denwcraric Reinteition i
Poditwcal Decline cond Hyperinflarime, 70 Th: NEW ARGENTINE DEMOCRACY, yupra note 96, at 173, 180,

108, Marccelo Cavarozzi & Oscar Landi, Political Peurties nnder Al foniin cid NMeen: The Efjects of State
Shrinking and the Devalmativi of Denmeratic Politics, in THE NEW ARGENTINEG DENMOCRACY, supra note Y0,
at 203, 212, In so doing. Alfonsin broke che implied pact with che Argenune citizenry upon which his
legitimacy depended. "This pact was defined, tor the mose pare, by che desire chat the traumacic past of
crisis and political violence not reoccur, as well as by che revaluing of individual righes and liberties.” /.
ar 208. This period also marked a steady decline in che public eredibilicy of politicians in Argentina from
514 credibility rating before che passage of che amnesty laws to a mere 3097 credibilicy rating in April
1988 atter che two laws had been passed and the cie pace broken. See Edward C. Epstein, Concl inson—
The New Argentine Denocracy: The Scarch for a Successforl Forpda, o0 Tre NEW ARGENTINE DEMOCRACY,
s note 96, at 244, 251l 10.2.

109 See GRAVIL, sepree note 96, ar 21 (noting che Peronises” success in these elections).

110, This coercive pressure, mainly from che mihitary, 1s evidenced by a series of open rebellions, in-
cluding "Operation Digniey,” o protest, intor alia, che trials chen taking place betore che enacement of
the Due Obedience Law. One commentator describes “the campaign against che law™ as “wild, borh at
home and abroad, resulting in enormous political coses for che Alfonsin's government.” Carlos 8. Nino,
The Duty to Pounish Pavt Abuses of Huizain Rights Put Tinte Context: The Case of Arenting, 100 Yart: LJ.
2619, 2628-30 (1991): wee wilsn GRAVIL, wipra note 90, ac 171 Epstein. supra note 10+, ac 3 (referring to
the May 1989 rioes); Pion-Berlin & Lopez, s note 96, ar 64; Tepisco, wpra note 96, at 127 For a
discussion of the connection among che Full Scop Law, the military revoles, and the Due Obedience Law,
see dd,ac 123226,

111 Contrast, tor example. the Souch African Truch and Reconciliation Commussion’s extensive staru-
tory auchority and investganve powers, see Zifr text accompanying notes 120-1250 with the Argenone
Due Obedience Law, which ser an irrefutable presumprion chac crimes were policical and carried out
pursuant to milicary orders. See wipra cext accompanving notes O8—102
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through civil cases or other forms of reparations further demonstrates the
more limited scope of amnesties in this category.''?

On the axis of legitimacy, Locally Legitimized, Partial Immunity carries
support from a more significant domestic constitcuency than does Blanket
Amnesty. For an amnesty to fit in this category, the government must, at
least in part, respect the authority of the will of the people, often through
cither a popularly elected government or a national referendum.

The most prominent example of a Locally Legitimized, Partial Immunity
i1s South Africa. South Africa’s Truth and Reconciliation Act {hereinafter
Reconciliation Act] established an independent quasi-judicial body with the
power to grant amnesty for political crimes.'"* The amnesty granted by the
Truth and Reconciliation Commission is grounded in strong domestic legal
authority, and the Commission itself was authorized by a popularly elected
democratic government. The South African Interim Constitution of 1993
requires that “amnesty shall be granted in respect of acts, omissions and of-
fences associated with political objectives and committed in the course of
the conflicts of the past.”!* It specifically summons the legislature to pass a
law that provides for such an amnesty and creates a tribunal for adjudica-
tion. This mandate was fulfilled in July 26, 1995, when the Parliament
passed the “Promotion of National Unity and Reconciliation Act”!'> as part
of the Interim Constitution. The amnesty provision in the Interim Constitu-
tion was eventually transtormed into the Prometion of National Unity and
Reconciliation Act, which was passed by a democratically elected parlia-
ment!'© and signed by President Nelson Mandela, whose personal history as
a victim of the apartheid regime gave him unique credibility to institute an
amnesty. The process of developing the Truth and Reconciliation Commis-
sion involved extensive consultation with individuals, community groups,
and political parties, culminating in forty-seven hearings across South Africa
in 1996.'"" This combination of strong grassroots involvement and support

112, Many states chac enacted Blanker Amnesties also creaced cruch commussions. These commissions,
however, although successtul ac documenting some abuses sutfered, did not provide meaningtul redress
and reparavions for vicdims, See goreradlly HAYNER, wpra note -3, at 10769,

115, As numerous auchors have considered che South African Truch and Reconciliacion Commission
[hereinalter the Commussion] i extensive detail, chis Acvacle will noc provide @ comprehensive creac-
mene. Racher ic looks at how the Commission fics mro this Arocle’s framework. For detailed analysis of
the historical background and work of the Commussion. see generally 5. AR TRUTH AND RECONCILIA-
TioN Coaatx, TRUTH axD RiEcoNararion CoMMN OF SOUTH AFRICA REPORT (1999) S, Ark.
TRUTH AND REcoxnaination COMMN, SOUTH AFRICA'S HUMAN SPIRIT AN OrAL MEMOIR OF THE
TrRUTH AND RECoONCLATION CoaasstoN (20000 ALex Borarst, A CouNTRY UNMASKED: SOUTH
ArrICA'S TRUTH AND RECONCILIATION COMAISSION (2001 KexxeTH CHRISTIE. THE SOUTH AFRL-
can Trura Codamssion (200000 ALLy RusstiL, THE TrRUTH AND RECONCILIATION  COMMISSION,
LEGISLATION, PrOCESS, AND Evarcarron or Inpact (19990 Dearisa wWerth e Past: TrRUTi anD
RECONCILIATION IN SOUTH AFRICA (Alex Bormne coal. eds.. 1997

P S ARR INTER CoNsT. (Ace 200, 1993, Nattonad Uniev and Reconciliation Provision.

115 Promotion of iNational Unity and Reconciliacion Acee Noo 34 (1999 5. Atro Thercmarter Trudh
and Reconciliation Aceh, huepy/wwaerachoorgza (visiced Ape 21, 20010,

FTG See MINOW, s note 54, at 357 HAYNER, 0 note 13 ac 4]

1170 S Peter A Schev e al o Nebdreasing Mooy Rivhts Naes: Tratls Coniviigesiiozn ond ol Nidine of N
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from legitimate domestic authorities suggests a greater degree of local le-
gitimacy than that found in Blanket Amnesty. The Freedom House scores
support this assessment, giving South Africa a 1, 2 (free) in its 1996-97
study."'® The South African amnesty is also noteworthy for its coherence.
The amnesty applies equally to crimes of apartheid and anti-apartheid,
crimes by the government, and crimes by ordinary citizens.'"”

Analyzing the Truth and Reconciliation Commission and its underlying
legislative framework, which sets forth the Commission’s duties and obliga-
tions, reveals the more limited scope of the immunity. The Reconciliation
Act created the Commission, the functions of which include facilitating in-
quiry into “gross violations of human rights,” “the identity of ... persons

involved in such violations,” and the “accountability . .. for any such
violation.”'*" The Reconciliation Act created a Committee on Human Rights
Violations, to which it granted a clear investigative mandate.'*! Likewise, a
Committee on Amnesty with boch investigative and adjudicative powers
was created.'””

The Reconciliation Act provides functional guidelines for the Committee
on Amnesty, ensuring strict substantive and temporal limits on the scope of
amnesty. Crimes must be “associated with a political objective™ and commit-
ted between March 1960 and December 1993, Individuals seeking amnesty
must apply to the Committee on Amnesty, which, in turn, decides based on
a case-by-case inquiry whether the crime was commirtted in turtherance ot a
political objective.'?? The Committee on Amnesty must exclude any acts
committed for personal gain or out of personal malice.!*" ¥ hile chis limita-
tion may exclude common crimes or personal crimes, it does allow the
Committee on Amnesty to grant amnesty, even for gross violations of human
rights and of international humanitarian law linked to political objectives.'*

neity, 19 WHITTIER Lo REve 325, 329 01997): HavNER. soprr note 43, ac <110 MINOW, wpre note 3-8, ac 55
{notnyg “the value of the process of public deliberation in creating legicimaey tor che undercaking™).

P18, See Fruepost Hovse, swpra note 260 After che transition of power to the African Navonal Con-
aress (ANC) government, South Africa’s Freedom House score improved from a 3.4 toa 1.2 See 4.

1190 Se eg, Trath and Reconailiation Ace, e note 113 NINOW, arpra note 34

120, Truch and Reconalinion Act, swpra note 115, ac ch. 2, art. -

120 {doarch. Soarc 12,

122, The Commission consisted of sixceen members, most of whom are “relacieely imparcial igures”
from academia and the human righes communicy, among other arcas. See Schev eo allsepra note 117 ac
RRICH

125, In makang chis derermimanion, the Commiceee on Amnesty should leok to the modive. contexe,
fuccual nature, objective and command wuthoriey of the ace. See Trudh and Reconcilianion Ace, v note
115, ac ch. -, arc. 20,

P20 Seedeloacche i are 2003000,

125 To date more than 15060 applicavons for amaesty have been filed and numcrous amnesries
granted. many n relarion to serious and svsrematie crimes against human bifes In one recent aase, for
example. Fugene De Kock was graneed amanesty for counes ol assaule, abducuon, and murder Se e Kocé
Gronried Appecy TR AN D RECONCIIATION Coaney Priss Repeases june 20 20000 horpiwww,

truthoorg.za media prindeschoml Gvisiced Mare YO0 2001
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Significant to the South African example is the mandatory confession re-
quirement.'?¢ Applicants must make “full disclosure of all relevant facts” to
the Committee on Amnesty before it begins to consider amnesty.'?” This
mandatory confession process ensures that, at a minimum, a record of past
atrocities is kept.'?® Significantly, disclosure requirements may provide a
built-in structural limit on the amnesty’s scope, since only crimes
specihically confessed are included. The potential humiliation from public
admissions of personal culpability may discourage individuals from seeking
amnesty for some heinous crimes not directly related to political crimes.

The Reconciliation Act does not torally bar victims from redress. In cases
where amnesty is denied, standard criminal or civil cases may ensue.!?? If
amnesty is granted, both criminal and civil liability of the perpetrator and
the state are extinguished.'?® Victims may scill apply, however, to the Com-
mittee on Reparation and Rehabilitation for relief. The goal of such relief is
neither to impose criminal sanctions on the persecutors nor to provide eco-
nomic compensation to the victim, but rather to “restore the human and
civil dignity of {the} victim.”"3! Such reliet may come in a variety of forms,
including non-pecuniary alternatives to reparations, but has rarely been
available in any form.'??

A second example of Locally Legitimized, Parctial Immunity is the am-
nesty enacted in Fiji during the summer of 2000. After gaining independ-
ence in 1987, a government dominated by Fijians of Indian descent assumed
power. The new government was toppled two weeks later by the ethnic-
Fijian army. Enactment of a new constitution in 1997, which “granted equal
rights to the large minority of Fijian citizens who are of ethnic Indian de-
scent,”'** increased ethnic tensions.'™ Elections in 1999 brought to power a
multi-racial government under Mahendra Chaudhry,'® but tensions be-
tween Indo-Fijians and ethnic Fijians increased. George Speight, a “failed”
businessman, became well known for protests in favor of an ethnic-Fijian
dominated government.'3®

126. Truth and Reconciliation Act, wpra note 115, ar ch. §, are. 20(0).

127, 1. ac ch. 4, arc. 2001)(0).

128, See TRUTH AND RECONCILIATION COMNM'N OF SOUTH AFRICA REPORT, supra note 113 (provid-
ing a comprehensive report of che work of the Commussion). See MiNow, suzpre note 340 at 60 (arguing
that one of the goals of cruch commissions is co “write the history of what happened ™ and to escablish un
authoricanive account of che events). C/. HAYNER, supia note 43, at 67 (noting chat chere may be no
definitive truch).

129, Truch and Reconciliation Ace, wipra note 115, ac ch. 4L are. 212)().

130, o ae ch. 4, arc. 2007).

131 Jdar che -darc 2603). For a discussion of restorative justice, see Kiss, wrpr note 35, at 79.

132, See HAYNER, virpra note 13, ac-i5, 171
135, Gwynne Dyer, Sperght in foul. Bt Hev Ldeas Siifl Figure i Post-Cop Fiji, SOUTHLAND TinEs
(N.Z). Aug 17,2000, ac 6.

L34 See Amv L Chuas The Paradox of Free Moasker Deicracy: Rechinking Deceloppient Policy, 0 Harv.
N1 L) 2870369 (2000)

135 Dver. wpra note 1353,

3

1300 See Elizabech Feizkhah, 8777 Takes o Shot ar Pusce, Tiari (Souch Pacific), Aug. 7. 2000, at 39,



2001 /| Refranming Impunity 497

On May 19, 2000, Speight and members of his Counter-Revolutionary
Warfare Movement stormed the parliament in Suva, taking Prime Minister
Chaudhry and his cabinet hostage and abrogating the Fijian Constitution.!?’
Demanding that “a new government be installed in which all powers are
reserved for ethnic Fijian[s],” Speight held twenty-seven members of the
government hostage in the parliament for fifty-six days,'?® in violation of the
International Convention Against the Taking of Hostages.!”” While Speight’s
acts differed from those of the South African apartheid regime or the terror
in Pinochet’s Chile, his detention of government personnel was, nonetheless,
an international crime. After nearly two months of negotiations, during
which the Chaudhry government was dismissed, Speight released his hos-
tages on July 13, 2000 as part of an overall political settlement.'® The cor-
responding settlement agreement calls for the release of hostages,'! the “res-
toration of law and order,”""? and a return of arms to the military, in ex-
change for an amnesty to Speight and his accomplices.'#?

Specifically, the Speight amnesty “grant{ed} immunity to all persons who
allegedly commitfted] the offence of treason in connection with the actions
of the GSG {George Speight Groupl.”'* The Muanikau Accord called upon
the government to extend immunity to “other persons who allegedly com-
mitted offences covered by the meaning of ‘political offences.””'*> The actual
amnesty decree, which came after the release of the hostages on July 13,
2000, granted broad civil and criminal immunity to Speight and his tollow-
ers for a wide range of political and common crimes connected with “the

unlawful seizure of government powers.” !

137, See Fiji Consticution Revocation Decree 2000, Interim Milicary Government Decree No. |
2000y (Fiji), reprinted, in F11t GOVERNMENT GAZETTE, vol. 1, no. 26, May 29, 2000 (revoking the Con-
stitution Amendment Ace 1997) (on hle wich Harvard Incernational Law Journal); Consticution Abroga-
rion—Interim Milicary Government and Finance Decree 2000, Incerim Milicary Gevernment Decree No.
3 2000) (Fiji), repromed in F1j1 GOVERNMENT GAZETTE, vol. |, no. 26, July 13, 2000, supra (granting
power ro the military government) (on file wich Harvard [ncernatnonal Law Journal).

138, Anmesty Thrown Out as Speight and Henchnien Charged with Treason, AGENCE Fr. PRESSE, Aug. 11,
2000, areadable ar LEXIS, News Library, Agence Fr. Presse File {hercinafter Ammesty Throwi Ountl.

139. Incernacional Convention Against the Taking of Hostages, Dec. 18,1979, are. 1, 1316 LIN.T.S.
205. Ardcle 1 criminalizes, inter alia, the detention of "another person ... in order to compel a chird
party ... to do or abstain from doing any act as an explicic or implicic condition for the release of che
hostage.” ld.

140, See Anenesty T hrown Oue, supra note 138

VAL, Fopis New Peace Accord Gives Conp Plotrers Total Anmesty, AGENCE FR. PRESSE, July 9. 2000,
avatleable ar LEXIS, News Library, Agence Ir. Presse File Thereinatter Fr)rs New Peace Aceord}.

142, [, Thas is further facilitated by the appointment of an interim civilian government, led by an
mncerim president and vice presidenc, who are nominated and clected by the Grear Council of Chiefs tor o
twenty-four-monch cerm.

143, See Immunity Decree 2000, Decree No.o 1S of 2000 (2000) (Fijn), seprited 0 Fijb GOVERNMENT
Gazerreovol Tono. 26, July 13,2000 (on hle wich Harvard Tnternacional Law Journal); 725 New Peace
Accord, supra note 141

134 The Muanikau Accord For che Release ot Hostages Held ac che Parliumene Complex Veuro, Julv
Y9, 2000, art. 3 {hereinafter Muantkau Accord) (on hle wich Harvard Internatonal Law Journul),

145, 1.

146, Immunity Decree 2000, supie note 145, section 3 reads in part:
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Since the Fijian government was incapacitated at the time of the amnesty
and the amnesty was demanded as a ransom for the release of the hostages,
there is strong evidence that the Fijian amnesty lacks local legitimacy.'
The will of the people does not appear to have been the basis for the author-
ity of government at the time the laws were enacted. Nor has the will of che
international community been used as a source of auchority; in fact, the am-
nesty has been widely condemned.'™ Yet, the Fijian amnesty theoretically
fits within cthis category because of the significant restrictions on the scope of
the amnesty.

The scope of the Fijian amnesty is limited to a narrow subset of political
crimes. The Muanikau Accord grants amnesty to “all persons who allegedly
commit{ted} the offence of treason in connection with the actions of the
GSG (George Speight Group) on 19th May 2000 {to} {sic} 13ch July 2000
(both dates inclusive) and also to cover other persons who allegedly commit-
ted offences which are covered within the meaning of ‘political oftences.””!
This clause first grants amnesty only for acts of treason committed by mem-
bers of Speight’s group. It then broadens the scope to include all political
oftences. Significantly, it excludes common crimes and any serious crimes
against human life chat are not politically motivated or connected to the acts
of the Speight group. As such, the taking of hostages by Speight and his
followers 1s included in the immunity, but numerous other offences are ex-
cluded.”” In addition to these standard limits on scope, the amnesty also
contains a contractual limit on its application. Two specific conditions must

George Speight, che Leader of che Civilian Group, and members of lus Group who took part in the
unlawtul takeover ot the Government democratically elected under the 1997 Consticution on che
19th of May, 2000 and che subsequent holding of che hostages uncil che 13th day of July 2000 shall
be immune from criminal prosecution under the Penal Code or che breach of any law of Fiji and
civil liability of any damage or injury o property or person connected wich the unlawful seizurce of
Government powers, the unlawful detention of certain members of the House of Representacives

and any other person and no courc shall encertain any action ... make any decision or order. or
grant any remedy or rehiei 1in any proceedings inscituted against George Speight or any member of
his Group ... The decree does not extend to any ocher person who committed an offence under any
law ...

ld § 3.

147, Though Freedom House. in its 19992000 scudy, rated Fiyi a 203 (a frec state, though barelv),
this score is not reflective of the accual level of treedom in Fiji during che summer of 2000 because it was
generated before the coup The amnesty agreement was signed during this coup by the Commander and
Head of che Interim Milicary Government of Fiji. Commodore J. Vorege Bainimarama, who had assumed
exccutve authoriey on May 29, 2000, after President Racu Sir Kamisese Mura declared o stace of emer-
gency and dismussed the Chaudhey covernment. See Aweesty Throes Ouit, supra note 138,

VAS. Britan “Dismased” ar Anaesey for Figi Hoatage-Takers, AGENCE Fr. Presse, July 130 2000, aeal-
alble at LEXIS, News Library, Agence Tr. Presse File (quoting a torcign office statemenc chat Britain was
“dismayed” chae the hostage tkers appeared to have been granted immunicy)s New Zealand Vaidd Offer
Refrrge to Fiji Conp Nictine Charslliry, DECTSCHE Prusse-AGENTUR, Julv 1 2000, wrvilalde ar LEXIS.
News Library, INews Group File (notng that Austrahia, New Zealand. and the United States had con-
demned che sicuadion e Fiji. While chese countries condemned che amnesty and the Commonwealdh

temporarily suspended Fiji's membership, there was no direct internanional involvement in che amnesty,

150, Telephone mterview wich LR Konrote, P

(Sepr. 27,2000

crmanent Secretary of Home Affairs. Republic ol Fip
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be met for amnesty to attach: first, the hostages must be released on July 13,
2000 and, second, Speight and his followers must disarm.’>! The narrow
scope of the Fijian amnesty, which is restricted only to cover political crimes
and 1s inapplicable to serious international crimes, places the Fijlan amnesty
in the Locally Legitimized, Partial Immunity category.

The South African and Fijian Amnesties map as Locally Legitimized, Par-
tial Immunity. The South African amnesty has greater domestic legitimacy,
but leaves questions of scope open for ex-post determination by the Com-
mittee on Amnesty. The Fijian amnesty has only the most limited tforms of
domestic legitimacy but has a significantly restricted scope inherent in the
text of the amnesty decree.

C. Internationally Legitimized. Partial Immunity

Internationally Legitimized, Partial Immunity is characterized by en-
hanced legitimacy conferred through international involvement, as well as
further restrictions on the scope of immunity. On the axis of legitimacy, In-
ternationally Legitimized, Partial Tmmunity usually, bur not always, em-
bodies the kinds of local legitimacy discussed previously and, in addition,
carries the support of a politically significant coalition of srates, regional
powers,'>? and/or the international community.!”* On the axis of scope, such
immunity 1s either limited to “political” crimes adjudicated by a quasi-
judicial organ (as in the case of Locally Legitimized, Partial Immunity) or
restricted to certain dehined crimes, often through reference to international
treaties and/or customary law.

An example of Internationally Legitimized, Parcial Immunicy is the am-
nesty afforded to the Haitian military as parc of the return to power of
President Jean-Bertrand Aristide in 1994. The political background ot the
Haitian amnesty demonstrates strong international support and, at least,
quasi-domestic legitimacy for the measure. In December 1990, Jean-

151 Frpr's New Peace Acoord. supra note 141,
152, The potential tor the suppore of regional powers to confer legitimacy on un amnesey grant should

not be meerpreced as areversion to realist power pohitics. The support of @ regional power should merely
be viewed ina liberal sensce, as the expression of the preferences of the aicizens i chac scace tor collectvely
tormulated internanional norms. Due to therr proximity, regional powers are often more likely to engage
in determimanions of che legitimacy of an amnesty grant.

153, Such mvolvement of the mcernational communicy can come i many forms, including non-
binding UN resolutions, involvement of significant regional organizanons such as che Organization of
Security and Cooperation i Europe (O.5.C.E.). the Organizavion of American Staces (Q.A.S), or the
Association of Souch Last Asian Naoions (AS.E.AND. However, if a binding UN Securicy Counail reso-
lucion under a Chapter VII mandate 1s mvolved, the amnesty would bikely move o the category of
Incernutional Consututional Immunicy, To i imporrant 1o note chat che various forms of incernanional
support confer markedv different degrees of legitimacy, A UN Sccunioe Coundil resolution, for example,
carries w ditferenc weighe from that of the scatemenc of one or even a small group of foreien states. For the
purposes of this Ardcle, tor mternanonal suppore to be significant, a qualicacive judgment will be made
based on (1) the torm ot incernational mvolvement: (2) che numbier of staces supporting the amnesoys and

(3) evidence chat chose states represent the preterences of che internanonal communiey,
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Bertrand Aristide became Haiti's first democratically elected president.’>4
His overwhelming popularity indicates that, despite the inadequacies of the
Haitian political system, Aristide was a “man of the people.”" In August
1991, however, he was deposed in a military coup, which was followed by
massive human rights violations, including the murder of at least 3000 ci-
vilians"?® and extensive deportations, arrests, and disappearances.'>” While
President Aristide remained in exile, the military junta of Lieutenant Gen-
eral Raoul Cedras consolidated power and extended the reign of terror. The
international community, under the leadership of the United Nations and
the Organization of American States (O.A.S.), responded by applying
significant pressure on the de facto Haitian government, including a freeze on
all assets and an embargo on oil and arms."® After nearly two years in exile,
from June 27, 1991 to July 3, 1993, Aristide, with the assistance of the
United Nations, forced the junta to negotiate on Governors Island, New
York. The negotiation led to a proposed power transfer based on a U.S.
agreement calling, /nter alia, for an "amnesty granted by the President of the

154, Atter temporary rule by a transitional government, the Haician Council of State set presidential
and parhamentary elections tor December 16, 1990. See A1Ex Dupuy, Hartt in THE Niw WORLD OR-
DER: THE LIMITS OF THE DEMOCRATIC REVOLUTION 68 (1997). Aristide’s popularity was evidenced by
the marked increase 1n voter regiscration from 2597 to 90% of eligible voters in the days after he had
declared his candidacy. As one commentator indicates, “there is no doubt that chis [increase] was caused
by Aristide entering che race tor che presidency.” I/, ac 85. Aristide, who cast himself as a prophec and his
candidacy as divinely ordained, see 7. at 88-89, won the popular vore with 67.5% . See Robert Pastor, A
Popidear Denocratic Revolution in a Predenocratic Socety: The Conse of Flaiti, ir HAITE RENEWED: POLITICAL
AND EcoNonic ProspeCTs 118, 121 (Robere I Rotberg ed.. 1997) {hereinafter Harrt RENEWED]). The
eleciion marked a momenc when “the popular will criumphed—momencarily—wich licele violence or
repression.” Kim Tves, The Lavalas Alliance Propels Aristicde to Power, in HAITT DANGEROUS CROSSROADS
41, 45 (Deirdre McFayden & Pierre LaRamée eds ., 1999)

155, See J.P. Slavin, Aristide: Man of the People, in HAtrt DANGEROUS CROSSROADS, s#pra note 154, at
47, 44749, This Article does not seek to engage in the debate of whether Ariscide was a “good™ or even
“benign” leader. Evidence to the contrary abounds. Sce Greg Chamberlain, Heairi's “Second Dndependence”:
Avistides Seven Months 10 Office, i Harrt DaNGEROUS CROSSROADS, supra note 15-4, ar 51, 52, Nor does it
claim chat Hait was an ideal model of democratic governmenc. Racher, this Article cluims only chac
Aristide achieved significant popular support and a suthciendy robust elecroral victory to be considered
legicimate and capable of enacting legicimare legislacion. His abilicy to engage the Haitian people 1s
indicative chercot: "Aristide’s election as president gave most Flaidians a rare and exhilarating sense of
participation in their savagely divided country’s political hife.” Chamberlain, swpra, at 51, In a speech
betore the United Nacions on Seprember 25, 1991, Aristide ouclined "ten democratic commandments,”
which suggest a basis tor legitimate rule. See Dupuy. wepro note 13-4, ac 945 see also Robert Fatton Jr., The
Rise. Fall. and Resurrection of Prestdent Arvistide, nr HArtt RENEWED, s note 134, at 136, 142 (arguing
that “Aristide’s brief first presidency marked che freese and most hopeful period of Haiei's policical his-
tory ).

156. John Shatcuck, Assistant Secretary for Democracy, Human Righes, and Labor, Address ac a State
Department Press Briefing (Sepr. 13, 1994). 22 Federal News Service, Sept. 13, 1994, wrailuble cr LEXIS,
News Library, News Group File, See a/s DUpUY L azpra note 15 1 ar 139 (ndicating chat between October
1991 and Sepeember 1994, “{aln esumaced 4000 people were killed, around 300,000 became incernal
refugees, . .. and more chan 60,000 [sought] asylum in che Uniced Scates™.

157, See genesally The Crisis in Haion, TS Department of State Dispatch (Sepr. 19, 1994), aewilable o
LEXIS. News Library, News Group Fileo J.P Slavin, 1he Elieey Revenge: The Milstary Conpr of 1991, i1
Flarrt DaNnGEROUS CROSSROADS, wpra note 1340 ac 57-61 (claiming char as many as 300 civilans were
killed by the milicary in the week following rhe ceup.

158, Sce Schart’, spra note 1,oat 73 Dupuy, supra note 158 ac 138,
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Republic.”"? In addition to receiving direct U.S. support, the agreement,
including the amnesty clause, was endorsed by the UN Security Council.'®
Despite the Governors Island Agreement, the Haitian junta refused the
Aristide/UN proposal to allow the peacekeeping force to land and President
Aristide to return. Then the Security Council authorized a multilateral inva-
sion of Haiti on July 31, 1994.16t On September 18, 1994, the day before
the planned invasion, a delegation, led by President Carter!®? and authorized
by President Clinton, met with the Haitian military junta for discussions.
These discussions culminated 1n the Carter-Jonassaint Agreement, which
confirmed the plans for a “general amnesty” and averted the invasion.'®> The
initial language of the amnesty clause, therefore, mirrored that contained in
the Carter-Jonassaint Agreement and invoked the language of Security
Council Resolution 940.16" U.S. Secretary of State Warren Christopher pro-
vided an interpretation of this clause at a September 19, 1994 news briefing,
praising it as “a broad amnesty for all the members of the military.”'®> Even
before the Haitian amnesty law was issued, it had received U.S. and UN
support.'®® While such support does not alone relieve Haiti of any interna-
tional obligations it may have faced, it difterentiates the Haitian experience
from that of the other examples. Direct involvement in the amnesty process
by the United States and support by the United Nations suggest that the
amnesty reflects the will of a significant portion of the international com-
munity as the basic source of international authority. Assistance provided by

159, See The Sutoration of Denncracy cnd Humean Righes i Haitr: Report o) the Secretary General, UN.
GAOR, -i7ch Sess., Agenda Trem 22, U.N. Doc. A/H7/975-5/26063 (1993) (including che text of the
Governors Island Agreemend). For a chorough discussion of che background to the Governors Island
Agreement, see David MaLoNg, DECISION-MakiNG v THE UN Security Councair: THE Case oF
Flartt, 1990-1997, 8697 (1998).

160, See SC. Res. 861, U.N. SCOR, 48ch Sess., 3271st mry., U.N. Doc. S/RES/S61 (1993). In a
number of resolutions immediately following the Governors Island Agreement, the UN Securicy Council
signaled 1ts suppore for the agreement, including che suspension of sanctions against Haiti. See id: see
generally MAL®NE, supra note 159, at 89-92

161, See S.C. Res. 940, U.N. SCOR, 19ch Sess., 3-t13cth meg.. U.N. Doc. S/RES/Y-10 (1994) While
this resolution did invoke a Chapeer VI chreac to international peace and securicy to authorize an inva-
sion, it did not mention che inclusion of an umnesty i the peace agreement For che policical background
to the adoption of Resolution 940, see MALONE, wpra note 159, ar 10710,

162 Carcer's negotiating team included. among ochers, the tormer Chairman of the Joint Chiefs of
Seatt and present Secrecary of State, Colin Powell. as well as Senator Sam Nunn. See Dupuy, supra note
154, ac 159.

163, Carter-Jonassaint Agreement. Sepe. 18, 1994, U.S-Huiti, art. 3, wepronced 0 CENTER FOR Law
AND MIITARY OPERATIONS, THE JUDGE ADVOCATE GENERALS SCHOOL, UNITED STATES ARMY, Law
AND MILITARY OPERATIONS IN FIAITL 199-1-1993: LESSONS LEARNED FOR JUDGE ADVOCATES 182-83
(1993). See alver MALONE. szpro note 159, ac 112,

161 Nee MALONE, sprr note 159, ac 112

165, Secretary of State Warren Christopher. White House Press Bricing on Taidd (Sepr. 19, 1994).
ULS. Newswire, Sept. 19, 1994, ararlabls 00 LEXIS, News Library, News Group File, ared in Schart, supra
note L.oat 7

166, A number of earhier peace agreements also wacluded an amnesty grant. For example. Lawrence
Pezszullo, Chinton’s Special Envoy to Hairt, offered aodeal to the junca in May 19930 which included “che
resignacion of che army high command and -0 a broad amnesty for the milicary.” Duepty, supra note
154, ar 144
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the United States to the fleeing Cedras regime is further evidence of U.S.
support for the amnesty.!®” Likewise, the involvement of the United Nations
in resolving the crisis, albeit not directly in the amnesty process,!®® confers
further international legitimacy.

The Haitian amnesty legislation also evidences domestic legitimacy. In 1ts
1994-1995 benchmarking, Freedom House rated Haiti a 5, 5 (partially
free). While this number does not suggest the same kind of domestic le-
gitimacy seen in South Africa, it is a dramatic improvement from Haiti’s 7,
7 (not free) score in 1993-94 during the Cedras junta.'®® The Haitian law
was passed by the Haitian Parliament on October 6, 1994, after the insur-
gents were deposed.!’” Its origins can be traced back to a democratically
elected body, the newly restored parliament.!”" The text of the amnesty leg-
islation was drafted by President Aristide, Haiti’s first democratically elected
president. While there is evidence that the legislators may not have fully
understood or analyzed the text of the law,!”? the fact that the law came
from these two bodies—the office of the democratically elected President

and the legislature—rather than from the outgoing regime, confers a degree
of domestic legitimacy on the legislation. The amnesty legislation also dem-
onstrates adherence, one of Franck’s prerequisites for legitimacy.!”™ It was
written to comply with Arcicle 147 of the 1987 Haitian Constitution,
which limits amnesty to political crimes.'”

The scope of the Haitian amnesty law is restricted such thar the grant of
immunity applies only to certain political crimes and associated acts. Stay-
ing within constitutional bounds, the law limits any amnesty to “crimes and
misdemeanors against the state, internal and external security, crimes and
misdemeanors affecting public order, and accessory crimes and misdemean-

167, President Clincon and the O.AS. sought assistance from Panamuanian President Ernesto Perez
Balladares to grant asylum to Cedras, and a U.S. military aircraft provided transportation tor the former
regime to Panama. See MALONE, szpra note 159, at 115, The concessions the Clincon admims cation was
willing co male in order to secure the junca’s departure from Haicl, bevond mere verbal support for the
amnesty, mcluded asdpend and untreezing of over 879 million in assees held by che military, See Dupey,
supra note 13-4, at 160,

168, The Carter-Jonassaint Agreement proved controversial in parce because it was enacted bevond the
auspices of United Nations and led o the resignation of Dante Capuro, the UN Special Envov for Hal
See MALONE. wepre note 159, at 1120 The agreement mav well have circumvenced the Uniced Naoons
because the Haitan junca trusted "Washingron more than che U.N. (which they believed was more
supportive of Aristide).” DUPUY, srpra note 154 ac 142,

16Y See Frirbos HOUSE, s note 26,

170, The Chamber of Deputies voted 30=2 in tavor of the legislation chac had been dratted by Presi-
denc Aristide See Schart, szpr noge 1, ac 15

171, The Chamber of Deputies passed the law on Ocrober G, 1990 and che Senate on October 7. Se
MaroNe, wpre note 159, ac L

1720 See Schart, wpra note 1, ac 16 (noting the legistators” ambivalence and even contusion about the
cest of che amnesey).

173, Franck, wwrpre note 180 at -

174 Artcke 147 of the 1987 Consoitution “supalates chat amnesty can only be granted 1o che poliri-
cal feld and in keeping with the law ™ See Maroxg, wpra note 159, ac L1 The amnesty was specihcallbe

dratted o meer these requirements.
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ors.”!'”> The first three clauses provide for a narrow, circumscribed grant of
immunity. Amnesty is conferred upon political crimes “against the state,”
such as treason, of which the former junta was likely guilty.!’® As these
crimes were committed “against the state,” rather than particular individu-
als, the state appears to have appropriate standing to grant amnesty for them
without infringing on the rights of individuals or breaching international
obligations.

While these first clauses were drafted to avoid a grant of amnesty for
crimes committed against third parties, as opposed to the state, the final
clause, leaves more room for interpretation and potentially expands the
scope of immunity, as it extends amnesty to “accessory crimes and misde-
meanors,” without providing specific guidance as to which crimes should be
deemed “accessory.” The question for a court in such a case is “whether the
nexus between the crime and the political act i1s sufhciently close tor the
crime to be deemed political.”™’7 It seems likely that most non-political
criminal acts, such as serious crimes against human life (rape, torture, and
murder), would not have sufficient nexus to a political acc. While this nexus
test may include certain serious crimes against human life, it does provide
the judiciary a margin of appreciation to determine which crimes are politi-
cal.

The Haitian amnesty law seeks to balance the immediate need of political
transition with the goal of providing for the accountability of those who
commicted non-political crimes.!™ The end-result of the final clause is to
leave to the judiciary, and to remove from the political debate, the future
determination of liability for quasi-political and accessory crimes. Given the
dearth of case-law related to the amnesty, the judiciary’s independence and
effectiveness is still questionable.'® Nonetheless, even with the widest pos-
sible judicial interpretation, its scope remains limited. Such limited scope,
together with the law’s international support and reasonable level of domes-

175 Law Relative to Amnesey (1994) (Haicd), published i The Mantor. Official Jourial of the Repubilic of
Hartr, Oce. 10, 1994,

176, It is signihcant to note here the language of "against the state.” Whereas numerous amnesties,
such as that in South Africa, have required crimes to be linked to policical objecaves, the Haitian am-
nesty requires cthae policical crimes be commicted against the stace. Crimes againse chird parcies, even if
pohtical, are excluded.

177, Scharf, supra note 1, ac 16.

178, The most grievous offenders were isulated from prosecution as they were given asylum i Pan-
ama. Nonctheless, incerpreting che law in light of statements by Aristide, such as, “Yes to reconciliwtion,
No to violence, No to vengeance. NWo to impunity, Yes to Justice,” sSUggests an intention (o fvor prosecu-
ton. Dupey. szprs note 154, ac 144,

179, There have been relatively few prosecutions attempred atter che amnesty was enaceed and che ex-
act scope of the wmnesty has, cherefore, vet to be determined. For example, President Arisode declured
that he had no “plans to prosccute members of che securioy forces and their allies™ who might have com-
mitted acts outside of the Amnesev. Acistide did. however, prosecute a few members of parimilitary
wroups for the murders ot huis supporters. See Schart, sopre note Voac V73 se b Jude Sciteces 14 Haiticins
o Life, BosToN Gront, Sepr. 27,0 1993, ac 4 (discussing the conviction of Michel Francois, Chict of
Police of Port-uu-Prince, und 13 others charged wich assassinating Antome [zmery, a fervent supporeer of

Aristide)
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tic legitimacy, places the Haitian amnesty legislation in the category of In-
ternationally Legitimized, Partial Immunity.

The provision of alternative means of recourse for victims also typifes
amnesties categorized as Internationally Legitimized, Partial Immunities. In
Hairi, this alternate recourse took two forms. First, President Aristide es-
tablished the National Truth and Justice Commission, whose mandate was
to “investigate and document” crimes committed during his exile.'8® The
Commission 1s empowered to gather evidence in relation te alleged crimes
and to issue reports, indicating particular perpetrators and violations.!®! The
Commission, while not as influential as its South African counterpart,
helped ensure that, although many political criminals were pardoned, lim-
ited immunity would not become Blanket Amnesty. In addition, Aristide
created a fund for the compensation of victims.'®? Though lacking adequate
resources and poorly coordinated, this fund provided civil redress for some
victims.!'®?

A second example of a country enacting an Internationally Legitimized,
Partial Immunity 1s Guatemala. The Guatemalan amnesty law (“the Guate-
malan Law”) evidences all three characteristics of this type of immuniry.
First, it has some domestic legitimacy. Second, the Guatemalan peace proc-
ess received significant international support. Third, the Guatemalan Law
itself provides for a signihcant-ly restricted scope of immunity.

On December 29, 1996, the Guatemalan government, led by President
Alvaro Arzu and the Guatemalan National Revolutionary Union (U.R.N.G.),
signed a peace accord, ending thirty-six years of violent civil war. This ex-
tended period of violent conflict took a severe toll on Guatemalan society.
One report discusses over 52,000 human rights and humanitarian law viola-
tions, including over 25,000 murders, 4000 victims of torture, and an equal
number of forced disappearances.'™

The domestic legitimacy of the Guatemalan Law rests in part on the 1996
election of Alvaro Arzu as president of Guatemala and the victory of his
Party for National Achievement {[PAN] in congressional elections, marking
the beginning of reconciliation. While Arzu only narrowly prevailed in the
runoft election against Rios Montt, with 51.2% of the vote, he in fact re-

180, Schart, supru note 1oac 18 In December 1994, Aristide ininated an “investugation inco the mur-
ders of chousands of Haitians commicted during the milicary reign.” IRwin P STOTZRY, SILENCING THE
GuNs 1N Haimt THE ProOMISE @F DELIBERATIVE DEMOCRACY S0 (1997). Thereafer, he appoinced che
Nacional Truch and Justice Commission and even soughc incernacional assistance in the prosecution of
some paramiliaary leaders. [,

181, Claudio R Santorum & Anconio Maldonado., Policical Recuicidiatinit or Forgiveness for Mourder-
Amitesty and dirs Applicacin i Selected Censen, 2 HUSL Rvss Brise 15, 19 (1993).

182, See Schart, wupra noce 1, ac 18,

L83 See santorum & Maldanado, vepie nove 181, ac 15,

18-+ See REMHIL Guatemala Never Again!s The Otheral Repore of the Human Righes Othee, Arch-
diocese of Guatemala 28990 (1999): see generally GUATEMALA MEMORY OF SILENCE, REPORT OF THE
CoaAISSION FOR FlrsTOrICAr CLARIFICATION (2000)
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ceived a majority of the votes in the election.'®® These elections have been
described as free and fair,'®¢ chough vorter turnout was relatively low, wich
only 47% of registered voters casting ballots.'S”

In a strict sense, this election indicates the existence of a procedural de-
mocracy. There were free and fair elections contested by at least seven differ-
ent parties.'® However, given the extraordinarily close results of the elec-
tion, the low voter turnout, and the lack of an overwhelming popular man-
date for the Arzu government, closer scrutiny of the state of Guatemalan
democracy along lines dictated by the positive liberal international relations
theory is warranted. The 1995 elections represented an important shift in
the dynamics of government-civil society relations, signaling the opening of
new popular discourse and growing interaction between the government and
the people. For example, this election was the first during which non-
governmental organizations “carried out civic education and supervision of
the polling” and local organizations mobilized.!®® This new civic engage-
ment was accompanied by the creation of “new spaces” for citizen-
government dialogue empowering civil society.!'” “[Tlhe expansion of po-
litical participation and a democratic political culture in Guatemala” during
the mid-1990s, gave rise to opportunities for a bottom-up consolidation of
democracy.'”! This expansion has, in turn, “broadenfed]} political participa-

185, On November 12, 1995, the first round of the clection did not give an absolute majoricy to any
candidace. leading to a run-off on January 7, 1996, n which Arzu prevailed wich 51.27% of the vote. In
the November 12 balloting, Arzu’s Party of National Achievement (PAN) took an absolute majoricy of
seats 10 Congress (43 of 80). Montt's Guatemalan Republican Frone won only cwenty-one seats. A num-
ber of smaller parties took the remaining seaes. See Grartentala: Denncracy and Human Rights 10, huep://
www.umge.ch/humanres/ins/ guatemala_demochumres_97 . heml (visited Feb. 20, 2001). It s worth
noting that Arzu owed his victory primarnly to a sweep of the capical, winning only 4 of the 22 voung
departments across the country, TaNta PALENCIA PraDO & Davip Horiay, Towarps A New RoLe FOR
CIVIL SOCIETY IN THE DEMOCRATIZATION OF GUATEMALA -1 (Peter Feldscen trans., 1996).

186, Sev Guarenialia: Democracy and Hionwan Rights, subra note 185, ac 10,

1S7. 1d (describing the election as “clean”).

183, See PRADO & HOLIDAY, supra note 185, at -0 (noting the seven political parties winning scats i
the 19935 congressional election).

189 See il ar 39, While a 33% vorer abstenuon race appears high, 10 was accually “less chan ex-
pected,” due in parc to a new civic engagement. This new engagement was furcher suggested by an over
605 increase n the number of registered civic commiceees to 160 between 1993 and 1996, [d. ac 38.
Commentators have described this new civie engagement as “one of the most positive developmencs in
chis electoral process. Io gave civie organizations an opporcuniey o reassere their righe to intluence public
decistions.” [/ at 39.

190, See StsaNNE JoNas, Or CENTAURS AND Dovis: GUATEMALA'S PEACE PROCESS 1. 103 (2000).
Jonas notes that

the peace process . .. reflecced the interactions berween the negotiations per se and the opening of
democracic spaces in Guatemalan society as @ whole. Clamaccely, che peace process became che po-
lincal terrain on which competing agendas about the country's future were bemnyg plaved ouc L ..
The beginnimy of the peace negotianions opened up new spaces ourside che electoral arena, and even-
caally @ v generss interaction developed beoween electons and negodiations that democrauzed po-
haical cransicion.
Ll see oo Marco Fonseca, Pavadigine of Negotiation aind Deiincratization m Cuiteniidi, in JOURNEYS OF
Frar, 37,08 (Lisa L. North & Alan B. Simmions eds.. 1999).
191, Joxas. wpra note 190, ac L09-10 (notung chac by 1997, 785 of respondents participated m ar

least one orgamizacion of ¢ivil sociery (educational. religious. and communicy development groupsh.
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tien in the country.”!”? These processes of expanding civil society and con-
solidating proto-democratic institutions bolster the legitimacy of the 1996
election and suggest an ongoing seam of civil-governmental interaction.
This seam of interaction is further reflected in Freedom House’s score on
Guatemala for 1996-97 of 3, 4, finding it partially free and noting a mean-
ingful increase in freedom from the previous year's score of 4, 5 (partially
free). While Guatemalan democracy is far from ideal, it demonstrates the
legitimacy characteristic of procedural democracy and suggests that prefer-
ences of the citizens were, in fact, determining government policy.

The legislative history of the Guatemalan Law indicates that the law’s en-
actment respects the will of the people as the source of governmental
authority. The Guatemalan Law was the final act in a series of accords signed
between the government and the rebel forces. Each of these accords, begin-
ning with the Comprehensive Human Rights Accord of March 1994 and
including the 1996 Accord on Strengthening of Civil Power and the Func-
tion of the Army in a Democratic Society, moved Guatemala back into the
community of democratic nations, limiting the role of the armed forces and
creating room for civil dialogue.'?’ These accords “laid the basis for
fulfillment of the basic rights that had existed on paper since the 1985 Con-
stitution and, in this sense, were the necessary counterpart to the Constitu-
tion.” "t Once these rights were instituted and reforms undertaken, the le-
gitimacy of the Guatemalan government, and specifically its congress, to
enact an amnesty was enhanced.'?’

After the signing of the final accords between the Arzu government and
the U.R.N.G., the congress passed the National Reconciliation Law on De-
cember 18, 1996. Though members of the New Guatemala Democratic
Front walked out of the debate before the vote,'”® the National Reconcilia-
tion Law passed by sixty-five to eight, with seven abstentions.!”” Despite its

192, RacHen M. McCreary, DICtatING DEMOCRACY: GUATEMALA AND THE END orF VioLENt
REvoLurioN 194 (1999).

193, See Hugh Byrne, The Gruatenralcn Poce Accord's: Avsesomane aned Linplications for the Futire,. \WOLA
Brire, March 2-3.1997. While it is true thac chese accords were in che immediate term "more a prom-
se than a realicy,” chey contained “important and necessary provistons to move toward a democracic, faw-
based sociery.” [l ac 3.

19-1. JoNas, supra note 190, at S+ Important reforms included screngehening che justice system, pro-
tessionalizing che civil service, and improving the “legicimacy™ wd “eransparency™ of congress. i/,

195, 1/ ar 89 (noting that the constitunional retorms “involved profound changes in che staee appara-
tus and s celacion o Guatemalan socierv™).

196, See Larry Roheer, Guatennalenr Aneiesty v Apporoved Over Oppoireits”™ Ob gections, NUY. Tisies, Dec, 19,
LOVG at ALSL L.

197 See Fucts o File, WorLD NEXS DG, Dec. 31, 1996, at 969, Al The law was supporced by
Arzu’s New Guacemala Democratic Fronr che Guaremalan Republican Frone, and the Chrscian Demao-
crats. Cehina Zubietsas Conrgress Approval of Niwesry Grected wath Jeorss INTER PRESS SERVICE. Dec. 19,
1996, The legistanion, chough controversial, received support from o broud specirum off Guacematan
socicry, including the Guatemalan Armed Forees and che Guatemalan Naoonal Revolutionary Umity
Movement. Ser Guatennalan Asseobly Approves Ninesty Leare, Fro Wortin Stak TerEaras, Dec 190 19960,
acd
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detractors,'® the law demonstrates adherence, as it was passed through legal
processes and in conformity with the Guatemalan Constitution.'”?

The Guatemalan Law also demonstrates significant international legiti-
macy. Throughout the 1990s, the so-called “Group of Friends”—Mexico,
Norway, Spain, the United States, Venezuela, and Colombia—tfacilitated the
peace process, including the eventual amnesty grant.”” The United Nations
also played an important role in the process.’?' By the beginning of 1994,
“both parties [the Guatemalan government and the U.R.N.G.} . . . had be-

come convinced that a high level U.N. role was essential,” a role which the
organization accepted in part.”’? The parties themselves agreed that che
peace process and the amnesty would not have been possible without inter-
national support.”’* The Acuerdo Marco (Framework Accords) granted the
United Nations the official role ot “moderator” and formalized the facilita-
tion role of the Group of Friends.?"* Eventually, the peace treaty, which in-
corporated the grant of amnesty, was signed in Oslo and witnessed by UN
Secretary General Boutros Boutros-Ghali and visiting presidents of several
states, conferring on the entire process international support and enhanced
legitimacy.”"?

On the axis of scope, the act contains important limitations that place the
law within the category of Internationally Legitimized, Partial Immunity.
Article 2 of the law “extinguishes penal responsibility for political crimes
committed in the internal armed conflict”?" and instructs the justice minis-

198, See. e.g., Francisco Goldman, I Guareneler A iy Forcorren, WY, Tiates, Dec. 25, 1996, ac A1S
(arguing that che law " essentially a political act sealed by a few individuals concerned wich their own
reputacions and perquisites, not to menton their possible legal vulnerabilicy™).

199 See Guatemalan Law of Nacional Reconciliation of December 16, 1996 (Erika Abrahamsson
crans., on file wich Harvard Internacional Law Journal) [hereimatter Guacernalan Law} ("{1in conformicy
with che Political Constitution of the Republic of Guatemala, it s wichin the power ot the Congress of
the Republic. when demanded by public convenience, to exempe political and relaced crimes from penal
responsibilicy. ) [l are. 1

200, See JONAS, supra note 190, 43, 63 n.8 (discussing the role of each contry in the process). Mexico,
for example, convened numerous meetings. Norway served as an “honest broker™ and hosted the 1994
accords. Spain served as a “liason to Western Europe.” The United States acred as a “heavy-weighe,”
pushing the army to accepe civihian concrol. I at 63-64, n.S.

201, On Seprember 19, 1994, chrough U.N. General Assembly Resolution 487267, MINUGUA was
established and che first ceam off UN ofhcials, led by Leonardo Franco, began operacions m Guatemala.
Over the next two vears more than U.S.835 milhon was invested in operantons in Guacemala. See Stephen
Baranvi. Mainiziog the Benefits of UN [nrolvenen: m the Guatennalan Peace Procos. in JOURNEYS OF FEAR
74, 78 (Lisa L. Norch & Alan B, Simmons eds. 1999).

202 JoNas, supra note 190, at 57 Gindicacing that the United Natons coo “became convinced that 1o
should become more seriously involved in Guacemala”),

205 The leader of the URN.G has commented chat “Iw Je couldn’@ have kepe ic alive among Gua-
cemalans. ... Without the persistence ot che United Nations che peace process would have been impossi-
ble.” Julia Prescon, AV UONL Sweeess St Guaatciiecdan Aieves Full, NUY. Tisnes, Mar, 270 199600 at A8,
i JONAS, wpra note 190, at 38,

2040 See JoNas i note 190 at 71

205, 1%,

206, The pertinent pare, as amencded, reads:

Penal responsibilioy will be torally excnguished for political crimes commitceed i the meernal

armed conthice which originueed 36 vears ago, uneil che eitecrive date of chis kv, and 1o will be un-
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tries to abstain from action in these cases. Likewise, Article 5 extinguishes
penal responsibility for any potentially criminal acts by government authori-
ties committed to suppress the crimes amnestied in Articles 2 and 4.2
Amnesty is thereby granted to both citizens and government officials for
political and related crimes, meeting the test of coherence previously ar-
ticulated. While Articles 2 and 5 may appear to give broad immunity, the
scope of this amnesty is nonetheless curtailed; crimes must be political and
committed in the internal armed conflict.

Article 4 of the Guatemalan Law provides amnesty for certain related
crimes.?®® While this grant expands the scope of the amnesty, two important
limitations are included. First, related criminal acts must correspond to a
series of crimes in the Guatemalan penal code, primarily common and petty
crimes.?" Second, the text of the law itself provides a strict definition of the
related crimes as “those acts committed in the internal conflict, which di-
rectly, objectively, intentionally or coincidentally have any relation to the
commission of political crimes and in respect to matters for which personal
motive can not be demonstrated.”?!" Article 3 places the burden of proving

personal motives on the prosecution. The mere existence of superior orders

derstood that the authors, accomplices, or conspirators, of the crimes against the security of the
State, against the instiw tional order, and against the public admuinistraton, referred to 1n Articles
359, 360, 367, 3G8. 375, 381, 385399, 408-110, 414416, of the Penal Code are included . . . In
these cases the Public Minister will abstain from excercising the penal action and che judicial
auchoricy will decree the procedure to be followed.
Guatemalan Law, supra note 199, art.2
207, Arcicle 5 reads in its entirety:
Penal responsibilicy will be totally extinguished for crimes motivated by the internal armed contlice
which, prior to the effective dace of this law, authors, accomplices or conspirators, the authorities of
the State, members of its institucions, or any other involvement by che Miniscry of Justice would
have been committed to prevent, impede, pursue or repress che political crimes and relaced crimes
to which Articles 2 and -+ of chis Law reter. The crimes for which penal responsibilicy is exon-
cuished by the current article also are considered of a political nature. In these cases the judicial
auchority will declare che definite procedure to be tollowed, wichin the procedure established in Ar-
ricle 11 of cthis faw, unless i1t can be established chat che policical nexus between che supposed illegal
act and che referred ends does noc exist or chat the act tollowed a personal motive.
Id. arc. 5. This arcicle is significant because 1t granes a wide amnesty to government ofhcials who com-
mitted even common ¢rimes 10 an atcempt to suppress the rebel movement. The cexe of che law suggests
that chis amaesty o government officials is broader chan che amnesty granted che rebels.
208. Article 4 reads:
Penal responsibilicy will be torally exringuished of che related crimes. which in conformicy wich
this law are relared to political motions in the second article commutced prior to che eftective dace of
this law and which correspond co those crimes typified by Articles 214=2160 278, 279, 282285,
2872890292295, 521,325, 3530, 333, 337-339, 400—02, 40-1, 10607 of the Penal Code
ld. arc. 4.
209, Se generally COMGo Penar {C P (Guart.),
210, Guatemalan Law. Arcicle 3, reads inoies entirety:
Related crimes will be detined tor the effects of this Law as those acts commutced in che nternal
conflict. which directly. objecavely. intencionally or coincidencally have any relation co the commis-
sion of political crimes and i respect to maceers tor which personal motive can noc be demon-
strared. The connection will not be applicable if the nonexistence of che indicated relation is demon-
straced.
Guatemalan Law, wpre note 198, art. 3.
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or a political connection to the crime is insufficient to remove liability. As
long as the prosecution shows some personal motive, even as a secondary
motive, amnesty will not be granted.

The Guatemalan Law goes beyond the procedural limits on amnesty indi-
cated above and dictates strict substantive limits based on the country’s in-
ternational legal obligations. The first version of the law drafted in congress
had a broader scope, especially in relation to crimes committed by army
officers. However, significant pressure from human rights organizations led
to substantive restrictions on amnesty incorporated in Article 8.2'' The
original version of Article 8 denies amnesty for those crimes “for which the
extinction or exemption of penal responsibility is not permitted by internal
law or international treaties approved or ratihed by Guatemala.”?'? This
would have precluded amnesty for war crimes,?!? genocide,?'* and torture.?!?
The Guatemalan legislature amended the law at the time of its initial pass-
ing to further restrict the grant of amnesty for international crimes. The
revised version of Article 8, amended under pressure from international civil
society, adds specific language indicating that the amnesty is not “applicable
to the crimes of genocide, torture, and forced disappearance.”?'¢ The resul-
tant article makes explicit that amnesty will not apply where Guatemala 1s
under an international obligation to prosecute the crime. Nor will amnesty
attach to the crimes of genocide, torture, and forced disappearances. By in-
voking international law and international treaties generally, the Guatema-

11, Seeid.
12, Id. arc. 3 (before amendment).
1

1o v 1o

3. See. ez, Geneva Convencion IV Relanive to the Protection of Civilian Persons in Time of War,
Aug. 12,1949, 75 U.N.TS. 287, Guatemala ratitied the Geneva Convencions on August 3, 1954 Given
thac the Geneva Convencions require the prosecution or extradition of those who commic grave breaches,
see, for example, /. art. S0, Article 8 of the Guatemalan Law must be read not to grant amnesty for
wrave breaches of the Geneva Conventions. See. e.g., Geneva Protocol IT Additional to the Geneva Conven-
vons of Aug. 12, 1949, and Relating to che Protection of Victims of Non-International Armed Contlices,
Dec. 7, 1987, 1125 G.N.T.S. 609. Guatemala ratified both addicional protocols on April 12, 1989 For
an argument thac che Addicional Prococols and the Geneva Conventions require prosecution of crimes
even 1n non-international armed conflice, see, for example, WELLER & BURKE-WHITE, wpra note -id, art
ch. 20 See also Submission of the Government of the United States Concerning Certin Argumenes Made
by Council tor the Accused in the Case of The Prosecuwor of che Tribunal v. Dusan Tadic, July 17, 1995,
Prosecuror v. Dusko Tadic, 1999 1CTY No. IT-9-0-1, at 80 (July 13).

214. Convention tor the Prevention and Punishment of the Crime of Genocide, Jan. 12, 1931,

7S
U.N.TS. 277, Guatemala acceded to the Genocide Convention on January 7, 1952, Guatemala has im-
plemented this convention in s domestic law. See CODIGO PENAL, supra note 209, art. 376 (implement-
ing portions of the Genocide Convencion into the Guatemalan Criminal Law).

215, Conventon Against Torture and Ocher Cruel, Inhuman, or Degrading Treacment or Punishment
[heremmatter Torrure Convencion], Jun. 26, 1987, 1465 U.N.T.S. 85. Guatemala ratified the Torrure
Convenoion on April 15, 1987, Article 5 ot the Torture Convencion tmposes a prosecuce or extradite
requirement and bars amnescy.

216, Guacemalan Law, Arncle 8, as amended. reads inics enoirery:

The exuncrion of penal responsibiticy o which dhus law refers will noc be applicable co the crimes of

Genocade, Torcure, and Forced Disappearance, just as it will nocapply to those crimes which are -

alienable or for which the extinction or exempuion ol penal responsibility s not permicted 1n con-

tormiucy wich the mcermal faw or incernational creacies approved or ratiied by Guaremala.
Guatemalan Law, srpro note 199, arc, 8.
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lan Law ensures that the most serious violations of human rights and inter-
national humanitarian law can still be prosecuted 1n Guatemala, an interna-
tional forum, or a third state. Likewise, the general reference to international
law leaves room for future development and expansion of international
criminal law norms.

Taken collectively, the limitations contained in Articles 3, 4, and 8 of the
Guatemalan Law ensure that, while amnesty 1s granted for political crimes
committed during the armed conflict, the amnesty will be construed ex-
tremely narrowly. Amnesty only applies to related crimes if they are com-
mon crimes and no personal motives can be demonstrated. A per se rule,
forbidding amnesty for torture, genocide, and forced disappearance, ensures
cthat the most serious international crimes will not be amnestied. In case of
further doubt, the Guatemalan Law concludes with an instruction that those
crimes to which amnesty does not apply “will be prosecuted.”!'” Despite
potential for judicial interpretations that broaden the amnesty, the law ap-
pears to have been narrowly interpreted.?!¥

In both Haiti and Guatemala, the involvement of the international com-
munity in the amnesty processes has accorded those processes international
legitimacy. Likewise, both countries’ laws have a significantly restricred
scope, complying wich most international obligations.

D. International Constititional Dnniunity

International Constitutional Immunity is the most narrowly tailored form
of amnesty and has the greatest legitimacy, both domestic and international.
Three defining elements of Internationally Constitutional Immunity are:
first, that the legislation conforms with a state’s status as an 1nternational
constitutional entiry (i.e. that it is enacted through legitimate governmental
processes representing the voice of the people); second, that the legislation
complies with the scope limitations imposed by the international constitu-
tion (1.e. thac it applies only to those crimes which a state does not have an
international dury to prosecute); and third, cthat the legislation be approved
by the international community, eicher through a UN Security Council
resolucion or a widely subscribed mulci-lareral treaty. This most restrictive
class of amnesty is an extremely recenc development, and to dace, no states
have fully conformed to this model. The amnesty laws enacted in Bosnia &

217 Guatemalan Law, artcle 11 staces:
The crimes which fall outside che scope of che currenc law or chose chac are malienable or char {or
which the exunction of penal responsibilicy is not permicced m contormity wich che mternal law or
internauonal treaties approved or racified by Guatemala will be prosecuted 1n conformicy wich che
mechod escabhished by the Code of Penal Procedure.
[loarc 1]
218 President of the Guatemalan Congress, Alviro Arzu. desernibed che law as “noc calllimg] for a
general amnesty and L0 noc provid{ing} procecaon for common crimes ” Edward Hegscrom, Grrateniala
Anngesty Pl Appatlc oo, Housron Crirox., Deco T80 19960 ar A
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Herzegovina and Croatia do, however, approximate the requirements of In-
ternational Constitutional Immunity.

To place the Bosnian amnesty laws in context, 1t IS important to note
that, since the Dayton Peace Accords of 1995 [hereinafter Dayton Accordsl],
the state of Bosnia & Herzegovina has been comprised of two constituent
entities—The Federation of Bosnia & Herzegovina and the Republika
Srpska. Each of these entities has a separate legislative process. Therefore,
the Bosnian amnesty legislation consists of two separate laws, the Amnesty
Law of the Federation of Bosnia & Herzegovina and the Amnesty Law of the
Republika Srpska.?!'” (Pre-existent amnesty laws, each legally invalid, inap-
plicable, and discussed herein only in the footnotes, turther complicate the

contextual background to these two laws.)??” The Federation and Srpska

Laws only grant immunity for a narrow subset of crimes linked to specific
provisions in the penal code, namely crimes against the military forces,
propagation of false information, and possession of weapons.=*! Thus, in ef-

219, Amnesty Law, 1996, weprinted mr Official Geazerre of Bosnia & Herzegorana (Bos & Herz., Federanion
of Bosnia & Herzegovina) (on file wich Harvard Internacional Law Journal) [hereinafter Federation Lawl;
Amnesty Law, 1996, seprinted in Ofpeeal Gezette of Republika Srpska (Bos. & Herz | Republika Srpska) (on
file wich Harvard Tncernational Law Journal) [heremafter Srpska Law ], For a discussion of che constiwu-
tional status of the constituent entities of Bosnia & Herzegovina, see venerally THE YUGOsLAv CRISIS TN
INTERNATIONAL Law (Damel Bethlehem & Mare Weller eds.. 1997).

220. The hrse invalid, pre-exisung law, the Decree with the Power of Law on Amnesty, was passed by
che auchorities of the Croatian Republic of Herzeg-Bosnia. Towever, Artcle 1(3) of cthe Conscicution ol
Bosnia & Herzegovina does not recognize che "Croatian Republic of Herzeg-Bosnia™ and “cherefore the
laws adopeed by 1ts organs are noll and vord.” UNH.C.R. Sarjevo, Awmeity Laes i Bosnier and Herzego-
rons. heepiwwawerefugees.aner/en/doc/amnesey.heml (visiced Mar, 22, 2001 This law poses problems tor
two groups: 1. "{Indwviduals hiving n Croat admuinistered arcas bur amnested under the Federation
Law™ and 2. Individuals amnestied under the Croanan Republic of Merzeg-Bosnia “but staving i other
parcs of che Federation.” 7. Theoretcally, individuals fulling in che tormer category should be immune
from prosccution as the Federadion Law has validicy in Croac-controlled arcas. buc individuals 1n che
second category would be subject to prosccution as the Croatian Republic of Herzeg-Bosnia had no law
making power at the time the legislation was passed. [, See wlio The Dayveon Peace Accords, Annex [11
(Constitution of Bosnia & Herzegovina) arc. [(3) (Iisting the consticuent entities of Bosnia and Herzego-
vina), htep://www.state.goviwww/regions/euribosniaibosagree.hemi (visiced Mar. 22, 2001). The second
invalid, pre-exisung law 1s the Republic of Bosnia and Herzegovina Law on Amnesty [hereinafter Re-
public Law]. It was passed by the Assembly of the Republic of Bosni & Herzegovina on February 12,
1996, and was micially intended to apply chroughoue che territory of Bosnia & Herzegovina, However,
the texe was adopred after the signing of the Dayton Accords on December 14, 1993 ac the Paris Confer-
ence. Thar agreement made the Republic of Bosnia & Herzegovina a legal nullicy. As che UN High
Commussioner’s ofhee explains: “The law adopeed 1in February 1996 by che Parliument of the R BH {Re-
public of Bosnia & Herzegovina} is unconsticutional since 1t was adopred by a legislaove body not com-
petenc o pass such legisladion.” (/o Nee alio The Daveon Peace Accords, wpive, at Annex I are. THL),
(3)a). (reserving to the consutuent entites all non-enumerated legislative powers). While the Constiou-
vonal Court of Bosnia & Herzegovina has not removed chis earlier law from che stacuees by deeming e
unconsacuntonal, amnesey has been granted based on the Federation Law rather chan the Republic Law
since June 1996,

221 Federavion Law, Article |, reads:

Amnesoy s applied toall persons who have by December 220 1995 commuteed criminal acts againse
the foundations of social system and security of Bosni and Herzegovima—Chaprer 15, againse the
m forces—-Chaprer 20 of che Criminal Act wiken over from SERJ, call on resistance as per Ar-
ticle 201, propugation of false intormacon as per Arncle 2030 illegal possession of weapons and ex-
plosives as per Article 213 toreseen in the corresponding Criminal Act apphied in che werritory of the
Federation of Bosnia and Herzegovina Theremafter “che Federanion™] as well as che criminal ace of
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fect, the Federation and Srpska Laws reverse the exclusionary wording of all
amnesty laws previously considered in this Article. Previous amnesty laws
granted general immunity and then provided a list of exception crimes to
which amnesty does not apply. The Federation and Srpska Laws never grant
a general amnesty, instead enumerating an exclusive list of crimes in relation
to which amnesty does apply.

The two laws impose an additional substantive limitation. Amnesty is
only granted to “criminal acts against the foundations of the social sys-
tem.”??? The crime must have been committed against the state, encom-
passing both the social system and the military.??? Amnesty is not granted to
crimes against individuals and thus, serious violations of international hu-
manitarian law directed at particular persons are excluded. While these seri-
ous international crimes are not explicitly excluded from the two amnesty
laws (as they are in the case of the Guatemalan Law), the fact that che Fed-
eration and Srpska laws grant amnesty only in relation to an exclusive, enu-
merated list of crimes excludes international crimes from immunity. These
laws thus comply with Bosnia & Herzegovina's international obligations and
demonstrate legitimizing coherence.”>"

The 1996 Croatian amnesty law (“the Croatian Law”) provides a second
example of an International Constitutional Immunity. The Croatian Law
achieves similar scope restrictions to that of its Bosnian counterparts,
though through a different textual mechanism. The Croatian Law begins

with a “general amnesty . . . to the perpetrators of criminal acts committed
during . . . armed conflicts . . . in the Republic of Croatia.”* Article 3 of the

not responding to a milicary call and avoiding of milicary service by making himself incapable or by
imposture and voluntary leaving and escape from armed forces foreseen in Article 8 of Application
Act of Criminal Act of the Republic of Bosnia and Herzegovina and Criminal Ace C'Ofhcial Gazerte
of RBH, No 6/92, 11/92, and 21/92). if the publishment {sic} of chese persons is foreseen by this
Act or other Application Act applied on che territory of the Federation,

Federation Law, spra note 219, arc. 1. Srpska Law, Arccle 1, reads:
This Law shall grant the immunicy from a prosecution, or wholly or partially acquiccal of @ sentence
[sic} or a non-enforced part of sentence {hereinafter the amnesty], to all persons who have, between
January 1, 1991 and December 11, 1995 committed criminal aces against che foundacions ot soctal
system ol Republika Srpska under Chapeer XV, or criminal aces against the military forces of Re-
publika Srpska foreseen in the Criminal Code of Republika Srpska, and criminal aces of propagacing
of talse informacion as per Arcicle 203 and illegal possession of weapons and explosives as per Article
213 ot the Cruminal Code of Republika Srpska—special parc.

Srpska Law, wrpra note 219, art. |1

222 Federation Law, wipra note 219, arc. 1. The Srpska Law s similar to che Federanon Law in chis
respect. Srpska Law, wipro note 219, arc. 1.

223 U.N.H.C.R. Sarayevo, Croiientary: Amnesty Laws vr Bovierer and Herzegovina, hopy swww.retugecs.
net/en/dociamnesty.heml (visiced Mar 22, 2001).

224, The Srpska Law has been mconsistencly apphied. The public prosecutor of Banka Luka, che capi-
cal of the Republika Srpska. has nored char cases not covered by che law, chough reported. are often not
prosccured, @ position seconded by che prosecutor of Visegrad See Amnesty Laws o0 B and Herzegovine,
vepr noce 2200 The Srpska Law does, however. include an explicic exempuon for “criminal aces chae
resulced in premediwted murder”™ Srpska Law, v note 219, are. 2

225 Law on General Amnesey 1996 (Croatia), O/fcral Guazette of the Republic of Croatea e, SO (on hle
with Harvard Internacional Law Journal) (cypographical corrections from unoificial cranstarion noc indi-
cated) [heremateer Croatnian Law] The operative Articles | and 2 of che law read:
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law then provides an extensive list of exemptions from amnesty, which in-
cludes “the most flagrant violations of international humanitarian law” and
“war crimes.”??¢ These exceptions are each tied co articles of the Croatian
Penal Code?*” and range from genocide to slavery, and discrimination to ter-
rorism. This extensive list of exceptions brings the Croatian Law into com-
pliance with most international obligations. Nonetheless, a general amnesty
followed by a list of exceptions it is not as effective a scope limitation as an
explicit, enumerated list of crimes to which amnesty attaches, such as that in
the Bosnian Law. For example, emerging international crimes, such as rape
as a war crime and as a crime against humanity,??® are notably missing from
the list of exceptions in the Croatian Law. While Croatia may not bear
specific obligations to prosecute these crimes, a true Internacional Consticu-

By this Law a general amnesty is granced to che perpecracors of criminal acts commiceed during the
ageression, armed rebellion or armed conflices, or in relation to the aggression, armed conflicts, or
armed rebellion in che Republic of Croatia.
The amnesty shall also apply to the execution of a valid verdict pronounced to the perpetrators of
criminal aces from paragraph 1 of chis Arcicle.
The Amnescy from criminal prosecucion and proceedings shall apply to the acts commiteed during
the period of August 17, 1990 to Auguse 23, 1996.
Article 20 No criminal prosecution shall be undertaken and no criminal procecdings shall be insti-
tuted againse che perpetrators of criminal aces referred co in Arcicle 1 of this Law.
Criminal prosecution already undertaken shall be cancelled and criminal proceedings already un-
derway shall be cerminated ex officew by che court’s ruling.
An arrested person w whom che amnesty under paragraph 1 of this Arcicle applies shall be released
frec by the court’s ruling.

[d. ares. 1-2.

226. Article 3 of che Croatian Law reads:

Exempted from the amnesty referred to in Article 1 ot chis Law shall be perperrators of the most
fhagrant violations of humanitarian law having che character of war crimes. specihcally; Acts ot
Genocide (Arcicle 119), War Crimes Against the Civihan Population (Arcicle 120:D War Crimes
Against the Wounded and Sick (Arucle 121:1) War Crimes Against Prisoners of War (Arcicle 122);
Organization and Instigacion of Genocide and War Crimes (Arcicle 123), Unlawful Killing and
Wounding of the Enemy (Article 124), Ilegal Seizure of Possessions trom Killed and Wounded on
the Baccleheld (Arcicle 1235); Use of Prohibited Combatr Means (Article 126); Violation of Envoys
(Article 127); Cruel Treatment of the Wounded, Sick and Prisoners of War (Article 128), Un-
justificd Delay in Repatriation of the Prisoners of War (Arucle 129); Destrucoon of Culcural and
Hisroric Hlertage (Article 130), Instigation of the War of Aggression (Ardicle 131); Abuse of Inter-
national Signs (Arucle 132); Racial and other Discrimination (Article 133): Imposition of Slavery
and Transport of Enslaved Persons (Article 134); Internacional Terrorism (Article 135); Endanger-
ment of Persons Under Incernational Protection (Arcicle 136): Taking Hostages (Artcle 137); of the
Basic Penal Code ot the Republic of Croatia (Official Gazettre No. 3179 3—revised text, 33/93,
108795, and 16:96) and criminal acts of terrorism pursuant to che provisions of international law
Perpecrators of other criminal aces defined in che Basic Criminal Law of the Republic of Croacia
tOthcial Gazette No. 31/93—revised texe, 33/93. 108/95, and 16/96). not comnuceed during the
aggeression, armed rebellion or armed contlices or in relavion to che wugression, armed rebellion or
armed conflices in the republic of Croacia shall be exempred from amnesty.

L arc. 3

227 Ser Penal Code of che Repubhic of Croacia, evedd i WELLER & BURKE-WHITE s note -1, ac
ch 2.

2280 A recent decision of che Internacional Criminal Tribunal for Yugoslavia has found rape w war

crime and o erime against humanicy, See Prosccutor v Dragoljub Kunarac, e all 2001 1CTY No. T1-96-
230a0 30464 (Feb, 22)0 1o is unclear however, whedher rupe would quality as o war crime against the
civilian populacion under Article 120 of the Croatian Penal Code and chereby be exemipe trom the am-

nesty.
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tional Amnesty would not allow immunity for such universally condemned
and internationally prosecuted crimes. Paragraph 2 of Article 3 of the Croa-
tian Law 1s also noteworthy. It exempts crimes not committed “during the
aggression, armed rebellion, or armed conflicts o7 in relation to the aggres-
sion.” The use of the “or” conjunction allows amnesty to apply if even the
least restrictive contemporaneity test 1s met, rather than requiring the more
restrictive relation test to be met. Therefore, while the Croatian Law in-
cludes significant restrictions on the scope of immunity, it is too inclusive to
qualify perfectly as an International Constitutional Amnesty. Nonetheless,
on its face the law demonstrates coherence as it applies equally to everyone
within 1ts jurisdiction.???

The domestic legitimacy of the Bosnian and Croatian Laws approach, but
do not meet, the requirements of International Constitutional Immunity.
Freedom House gave Bosnia a score of 5, 5 (partizally free) for 1996-97.
While this represents an improvement from previous scores of 6, 6 (not
free), it suggests that Bosnia & Herzegovina lacked the kind of free discourse
and political expression that characterizes International Constitutional Im-
munity.”*® Nonetheless, at least procedural democracy existed in Bosnia
when the amnesty laws were passed. The Federation Law was passed by the
Federation of Bosnia & Herzegovina on June 30, 1996 pursuant to the Con-
stitution of the Federation of Bosnia & Herzegovina, and the Srpska Law was
passed by the Srpska parliament pursuant to the Republika Srpska Constitu-
tion.”*! The parliament of the Federation, which promulgated the Federa-
tion Law, “included representatives elected in the 1990 elections tor the
Parliament ot Republic of Bosnia and Herzegovina from the territory of the
Federation.”** On September 14, 1996, after the passage of the two laws,
new elections were held pursuant to the Dayton Accords, further indicating
a successful democratic transition.”*? Furthermore, at the time the laws were

229, I must be noted, however, that the law 1s noc always applied in o coherent manna and “Serbs
have complained thac some of chem have been arrested .. under charges which should be amnestied
under the law.” Western Officialy Visit Nukovar 1o Oversee Peace Agrecnent, AGENCE Fro Presse, May 20,
1998, wrrrilable ar LEXIS, Nexis Library, Agence France Presse File. The law has, however, been applied
successtully to seme Serbs. such as Dragan Lapcevic, who was released pursuant to che amnescy after
bemng raken into custody on war crimes charges. OSCE Gires Reserved \Yelcone to Zagrel's Refugee Ples,
AGENCE FRroPRESSE, Apr. 11998, weeilable ae LEXIS, Nexis Library, Agence Fr Presse File, According
to the Republic of Croatia, by Seprember 15, 1996, ninery-tour Secbs had been relcased pursuant to che
law. Further Report o Situation of Houmienr Rights 00 Crotice Porsiant to Resolution 1079 (1993), M2 Prizss-
wire, Dec. 100 1996, avaidable ar LEXIS, Nexis Library, News File.

2300 See FreEEpos HOUSE, sipra note 20.

231, This section tocuses predominacely on che domestic legitimacy of laws enacred by che Federa-
cron. While progress tended to be stower in the Republika Srpska, the elections and clection certitheanion
described i apply o both consutuent entities of Bosma & Herzegovina,

2320 Federation of Buinic and Herzewnrne, hupdiwww.bosmanembassy.org thih heml (visiced Mar 22,
2000, While these clections have been considered a0 “taiture of democracy™ mthae navenalist partics
prevailed, thev were “the only tree clections i Bosma™ betore Dayeon. Davin Criaxoier, Bossia:
FAKING DEMOCRACY ArrER Dayrox 290 (19949),

2330 See Caront RoGeEr, THE BREAKGP OF YUGOSLAVEA AND THE WAaR IN Bosxia 71 (1998, While

these elections occurred atter the passuge of che laws i quesoon, thev doserve as evidence of the
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passed, the OSCE certified that “conditions existed for the eftective holding
of elections.”?* This finding indicates that there existed in Bosnia & Herze-
govina a political climate “in which ideas could be openly contested and in
which independent opposition groups were encouraged.” > This is not to
say that democracy in Bosnia & Herzegovina was ideal or fully entrenched in
1996, or even today. The point is merely that by mid-1996, Bosnia & Her-
zegovina was moving toward the kind of representative democracy which
respects the will of the people as the ultimate source of governmental
authority.

The Croatian Law carries a similar level of domestic legitimacy. Freedom
House gave Croatia a score of 4, 4 (partially free) in its 1996-97 survey.>*¢

Like Bosnia & Herzegovina, this score does not suggest that open and free

discourse existed. But again, Croatia was at least a procedural democracy.
Instead of simply being dictated by a presidential decree, the Croatian am-
nesty law was passed by both houses of the Croatian Parliament on Septem-
ber 20, 1996.%°" Though Tudjman’s government has been criticized for its
“authoritarian style of rule,”?*¥ the parliament thai promulgated the Croa-
tian Law was elected in open elections in October 1995. During those elec-
tions, the opposition cooperated and was able to put forward a meaningful
agenda.”’ The quality of these elections confirm the existence of procedural

democracy at the time the Croatian Law was passed.

strengthening of democratic inscitutions and governmental responsiveness to the public will. e must be
noted chat, due to the fragile peace, local elections had to be postponed and voting irregularicies, such as
ballot box stutfing, were reported. 1. ar 7172, Nonetheless, these elections stand as evidence chac “che
contours of an insticutional framework for Bosnia and Herzegovina {were} emerging.” ECONOanST [in-
TELGENCE Unrr, THE EcoNoast INTELLIGENCE Unir Country ReporTs -H1H QUARTER 19906,
Bosxia-Herzecovina, CROATIA, SLoviENIa 6 (19906). The most significant of the six separate clections
of December 1996, for our purposes, were the eleccion of 140 members to the House of Represencatives
of the Federation of Bosnia & Herzegovina and of crghey-three members co the Nadional Assembly of the
Republika Srpska. as these are che two enoities which passed the amnesty laws. See HANS SCHMEETS AND
Jranetr EXei. THE 1990 Bostia-HERZEGOVING ELECTIONS: AN ANALYSIS OF THE OBSERVATIONS 15
(1997) (noting the breakdown of che vore amongse the parties in these two clecnions)

234, SCHMEETS AND EXEL, safra note 233, at 1 we wlso The Davion Peace Agreement, Nov. 21,
1995, Bosmia & Herz-Croac., at Annex 3. huopu/wwwstate.gov/wwwire glons/eur/bosnia/davannd homl
(visited Mar. 22, 2001) (noting che role of che O.S.C.E.usa moniwr),

255 CHANDLER, wupra note 232, ac 1Y,

2360, See FruEDOM HOUSE, supra note 26

237 Cruat Parliament Ratifics Accord with Belgracle. Pavsey Nnmesiy Lo, DECTSCHE PRESSE-AGENTUR,

Sepe. 20, 1996. Nonetheless., che racifying ace of a parliament, it not perfect. is of greac sigmificance

2380 Ecoxosst INrerniceser UNer, EcoNoasT INTELLIGENCE UNtr COUNTRY PROFILES 1997 —
98, Bosnia-HerzeGovINA AND CroaTia, 34 (1999). Tudiman’s government was far from a model de-
mocriacy and the parliament i question was not necessarily representative. In tact, numerous war crimes
were commiceed 1n Croata betore the Amnesty, some quite possibly wich Tudyman’s knowledge or acqui-
escence. Morcover, numerous allegations throughout 1996 suggested char Tudjyman may have been guiley
af “abuse of power” for, aiter ole, failing © confirm the assembly s appoinuments of mavors, ECoNosnsy
INTELLGENcE Uaer, Toe EcosoatsT INTELLIGENCE UNIT COUNTRY REPORTS TST QUARTER 90O,
BOSNIA-F ERZEGOVINA, CROATIA. SLOVENTA 1O (1906)

239, Sec LecoNoasT INTELLIGENCE UNTr, THe Ecoxoanst INtenicescr Usrr Counrry Ri-
PORES IST QUARTER 1996, supra note 238, ac 16,
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The central reason for placing the Bosnian and Croatian Laws under the
category of International Constitutional Immunity is that both demonstrate
a high degree of international approval and legitimacy. Each law traces its
source to a multi-lateral peace treaty, the Dayton Accords, to end the war in
the Balkans, with explicit UN Security Council approval. This international
approval serves two purposes: (1) limiting the scope of immunity and
(2) enhancing international legitimacy. As noted, these laws first took shape
in the Dayton Accords, which called upon the parties to grant amnesty to
any “returning refugee or displaced person charged with a crime, other than
a serious violation of international humanitarian law as defined in the Stat-
ute of the International Tribunal for the Former Yugoslavia since January 1,
1991 or a common crime unrelated to the conflict.””"® States-Parties were
thereby required to include within their amnesty legislation most crimes
committed by displaced persons, but to exclude those violations of interna-
tional humanitarian law within the jurisdiction of the International Crimi-
nal Tribunal for the Former Yugoslavia (ICTY), namely genocide, crimes
against humanity, and war crimes.?!! The need for careful drafting of am-
nesty legislation was further reinforced by UN Security Council Resolutions
establishing the Yugoslav Tribunal?*? and the Statute of the Tribunal itself,
which empowered the Tribunal to prosecute “persons responsible for serious
violations of international humanitarian law commicted in the territory of
the former Yugoslavia since 1991 in accordance with the provisions of the
present Statute.””** Any grant of amnesty that included crimes wichin che
jurisdiction of the Tribunal would have been in violation of the Dayton Ac-
cords and the Security Council Resolutions.

The fact that the Bosnian and Croatian Laws originated from an interna-
tionally supervised peace process enhances their international legitimacy.
The Dayton Accords, which include amnesty provisions of Annex VII, were
initialed by the Presidents of Bosnia & Herzegovina, Croatia, and Serbia”

240. The Dayton Peace Agreement, siupra note 234, at Annex VI art. 6. Article 6 reads n full:

Anv returning refugee or displaced person charged with a crime, other chan a serious violation of 1n-
ternational humanicarian law as defined in the Statuce of the International Tribunal for the Former
Yugoslavia since January 1, 1991 or a common crime unretated to the contlice. shall upon recurn
enjoy an amnesty. In no case shall charges for crimes be imposed for political or other inappropriate
reasons or to circumvent che application of the amnesty.

Id. arc 6.

241. Scatute of the International Criminal Tribunal for the Former Yugoslavia (1993), republished i
Basic DOCUMENTS OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR YUGOSTAVIA 1 (1998) (heremnaf-
ter ICTY Sratutel].

242 U.N.SCORC-175ch meg. ar 1, UUNL Doc. S/Res/S808 (1993), (athrming chat “all parties are
bound to comply wich obligations under rnternational humanitarian law™); U.N. SCOR 3217 ¢ch mug. at
I, U.N. Doc. 8/Res/827 (199 3), (establishing the Tribunal and requiring chac scaces “fully cooperate wich
[icd .. {by waking} any measures necessary under their domescic law to implement che provisions ot che
present resolution and the Statuee™)

245 ICTY Stacute yapre note 2 11, arc. 1.

244, The wccords were initialed by President zetbegovie, for the Repubhc of Bosnia & Herzegovina,
President Tudyman. tor the Republic of Croatia, President Milosevic, tor the Federal Republic ot Yugo-
stavia and for the Republika Srpska. and President Zubak, for che Federation of Bosnia & Herzegovina.
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and witnessed by members of the Contact Group: Britain, France, Russia,
the United States, Germany, and [taly. The Accords received explicit support
from the Dayton Conference’s three co-chairmen, U.S. Secretary of State
Warren Christopher, EU representative Carl Bildt, and Russian Deputy For-
eign Minister Igor Ivanov, as well as from Presidents Clinton and Yeltsin.>*
Soon after the signing of the Accords, the UN Security Council, acting un-
der Chapter VII of the UN Charter, issued a resolution “{althrm-{ing]} the
need for the implementation of the Peace Agreement in its entirety,” and
calling “upon the parties to fulfl, in good faith, the commitments entered
into in that Agreement.”?*® The Security Council similarly called upon
Croatia to implement its amnesty law.>" The extensive international in-
volvement in the Dayton peace process and the explicit UN support for the
peace agreements, including the amnesty provisions, imbue the Bosnian and
Croatian Laws with international legitimacy. International involvement is
sufficient to conclude that the will of the transnational polity as the ultimate
source of authority has approved the amnesties in these cases.

The goal of the Bosnian and Croatian Laws appears to have been to ensure
protection of minorities from arbitrary prosecution, while simultaneously
facilitating accountability for severe violations of international humanitarian
law. The Croatian and Bosnian Laws balance the dual dictates of the Dayton
Accords

a guaranteed amnesty for most crimes and liability for violations
of international humanitarian law. The Croatian amnesty legislation has
been invoked by a number of Croatian Serbs suspected of minor crimes
during the war in the former Yugoslavia.?®® Yer, the legislation has not pre-
vented the ICTY from prosecuting the perpetrators of serious violations of

245, See Ricrarp HoLsrook:, 1o Exp a War 311-12 (Medern Library 1999) (1998): Remarks at
the Inicialing of che Balkan Proximicy Peace Talks Agreemenc: Remarks by U.S. Secretary of State War-
ren Christopher and President Milosevic of Serbia, President Tudjman ot Croatia, President [zetbegovic
ot Bosnia-Herzegovina. Representatives ot the European Union, the Contact Group and Negotiating
Team Members, Nov. 21, 1995, huep//www L.umn.edu/humanres/icty/dayon/dayroncemarks heml (vis-
ited Mar, 22, 2001)

246. U.N. SCOR 3607¢h mrg. ac 1, U.N. Doc. S/IRES/1031 (1995). Resoturion 1031 turcher scressed
“the parties” commitment to the tight of all retugees and displaced persons treely to recurn to cheir homes
of origin in safety” chrough a limiced amnesty decree to prevenc recalintory prosecution of refugees.

247, U.N. SCOR 3801ch meg. 7, U.N. Boc. S/Res/ 1120 (1997) The Resolution

[ulrges the Government of the Republic of Croadia to eliminate ambiguities in implemencacion of
the amnesey Law, and to implement 1c fairly and objectively in accordance wich internacional stan-
dards, 1n particular by concluding all investigations of crimes covered by che amnesty and under-
taking an immediate and comprehensive review wich United Nacions and local Serb participation of
all charges outstanding against individuals tor serious violations of international humanicarian law
which are not covered by the amnesty in order to end proceedings against all individuals against
whom there s insufficient evidence.

fid: e alse Scatement of the UUNL Security Council President. Sepr. 200 1996, cuted m Forther Repore on

Sitieatins of Fluman Righits in Croatia Peozcrant to Roolution 1019 supra note 229,

248, Dragan Lapeevic, for example, was released on April T, 1998 atter invoking the law and having
his arresc warrant annulled. OSCE Grrey Reverved Welconte to Zagrei's Refugee Plans, wpra note 229, In toral,
more than 13,000 Serbs were purdoned under the legislation by March 19980 Governiient o far Pordined
Choiescinds of Nertys fron Wir=-Related Charges, ASSOCIATED PREss, Mar, 18, 1998,
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international humanitarian law.?* Croatia and Bosnia & Herzegovina have
secured international support and legitimacy by finding the middle ground
of amnesty for some and accountability for others.

By examining legitimacy and scope, this Article has developed a frame-
work for analyzing amnesty legislation within four clearly distinguishable
categories. The boundaries of these theoretical categories are permeable.
While not every amnesty law fits perfectly into a category, the two-axes
framework highlights important systematic ditterences between the laws.
Parc II has essentially constructed a framework. Part III begins the process of
operationalizing the framework by suggesting how courts have implicitly
applied it in the past.

III. CHALLENGING IMMUNITY

The etfect of these four categories of amnesty—Blanker Amnesty; Locally
Legitimized, Partial Immunity; Internationally Legitimized, Parcial Immu-
nity; and International Constitutional Immunity—depends as much on
their application as on the actual text of the laws. So far, this Article has fo-
cused predominantly on a purely textual reading of amnesty legislation. Part
III turns to the application of these laws by examining recent challenges to
them in a variety of forums. Legal challenges to the validity of amnesty leg-
islation generally have taken two forms: petitions to the Inter-American
Commission on Human Rights [hereinafter the Inter-American Commis-
sion} and cases brought before the high courts of the states that enacted che
legislation. This Part supplements the analytical framework developed in
Part 11 by evaluating the judicial interpretation and applications of these
amnesty laws.

A consideration of the jurisprudence of courts enforcing amnesty laws is
of particular significance, as it allows us to test the analytical framework
developed in Part II. While available case law is still limited, the results are
clear. Blanket Amnesty is accorded no extraterritorial validity and only some
recognition by subsequent regimes in enacting states. Locally Legitimized,
Partial Amnesty likewise receives lictle international recognition, though it
is more often accorded domestic authority. Internacionally Legitimized, Par-
tial Immunity tends to be upheld both domestically and internationally.
Unfortunately, the body of case law in this area remains small and is neicher
broad nor consistent cnough to provide precedental value. It does indicate,
however, that courts have, even if unknowingly, applied a framework not
unlike that developed in this Article.

29090 Se Gareriieeni o Joor Pevioiieed “Thosands of Serbs froin \Car-Relaated Chargs. apra noce

N

248 (noting
that by 1998 che 1CTY had indicted owenev-hve Croatian suspeces specibically exempeed from amnesey).
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A. Application of Blanket Aniesties

Blanket Amnesty has been che subject of considerable judicial actention
by the Inter-American Court and the Inter-American Commission. Because
many of the Blanket Amnesty laws promulgated during the 1970s and
1980s were of Latin American origin, these two inter-American insticutions
have been well situated to conduct judicial inquiry.?? The majority of this
body of case-law has not dealt with the acrual validity of amnesty legisla-
tion, but rather the rights of victims to adequate means of redress for grave
human righes violations. However, there have been a few exceptions.”' In
each of the following cases, an international tribunal found Blanket Am-
nesty laws invalid and unenforceable. The cribunal condemned che enacting
states and found each amnesty to be a fundamencal violation of international
law. These cases support the proposition that Blanket Amnesty lacks validity
and should not be enforced domestically or excracerricorially.

The vast majority of petitioners before the two Inter-American institu-
tions have based their claims on rights enshrined in the Inter-American
Convention on Human Righes (“the Inter-American Convention™),”>? which
requires states to uphold the “rights and freedoms recognized” in che Incer-
American Convention, including the right to judicial personality, the right
to a fair trial, and the right to judicial protection. In front of the Inter-
American Court and Commission, these treaty-based righes have given rise
to claims that Blanket Amnesty laws enacted in Latin America violate state
obligations to victims. While the Court’s and the Commission’s scope of
inquiry are admittedly limited, these cases provide the only significant and
systemartic consideration of these issues by an internacional cribunal co dace.

The Inter-American jurisprudence begins with the Veldsguez Rodrigues
Case, brought against Honduras before che Inter-American Courc in 1988.
Velesquez Rodriguez was not, however, a direct challenge to an amnesty law,
but rather a complaint on behalf of the relatives of Manfredo Veldsquez, who
had been illegally detained by members of the State Information Service and
eventually became one ot the “disappeared.” Reterring to Arcicle 1(1) of che
Inter-American Convencion, the Court found “thac {ched pracrice [of} torture
and assassination wich impunicty is itself a breach of the dury to prevent
violations of the rights to life and physical integrity of the person.”?3* The
Court went on to hold that Arcicles 8 and 25 of the Convention obligate
states “to investigate every situation involving a violation of the rights pro-

2300 N Charter of the Organization of American States, Apr. 30, 19430119 U NUTS, A0 ac chaa, are

251, Foradiscussion of the [nrer-American Human Righes syscem, see generally Jo. M Pasqualucct,
The \Vhode Trath irdd Nothing Bt ihe Troth: Traeh Conmissions. npunity. aid the Liter-Nierican Huian
Righes System, 12 BULINTL L] 321 (191,

252, American Convenuon on | luman Righes, Julve I8 1978, 11010 CUUNCTS, T3, ae ch 2, are 8,

233, Veldsquez-Rodrivuez Case, Judgment of July 29, 1988, Inter-Am C.H R SerC) Noot (1988,
U7 weprinted in 2% LLAL 291 (1939)
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tected” in the Convention.”> The Court concluded that Honduras had
breached its obligations “to carry out an investigation into the disappearance
of Manfredo Veldasquez, and . . . [to} fulhl . . . its duties to pay compensation
and punish those responsible.”>> States-Parties to the Convention thus have
an affirmacive duty to their citizens to prevent and punish serious human
rights violations.?>®

The Inter-American system also considered the validity of Blanket Am-
nesty in cases before the Inter-American Commission, a “quasi-judicial
body” with the authority to issue recommendations, but without enforce-
ment power.”>’ The cases before the Commission fall into two categories—
the early jurisprudence of 1993-94 and the more recent Chilean case of
1997. Development of this jurisprudence indicates a growing condemnation
of Blanket Amnesty.

The 1992-93 cases before the Inter-American Commission all found that
states have a duty to investigate human rights violations and to ensure com-
pensation for victims.”>® In its October 1992 report in Conswelo v. Argen-
tina,?” the Commission confronted an amnesty law,”*® which allowed for the
prosecutions of top military commanders and created an investigatory
mechanism to record past atrocities. Nonetheless, the Commission found the
amnesty law incompatible with the state’s obligations under the Inter-
American Convention, interpreting the right to a fair trial under Article 8.1
to apply to victims and perpetrators alike.”?! With respect to “access to judi-
cial protection” under Article 25.2 of the Inter-American Convention, the
Commission noted a duty to “ensure that any person claiming such remedy
shall have his rights determined by the competent authority provided for by
the legal system.”?®* Finally, the Commission cited the Veldiquez Rodiiguez
judgment: “states must prevent, investigate and punish any violation of the
rights recognized by the Convention. " In a similar report for Alencdoza @
Urugray,>® the Commission reached a nearly identical conclusion, finding

254, 149 176

255 L7 q 178,

256. Relevane Scates-Parties to che Convention and their respective dates of ratification of the Conven-
ton are: Argentina (2/2/84), Chile (11/22:69), El Salvador (11/22/69), Guatemala (11/22/69), Haici
(9/1-1/77), Honduras (11/22/69), Nicaragua (11/22/69), Peru (7/27/77), and Uruguay (11/22/69).

257. Robere O. Weiner, Trying to Meake Eids Meer: Recnietling the Lt and Practice of Himeon Rights Ain-
pestivs, 26 ST MARY'S L], 857, 865 (1993).

258. See Douglass Cassel, Lessons from the Ninwricas: Guudelines for Liternational Response 1o Aniiesties for
Arroctrier, 59 Lo & Conteare, Props. 197, 212 (1996).

2359, Case 10147, Inter-Am. CH.R. -1, OFA ser L VIS 3, doc, T-H (19930,

260. Final Act (Arg.) and Due Obedience Luw, sapra note 91,

261, See Consuelo v, Argendina, Case 10147 ITncer-Am. CHOR. 1, 9 33 (noting “the effects of che
disputed measures was to weaken che vicom's right to bring a criminal action 10 a court of law™).

262 14, § 38

263 140§ 10 (quotng Vekdsquez-Rodriguez Case. Judgmenc of July 290 1988, Inter-Am. CH R.
(Ser. O)No -, 9 166.)

264, Mendoza v, Uruguay, Case 10,0290 Inter-Am. CHLURL 1540 OFAsser. LVALRA doe 11 (19930,
In chis case the Commussion addressed the Uruguayan amunesey. which burred all criminal prosecutions
but letr civil remedies intace. See Cassel. wpra note 258, ac 211 Four petitioners had denounced Uru
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the involved amnesty legislation to have violated the victim'’s right to a fair
trial and the state’s obligation to investigate. The Commission did not deem
all amnesty laws de facto violations of the Inter-American Convention, but
rather indicated the need to “weigh the nature and gravity of the events
with which the law concerns itself.”*%

From these three cases, one can conclude that the Commission was dis-
mayed by the amnesty laws in Argentina and Uruguay. Yet, due to both its
non-binding authority and its awareness of the political realities of Latin
America,*¢ the Commission was not in a position to make a definitive
statement on the invalidity of all Blanket Amnesty laws under the Inter-
American Convention. Rather, the Commission identified certain aspects of
the legislation that were in breach of the Convention and proposed alternate
acceptable solutions. The Commission’s final recommendations focused on
neither the inherent illegality of amnesty laws nor on the obligation to pun-
ish perpetrators, but rather on the right of victims to “just compensation for
the violations.”?¢” The Commission was in the awkward position of simulta-
neously condemning amnesty laws while giving guidance as to what could
legitimize such a law. This difhculty arises because the Commission based
its analysis on victims’ rights to redress rather than on the legitimacy of the
legislation. This may be understandable on the grounds that, since the laws
had been passed by eftective, recognized governments, the Commission
found itselt unable directly to question the laws’ validity. Had the Commis-
sion been willing to disaggregate the state and base its considerations di-
rectly on the legitimacy of the legislation, it might have reached far more
coherent and jurisprudentially consistent results.

The Inter-American Commission took a step in this direction in a more
recent report of October 15, 1996 in the case of Hernwsilla 1. Chile 2% This
report athrms an obligation to prosecute perpetrators of serious violations of
the Convention and condemns the Chilean legislation. The Commission
notes that Chile has “recognized its obligations to investigate previous viola-

guayan law No. 15.848 as applied, arguing chac © violated rights enshrined in che Inter-American Con-
vention. Mendoza, Case 10.029, Incer-Am. C.H.R. 134,
265. 1d. 9

tion 1n El Salvador and again reached a similar conclusion, but noted that an amnesty not preceded by an

38. In the third case from che carly 1990s, the Commission considered the amnesey legisla-

individual acknowledgment of responsibility was particularly problemacic. See Report on the Sicuatien of
Human Rights in El Salvador, Inter-Am. C.H.R. OEA/Esr/L/V/ILS6 (1994).

266. See Casscl, supra note 238, at 209

267. See Consuelo, Case 10147 Incer-Am. CHR 41, at Recommendations, 9 21 Mendoza, Case
10,029 Incer-Am. C.HLR. 15, at Recommiendadions, 9 2. One commentator suggeses chat che Commis-
sion would likelv approve of an amnesty that met the tollowing conditions: that ic did "not preclude
individual investigation, chat it did not prejudice che victim's opportunity to seek and obuin repara-
tions,” and chac ic did "not preclude pubhic acknowledgement of the faces.” Weiner, s pre note 257 ac
871

208, Case 102843, Inter-Am. C.H R 130, OEN sers/LVALYS doc 7 reve 1199603, This case considered
the problem of impunicy in Chile tor chose responsible tor che arrest and disappearance of sevenoy indi-
viduals. The pentcioners had sought domestic recourse in Chile but had cheir case dismissed pursuant to
cthe Amnesty Decree Law 2 191, See discussion of the Chilean law, wzprie, text accompanving notes 47 -07,
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tions of human rights” through a truch commission.?® Nonetheless, the
Commission boldly states: “the application of amnesties renders ineffective
and worthless the obligations that States-Parties have assumed under . . . the
Convention.”?™™ The Chilean government is not merely instructed to com-
pensate victims, but is also condemned for a “failure to amend or revoke the
de facto Decree Law.”*7! Moreover, Chile is instructed to “identify the guilty
parties, establish their responsibilities and . . . prosecute . . . and punish . ..
them.”*"2 Hermosilla thus clarihes the extent of a state’s duty under the Inter-
American Convention to investigate violations, identify perpetrators, and
punish the guilty.?’? No amnesty law, no matter how carefully railored,
could conform to the dictates ot Hermosilla.

While the Commission considered the actual amnesty legislation involved
in Hermosilla, it went too far by claiming that no amnesty law could be per-
missible. According to this Article’s analysis, Chile may be unable to pass a
valid amnesty law because its government does not reflect the kind of le-
gitimacy developed in Part II, not because any amnesty, no matter how nar-
rowly tailored or how legitimately enacted is per se invalid. By taking a dif-
ferent starting point—the legitimacy of the legislation, rather than victims’
rights—the analytical framework developed in this Article provides conclu-
sions more subtle and nuanced than those offered by the Inter-American
Commission, under which amnesty legislation is either per se valid or inva-
lid. This framework accounts for the varying degrees of legitimacy and the
range of possible scopes of amnesty legislation. Nonetheless, the Commis-
sion’s jurisprudence indicates that Blanket Amnesties, such as those adopted
in Latin America, are invalid and will not be enforced by international tri-
bunals. While the Commission was correct to invalidate these laws, its rea-
soning may have been selt-limiting, rather than standard setting.

Blanket Amnesty has also been challenged in domestic forums, namely in
the high courts of the various states in which the laws were enacted. On the
whole, these courts have been far more likely to recognize and enforce am-
nesty laws, even Blanket Amnesty. The most recent cases, however, suggest
that domestic courts may be moving toward non-enforcement of Blanker
Amnesty.

The cases of domestic recognition and enforcement share a few common
trends. First, petitioners before the high court of a state have generally
claimed that the amnesty law in question violates a right established in the
constitution of that state, rather than in a treaty obligation or customary
internacional norm. Unlike the Inter- American Commission, national courts
do have binding authority and have tended to uphold amnescy laws. Judici-

269 Hermosiila, Case 108403, Inter-Am. CRLR. 136, -1,
270, L1950

A

2720 1doar Recommendations, 49 111, 77

2730 Nee Cassell wipri note 258, ar 216-17.



2001 / Reframing Impunity

N
o
w9

aries have often yielded to legislative and executive authority, citing impor-
tant policy reasons behind the amnesty laws. As is the case in the Inter-
American system, domestic courts have rarely considered legislation in light
of international criminal obligations. Domestic challenges, therefore, do not
resolve questions of international legal validity of amnesty legislation, but
merely provide guidance as to the application of amnesty laws by enacting
states. The most significant domestic challenges to Blanket Amnesty have
occurred in Argentina,”™ Chile,”” and El Salvador, which will be analyzed
below.* "¢

In 1987, the Argentine Due Obedience Law was challenged in the Argen-
tine Supreme Court. The petitioners claimed that the Due Obedience Law,
which created an irrefutable presumption that soldiers acted pursuant to
command orders, “prevented courts from examining issues which are of their
exclusive competence.”?”” Without confronting the question, or providing
any meaningful reasoning, the Court determined that the Argentine Con-
gress has the power to enact laws and policies that it deems reasonably nec-
essary. In the eyes of the Court, the Due Obedience Law was such a reason-
able measure. In a concurring opinion, Justice Carlos Fayt breaks with Nur-
emberg traditions of command responsibility, which held superiors liable for
the acts of their inferiors while still holding inferiors liable for their own
illegal acts even if following orders.”™ Justice Fayt argues thar “subordinate
officers have the legal capacity to verity the extrinsic characteristics of the act
for the purposes of establishing whether or nort it is an order . . . but such
capacity to verify does not extend to the legal or illegal nature ot the or-
der.”*" The Court thereby upheld the Due Obedience Law, affirming im-
munity for most members of the military and state services and even ques-
tioning command responsibility.

The challenge to immunity 1n El Salvador sought to invalidate a Blanket
Amnesty. The judicial decision invoked questionable legal principles to

274, Decision on che Law of Due Obedience, Case No. 547, June 22, 1987 (Supreme Court of Argen-
cina) seprinted 0 TRANSITIONAL JUstict: HOow EMERGING DEMOCRACIES RECKON WITH FoRrnmir Ri-
GIMES 509 (Netl J. Kritz e, 1999) [hereinafter TRANSITIONAL JUSTICE]

275, In 1990, the Chilean Supreme Court upheld che validity of the 1978 Amnesty Law, See Edward
S, Snvder, The Dirty Legal Wor: Hunicor Rights and the Rode of Lene 10 Chile 1973-1995, 2 Tutsa J. Cosp.,
& har L 253,275,

276. Decision on the Amnesty Law, Proceedings No. 10-93, May 20, 1993, (Supreme Court of Jus-
tice of Bl Salvador) repronted 1 TRANSITIONAL JUSTICE, supra note 2744, at 319, 349.

277, Deciston on che Law of Due Obedience. Case No. 547, June 221987, G 21 veprinted in TRANSI-
TIONAL JUSTICE, supra note 274, at 509, 51

278, See. eo.. Prosecutor v Zejmil Delalic (Celibicr Case) Judgment of Nov. 16, 1998, 49 33343,
Case NoIT-96-21. (discussing “the [Tegal {clharacter of {cJommand {rlesponsibilicy and ics [s}oacus
fulnder [cluscomary Lilncernational [Taw 7). For an excellent review of command responsibilicy, see gen-
crallv Mark ] OstenL, OBEVING ORDERS: ATROCITY, MILITARY Discipring & TeiE Law OF Wagr
C1O99), S wloo Willtam FL Parks, Commiand Respoisibility fur Wi Croner, G2 Mir Lo REV ] (197 3), For
case law establishing the rule of commuand responsibiliy, see f7 e Yamashita, 327 USO1 (19400, Nee ardso
The Hich Command Case, UNtren NaTions War Crivies Coana'~, XD Law Rirorrs OF Triarns OF
War Crininas 1,76 (19480,

279 Deasion on the Due Obedience Law, sapro note 274 ar 51H
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deny jurisdiction over the challenged law. When considering a petition
challenging the 1993 Salvadoran Law of Amnesty and Rehabilitation, the
Supreme Court of Justice of El Salvador held that “matcers of purely politi-
cal nature are not {within} the domain of tribunals.”?%° In a convoluted dis-
cussion of sovereignty, the Court determined amnesty to be a right of the
sovereign, conferred by “divine grace,” and therefore an “eminently political
act.” It concluded that the power to grant amnesty had been “constitution-
ally conferred on the Legislative Assembly” and that it was not within the
Court’s jurisdiction to review such a political act. The logic of divine grace
appears outdated. Even if amnesty is solely political, it need not be beyond
judicial review. As an apparent afterchought, the Court turned to the merits
of the case, invoking an often misconstrued passage in Arcticle 6(5) ot Addi-
tional Protocol II of the Geneva Conventions [hereinafter Additional Proto-
col II} to justify immunicy.”%! In its cursory treatment, the Court inaccu-
rately interpreted the Geneva Conventions. The Court did not consider the
fundamental obligations of the Geneva Conventions, in light of which che
amnesty clause of Additional Protocol II must be interpreted, nor did it
mention the Red Cross Commentaries, which limit the reading of Article
6(5). The Court yielded to perceived political necessity and denied itself
jarisdiction.

Both of these domestic challenges to Blanket Amnesty failed to consider
the legitimacy of the enacting government and the scope of the legislation.
These courts also failed to give any convincing reasons for upholding the
amnesties in question. These cases do not undermine this analytical frame-
work. Rather, the Argentine and Salvadoran examples reveal the continuing
illegitimacy of the governments enacting the overreaching amnesty laws in
question.

B. Locally Legitimized. Partial Lisnanity in Application

Two of the Locally Legitimized, Partial Amnesties analyzed in Parc II
have been subject to challenge in domestic courts. While the challenge to
the South African National Unity and Reconciliation Act has been decided,
the Fijian case is still pending at the time of publication.”® These two do-

280. Deciston on the Amnesty Law, Procecdings No. 10-93, May 20, 19953, (El Sal.). Parc |, reprinted
0 TRANSITIONAL JUSTICE, supra note 2744, ac 349

281 Article 605) calls upon states to “grant the broadest possible amnesty to persons who have par-
ucipated in che armed conthcr, or those deprived of their liberty tor reasons relaced o the armed conflice,
whether chey are incerned or detarned.” Se¢ Protocol Addicional to the Geneva Convencions of Auguse 12,
1949, and Relating co che Protection of Victims of Non-lnternacional Armed Conflices Thereinatter Pro-
tocol T 1977 arc 63, 1123 UNTS. 3 "The sravean preparatoires of {Arucle 603)1 indicace thae this
provision wims at encouraging amaesey . .. for chose detained or punished for the mere face of having
parcicipated mn hostilicies. To does noc aim ac an amnesty tor chose having violated internacional humani-
tarian law.” Leteer trom Dr. Toni Pranner, Tead of the Legal Division, ICRC Geneva, to The Prosecutor
of the Internadonal Criminal Tribunal for the Former Yugoslovia, Apr. 150 1997, cred i Cassel. supra
note 258, ar 218,

2520 Michael Freld. Briraih Legad Goity Hivad to Depend Fiji Gueernment. AGENCE FR. PRESsE. Aug. |y
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mestic judiciaries, apparently enjoying greater independence than their Ar-
gentine and Salvadoran counterparts, have applied far stricter scrutiny. These
two amnesty laws have been upheld in large part because they have greater
legitimacy and more restricted scope than do Blanket Amnesties.

In South Africa, a law herein categorized as a Locally Legitimized, Partial
Immunity was found constitutional and therefore enforceable by the Consti-
tutional Court.?® In this challenge to the National Unity and Reconcilia-
tion Act [hereinafter National Reconciliation Act}, petitioners, represented
by the Azanian People’s Organisation, argued that Section 20(7) of the Na-
tional Reconciliation Act, according to which “no person who has been
granted amnesty in respect of an act, omission or offence shall be criminally
or civilly liable,” was in violation of Section 22 of the South African Consti-
tution. Section 22 guarantees every person “the right to have justiciable dis-
putes settled by a court of law or, where appropriate, another independent or
impartial forum.”?%" The Court found that the Interim Constitution of 1993
itselt mandated an amnesty law. Like the Argentine Court, the South Afri-
can Court places great emphasis on the historical background to the am-
nesty, opening its decision by noting “decades {of} deep conflict.”?%

The South African Court, however, did apply a model similar to this Arti-
cle’s analytical framework. The Court first turns to legitimacy, questioning
the law’s adherence, or its conformity with other legislation and with the
Constitution in particular. The Court acknowledges that “an amnesty un-
doubtedly impacts on fundamental rights” protected by the Constitution,”s
but observes that Section 33(2) of the Constitution allows the Constitution
itself to limit the rights it guarantees.””” Determining that the epilogue of
the Constitution,®® which explicitly calls for an amnesty, is an equal part of
the Constitution, the Court upholds the validity of the National Reconcilia-
tion Act.

The South African Court then turns to questions of scope vis-a-vis inter-
national law. While this approach contorms to this Article’s recommended
framework, the Court’s international law arguments are circular and its con-
clusions flawed. According to the Court:

International law and the contencs of incternational treaties to which
South Africa might or might not be a party are . . . relevant only in the
interpretation of the Constitution itself, on the grounds that the law-
makers of the Constitution should not lightly be presumed to authorize

2000, weailable cor 2000 WL 23225535
2830 See 1996 (8) BCLR 1015 (CC)y.
2840 S, AvRINTERIM CoNST. (Act 200, 1993) ch 111§ 22,
285 1996(8) BCLR 1015 4 1 (CO)
286, L.
287 1d T L.
288, The epilogue mnstruces che parliament to “adop alaw providing. v wdra, for the 'mechanisms,

cricert, and procedures L through which - amnesty shall be deale with, 7 /40 1
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any law which might constitute a breach of the obligations of the state
in terms of international law.2%

The Court claims that constitutional lawmakers can infringe upon inter-
national law, but they should not be easily permitted to do so. Yet, the
Court fails to decide whether a presumption against a breach of international
law should apply to a domestic law mandated by the Constitution. If the
terms of the Constitution should not be casually read to contradict interna-
tional law, why is a domestic law exempt from such a more stringent read-
ing? The Court cites the Constitution itself for the proposition that courts
“should have regard to public international law applicable to the protection
of rights entrenched in this Chapter.”*?" Yet, the Court argues that such
scrutiny is not necessary because the Constitution itself mandates the grant
of amnesty.

The Court fails to acknowledge South Africa’s treaty or customary obliga-
tions. Even a constitutional court decision does not absolve South Africa of
those obligations. The Court ignores the Geneva Conventions and their ad-
ditional protocols, noting that the acts in South Africa were “perpetrated . . .
within the territory of a sovereign state in consequence of a struggle between
the armed forces of that state and other dissident armed forces.”””" The

Court therefore finds there to be “no obligation . . . to ensure the prosecu-
rion.”??* At the very least, the Court should have considered whether Addi-

tional Protocol II obligates states to prosecute crimes in non-international
armed conflicts. While it is true that apartheid South Africa was not party to
most conventions imposing a prosecute or extradite requirement,””? with
respect to genocide and crimes against humanity, it still bore customary law
obligations.?”" By failing to consider potential limits on the MNational Rec-
onciliation Act, the Court abrogates its international obligations and fails to
fulfill its duties both to the international community and to the citizens of
South Africa. While the Court failed to take tull account of che role of the
country’s international obligations, its actions demonstrate how the analyti-
cal tramework based on legitimacy and scope developed in this Article could
have been effective and will be applicable as a powerful tool for analysis in
the furure.

The most recent challenge to a Locally Legitimized, Partial Amnesty,
which is still ongoing, is the judicial proceedings againse George Speight
and his followers in Fiji. Like the Azanian People’s Organisation case in

289 1. 26
290, SouTH AR INTERIM CoNsT. (AT 2000 1993, ch. TS 35¢(1).
291 19968) BCLR 1015 9 30CC),

2920 1d.

2935, South Afnica did not accede to the Convenrion on dhe Prevencion and Punishimcine of che Crime
of Genocide and the Torcure Conventron unul October 120 1998, and theretore would not be under a
treaty-based obliganion o prosecuce these crimes betore chose dares.

290 See WELLER & BURKE-WHITE, arpry note --bac che 1,
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South Africa, the Fijian situation suggests that domestic courts may apply a
strict standard of scrutiny to Locally Legitimized, Partial Immunity through
a framework similar to that suggested in Part II. While a final decision from
the Fijian High Court is still months away at the time of publication, pre-
liminary proceedings have involved heightened judicial scrutiny and indi-
cate a strong likelihood of invalidating amnesty.

On July 26, 2000, only two weeks after releasing his hostages and signing
the amnesty agreement, Speight and his compatriots were arrested.””> They
made an initial appearance in court in Suva on August 5, 2000, charged
with, wter alia, “consorting with people carrying hre arms and ammunition
between 19 May and 27 July."2? In the proceedings before Chief Magistrate
Salest Temo, Assistant Prosecutor Rachel Olutimayim argued that the am-
nesty “agreement was null and void because the weapons had not been re-
turned and the agreement itselt was signed by [sicl military under du-
ress.”??” Before the chiet magistrate could render a decision, the charges
against Speight were amended to include treason”® “‘for intending to levy
war’ against the president.”?”? After numerous postponements, Justice Dan-
iel Fatiaki granted habeas corpus, removing from the purview of the magis-
trate's court any consideration of the validity of the amnesty agreement, and
ensuring that “the question of whether the Immunity Decree stands . . . will
be decided by the High Courc.™

While the High Court has yet to rule on Speight, a test case against Isoa
Raceva Karawa,”" one of Speight’s associates, has gone to trial. In the appcal

295, Anmesty Thrown Out, supra note 138,

296. Robin Sullivan. Ay Owt 0 Force as Figi Coup Chief Taken to Corrt, INDEPENDENT (London),
Aug. 502000, wraidable i LENIS, Nexas Library, Independent (London) File.

297 Urgent: George Specaht Avvives Outiede Frji Conrt, AGENCE FR.PRESSE, Aug. 4 2000, caidable ar
LEXIS, Nexis Library, Agence Fr. Presse File; Konrote, aupra note 150, According to the Muanikau Ac-
cords, amnesty was conditional on the return of arms to the Fijian Army. See azpie texe accompanving
notes 140—151. Assiscane Prosecutor Rachel Olutimavim is a Nigerian lawver called to assist Prosecutor
Jo Naiguleva in che case Sperghe and s associates are detended by Rabo Macebaluvu, o Fijran Lawyer.
Urgent: Genrge Sperght Arraves Outside Ui i Conre, supra.

298, Treason s a capital offense 1 Fijio chough no one has been executed since Fiji achieved mde-
pendence in 19700 See Dyver, wpra note 133,

299 Fiji Coupr Ploteer Speieht and Henchivor Reended oir Treason Charges, AGENCE TR PRESSE, Aug. 29,
2000, wrarlable ot LEXIS, Nexis Library. Agence Fr. Presse File (notmg chat Chief Magiscrate Temo de-
laved a decision untl Seprember 4, 2000 und remanded Speight et al. to their Nukulau Ishind detention
facilicy unail chat omed.

300, /. The queston of the validity of che immunity arose simulcaneously ina parallel case also be-
iore the High Couwrt. Raceva Karawa was acquicced i the Magiscrace’s Court i July on charges of
shootung two soldiers oucside Fijt's parhamenc on May 27, 2000, The Magistrate found his aces to be
covered by the immunity grant. The State then appealed the judgment, arguing chat the immumicy was
no longer valid as Sperghe had not met the requirement of surrendering his weapons. Fligh Court Jusuce
Peter Surnam has vet o rule on whether evidence of the amnesty is admissible, but he has made clear
thae “che test case has implications for all ocher cases,” namely thac of Sperghe himself. Asha Lukhan, 7o
Case b Fiji Conre This \Veek Cradid Decide Speight's Fare, AGENCE Pr. PRESSE. Sept 19, 2000, el i
LENIS, Nexis Library, Agence France Presse File (quoting High Court Justice Peter Surnamo.

SO0, Karawa was charged. iz ol with the attempred murder of Licutenant Asert Rokoura, James
Harbes, and Privare Arunwsa Qerer,as well as che possession ol firearms. Petition of Appeal ac 2, 5. Swace

v Isoa Ruceva Karawa (2000) Comumal Jursdiction (Fiji Magiscrute's Court) (on file wich Harvard Inter-
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proceedings before the chiet magistrate, Karawa asserted the athrmative de-
fense of the Immunity Decree No. 18 of 2000.°%? In reply, the State argued
that the defendant’s acts were not within the scope of the decree and re-
quested more time for considering the scope of the decree.’” The magistrate
found that

this Court is commanded by Section 3(1) and 3(2) of the Immunity De-
cree No. 18 of 2000 to discontinue these proceedings torthwith. The
accused 1n these cases was acting on the direction ot George Speight.
Section 3(1) above says ‘no Court shall entertain any proceedings
against him.” On that ground, the accused is to be released forchwich. 04

In a subsequent appeal, however, the High Court took a notably different
approach, looking to the scope of the amnesty law itself to question its va-
lidity, rather than merely asking whether the acts of the accused tell within
the decree’s scope. Justice Serman argued that “I cannot accept the proposi-
tion that the alleged crimes of Attempted Murder and the Possession of
Firearms without lawtul excuse can be described as ‘Political Ottences.” This
would be a distorted and entirely inappropriate description.” " As the am-
nesty only applies to political oftences, the Court’s inding that murder can
not be a political otfence narrows the scope of the amnesty.

The High Court also questions the validity of the law itselt on the
grounds that the terms of the Muanikau Accord were not met and therefore
the amnesty was never conferred.?® The Court’s invalidation of the amnesty
shows that what this Article categorizes as Locally Legitimized, Partal Im-
munity may not always be upheld.

While the Karawa test case is certainly important, the more significant
decision will be in the Speight case itself. In the Speight case, the prosecutor
has challenged the amnesty on the grounds that Speight tailed to comply
with the requirements for amnesty agreement and that the amnesty was il-
legitimate on its face.”” The first argument of non-compliance gives the
High Court legal footing to strike down a Locally Legitimized, Partial Am-

navonal Law Journal).

3020 See Legal Submission by the Defendant, at 3, State v Isoa Raceva Karawa (Fiji Magistrate's
Courr)

303, See State’s Submission in Reply, at 2-3, Scate v. Isoa Raceva Karawa (Fiji Magistrate's Court).

304, See Dir. of Pub. Prosecutions v. Isoa Raceva Karawa (2000) Criminal Case Nos. 1492-95, 5 (Fiji
Residene Magistrate's Court) (on hle wich Harvard Tacernacional Law Journal).

205, State v. [soa Raceva Karawa (2000) Criminal Appeal No. HAA 061, L1 (Fij1) (on file wich Har-
vard International Law Journal).

306, The Coure found char the

Muanikau Accord and che Immunity Decree are mexcricably hinked .00 che failure to recurn che
Arms and Ordinance . .. negaced or nullifies che Immunicy Decree. . I dhere has been a farlure by
che Speighe Group to recurn all the weapons ... then .o chis will indicate a fundamental breach of

the Conditions of the Accord and will mean the provisions of the Immunity Decree will not operate.
[d. at 11,

307, Konrote, wipre note 149,
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nesty. The second argument, that the military only signed the accord under
duress, goes straight to the question of domestic legitimacy.’"®

The High Court appears to be giving priority to the question of legiti-
macy and should continue to do so. In particular, it should continue to ask
whether the Fijian people would have chosen the amnesty. As the Speight
Case proceeds, the Court should also look at the scope of the law, as Justice
Serman did,’" to determine not just whether the acts of the accused fall
within the scope of the law, but also whether the scope of the law itself
complies with Fiji's international legal obligations. Assuming the High
Court strikes down the Speight amnesty on grounds of scope and legitimacy,
as the test case suggests it may, it would signal a trend away from enforcing
Locally Legitimized, Partial Immunity in domestic courts and toward a
higher threshold of legitimacy for the acceprance of amnesty legislation.
Such a precedent could have far reaching consequences for redehning the
standards for domestic enforcement of amnesty legislation, along lines pro-
posed by this Article.

IV. CONCLUSION

Part I created a normative liberal international law theory. The powerful
potential of this theory as a model with which to build a two-axes tframe-
work for analysis comprised of legitimacy and scope was then demonstrated.
-Parc II applied this two-axis framework to a number of case studies to cate-
gorize amnesty legislation and to determine its validity. Parc III, while not-
ing the inconsistencies in judicial considerations of amnesty legislation, pre-
sented evidence of correlation between this two-axis framework and recent
amnesty decisions. This conclusion briefly considers rescarch possibilities.
How do state obligations limit the scope of amnesty legislation? How can
judges apply this Article’s framework to determine the validity of such leg-
islation? What implications do the recent trends in amnesty legislation have
on state sovereignty?

As noted at the outset, states may face customary law- and treaty law-
based obligations to prosecute certain crimes.”’” These obligations serve as a
ceiling for each particular state, limiting the scope of any amnesty grant.
Where such obligations exist, amnesty laws are fundamentally inapplicable.
While certain obligations to prosecute (in relation to, at a minimum, geno-
cide, war crimes, crimes against humanity, and torture)®!! are applicable to

308 .

309, State v Isoa Raceva Karawa, Criminal Appeal No. FIAA 061 of 2000, ac 11,

310, Nee eoen, I Laws Ass'™S, Cosan oN InTL Husan Ricrrs Law ano Pracricr, Finan Re-
PORT ON THE Exerase oF UNiviERsal JurispicTioNn N Respect oF Gross Hosax RigHTs OF-
FENCES £2000).

AT See WELLER & BURKE-WHITE, sopra note -+, at ¢h. 20 Roman Boed, The Effect of oo Domesiie A
sty o the Ability of Foreign States 1o Prosecare AMleged Perperstors af Sevions Hu Richts Neolatmns, 33
CorNern It L]0 297, 314=20, 323 (2000) (suggesting chac states have obligations o prosecuce
crimes against humanicy, genocide, and torture).
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all states through customary international law and are enshrined in the
emergent International constitution, many crimes that are often the subject
of amnesty grants are not so clearly within the scope of this emergent inter-
national constitutional order.’'? Moreover, many obligations to prosecute are
derived from international treaties, as well as or instead of, customary incer-
national law. It is beyond the reach of chis Article to determine the extent of
state obligations to prosecute and thus to determine the ceiling on amnesty.
Such research would require a careful consideration of the norms of the
emerging international constitution and a specific country-by-country re-
view of treaty-based obligations as applied to each state. Even leaving a case-
by-case determination of the compatibility of amnesty laws with state obli-
gations for future study, significant conclusions have already emerged as to
how each category of amnesty legislation measures up to state obligations.

Blanket Amnesties, with their extraordinarily broad scope, deny the judi-
ciary the potential to prosecute, and consequently render actual prosecution
impossible for crimes that are generally regarded as requiring prosecution
under customary international law. The enactment ot Blanket Amnesty leg-
islation in Chile, Argentina, and Peru violated these customary international
legal norms. Questions of legitimacy aside, the international constitution
intervenes to deny these amnesties validity on substantive grounds. There-
fore, domestic and extraterritorial courts alike should invalidate any parts of
these laws exceeding the internationally authorized scope. Politicians in
states considering amnestics and drafters of new amnesty laws would be well
advised to exclude from their laws crimes that require prosecution under
customary international law.

Whether Locally Legitimized, Partial Immunity and Internationally Le-
gitimized, Parcial Tmmunity conform to the then-prevailing international
consensus depend on both a state’s particular obligations and an adjudicatory
body’s determination of the scope ot the amnesty. In order for such amnesties
to meet international obligations, the adjudicatory body cannot include
genocide, war crimes, crimes against humanity, and torture. Depending on
the state’s ratification of particular treaties, amnesty for other crimes, such as
apartheid, crimes against incernationally protected persons, and grave
breaches in non-international armed conflicts, may also be prohibited. Lo-
cally Legitimized, Partial Immunities and Internationally Legitimized, Par-
tial Immunices wich more restrictive scope are more likely to comply wich
the enacting state’s international obligations.

International Constitutional Amnesties, by definition, conform to the
mandates of the international constitutional order. They exempt from im-
munity crimes that the state 1s obligated to prosecute under international
law. By specitically exciuding trom the amnesties the most serious crimes

3120 Such crimes mclude. tor example, grave breaches of the Geneva Conventions m non-imgernational

armed contlices, crimes agnst imcernavonally proteceed persons, and curegious environmental crimes. S
WELLER & BURKE-WHITE, wrpro note Ehoat che 1.
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requiring prosecution under customary international law, states ensure that
the amnesty laws, however applied by the judiciary, will comply wich the
dictates of the international constitutional order. For instance, such laws
cannot grant impunity for grave breaches of the Geneva Conventions, crimes
against humanity, genocide, torture, and other additional crimes requiring
prosecution. Operating within the restricted scope and heightened standards
of domestic and international legitimacy of International Constitutional
Immunity, states can balance the obligation to prosecute the most serious
crimes with the need to grant amnesty to promote reconciliation and politi-
cal transition.

Determinations of the legitimacy of a state’s government have been criti-
cized as subjective and beyond the competency of the judiciary. Admiccedly,
the application of this Article’s framework depends on the ability of judges
and policy-makers to engage in such determinations. While it is true that
tests which look to whether the will of the people is the ultimate source of a
state’s authority are somewhat subjective, such an inquiry is well wicthin che
realm of judicial competency.

This Article argues that only International Constitutional Amnesties and
their closest equivalents should be given extraterritorial eftect. This Arcicle’s
framework, however, provides Hexibility to the judiciary of the enforcing
state to determine exactly where the enforcement line should be drawn.
Both domestic and international constitutions place limits on the scope of
the laws, but an enforcing judiciary may make its own determinations of
what level of legitimacy is needed before an amnesty will be recognized.

Admiccedly, judges are rarely trained political scientists, but they have of-
ten made such determinations of legitimacy. For example, in B: o0 Union
Carbide Chemicals and Plastics, the U.S. Court of Appeals tor the Second Cir-
cuit addressed the issue of whether to “give eftect to the statute of a foreign
government that purports to grant that government exclusive standing to
represent” mass tort viceims.*' Such a statute, which may deny individuals
a right of redress, is not dissimilar to an amnesty grant. In declining the
victims' challenge of the settlement, the Second Circuit reasoned that "India
is a democracy. Irs Constitution, which took effect in 1950, provides for a
republican form of parliamentary government and guarantees the fundamen-
tal rights of the people, including equal protection and procedural due proc-
ess.” 1" As India “decided in an act passed by its democratic parliament to
represent exclusively all the victims in a suit,” that decision should be hon-
ored.”™ In B7, when the court considered whether India was a democracy,
wherher the act was passed by a legitimate parliament, and whether the act
demonstrated adherence to the state’s constitution, 1t made dererminacions
similar to those suggested in this Arcicle. Numerous other courts have en-

<

Shas Brv. Umion Carbide Chenmeals and Plascies Co 984 E2d 582,385 (2d Cir. 1993,
4. .
SES L/ ar 380.
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gaged in similar tact-specihc determinations of governmental type and le-
gitimacy, especially in relation to forum non comeniens determinacions?' ¢ and
asylum claims.?” Non-U.S. courts have also engaged in similar determina-
tions of governmental legicimacy.’'™ In making such fact-specific and politi-
cal determinations, judges may seek assistance from the executive branch,
non-governmental organizations, and even political scientists, through amici
briefs to the court or introduction into evidence of State Department docu-
ments and similar reports.?!?

A complete analysis of the ways courts engage questions of legitimacy of
foreign governments, the sources on which they draw, and the resultant ju-
risprudence is a topic well worth turther study. For the purpose ot this Arti-
cle, it is sufficient to show that courts can and do make determinations
abour legitimacy, indicating that this Article’s framework can be effectively
utilized.

The application of this Article’s framework also suggests the possibility of
a trans-judicial dialogue, leading to a convergence of norms and practices in
the enforcement of amnesty laws. > When a court decides on the validity of
an amnesty law using this framework, it is simultaneously communicating
with courts in other states.’?! Such communication signals to other judici-

316, Forum won convenrens considerations often involve a decerminacion of whecher “pluincitfs are
highly unlikely o obrain basic justice™ in the portentally inconvenient torum. Vaz Borralho v. Keydril
Co., 696 F.2d 379, 393-9-i (5¢h Cir 1983). Such i determmacion mav depend on direct political analysis
of the governmenes i question. See ez, Can v LSO T ES 160 (2d Cir 1994 (examining the nature of
che South Vicrnamese government, but evenmally denving rehiet on polinical question grounds); Bhacna-
gar v. Surrendra Overseas, Led., 820 TSupp. 958, 960 (E DD, Pa. 1993) (afhirming the proposition of “de-
ferring to che stature of a democracic counery,” bur distinguishing on grounds of possible judicial delayy;
McDonnell Douglas Corp. v Islamic Republic of Trang 758 F2d 3410 346 (83ch Cir. 1983) (considering
the lack of U.S. diplomatic relanons with Iran and hnding that lingacion in fran would deprive the
parties of their “day i court™: American Bell Toncer. Inco v Islamic Republic of Tran, 474 FSupp. 120,
423 (S D NY 1979) thading rthat che government of the “lslamic Republic Is xenophobic™ and chus
would not honor American contraces); Rusivlzadeh v Associated Press. 57-1 FESupp. 854, 861 (S.D.NLY.
1983) «f)d 767 L2d 908 2d Cir. 1983) (considering che justice available n coures “admimiscered by
[ranian mullahs™); vee «lso Gary Borx, INTERRATIONAL Civie Lovtcation i UsNireo Statis Courrs
F12-13 (3d ed. 1996).

3170 Sev. ey, Melendez-Flores v INS, 165 T.Ad 35 (9ch Cire 1998) (seeking Stace Deparoment Repores
and Freedom House Repores to judge the polincal sicuacion i Bl Salvador); Gonzales-Neyvra vo INS, 122
Fad 1293, 1295296 (1997 considering the policical siruation in Peru and busing determination ot
asylum claim of a Peruvian nacional on a State Deparoment repore); Mazaricgos v Office of ULS. Attorney
General, 20010 WL 117479 (1 ch Cir 2001) (considering i deraal che political sicuation in Guatemala in
1994).

3180 See enge Regima v, Bow Srreee BMetropohia Stupendiary Magistrace. o puize Pinocher Ugaree (INo.
L AL BT FLL 2000y (UKD (analvzing the policical sicuation w Chile, and noting chac the Home
Secretany's decerminacion of the applicabilicy of Pinochet’s immunicy should depend in parc on whether,
civen the currene government, justice can be done in Chiles

319, See. e, Memorandum for the United Stures Submiceed o the Court of Appeals fore the Second
Circune in Filartiga v Pena-tralas repranted 20 19 LILAT S8 (19800 Mardrosvan v TINS, 229 F5d 903,
O eh Cir 20000 thonng chat che “state departmenc Reporr and the Armentan Counery Report Dwere]
incorponrired into che record by reference”™).

320, Slaugheer, wrfpre note 10 ar 52 i

321, Joseph Weiler has scudied and documented che possibidivies of aninter-judicial dialogue m che
Ewropean Uion, See e |0 HLHL Weilero A Quider Revndzizion: Ui Favatiean Cont of Juviice and Tis Liner-
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aries how questions of similarly situated amnesties should be decided in the
future.’=* There also exist possibilities of judicial-legislative dialogues,
through which the courts of enforcing states would communicate wich leg-
islatures in states enacting or contemplating amnesties. Through such com-
munication, drafting legislatures could develop an understanding of judicial
reasoning and could construct their legislation to comply with developing
norms. These trans-judicial and judicial-legislative dialogues may eventually
lead to convergence of standards on amnesty scope and legitimacy. Theoreti-
cally, with such standards, legislatures and executives would cease to enact
invalid amnesties, as they would know « priori that such laws would not be
accorded extraterritorial respect and would nort, therefore, furcther their goal
of immunity.’=?

This normative liberal international law theory has important implica-
tions for the evolution from traditional notions of Westphalian state sover-
eigney.>” ¥ The restrictions on amnesty and the limits on the scope of poten-
tial immunity “erod[e] the content of sovereignty and restrict] } the rights,
derived from sovereignty, that states were free to exercise at home.” 2> While
dilution of unlimited sovereignty is well documented, this Article suggests
a new interpretation. Based on this normative cheory, the extent of a state’s
sovereignty depends, in part, on the legitimacy of its government. States
that respect the will of the people as the ultimate source of governmental

{

authority have a different degree of sovereignty in enacting certain types of

=

legislarion. While the emergent international constitution restrices the scope

of that sovereigncy even for the mosr le L,‘ 'mw
(= 4 L
1

normative theory, a state’s sovereign auchority is direcely correlated to the

governments, under this
legitimacy of its government.

The tmplications may go well beyond the validation of amnesty legisla-
cton. The emergent international constitution, created by the will of the
cransnational polity, places objeccive timits on the behavior of all states. An
internacionally minded judiciary may selidity and mi‘brf‘p rhese emerging

norms of limited state power. In this new world of restricred sovereignry,
dictators cannot impose their own immunicy. Legitimare democracies, how-
ever, can utilize limited amnescy as a tool for post-condict reconciliation.
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