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“FREE” RELIGION AND “CAPTIVE” SCHOOLS:
PROTESTANTS, CATHOLICS, AND
EDUCATION, 1945-1965

Sarah Barringer Gordon*

INTRODUCTION

After World War 11, Americans rededicated themselves to educa-
tion and religion as keys to a strong and vibrant democracy. Almost
immediately, cases involving education captured the attention of the
Supreme Court and the American public. A new constitutional law of
education unfolded in the decades after the conclusion of the war, and
it involved controversial issues of race and religion in public schools.
Legal historians have taught us much about how Brown v. Board of
Education' changed the landscape of education as well as constitu-
tional law. We know less about how the law of religion in education
developed, and almost nothing about how local partisan religious bat-
tles contributed to legal change. and vice versa.?

This Article tracks one aspect of those conflicts: the ways that pub-
lic schools were challenged for inculcating religion long before school
prayer became such a hot button issue in the early 1960s. Many offi-
cials and educators relied on local Catholic priests and women relig-
ious to staff public schools, and often used church buildings as public
elementary and secondary schools in the 1940s and 1950s. At the

#  Arlin M. Adams Professor of Law & Professor of History, University of Pennsylvania.
Thanks to friends and colleagues for their critique and suggestions. including (but not limited to)
Christopher Eisgruber. Roger Groot. Katherine Holscher. Deborah Malamud. William Nelson.
Linda Przybyszewski, Harry Scheiber. Thomas Sugrue. Winnifred Fallers Sullivan. and the par-
ticipants of the Program in Law and Public Affairs at Princeton. NYU Legal History Collo-
quium, the Harvard Faculty Workshop. the Ad Hoc Workshop at Penn Law School. the Law and
Society Workshop at Berkeley. the faculty workshop at Washington and Lee Law School. and
last but not least the Center for Church-State Studies at DePaul and the editors of the DePaul
Law Review.

1. 347 U.S. 483 (1954).

2. See John C. Jeffries, Jr. & James E. Ryan, A Political History of the Establishment Clause.
100 MicH. L. Rev. 279 (2001) (providing a broad overview of Establishment Clause jurispru-
dence and reactions to it at the national level from 1947 through 2000—especially at the political
level). Professors Jeffries and Ryan discuss religious as well as legal and political strategy. and
the ways that local conflict and publicity campaigns (as opposed to Supreme Court jurispru-
dence) created new opportunities and new dangers for Protestants, especially conservatives. in
the 1950s.
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education beyond eighth grade meant higher costs around the coun-
try, as the Ewing Township example demonstrates. Federal support
had been proposed before, but had never passed.”? Protestant leaders
and educators, including Harvard University President James Bryant
Conant, openly declared their opposition to the parochial school sys-
tem as a “threat to our democratic unity.””? Columbia Professor John
Childs accused the Catholic Church and its Democratic minicns of
blocking federal aid because they knew that many state constitutions
(including New Jersey’s) would prevent the diversion of federal dol-
lars to parochial schools.”* Only the exclusive support of public
schools, argued Professor Childs, would prevent “serious religious
cleavages [that would] divide and embitter the American people.””
Two years after the end of a war that featured the horrific slaughter of
religious minorities, such allusions resonated in jangled nerves.

The Everson decision fell plumb into these squabbles between Prot-
estant and Catholic leaders. The case emboldened Catholic spokes-
men. Protestants, they charged, created a “smoke screen for
secularism™ and “bigotry™ when they argued that the Constitution was
an obstacle to “school buses or emergency school subsidies or any
other democratic aids to education.””® Catholic educators explained
that they wanted funding only to ensure the health of the parcchial
school system and to maintain religious liberty and constitutional bal-
ance.”” Any other approach, they argued. was “discrimination”
against Catholic parents.”® Thanks to Everson. Catholic leaders could
invoke the Supreme Court to support their position. Cardinal Speli-
man argued that even raising the question of funding for parochial
schools after Everson was evidence that “our nation which prides it-
self before the whole world as an examplar of fair play and tolerance™
still shiclded “bigotry . . . [that eats] into the [country’s] vital
organs.”7?

72. On January 31. 1947 Republican Robert Taft of Ohio proposcd @ bill that would return a
portion of federal income tax revenues to states for education. and would charge states with
distribution of the funds according to state constitutional provisions. Because most states had
explicit provisions banning public support for sectarian institutions. many of them exphoitly
targeting religious schools. such legislation had consistently and effectively been opposced b the
National Catholic Welfare Conference. See Note. supra note 23,

73. Benjamin Fine. Education in Review, N.Y. Tives, Apr. 20, 1932, at EL1.

74. Fine. supra note 64,

75. Id.

76. Frank L. Kluckhohn. Cuslung Stresses Parens” Rights. NUY. Tinies, Apr. 1L 1947, at 18

77. Frank L. Kluckhohn, N.f2A. Iy Assailed Before Catholics, NJY. Tives. Apr. 11 1947, at 18,

78. Kluckhohn, supra note 76.

79. Spellman Charges Protestant Bias. N.Y. Times. June 12, 1947 (citing Cardinal Speliman.
Commencement Address at Fordham University (June 11. 1947)).
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Alarm bells sounded in Protestant quarters. A “who’s who™ of
Protestant theorists and educators, including John Dewey and Louie
Newton, wrote to the New York Times. They declared that the coun-
try was “troubled™ by the threat to “[o]ur historic American doctrine
of the separation of church and state.”s” The Court’s decision in Ever-
son, they lamented, “feeds fuel to the flame.”®! In Washington, New
York. and Chicago, Protestant leaders met to discuss how to repair the
tattered fabric of their vision. For a century, American Protestants
had congratulated themselves on having “solved”™ the vexing problem
of religion and government. The solution lay in the principle of volun-
tarism. they told themselves, an essential component of Protestant
faith and democratic government. Nineteenth-century treatises on re-
ligion and government stressed that “uncoerced liberty” of belief, like
the freedom from governmental power enshrined in the Constitution,
married personal freedom of religion to other American virtues like
democracy. patriotism, and equality.® By consigning conscience to a
different sphere, argued the Reverend Jesse Peck, the United States
embodied a “living justice™ that emancipated Americans “from the
fetters of priest-craft.™* For much of American history, priestcraft
meant Roman Catholicism tour court. By the mid-twentieth century,
many Protestant scholars identified Protestantism with capitalism and
American exceptionalism; Catholicism, in contrast, had a global reach
and authoritarian leanings. They protested that they were by no
means anti-Catholic; the recent attempts of Church minions to under-
mine sacred American principles simply could not go unanswered,
they claimed.

These newly politicized Protestants, many of whom were ordained
and active within their own denominations and in ecumenical Protes-
tant groups, met several times in 1947. The original group included
Episcopalians, Presbyterians, Methodists, Quakers, Baptists, Seventh-
Day Adventists, Lutherans, and Christian Scientists. There was also a

80, John D. Childs et al.. Letter to the Editor, Sectarian Education, N.Y. Times, Oct. 1. 1947,
at 2s.

8l [d.

82. Saran Barminoer Gowrpon, THE MorMon QuesTion: PoLyGamy anp ConsTimu-
TroNnal CoNpLicr iy NINETEENTH CENTURY AMERICA 78=-T79 (2002): Sarah Barringer Gordon,
Blasphemy and the Law of Religious Libertv in Nineteenth Century America, 52 Am. Q. 682
(2000).

83, Jesse I Peok. Tue History oF THE GREAT RerusLic, CONSIDERED FROM A CHRISTIAN
Stann-Pomvi 205-06 (New York. Broughton & Wyman 1868).

84, Perry Miller. Mr. Blanshard’s New Book: The Vatican, the Kremlin, and Democracy. NJY.
Heraro Trin. June 10, 1951, at 5 (book review) (arguing that the Church, like the Soviet gov-
ernment of Josel Stalin, was fundamentally opposed to both democracy and liberty): see also
HampURGER. supra note 8, at 449-54: McGRrEEVY. supra note 5. at 175-88.
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just by “[a] powerful church, unaccustomed in its own history and tra-
dition to the American ideal of separation of church and state,”* but
also by national and state governments, including the Supreme Court.
This decidedly religious approach to the question of separation fed
into a long-standing distrust of both the government and the Catholic
Church. Yet it was also conditioned by changes in law that destabi-
lized the Protestants’ sense of their place in America. For the first
time, government itself had become a problem, and at the highest
levels. Public officials were all too likely to succumb “weakly™ to “po-
litical pressure™ to fund parochial schools.”" State legislatures had al-
ready buckled under this pressure. Worst of all, the Supreme Court
had betrayed fundamental constitutional principles. The Manifesto
quoted the four dissenters in the Everson case, predicting ominously
that each breach in the wall of separation would bring on “still others

. we may be sure.””

The Manifesto conceded that “[t]he free churches of America have
been slow in recognizing the gravity of the situation that was develop-
ing before their eyes.™? For the first time, they saw clearly that “[t]he
effect of the first amendment is to invest the makers and administra-
tors of our laws with the ultimate guardianship of religious liberty and
religious tolerance.”™* They promised to make officials in Washington
feel their presence, as well as “[tJo invoke the aid of the courts in
maintaining the integrity of the Constitution.”™ If they were not suc-
cessful in purging the government of creeping “entanglement [with] a
particular church,” they vowed, “shameful religious resentment and
conflict . . . will inevitably ensue.”™®

The Catholic Church fought back. The New York Times printed a
statement by John Swift, Supreme Knight of the Knights of Columbus.
The statement, issued from Cardinal Spellman’s office, called POAU
“absurd” and tainted by “bigotry.”7 Far better to battle the “godless-
ness which 1s tearing away the very roots of our American political
and social mstitutions,” and to combat the implicit advances of com-
munist influence that such godlessness implied, than to quibble over

90, Manifesto. supra note 86. at 79 accord New Body Demands Church Separation. NY.
Tivies, Jan. 120 1948, at 1.

91 Mantlesto. supra note 86, at 80),

2.l (internal quotation marks omitted).

93, [

94 el at Sl

95, L. “The Manifesto called for ~a reconsideration of the two decisions of the Supreme Court
upholding the use of lax tunds (a) for providing the pupils of parochial schools with free text-
books. and (b) for the transportation ol pupils to parochial schools.™ il

Uh, Muanifesto. supra note 86, at 80, 81.

7. K. of C. Critcizes “Separation”™ Drive. NY. Tises. Jan, 13, 1948, at 1.
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federal lunch money for *“undernourished parochial school chil-
dren.”™® Other Catholic leaders called the organization “un-Ameri-
can” and even procommunist.”” Some Protestants joined them.
cautioning that secularism might hide behind the group’s ostensibly
religious veneer,!'?

POAU founder and Methodist Bishop Bromley Oxnam responded.
charging that Catholics were ruled by “authoritarian and autocratic™
leaders.’”" Protestants, by contrast, were “organized around demo-
cratic principles.” These differing “cultural traditions™ meant that
Catholics found it difficult to understand “our insistence that power
corrupts, and that it will corrupt a church as well as a state, that it will
corrupt a bishop as well as a business man.”9? Baptists, Methodists.
public school educators, and many more responded. Letters to the
editors of leading newspapers poured in; speeches and sermons at
church meetings and school boards were inflected with a new lan-
guage of rights and disestablishment.

POAU began with an apparent victory. Just one year after Everson,
the Court spoke again.'® This time an 8-1 majority, again in an opin-
ion written by Justice Black, held that religious instruction in public
school classrooms violated the Establishment Clause. McCollum v.
Board of Education reiterated the principles of Everson. while distin-
guishing it on the ground that “the State’s compulsory public school
machinery,” and its property, were being used “for the dissemination
of religious doctrines.”* Parents could send their children to paro-
chial schools, Justice Black stressed, but they could not import paro-
chial education into public schools.

Although McCollum built on the groundwork laid by Everson, it
involved a fundamentally different equation. This time, the question
was the invasion of religious training into public education. The
blending of parochial and public schools, however, was far more com-
mon than even POAU leaders had guessed. And while the Supreme
Court had spoken twice, POAU had many more questions and con-
cerns about religion and education.

98. ld.

99. Demes Catholics Oppose Separation. NY. Times, Jan. 26. 1948, at 17 (quoting John T.
McNicholas. Archbishop of Cincinnati and Chairman of the National Catholic Welfare Confer-
ence): Oxnam Says Cushing Attempted “Smear.” N.Y. Times. Feb. 16, 1948, at 5 {quoting Arch-
bishop Cushing).

100. John C. Bennett. Editorial Notes, Curistianiry & Crisis, Feb, 2. 1948, at 2.

101. Morgan. supra note 71. at 49 (quoting radio show).

102. [d.

103. lllinois ex rel. McCollum v. Bd. of Educ. of Sch. Dist. No. 71. 333 U.S. 203 (1948).

104. Jd. at 212
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Vitriolic confrontation with Catholic leaders in the press, however
stimulating, was not a positive program for the new organization. Nor
did POAU have any real home or even a permanent staff. One room
on temporary loan in the Baptist Joint Committee headquarters in
Washington and a fundraising goal of $100,000 was hardly solid
ground. They burned with conviction about the true meaning of the
Constitution, but they were rudderless.!93

A. “God’s Own for the Job”%°

POAU needed a leader. Dr. Charl Williams of the National Educa-
tion Association, a founding member of POAU, suggested that Glenn
Archer of Kansas might be available. Archer’s admirers lauded his
sacrifice in accepting the directorship of the new organization. In fact,
Archer was a recent graduate of the Washburn Municipal University
Law College, a small institution in Topeka. Archer, who attended law
school at age forty, apparently had been promised the deanship of the
school upon graduation. This extraordinary trajectory was based on
his experience as a school administrator, Republican Party loyalist,
and aide to Alf Landon in several campaigns, including Landon’s 1936
run for President. Archer had also served briefly as a Washington
lobbyist for the new Federal Relations and Legislative Activities Divi-
sion of the National Education Association.!’” Here he caught Wil-
liams’s attention and cultivated a taste for the corridors of power: “I
was able to go up on the hill and talk to almost any Congressman or
any Senator because my name was familiar,” he wrote, “I had been to
the White House, my name was in the Post.”!0%

When called to interview for the POAU post, Archer explained that
in college he had “dedicated [his] life to the foreign missionary ser-
vice, but, when [he] graduated from college the financial crash was on
... |and he] was forced to look elsewhere for Christian service.”!%?
He wandered into education, politics, and finally law. Baptist J.M.
Dawson assured Archer that God had called him to POAU and would

105. Harowp E. FEy. WitH SoveREIGN REVERENCE: THE FirsT TWENTY-FIVE YEARS OF
Antiricans Unrren 12 (1974). POAU loved press coverage. See EBERSOLE, supra note 88. al
103 (quoting a speech by Archer calling for more space in the “religious press,” as secular news-
papers might be “throttled by fear of boycotts and reprisals™).

106, Joseph M. Dawson, The Birth of POAU. Amcricans United for Separation of Church
and State Records. Box | (Pub. Policy Papers. Dep’t of Rare Books & Special Collections,
Princeton Univ. Library).

107. Grenn L. Arcuer & ALBert J. MeNeNDEZ, TheE Dream Lives on: THE STORY OF
Gienn Lo ArRCHER AND AMERICANS Unitep 33-55 (1982).

108, [d. at 35.

109, [d. at 62.
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him and his work.!'"> A second book, Communism, Democracy, and
Catholic Power,''® fought back against Catholic charges that POAU
supported communism. Blanshard denied these accusations; the
Catholic Church, he argued, was a natural vector for authoritarianism
and thus incommensurate with democracy. The book drew a review
from renowned Harvard historian Perry Miller. Although he con-
ceded that Blanshard’s style was “shrill, not to say strident,” Miller
maintained that Blanshard’s central point could not be denied: “[The
Catholic Church pursues] a basic. a centuries-old and a calculated pol-
icy, which at heart is utterly and irreconcilably antagonistic to the
democratic way of life . . . .77

With Blanshard as POAU's propagandist, Archer found a mind that
worked like his; both integrated Christian faith, legal training, and a
flair for the dramatic. They embraced controversy, delighting in op-
position from Catholic apologists. Scholars and prelates protested in
vain that the Church was not the inquisitorial behemoth described by
Blanshard and Archer.''® POAU tactics were supported by the Chris-
tian Century, which denounced “timid Protestants who fear to have
this issue brought into the open,™ as well as the “coarse and intemper-
ate aspersions” cast against “the distinguished personnel™ of POAU
by Catholic defenders.'"?

Among other charges, Catholics called POAU *a reorganized klan
with the ‘new look.” 120 The white supremacist KKK embraced a vir-
ulent anti-Catholicism, separation of church and state. and support for
public schools. POAU supporters strove to distance themselves from
what they called “the Ku Klux and nativist level.”'?! Indeed, Dawson
of the Baptist Joint Committee was an outspoken critic of racism and

115. For scholarly treatments of Blanshard's anti-Catholic writings. sce Puitie GLEASON,
SrEAKING OF DiveERsITY: LANGUAGE AND ETHNICTTY In TWENTIETH-CENTURY AMERICA 213
(1992), John T. McGreevy. Thinking on One’s Own: Catholicisim in the Amnerican Intellectual
Imagination, 1928-1960. 84 J. Am. Hist. 97, 97-98 (1997). and Philip Gleason. American
Catholics and Liberalism, 1789-1960, in CATHOLICISM AND Lineravism: CONTRIBUTIONS TO
American Pusiie PHitosoeny 45 (R, Bruce Douglass & David Hollenbach cds.. 1994).

116. Pauvr Brasstarnp, Communisa, DEsocracy. anp CarroLic Powir (1951),

117. Miller. supra note S4.

118, See, e.g.. George H. Dunne, Mr. Blanshard and the Catholic Churclr (pts. 1-7). AMERICA,
June 4. 1949, at 309: America. June 11, 1949 at 339: AmERICA. June 18, 1949, al 359: AMERICA,
June 25, 1949, at 379 America, July 16, 1949, at 438: AMERICA, July 23, 1949, at 459: AMERICA,
July 30, 1949, at 477: J.M. O'Neill, Mr. Blanshard’s New Book: The Vatcan, the Kremiling, and
Democracy. N.Y. Heravn Twa., Jun. 10, 1951, at 5 (book review).

119, Indecent Controversy, Caristian Century. Feb, I8, 1945, at 198, 199,

120. 1d. (internal quotation marks omitted).

121, Protestants United Issue Manifesto, Churistian CeEnTury, Jan. 21, 1943, al 68. 68.
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of Catholics’ approach to the distinction between church and state.!?3
Sociologist Will Herberg’s influential 1955 book Protestant-Catholic-
Jew announced to readers that, “[i|n the last analysis, Protestant and
Catholic and Jew stand united through their common anchorage in.
and common allegiance to, the American Way of Life.”13¢ Herberg
recognized Catholics as increasingly confident and reasonable. Prot-
estants. however, were divided between a defensive and embattled mi-
nority and a “younger and more theologically concerned™ group that
refused to go along with “negative anti-Romanism.”'37 Jews, accord-
ing to Herberg, were preoccupied with public relations and appear-
ances.'’ Only Protestantism, he said, was caught in a “paralyzing
negativism” that could be traced to the likes of Paul Blanshard and his
cronies at POAU.39

To liberal Easterners, Archer, Dawson, the Christian Century, and
the generally southern aura of POAU and its Baptist and Methodist
constituency painted the world in unsophisticated shades of black and
white. The group’s relentlessness galled those who sought more sub-
tle ways to explain the relationship between state and religion, and
who found that the constant invocation of a repressive Catholic past
got in the way of progressive interfaith strategies. Thus, a study con-
ducted in the early 1960s concluded that POAU was an “organiza-
tional pariah,” viewed with distaste by the organizations that had
learned to get along with the Catholic Church.!'#¢

Despite this disdain, Archer and POAU congratulated themselves
on many successes. Not only were they the best funded and largest of
all groups dedicated to church and state, they achieved notable suc-
cess in their primary form of advocacy—Iitigation. POAU ferreted
out and challenged the constitutionality of what they called “captive
schools.” The bread and butter of the organization’s legal strategy
was distinctively its own.

B. Captive Schools and “Flagrant Violations”

Archer became a widely noted and highly visible presence by the
early 1950s. He led the organization brilliantly, if controversially.
Captive school cases were his calling card. After two years on the job,

135. See McGreevy, supra note 115, at 128,

136. WiLL HERBERG. PROTESTANT-CATHOLIC-JEW: AN EssAay IN AMERICAN RELIGIOUS SO-
CroLoGy 258 (1955).

137. Id. a1 2534 (internal quotation marks omitted).

138, Id. at 256.

139. Id. at 257.

140. Morgan. supra note 71. at 318.
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lic school and on diocesan records as a parochial school. The teachers
were all Sisters of the Order of St. Francis. In fact, one outraged Bap-
tist observer reported that several of them were “German refugees
who could not even speak intelligible English—and they were teaching
in a high school!”'s7 Students attended Mass each week under the
supervision of their teachers. The religious were chosen by their
superiors, rather than the school board, taught Catholic morals. and
wore traditional habits and insignia; the school had crosses and relig-
ious statuary throughout the building.'™8

Zellers provided a demonstration of POAU’s mettle. Although the
situation in Dixon was particularly egregious, many other jurisdictions
also mixed secular and sectarian influences. In Kentucky, Ohio. Indi-
ana, Michigan, lowa, Texas, and other states, captive schools blended
parochial and public education, often with nuns teaching in full habit
in church-owned buildings.'s After the trial court in Zellers perma-
nently enjoined 139 nuns from teaching in the New Mexico public
schools, held that busing and textbooks for parochial school students
violated both the New Mexico and U.S. Constitutions, and shut down
public schools located on Church property, the plaintiffs and defend-
ants both appealed.!®®

POAU was not satisfied. Admittedly, the case brought welcome
publicity and announced to the legal community that POAU had ar-
rived. Leo Pfeffer, the highly respected legal counsel for the Ameri-
can Jewish Congress (AJC), wrote Archer to congratulate him.
Archer, however, wanted to push for a total ban on teaching by the
religious in public schools, even without religious garb and in secular
subjects. Pfeffer cautioned POAU that it was “exceedingly doubtful™
that the New Mexico Supreme Court would hold that religious status
determined the legitimacy of a teacher’s employment.'¢! Pfeffer rec-
ommended against making such an argument, counseling that POAU
should be satisfied with what it had already won. Archer plowed
ahead nonetheless, arguing that “the Religious [were] bound by their
oaths of obedience™ to place the orders of the Church above those of
the school board.'®> In an amicus brief, the ACLU argued that relig-
ious garb was the true issue, rather than the status of the teachers
themselves.'®* Only teachers in traditional religious habits. the ACLU

157. Mead. supra note 145, at 2 (emphasis added).

158. Id.

1539. BLANSHARD, RELIGION AND THE SCHOOLS, supra note 114, at 162-67.

160. Id.

161. Letter from Leo Pfeffer to Harry L. Bigbee (Sept. 15. 1950), supra note 106,

162. Zellers v. Huff, 236 P.2d 949. 961 (N.M. 1931).

163. Brief Amicus Curiae American Civil Liberties Union. Zellers. 236 P.2d 949 (No. 3332).
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maintained, could validly be prohibited from teaching in public
schools. The ACLU’s position persuaded the New Mexico Supreme
Court and most courts around the country.'®?

Throughout his career, Archer remained unmoved by arguments
that a particular strategy would not produce a legal victory. He had
little patience for the fine parsing of doctrine. POAU members and
legal strategists such as Blanshard were generally comfortable with
this approach. It served them well for years, highlighting POAU’s op-
position to all forms of religious influence in government and educa-
tion. Archer learned early that filing a lawsuit, or even threatening to
file, brought otherwise reluctant officials to the table. The tactics used
in St. Bernard, Ohio and Dixon, New Mexico were quick, efficient,
and relatively cheap. The Zellers litigation cost approximately
$5000—money well spent.'®5 Newspapers around the country carried
stories about the litigation often accompanied by photographs show-
ing a smiling class of children arrayed before women religious in full
habit.'®

Blanshard added his powerful voice to the increasingly vociferous
POAU mantra: the “Catholic hierarchy,” he charged in American
Freedom and Catholic Power, had gone to great lengths to “capture
public schools.”'®” Any lingering doubts melted away with the tangi-
ble results that litigation and the threat of law produced in other juris-
dictions. The translation of POAU’s agenda into one dominated by
legal thinking happened almost painlessly.!o®

Another important state court victory in Missouri settled a dispute
that began in 1950 and confirmed the success of captive school litiga-
tion. In the fall of 1950, Archer flew to St. Louis where he found a
situation almost as widespread and complex as the Zellers case. As his
admiring biographer put it, “Archer was the architect of the Missouri
schools case.”'*” The lawsuit was constructed out of materials similar
to those that had been so important in Zellers. Women religious
teaching in full habit, school closings on Catholic holidays. “sectarian
instruction in the classroom,” and more, POAU argued. “painted the

164, Missouri is the sole exception. See Harlst v. Hoegen, 163 S.W.2d 609 (Mo. 1942).
165. Morgan, supra note 71, at 208,
166. See, e.go.. Taos Grade School. DaiLy Car. News (Jefferson City. Mo.), Jan. 31, 1951, at 3.

167. BransHarp, AMERICAN Frieepom anp Carnouie Power., supra note 113, at 108-11.

168. Professor Richard Morgan reports one ripple of objection to Archer’s program in the
carly 1960s, based on an interview conducted with a former POAU c¢mployee in the New York
chapter. Morgan. supra note 71, at 202 (Interview with Paul Duling (Mar. 8. 1962)). POAU’s
materials downplay such dissension.

169. LoweLL, supra note 3, at 102,
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created a system as centralized as the Catholic Church he so bitterly
opposed.'”™

This system also made potential allies cringe. Archer and Blan-
shard, although both trained as lawyers, never developed a particular
regard for legal craftsmanship nor did they attend prestigious law
schools. The AJC and the ACLU, both older and more scholarly in
their outlook, often disagreed with POAU’s tactics and arguments.!7¢
To them, POAU was a loose cannon. The “reckless litigation and sub-
standard legal work™ of POAU strained relations with the other two
organizations.!'”” One study conducted in the mid-1960s reported, for
example, that “[t]he other groups . . . have more than once kept
[POAU] out of “their’ sponsored litigation,” primarily by delays in re-
sponding to requests for information, rather than outright confronta-
tion.'”s Especially at the appellate level, both the AJC and ACLU
acted out of a desire to set sustainable constitutional precedents. By
contrast, POAU members and local counsel were painfully prone to
file “improvident appeals.”'”? POAU’s success rate was also lower
than either of the other organizations.'s"

The discomfort was exacerbated by POAU’s anti-Catholic agenda.
The AJC and the ACLU opposed public funding for parochial schools
as a matter of general policy, but they were far more keen to purge
religious influences from public schools. As Pfeffer saw it, POAU ap-
pealed in a populist vocabulary to an audience that was passionate
about purging Catholic influence from their children’s schools, but
less interested in the abstract principle of separation of church and
state.'s! Popular appeal, however, was purchased at the price of an
anti-Catholic image and a lack of attention to the potential conse-
quences of these court decisions.!®> Charges of anti-Catholicism nur-

175, SoravE, supra note 124, at 31 (noting the “centralized. even autocratic style™ of POAU ).

176. Other groups. such as the National Council of Churches and the National Conference of
Christtans and Jews, shared their discomfort. Ricnarp E. Morcan, Tue Pourmics oF Revia
100s Conrrier: CnurcH AND STaTe iv AMERICA 32-54 (1968).

177. SOrRAUF. supra nole 124, at 81.

178, Id. Although at the end of the period studied here, Professor Sorauf reported on a ~Le-
eal Conference on the Establishment Clause,” which included POAU in its councils for the first
time in 1963, Jd. at 83. According to Sorauf, POAU’s involvement was tolerated only as a
means to limit its “recklessness.” The organization “became a vehicle for Leo Pfefter’s judg-
ments and preferences.” fd. at 86.

179. [d. at 3.

180, AJC had the highest success rate at approximately 65%. The ACLU was next at 52%.
and the AU was lowest at 44%. [d. at 126 tbl.5-3.

IS8T, Mary Fowler Beasley., Pressure Group Persuasion: Protestants and Other Americans
United for Separation of Church and State. 1947-1968. at 192 (1970) (unpublished Ph.D. disser-
tation. Purdue University) (on Hle with author) (Interview with Leo Pleffer (May 28, 1969)).

182, See MorGAN. supra note 176, at 52-53.
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area, carried resistance westward.?®® From these churches. supporters
of Goldwater’s 1964 presidential campaign and Ronald Reagan’s 1966
gubernatorial campaign painted the ban as the key to moral relativ-
ism, the erosion of patriotism, and the sexual revolution.2%® The new
threat emanated from Washington, not Rome, and it wore judicial
rather than clerical garb.

The Catholic Church quickly and forcefully condemned the prayer
decision.?!® Cardinal Spellman, long the sparring partner of POAU
and its supporters, said that “America ha[d] surely traveled far from
the ideals of her founding fathers” when the Supreme Court held that
“the prayerful mention of God’s holy name” violated the Constitu-
tion.”'' Bishop Fulton Sheen, famous as a television personality for
his wildly popular show Life Is Worth Living in the 1950s and 1960s,
made the comparison between banning prayer and the atheism of the
Soviet bloc: “Our schools are now officially put on the same level as
the Communist schools. In neither may one pray; in neither may one
acknowledge a Source whence came the liberties of the people.”!?

As Pfeffer noted dryly, Catholics traditionally objected to religious
exercises of all kinds in public schools.?!* Catholics opposed prayer
and Bible reading in the nineteenth century because they objected to
the unquestionably Protestant character of the underlying texts. In
1859, a young Catholic student at the Eliot School in Boston was
whipped until he fainted for refusing to recite the Ten Command-
ments from the King James Bible.?'* By the mid-twentieth century,
however, concern over secularism, as well as the favorable light the
ban shed on parochial schools, outweighed lingering memories of

208. Lisa McGirr. SuBurBaN Warriors: THr ORrRIGINS OF THE NEw AMERICAN RIGHT
149-63, 225-37 (2001): Kraut, supra note 199.

209. See McGirr. supra note 208, at 159-6().

210. Paul Hofmann, Varican Regrets Ruling on Praver, N.Y. Times, July 22, 1962, at 36.

211. Lewis, supra note 201: accord Spellman Renews Attack on Court’'s Decision, supra note
200.

212, Black Monday, BinGHaMToN PrEss, July 22, 1962, at 6 (quoted in Dierenficld. supra
note 203, at 369).

213. Leo Prerrer. CHURCH, STATE, AND FREEDOM 235 (rev. ed. 1967).

214. 2 Rosert H. Lorp ET AL, HISTORY OF THE ARCHDIOCESE OF Boston: IN THE VARI-
ous STaGes oF I1s DEVELOPMENT, 16041943, at 585-602 (1944): Michael Grossberg, Teaching
the Republican Child: Three Antebellum Stories About Law, Schooling, and the Construction of
American Families, 1996 Utan L. REv. 429, 454-55.
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sive. Historian Perry Miller, who admired the work of Paul Blan-
shard, conceived of law and religion as so distinct that they operated
on entirely different planes.2*® His conceit, itself a comfortable ver-
sion of separationist theory, has obscured a far more integrated and
messy history. Appreciation for the ways that believers and their faith
have been affected by legal change has been all too rare.?+

Because we have overlooked the ways that law, especially Supreme
Court decisions, makes history in the lives of believers, we have
missed critical trajectories in religious life. The creation and then the
work of an organization of dedicated believers—POAU-—was de-
signed to repair the broken wall of separation in the interest of Protes-
tant interpretations of religious liberty. What they found was that
separation born of the fight to preserve the integrity of public educa-
tion created a new impetus toward secularism. We knew that Ameri-
can Protestants splintered in the late twentieth century, and that
important new coalitions between conservative Protestants and
Catholics were one outgrowth of this reformation. And we knew that
liberal Protestants found themselves aligned with many Jews and secu-
larists. But the underpinnings were elusive. The “restructuring™ of
American religion along these broad and deep lines has not previously
been connected to local conflicts and captive school litigation, only
because historians of law have been so preoccupied with the Supreme
Court.?’ Religious historians, who have made valuable contributions
to American political history in the post-War period, have overlooked
the growth and importance of law in religious life. Recovery of this
rich and hard-fought contest over captive schools illustrates the value
of recognizing the many ways the law and religion have become inter-
twined over the past sixty years. The results, while unexpected to par-
ticipants, teach us to appreciate how grass roots activism has set the
stage for key changes in law and religion at every level.

248. Perry MiLLER, THE Lire oF THE MiND IN AMERICA: FroOm THE REVOLUTION TO THE
Civi. War (1965).

249, One cxception is the work of Professor Winnifred Fallers Sullivan. See WinnIFRED
FarLLers SuLLivan, THE ImpossisiLiTy oF ReELiGious Freepom (2005).

250. 1 take the word “restructuring” from the seminal work of Professor Robert Wuthnow.
WornNow, supra note 6.
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