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III. THE 1980s: THE TAKEOVER ERA

Beginning in the 1980s, with the widespread and dramatic emergence of
hostile takeovers in the United States, the focus of corporate law scholar-
ship shifted dramatically away from the Eisenberg approach of focusing on
legal and institutional mechanisms for controlling management discretion.
In its place, scholars looked to the market, and, in particular, to the so
called “market for corporate control” to protect shareholders from
managerial abuse.*

Corporate control contests, which combined all of the attractions oflhigh
stakes poker and war, became the dominant focus of corporate law
scholarship during the 1980s. While academics disagreed on the details,
they shared a common and fundamental belief that the market for corporate
control was the single most important constraint on corporate management
and that the law should strive to maximize its effectiveness.”® This
market-based approach continued to dominate academic corporate law

perspective on the American situation means that one must face head-on the two most difficult issues
about any foreign legal institution: (a) How does it work over there? (b) How would it work over
here?™).

34. The story really begins with an extraordinarily prescient article from 1966 by Henry Manne
called Mergers and the Market for Corporate Control, 73 J. POL. ECON. 110 (1965). In this article,
Manne argued that a significant cost of an antitrust policy that restricts horizontal mergers is that
managers will be insulated from the market discipline imposed by the threat of takeovers. The keystone
of Manne’s argument was that competitors are the parties most likely to be able to recognize bad
management, to be able to reverse it, and to have access to sufficient financing to acquire poorly
managed firms. /d. a 112-13, 118-19. If this is correct—and it certainly seems to be—then the merger
policy pursued by the Department of Justice in the 1960s, which almost entirely prohibited horizontal
mergers, increased managerial dominance at the expense of shareholders.

Beginning in 1980, with the election of Ronald Reagan and, more importantly for these purposes,
the appointinent of William Baxter as head of the Antitrust Division of the Justice Department, U.S.
policy on horizontal mergers changed nearly 180 degrees. Suddenly, horizontal mergers, even between
large firms with relatively large market shares, were permissible. This brought a large number of eager
and high valuing buyers into the market for corporate control and set off a decade long merger boom.
In the prototypical 1980s’ “bust up” takeover, an acquirer would pay a large premium over prevailing
market price for a company. Then the acquirer would sell off pieces to buyers from the same industry,
buyers who had previously been excluded from the market.

35. For representative and prominent examples, see the academic debate over whether target
management should be passive in the face of a hostile tender offer or whether they should have the
limited power to seek competing bids. Compare Frank H. Easterbrook & Daniel R. Fischel, The Proper
Role of a Target’s Management in Responding to a Tender Offer, 94 HARv. L. REV. 1161 (1981) and
Frank H. Easterbrook & Danicl R. Fischel, Auctions and Sunk Costs in Tender Offers, 35 STAN. L. REV.
1 (1982) with Lucian A. Bebchuk, The Case for Facilitating Competing Tender Offers, 95 HARV. L.
REV. 1028 (1982) and Ronald J. Gilson, Seeking Competitive Bids Versus Pure Passivity in Tender
Offer Defense, 35 STAN. L. REv. 51 (1982). ’
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V. PROFESSOR ROE’S NEW COMPARATIVISM

The domestic debate over institutional investors led some scholars to
look abroad, to discover the role played by institutional investors in other
systems and to analyze the differences in regulatory treatment. Whereas, in
the 1960s and 1970s, American legal scholars, like Professors Vagts and
Conard, looked to German corporate law for alternative legal/institutional
arrangements—principally, the two-tier board and, to a lesser extent, co-
determination—attention was now directed to a very different sort of
comparative analysis, namely, the analysis of alternative economic
governance structures. In particular, U.S. scholars have focused on the
relatively prominent role that large banks play in Germany and Japan, as
compared to the United States.”

In this context, comparative analyses are important for two reasons. First,
if governance structures are fundamentally different in other highly
industrialized and highly successful market economies, such as Germany
and Japan, then perhaps they cou/d have been different in the United States.
This goes to the question of whether the Berle and Means corporation is an
economic inevitability, as they suggested, or is, in large measure, the
product of a series of political choices, as Roe argues. Second, and more
reformist, if the structures could have been different, perhaps they should
be different. Perhaps America would be better off freeing its shareholders,
especially its large banks, so that they can play a role similar to that played
by large German and Japanese banks.

On the first claim, the comparative evidence is important and persuasive.
As Roe has argued, the fact that governance is organized differently, and
apparently successfully in other large industrialized economies undermines
any claim of inevitability to the Berle and Means corporation.® To the
extent that differences in corporate governance correlate with differences
in financial regulation, it lends support to Roe’s hypothesis that the politics
of financial intermediation is a key determinant to corporate structure. In
the same context, Roe argues against the claim that Germany and Japan
simply lag behind America’s financial evolution, and thus against the
argument that, in time, finance liquifies and disintermediates. While
acknowledging that the boardroom power of the large German and Japanese

49. See, e.g, Roe, Some Differences, supra note 1.

50. See id. For perceptive critiques of Roe’s article, see J. Mark Ramseyer, Columbia Cartel
Launches Bid for Japanese Firms, 102 YALE L.J. 2005 (1993); Roberta Romano, 4 Cautionary Note
on Drawing Lessons from Comparative Corporate Law, 102 YALE L.J. 2021 (1993).
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