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I. INTRODUCTION

On January 1, 1968, President Johnson created by executive order
a federal program of mandatory limits on the amount of foreign invest-
ment that United States citizens and businesses would be permitted
to make each year.! The order, relying upon the power given the
President by section 5(b) of the Trading with the Enemy Act?
delegated to the Secretary of Commerce the authority to administer
the program toward the objective of “‘strengthening the balance of
payments position of the United States during this national emer-
gency” 3—that is, the national emergency declared by President Truman
in 1950 and still in effect* On the same day the Secretary of Com-
merce announced that he had created the Office of Foreign Direct
Investments (OFDI) and had subdelegated to it the authority to
administer the Foreign Direct Investment Program.®

1 Exec. Order No. 11,387, 3 C.F.R. 433 (1970), 12 U.S.C. § 95a (Supp. V, 1970).

2 Section 5(b) of the Trading with the Enemy Act, originally enacted as the
Act of Oct. 6, 1917, ch. 106, § 5(b), 40 Stat. 966, has been amended several times
and is now codified at both 12 U.S.C. §95a (1964) and 50 U.S.C. App. §5(b) (1964).
Hereaiter it will be cited as 12 U.S.C. §95a (1964).

3 Exec. Order No. 11,387, 3 C.F.R. 433 (1970), 12 U.S.C. §95a (Supp. V, 1970).

4 Proclamation No, 2914, Dec. 16, 1950, 3 C.F.R. 99 (Comp. 1949-53), 50 U.S.C.
App. §1 (1964); Sardino v. Federal Reserve Bank, 361 F.2d 106 (2d Cir.), cert.
dented, 385 U.S. 898 (1966).

& Dep’t of Commerce Order 184-A, 33 Fed. Reg. 54 (1968).
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The limitations upon foreign direct investment are embodied in
the Foreign Direct Investment Regulations,® a complex set of sub-
stantive rules that OFDI administers and that it has amended on a
number of occasions as experience has recommended and as the nation’s
balance of payments position has changed.” Questions of the legality
and wisdom of the program and the regulations have been raised—by
political candidates,® by Congressional committees,® and by commen-
tators 1—but OFDI has yet to be involved in litigation during its first
three years of existence.™

The basic scheme of the regulations restricts net transfers of
capital  between “direct investors”® and their “affiliated foreign
nationals” ™ and limits the amount of earnings that a direct investor
may authorize an affiliated foreign national to reinvest.’® The limita-

615 C.F.R. §§1000.101-1000.1303 (1970).

7 See, e.g., 34 Fed. Reg. 9564 (1969) ; Ellicott, United States Controls on Foreign
Direct Investment: The 1969 Program, 34 Law & Contemp. Pros. 47, 48 (1969) ;
Lancaster, The Foreign Direct Investiment Regulations: A Look at Ad Hoc Rule-
making, 55 Va. L. Rev. 83, 132-33 (1969).

8 See Statement of Richard M. Nixon, describing the Foreign Direct Investment
Program as “‘economic isolationism at its worst’” and characterizing it as “ ‘without
Congressional approval’” and “ ‘based on questionable legal authority.’” Wall St. J.,
Oct. 3, 1968, at 1, col. 3; id., at 4, cols. 3-4.

9 Sce Hearings on House Concurrent Resolutions 85 and 86 Before the Subconumn.
on Foreign Economic Policy of the House Comm. on Foreign Affairs, 91st Cong.,
1st Sess. (1969) ; H.R. Con. Res. 815, 90th Cong., 2d Sess. (1968), introduced and
discussed, 114 Cone. Rec. 27199 (1968).

10 See Adler, The Framework for Research Into Direct Manufacturing Investment
Overseas, 34 Law & Contemp. ProB. 3 (1969); Behrman, Assessing the Foreign
Investment Controls, 34 Law & ConrtEmp. ProB. 84 (1969); Furth, Barriers to
Investinent Abroad as Tools of Payments Policy, 34 Law & CoNTEmp. Prop. 64
(1969) ; Laffer, The U.S. Balance of Payments—A Financigl Center View, 34 Law
& ContEMP. PrOB. 33 (1970); Note, The Foreign Direct Investment Conirols, 11
Harv. InTL L.J. 490 (1970); Note, The Foreign Direct Investment Program: An
Analysis and Critique, 55 VA. L. Rev. 139 (1969).

Other discussions_include Asher, The Foreign Direct Investment Regulations,
27 N.Y.U. Inst. on Fep. Tax. 955 (1969); Baker, Tax and Related Issues Under
the Foreign Direct Investment Regulations, 21 Tax Law. 531 (1963); DeVries,
The New Controls on Foreign Investinent, 49 Cr1. B. Rec. 349 (1968); Frolich &
Ettinger, Current Planning Considerations Under Foreign Direct Investment Controls,
30 J. Tax. 30 (1969); Goldman, New Controls on Foreign Investment: What Tax
Men Need to Know About E.O. 11387, 28 J. Tax, 168 (1968) ; Hynning, Balance-of-
Payments Controls By the United States, 2 INnT'L Law. 400 (1968) ; Kingson, Inwvest-
ment in Western Europe Under the Foreign Direct Investment Regulations: Re-
patriation, Tazxes and Borrowing, 69 CouM. L. Rev. 1 (1969) ; Morris, The New
Regulations Governing Direct Foreign Investment—An Early Appraisal, 23 Bus. Law.
701 (1968) ; Scott, Tax and Other Implications of the Foreign Direct Investment Regu-
lations, 47 Taxes 32 (1969) ; Weeks, The Future of Investment Controls, 15 McGiLL
L.J. 244 (1969) ; Note, Govermmental Regulation of Foreign Investment, 47 TExAs
L. Rev. 421 (1969).

11 When the Foreign Direct Investment Program was created, the Attorney
General gave his opinion that it was “a valid exercise of the authority conferred on
the President by section 5(b) [of the Trading with the Enemy Act].” Letter from
Attorney General Ramsey Clark to Secretary of Commerce Alexander Trowbridge,
Feb. 3, 1968, in CCH Bar. Pavm. Ree. 9031,

1215 C.F.R. §1000.313 (1970).
13 Id. §1000.305.

14 1d. §1000.304.

15 Id. §1000.306(b).
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tions upon such transfers are expressed in terms of authorized annual
maximum amounts, described as “allowables.” * The regulations pro-
vide that a direct investor may apply for a “specific authorization” **
to permit him to exceed the amount of his annual allowables. If a
direct investor exceeds the amount of his annual allowables without
having obtained a specific authorization, the regulations permit OFDI
to negotiate an informal voluntary settlement *® or to institute formal
administrative proceedings,’ described as compliance proceedings, that
~ may result in an order requiring the direct investor to take appropriate
remedial action.®®

This article is concerned with the application of the Administrative
Procedure Act? (APA) to the two major administrative processes
of OFDI: compliance proceedings and the determination of applica-
tions for specific authorizations. The questions that arise in measuring
these processes against the requirements of the APA search the nature
of fair administrative procedure.

II. Wuo Is THE “AGENCY” FOR PURPOSES OF THE
ADMINISTRATIVE PROCEDURE AcCT?

The APA applies to every “agency” that is a part of the federal
government. The question is whether the Secretary of Commerce or
the Director of OFDI is the agency for purposes of application of the
APA to the Foreign Direct Investment Program. The question is
of more than academic significance because only the person who is the
agency is permitted under the APA to combine investigative, prose-
cutorial, and adjudicative functions. If the Director is the agency,
he may participate in all phases of OFDI’s operations, consistent with
due process limitations. But if the Secretary of Commerce is the
agency, the Director must circumscribe his participation so that he
does not commingle functions.

A. Applicability of the APA Generally

One issue may be put to rest at the outset: the authority that
administers the Foreign Direct Investment Program—whether it is

16 Id. §§1000.503, .504, .506.
17 Id. §§1000.316, .801.

18 Id. §§1025.211-221.

19 Id. §§ 1030.111-521.

20 Id. §1030.514.

215 U.S.C. §§ 551-59, 701-06, 3105, 3344, 5362, 7521 (Supp. V, 1970). The num-
bering of individual sections of the APA was changed during the process of amend-
ment and codification in 1966 and 1967. Most commentators have continued, however,
to refer to the more familiar section numbers that appeared in the original enactment.
The references in this article are to those section numbers, even when changes have
been made in the statutory language.
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finally determined to be the Secretary of Commerce or the Director of
OFDI—is not excepted from compliance with the requirements of the
APA.

Although section 2 of the APA ** specifically excepts a number of
governmental bodies from the Act’s reach, none of the exceptions
remotely covers the Department of Commerce or OFDI. The APA
provides no other express exceptions from its coverage. Conventional
rules of statutory construction would dictate that courts create no fur-
ther exceptions. This result is underscored by section 12 of the APA
which provides that even a subsequent statute “may not be held to
supersede or modify this subchapter . . . except to the extent that it
does so expressly.” 2 And because, as the Supreme Court said in
Wong Yang Sung v. McGrath® one of the primary purposes of the
APA was “to introduce greater uniformity of procedure and standardi-
zation of administrative practice among the diverse agencies” of the
federal government, courts are unlikely, for fear of defeating this pur-
pose, to create exceptions beyond those that the APA makes express.

That the Foreign Direct Investment Program may involve foreign
policy considerations will not by itself exempt the agency administering
it from complying with the APA. The draftsmen of the APA under-
stood that foreign policy considerations might sometimes make appli-
cation of certain of its provisions difficult or unwise. Section 4 exempts
rulemaking from the provisions of the APA “to the extent that there
is involved—(1) a military or foreign affairs function of the United
States.” #* Section 5 exempts adjudications from the provisions of
the APA “to the extent that there is involved . . . (4) the conduct
of military or foreign affairs functions.” 2 These carefully drafted
exceptions suggest that Congress intended general application of the
APA, subject only to individual instances of exemption when foreign
affairs functions become implicated in particular proceedings.>” This
conclusion is supported by a sentence appearing in the Senate report
issued when the APA was passed: “The phrase “foreign affairs func-
tions,” used here and in some other provisions of the bill, is not to be
loosely interpreted to mean any function extending beyond the borders
of the United States but only those ‘affairs’ which so affect relations

225 U.S.C. §551(1) (Supp. V, 1970).

23 Id. § 559.

24 339 U.S. 33, 41 (1950).

255 U.S.C. §553(a) (Supp. V, 1970).

26 Id, §554(a).

27 Cf. United States v. Aarons, 310 F.2d 341, 347 (2d Cir. 1962); Timberg,
Wanted: Administrative Safeguards for the Protection of the Individual in Inter

national Economic Regulation, 17 Ap. L. Rev. 159 (1965). But Note, Forei
Direct Investment Controls, 11 Harv. InT'L L.J. 490€ 542-)44 (1975)2.2 ot oreign
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with other governments that, for example, public rulemaking provi-
sions would clearly provoke definitely undesirable international conse-
quences.” #® A substantially identical sentence appears in the House
report.®®

Prior to 1966, the APA excluded from its reach “functions which
by law expire on the termination of present hostilities.” 3 At one
time it may have been arguable that this phrase included functions
brought into being by national emergencies, as the Attorney General
appears to have argued,® although it should be noted that the Foreign
Direct Investment Program is not based upon the national emergency
created by World War II (the “present hostilities” intended by the
1946 Congress that passed the APA), but rather upon a national
emergency declared in 195032 In any event, the revision of the APA
in 1966 resulted in the deletion of the phrase “functions which by law
expire on the termination of present hostilities.” The Reviser’'s Notes
explain that the phrase was omitted “as executed.”

The APA will apply, then, to the agency that administers the
Foreign Direct Investment Program, whether it be the Secretary of
Commerce or the Director of OFDI. Parenthetically, this conclusion
may provide a possible ground for a court to reject arguments against
the substantive legality of the Foreign Direct Investment Program
because the procedural safeguards of the APA apply to its administra-
tion.

B. Legislative History of Section 2

Section 2 of the APA provides that “ ‘agency’ means each au-
thority of the Government of the United States, whether or not it is
within or subject to review by another agency . . . .” % This defini-
tion, as Professor Davis has written, “is not very satisfactory.” ® If
read literally, it would confer agency status on persons low in the
governmental hierarchy who might plausibly claim to be authorities of
the United States (for example, passport clerks, meat inspectors, and
forest rangers). Congress could not have intended to confer agency
status so broadly. The problem is to make functional sense of section

28 S, Rer. No. 752, 79th Cong., 1st Sess. 13 (1945).

29 H.R. Rep. No. 1980, 79th Cong., 2d Sess. 23 (1946).

305 U.S.C. §1001(a) (1964), as amended, 5 U.S.C. § 551 (Supp. V, 1970).

31 ATroRNEY GENERAL'S MANUAL ON THE ADMINISTRATIVE PROCEDURE Act 11-12
(1947) [hereinafter cited as ATTORNEY GENERAL'S MANUAL].

32 Proclamation No. 2914, Dec. 16, 1950, 3 C.F.R. 99 (Comp. 1949-53), 50 U.S.C.
App. §1 (1964).

83 5 1J1.S.C. § 551 (Supp. V, 1970).

34 Id, §551(a).

351 K. Davis, ADMINISTRATIVE Law TREATISE § 1.01, at 1 n.1 (1958) [hereinafter
cited as K. Davis].
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2’s use of the term “agency” in a manner consistent with Congress’
intention in passing the APA.

Because the statutory language is unclear, the process of inter-
pretation must begin with an examination of the legislative history.
The basic legislative history of the APA resides in the reports of the
Senate Judiciary Committee and the House Judiciary Committee of the
79th Congress, which passed the Act. These reports are particularly .
significant because these two committees were the principal draftsmen
of the APA.

The Senate Judiciary Committee, in a committee print issued in
June 1945, explained why “agency” had been defined by use of the
broad word “authority”:

It is necessary to define agency as “authority” rather than by
name or form, because of the present system of including one
agency within another or of authorizing internal boards or
“divisions” to have final authority. “Authority” means any
officer or board, whether within another agency or not, which
by law has authority to take final and binding action with or
without appeal to some superior administrative authority.
Thus “divisions” of the Interstate Commerce Commission and
the so-called Schwellenbach Officer of the Department of Agri-
culture would be “agencies” within this definition. Any other
form of definition would raise serious difficulties in several
Federal agencies.®

The final report of the Senate Judiciary Committee, issued in
November 1945, also included an analysis of the defining language of
the proposed statute:

The word “authority” is advisedly used as meaning
whatever persons are vested with powers to act (rather than
the mere form of agency organization such as department,
commission, board, or bureau) because the real authorities
may be some subordinate or semidependent person or persons
within such form of organization. In conferring administra-
tive powers, statutes customarily do not refer to formal agen-
cies (such as the Department of Agriculture) but to specified
persons (such as the Secretary of Agriculture). Boards or
commissions usually possess authority which does not extend
to individual members or to their subordinates.3?

The report of the House Judiciary Committee, issued in May
1946, included a single paragraph of explanation of the use of the
term “agency”:

36 STAFF oF SENATE COMM. ON THE JUDICIARY, 79rE CoNe., 1sT Sgss., REPORT oN
THE ADMINISTRATIVE PROCEDURE Act 13 (Comm. Print 1945).

37 S, Rep. No. 752, 79th Cong., 1st Sess. 10 (1945).
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Whoever has the authority is an agency, whether within
another agency or in combination with other persoms. In
other words agencies, necessarily, cannot be defined by mere
form such as departments, boards, etc. If agencies were de-
fined by form rather than by the criterion of authority, it
might result in the unintended inclusion of mere “house-
keeping” functions or the exclusion of those who have the real
power to act.®®

A further source that may be helpful in ascertaining Congress’
intention in passing section 2 is the Attorney General’'s Manual on the
Adwianistrative Procedure Act, issued in 1947. The Manual states:

This definition was adopted in recognition of the fact that the
Government is divided not only into departments, commis-
sions, and offices, but that these agencies, in turn, are further
subdivided into constituent units which may have all the attri-
butes of an agency insofar as rule making and adjudication
are concerned. For example, the Federal Security Agency is
composed of many authorities which, while subject to the
overall supervision of that agency, are generally independent
in the exercise of their functions. Thus, the Social Security
Administration within the Federal Security Agency is in com-
plete charge of the Unemployment Compensation provisions
of the Social Security Act. By virtue of the definition con-
tained in Section 2(a) of the Administrative Procedure Act,
the Social Security Administration is an agency, as is its
parent organization, the Federal Security Agency.%?

A later Attorney General, who participated in drafting the Freedom
of Information Act provisions that became section 3 of the APA,*°
subsequently issued a memorandum describing the agencies to which
the new section—and hence the whole of the APA-—applied:

By its first two words [“Every agency”], the introduc-
tory clause of the enactment makes it clear at the outset that
its requirements are to apply to every department, board,
commission, division, or other organizational unit in the
executive branch. This results from the definition of the
term “agency” in Section 2(a) of the APA as “each authority
of the Government of the United States, whether or not it is
within or subject to review by another agency” . . . .%

These few paragraphs comprise essentially all of the legislative
history specifically directed to the meaning of section 2’s defining lan-

38 HL.R. Rep. No. 1980, 79th Cong., 2d Sess. 19 (1946).
39 ArTorNEY GENERAL'S MaNuar 9-10.
405 U.S.C. §552 (Supp. V, 1970).

41 ATTORNEY GENERAL'S MEMORANDUM ON THE PUBLIC INFORMATION SECTION OF
TEE ADMINISTRATIVE PROCEDURE Act 4 (1967).
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guage. Fragmentary though they are, they suggest, in Justice Frank-
furter’s helpful phrase, “the known temper of legislative opinion.” *

The theme that runs through the legislative history of section 2
is that an administrative agency is a part of government which is
“generally independent in the exercise of [its] functions” and which
“by law has authority to take final and binding action” affecting the
rights and obligations of individuals, particularly by the characteristic
procedures of rulemaking and adjudication.

This theme is consistent with the general conclusion of the Attor-
ney General’s Committee on Administrative Procedure, which “re-
garded as the distinguishing feature of an ‘administrative’ agency the
power to determine, either by rule or by decision, private rights and
obligations.” ** It is consistent with Professor Davis’ general con-
clusion that an “administrative agency is a governmental authority,
other than a court and other than a legislative body, which affects the
rights of private parties through either adjudication or rulemaking.” *

If the legislative history on this point can be said to reflect a
dominant “temper of legislative opinion,” it is a desire to use the term
“agency” to identify centers of gravity of the exercise of administrative
power. Where a center of gravity lies, where substantial “powers to
act” with respect to individuals are vested, there is an administrative
agency for purposes of the APA.

The legislative materials indicate an intention to move beyond
formal designations and charts of departmental organization to assess
the realities of the exercise of administrative power. Thus, the title of
the authority in question, whether it be “agency” or “board” or
“bureau” or “office” or “department,” is irrelevant to assessing the
power it exerts. Similarly, the fact that an authority of government
is “within” or “subject to the overall supervision of [another] agency”
will not necessarily deprive it of the independence associated with
agency status. If an authority is in “complete charge” of a program,
it is an agency with respect to that program, despite its subordinate
position in a larger departmental hierarchy. As the Attorney General’s
Committee on Administrative Procedure had said, “That term [agency]
may appropriately be applied to subdivisions of departments—variously
termed ‘bureaus,” ‘offices,” ‘services,” and the like—which have a sub-
stantial measure of independence in the departments’ internal organiza-

42 F. FRANKFURTER, The Reading of Statutes, in Or Law anp Menx 44, 61
(P. Elman ed. 1956).

43 FinAL REPORT OF THE ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE
Procepure, S. Doc. No. 8, 77th Cong., Ist Sess. 7 (1941) [hereinafter cited as
ATTORNEY GENERAL'S FInar Rerort].

441K, Davis §1.01, at 1.
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tion and in the conduct of their adjudicatory or rule-making activi-
ties.”

Perhaps more important, the legislative history indicates that the
fact that an authority’s actions are subject to appeal to and review
by “some superior administrative authority” will not necessarily deprive
them of the conclusive character associated with agency status under
the APA. Nor will the fact that the authority exercises its power
“in combination with other persons” mnecessarily deprive it of the
agency status intended by the APA. The “criterion of authority” by
which the APA measures agency status does not require that an agency
exercise its power with complete independence, either vertically (in
terms of being subject to administrative review) or horizontally (in
terms of being required to act in concert with others).

‘What the legislative history of section 2 seems to teach, then, is
that Congress, in using the term “agency,” intended the APA to apply
to authorities of government which are the center of gravity for the
exercise of substantial power against individuals.

Several caveats are necessary. First, a definition stated thus
broadly is not self-applying. It is an abstract proposition that does
not neatly decide concrete cases. Its usefulness lies in the fact that
it indicates a mood; it does not require a result. Second, particular
sentences and phrases appearing in the legislative history cannot be
read literally without doing violence to good sense and sound admin-
istrative practice. They suggest Congress’ intention that “agency” be
given a liberal as opposed to a restricted interpretation, but they are
susceptible, if good sense and sound practice are ignored, of application
in a manner that would create inappropriate and incongruous results.
Third, if statutory interpretation, as Judge Learned Hand said, is “the
art of proliferating a purpose,” *® it would be shortsighted to draw the
purpose of the APA only from the legislative history of section 2. The
conclusions suggested by the legislative history of section 2 must be
placed in the context of the purposes underlying passage of the APA
as a whole.

In Wong Yang Sung v. McGrath,* the Supreme Court pointed
to two of the several purposes of the APA. The first purpose—‘to
introduce greater uniformity of procedure and standardization of ad-
ministrative practice among the diverse agencies” of the federal gov-
ernment—is not relevant to the present inquiry; the APA will apply
to whichever authority is determined to be the agency. But the second

45 ATTORNEY GENERAL'S FINAL Report 7.

46 Brooklyn Nat'l Corp. v. Commissioner, 157 F.2d 450, 451 (2d Cir.), cert.
denied, 329 U.S. 733 (1946).

47 339 U.S. 33, 41 (1950).
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purpose mentioned by the Court—“to curtail and change the practice
of embodying in one person or agency the duties of prosecutor and
judge”—is highly relevant to interpreting the meaning of section 2’s
use of the term ‘“‘agency.”

Prior to the passage of the APA, a generation of commentators
had described the unwholesome consequences that resulted from the
combination of investigatory, prosecutorial, and adjudicatory functions
in a single person or agency.*®* The Court in Wong Yang Sung
devoted a major part of its opinion to reciting the consistent conclu-
sions of those who had studied the problem that it was imperative that
Congress “ameliorate the evils [resulting] from the commingling of
functions.” 4

Congress’ particularized response to what was recognized by 1946
as a pervasive evil is of great significance. Section 5 of the APA
provides that “[a]n employee or agent engaged in the performance of
investigative or prosecuting functions for an agency in a case may not,
in that or a factually related case, participate or advise in the decision,
recommended decision, or agency review . . . except as witness or
counsel in public proceedings.” * As the Court noted in Wong Yang
Sung, however, “[t]The Administrative Procedure Act did not go so
far as to require a complete separation of investigating and prosecuting
functions from adjudicating functions.” * Section 5 goes on to provide
that the prohibition against combination of functions “does not apply

. - (C) to the agency or a member or members of the body
comprising the agency.” 5

Thus, although Congress imposed a wide prohibition on the com-
bination of functions, the practical necessity of holding members of
an agency responsible for administration of a coordinated program
prevented Congress from applying the prohibition against the agency
itself. Of all of the members of the federal administrative establish-
ment, only the agency, which had the ultimate responsibility for the
effective exercise of administrative power, would be permitted to
commingle functions.

These facts suggest the importance that Congress attached to the
elimination of the combination of functions generally and the necessity
that Congress perceived of creating an exception at the agency level
alone. Congress’ use of the term “agency” in section 2 must be read,

48 See, e.g., ADMINISTRATIVE MANAGEMENT IN THE GOVERNMENT OF THE UNITED
StATES, REPORT OF THE PRESIDENT'S COMMITTEE ON ADMINISTRATIVE MANAGEMENT
40 (1937) ; ArToRNEY GENERAL's FINAL Rerort 56; Nathanson, Separation of Func-
tons Within Federal Administrative Agencies, 35 I, L, Rev. 901 (1941).

5o s § 2516(&) (Supp. V, 1970)

.S.C. upp. V, .

51339 U.S. at 46.

625 U.S.C. §554(d) (Supp. V, 1970).
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then, in the light of the resolution it made in section 5 of the com-
bination of functions problem.

A definition of “agency” turning upon only the exercise of sub-
stantial authority would reach a number of second-level employees,
such as division chiefs, in any government office. To confer agency
status on such employees would be to permit them to commingle func-
tions, a result contrary to Congress’ intention to limit the persons
who may engage in that practice to those exercising authority at the
highest level only. Conversely, a definition of “agency” turning upon
only formal retention of supervisory authority would often confer
agency status in executive departments upon cabinet members alone.
To limit agency status to cabinet members would be to deny the
necessary authority to commingle functions to those below cabinet level
who are responsible in every real sense for the effective administration
of a program.

C. Judicial Decisions

The legislative history of section 2 and the purposes of Congress
in enacting a general prohibition against the combination of functions
acquire a special prominence because of the paucity of judicial decisions
on the meaning of “agency.” Only two cases appear to have decided
in proceedings which contested the point whether a particular authority
of government was an agency for purposes of the APA.

In Larche v. Hannah,®® the district court held that the Civil Rights
Commission was an agency within the meaning of the APA and
therefore was required to grant witnesses appearing at its investigative
hearings section 5 rights of notice and section 7 rights of cross-
examination. The only reasons that court gave for its holding were
these:

It performs quasi-judicial functions in its hearings, its fact
findings, its studies of “legal developments constituting a
denial of equal protection of the laws under the Constitu-
tion”, and its appraisal of “the laws and policies of the Federal
Government” in the same respect. It “adjudicates” by its
rulings upon the admissibility of evidence at its hearings and
by its determinations of what is or is not the truth in mat-
ters before it. Thus we think that the Commission is subject
to the provisiions of . . . the Administrative Procedure
Act . . ..

The court based its finding that the Civil Rights Commission was
an agency upon the conclusion that it had the authority to adjudicate.

53176 F. Supp. 791 (W.D. La, 1959).
54 Id, at 796-97.
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This conclusion was rejected by the Supreme Court, which said, in
reversing on other grounds, that the Commission’s “function is purely
investigative and fact-finding. It does not adjudicate.” ®* The Court
therefore held that because “the Civil Rights Commission performs
none of the functions [adjudication and rulemaking] specified in”
sections 5 and 7, their requirements did not apply to its investigatory
hearings.®® The Court did not decide whether the Commission was
an “agency” within the meaning of section 2.

In Adams v. Witmer,5" the Court of Appeals for the Ninth Circuit
held that the Bureau of Land Management was an agency for purposes
of the APA. The difficulty is that the court did not attempt to
rationalize its holding or to describe its understanding of what the
term “agency” means. Its failure in these respects is surprising because
several characteristics of the Bureau would seem to invite discussion:
the Director is appointed by the Secretary of the Interior, rather than
by the President; the Director reports to an Assistant Secretary of
the Interior; and decisions of the Director are subject to appeal to the
Secretary. For this reason, the decision is of small value as precedent
and as instruction in the meaning of “agency.”

No other judicial decisions offer guidance in defining “agency”
for APA purposes.®

D. Administration of OFDI

By Department Order 184-A, the Secretary of Commerce dele-
gated to the Director of OFDI “the functions, authorities, and respon-
sibilities” with respect to foreign direct investment that he had received
by executive order from the President.”® The language of the Depart-
ment Order provided that the delegation was made “subject to such
policies, limitations, and directions as the Secretary may prescribe.”
The Director was authorized to redelegate “subject to such conditions
and limitations as the Secretary may deem desirable.” The Depart-
ment Order further provided that the Director “report and be respon-
sible to the Secretary,” “[a]dminister the regulations issued by the
Secretary,” “[p]rovide advice and assistance to the Secretary,” and
“[p]rovide a basis for policy formulation of the Department [of Com-
merce] with respect to direct investment abroad and related matters.”

55 Hannah v. Larche, 363 U.S. 420, 441 (1960).
56 Id. at 453.

57271 F.2d 29 (9th Cir. 1958).

58 See McEachern v. United States, 321 F.2d 31, 33 (4th Cir. 1963) ; Hurley v.
Reed, 288 F2d 844, 845 (D.C, Cir, 1961) ; Soucie v. DuBridge, 39 U.S.L.W. 2123
(D.D.C. Sept. 8, 1970) ; Pan American Petroleum Corp. v. Udall, 192 F. Supp. 626,
630 (D.D.C. 1961).

69 33 Fed. Reg. 54 (1968).
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The terms of the delegation thus reserve a degree of authority in
the Secretary. To ascertain the relevance of that reservation to the
determination of who is the agency, it is important to analyze carefully
the nature of the authority reserved and to compare it closely with
the functional realities of the Foreign Direct Investment Program.

The requirements that the Director of OFDI “report and be
responsible to the Secretary” and act “subject to such policies, limita-
tions, and directions as the Secretary may prescribe” are not decisive.
First, supervision by a cabinet member is common, if not implicit, in
the creation of an office within the executive department which he
heads.®® Second, the right of the delegator to take back some of his
authority is implicit in any delegation. Even absent the explicit
reservations appearing in the Department Order, the Secretary would
retain the right subsequently to impose limitations upon the Director’s
exercise of the delegated authority.

The Secretary’s reservation of authority is less important than
how he has exercised it. The Secretary has not formally prescribed
any substantive policies, limitations, or conditions to govern the Direc-
tor’s administration of the Foreign Direct Investment Program. No
regulation requires the Director to consult with the Secretary. In
terms of day-to-day operations and of policy formulation, the Director
independently exercises “the functions, authorities, and responsibilities”
which the Secretary delegated to him. The Director is in charge of
the staff and makes almost all of the policy decisions which administra-
tion of OFDI requires. It is the Director who decides whether the
agency should grant or deny applications for specific authorizations,
one of OFDI’s most important functions. It is the Director who in
practice exercises final responsibility for the content of OFDI’s regula-
tions. It is the Director, or a person acting on his behalf, who decides
whether to begin an investigation of a direct investor, whether to
accept a consent settlement, and whether to bring a compliance pro-
ceeding. In these areas, where matters of administration and policy
intersect, the Director has made his determinations independent of
the Secretary.

In some respects, however, the Director lacks similar independence.
First, he does not participate directly in the fundamental decision of
the amount of annual allowables, which is made by the Cabinet Com-
mittee on Balance of Payments.®® Because the Secretary is a member

60 See, e.g., Dep’t of Commerce Order No. 117-A, 31 Fed. Reg. 8087 (1966)
(Maritime Administration).

61 For an illustration of the work of the Cabinet Committee on Balance of
Payments, see Letter from Henry H. Fowler, Secretary of the Treasury and Chairman
of the Cabinet Committee on Balance of Payments, to Lyndon B. Johnson, Dec. 17,
1968, CCH Bar. Pava. Rep. 19095.
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ORGANIZATION OF THE OFFICE OF
ForeieN DirecT INVESTMENTS

Secretary of Commerce

Department of Commerce Foreign Direct Investment
Appeals Board Appeals Board
Director of OFDI
Compliance Program Analysis & Chief Counsel’s Authorizations &
Division Policy Division - Office Reports Division

of the Cabinet Committee, he plays a greater part in this decision-
making process than the Director. Second, the Director’s decisions
to deny a specific authorization are appealable to the Foreign Direct
Investment Appeals Board,®* named by the Secretary, and decisions
of hearing officers in compliance cases are not appealed to the Director
but go directly to the Department of Commerce Appeals Board,* also
named by the Secretary. Because no compliance cases have been
brought, no appeals have been taken to the Department of Commerce
Appeals Board. Although its power to reverse the decision of a hearing
officer is limited,* the Appeals Board does participate in adjudicatory
decisions by authority of the Department of Commerce.

The requirements in Department Order 184-A that the Director
“[p]rovide advice and assistance to the Secretary” and “[plrovide a
basis for policy formulation of the Department with respect to direct
investment abroad and related matters” impose informational duties
upon the Director. They give expression to the fact that the Secretary
is the head of the executive department in which OFDI is located and
that he has wide responsibilities with respect to international commerce.
They do not indicate the actual exercise of authority within OFDI.

Finally, the Department Order requires that the Director “[a]d-
minister the regulations issued by the Secretary.” Some of OFDI’s
regulations have been signed by the Secretary, including, of course,
the initial regulations issued simultaneously with the President’s Execu-

6215 C.F.R. §1000.802(c) (1) (1970).
63 Id. §1035.102(a).
64 Id, §1035.108(a).
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tive Order and those subsequent regulations thought to enlarge or
clarify the powers of the Director. The rest of OFDI’s regulations
have been signed by the Director. These facts suggest that the Depart-
ment Order did not mean to limit the authority to issue regulations
to the Secretary alone.

E. Analysis and Conclusion

Measured by the “criterion of authority” that the legislative history
suggests as the test of agency status, the facts indicate the basis for
arguing that the Director is the agency. In terms of operational
realities, the Director has been primarily responsible for the actual
exercise of authority in the administration of the Foreign Direct
Investment Program. e has acted independently in granting and
denying applications for specific authorizations, in issuing substantive
regulations, in authorizing investigations, and in approving consent
settlements. These are actions which seriously affect the rights and
obligations of individuals. The Secretary’s actual intervention in the
Director’s exercise of authority has been minimal.

But the argument that the Director is the agency must take
account of the following considerations:

First, the Secretary issued OFDI’s initial regulations and has
issued some subsequent regulations. It was, of course, necessary that
the Secretary issue the initial regulations if substantive regulation was
to begin at the time that the President announced his intention to
control foreign direct investment. The subsequent regulations issued
by the Secretary were intended to increase the substantive authority
of the Director by enlarging or clarifying the Secretary’s original
delegation. Although the subsequent regulations may be regarded as
announcing rules affecting individuals, the Secretary’s intention seems
to have been to transfer authority to the Director or to confirm authority
that he already possessed. The most recent practice suggests that
henceforth OFDI’s regulations will be issued by the Director.

Second, the Director’s decision to deny an application for a specific
authorization may be appealed to the Foreign Direct Investment Ap-
peals Board, whose members are named by the Secretary. Because
a time element is important in many applications for specific authoriza-
tions, few appeals are likely to be taken. Moreover, the qualifying
language of section Z2—“whether or not it is within or subject to
review by another agency”—suggests that an authority of government
may retain sufficient power and independence in the exercise of its
functions to be considered an agency despite the availability of review-
ing mechanisms implying a subordinate position in a larger depart-
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mental hierarchy. The power of the Foreign Direct Investment
Appeals Board to reverse the Director’s decisions is limited to instances
of “unusual hardship” or inconsistency with “the goals and objectives”
of the President’s Executive Order.®* These grounds do not seriously
threaten the finality of the Director’s decisions.

Finally, the Director does not participate directly in the important
determination of the amount of the annual allowables, although the
Secretary solicits his views and recommendations. The Secretary does
participate to the extent that he is a member of the Cabinet Committee
on Balance of Payments, but he too lacks the authority of independent
decision which characterizes agency status.

In the respects discussed so far, then, the Director is the center

of gravity for the exercise of governmental authority against indi-
viduals. Because he meets the criterion of the “power to act” inde-
pendently, set down as the dominant theme in the legislative history,
the argument that he is the agency in these respects is persuasive.
- The argument is difficult to sustain, however, with respect to
adjudication. Although the Director participates in the negotiation
and acceptance of consent settlements, he plays no part in the decision
of appeals in compliance proceedings. Under OFDI’s regulations the
Department of Commerce Appeals Board, not the Director, hears
appeals from the decisions of hearing officers in such proceedings.
Section 2 provides that an authority of government may be an agency
even if it is “subject to review by another agency.” If the Director
participated in the adjudicatory process to the extent of rendering a
decision subject to review, it might be argued that his authority was
not inconsistent with agency status for purposes of adjudication: on
similar facts, the court so held in Adams v. Witmer % with respect to
the Bureau of Land Management. The argument is difficult to make
when appeals bypass the Director entirely.

The Appeals Board, whose authority derives from the Secretary,
is authorized to “consider appeals by persons affected by . . . admin-
istrative actions taken pursuant to law and referred to the Board by
appropriate authority.” % The Department Order provides that deci-
sions by the Appeals Board “shall be final” OFDI’s regulations
authorize the Appeal Board to make final administrative determinations
in respect to adjudicatory appeals and make no provision for appeal
to the Secretary from a decision of the Appeals Board.®® The Appeals

85 Id. §1000.802(c) (1).

66271 F.2d 29 (9th Cir. 1959).
6725 Fed. Reg. 2603 (1960).
6815 C.F.R. §1035.102(a) (1970).
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Board thus has authority “to take final and binding” administrative
action in determining the rights of individuals.

The authority of an administrative agency to act by means of
adjudication is a powerful sanction for administering its program and
for enforcing its substantive regulations. Even if the negotiation and
acceptance of consent settlements is regarded as part of the adjudicatory
process, the heart of the process is the power to decide appeals. If the
“criterion of authority”—which the legislative history of section 2
suggests as the measure of agency status—is to be a meaningful standard
in this area, the agency must have the power to decide adjudicatory
appeals. Because the Appeals Board rather than the director has the
“real power to act,” it follows that the Appeals Board is the agency
for purposes of adjudication.

The conclusion that the Director is the agency for some purposes
and the Appeals Board for others is more plausible than any of the
alternate possibilities.®® The Director is the center of gravity for the
exercise of the Foreign Direct Investment Program’s rulemaking
authority; the Appeals Board is the center of gravity for the exercise
of its final adjudicatory authority.

This bifurcated arrangement—perhaps the result of inadvertence
or indirection in the drafting of OFDI’s regulations—is not compelled
by any general principle of law. The Director could be made the
agency for purposes of adjudication as well by amending the regulations
to authorize him to hear adjudicatory appeals from decisions of hearing
officers in compliance proceedings.

I1I. APPLICATION OF THE ADMINISTRATIVE PROCEDURE ACT
T0 COMPLIANCE PROCEEDINGS

Section 5 of the APA applies “in every case of adjudication re-
quired by statute to be determined on the record after opportunity
for an agency hearing.” ® If section 5 is applicable to a proceeding,

69 It is not unusual for an agency to possess authority to ekerc:se certain functlons
but to lack authority to exercise others. Thus, separate agencies participate in the
administration of the tax laws, the Treasury Department and the Internal Revenue
Service having only rulemakmg authority, the Tax Court having only adjudicatory
authority, As Professors Gellhorn and Byse have pointed out, in speaking of the
wide range of federal administrative agencies,

some of them (like the Federal Trade Commission) have virtually no rule-

making power; others (like the Wage and Hour Division of the Department

of Labor) have virtually no adjudicatory power; some (like the workmen’s

compensation agencies of most states) rarely investigate; others (like the

Social Security Administration) do no “prosecuting’”; and still others (like

the Federal Communications Commission) judge few proceedmgs they them-

selves have initiated.

W. GerrmornN & C. Bysg, AbpMINISTRATIVE LAw, Cases anp CoMMeNTs 1018-19
(4th ed. 1960).

705 U.S.C. § 554 (Supp. V, 1970).
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sections 7 and 8" are also applicable. These sections supply the
statutory guidelines for adjudicatory proceedings.

It is clear that the “formal administrative proceedings” contem-
plated by OFDI’s compliance regulations ™ are ‘“case[s] of adjudica-
tion” within the meaning of section 5. Section 2 of the APA defines
adjudication as “agency process for the formulation of an order” ™
and order as “the whole or a part of a final disposition, whether
affirmative, negative, injunctive, or declaratory in form, of an agency
in a matter other than rulemaking but including licensing.” ™ Com-
pliance proceedings are adjudications because they are designed to
result in the formulation of an order rather than a rule.” In addition,
unlike rulemaking, they are directed at individual conduct in individual
cases and are ‘“characterized by an accusatory flavor and may result
in disciplinary action.” "

A. “Required by Statute”

Section 5 applies only when an adjudication is ‘“required by
statute to be determined on the record after opportunity for an agency
hearing.” For this provision to become operative the asserted statutory
requirement of a hearing must be explicit. As the Attorney General’s
Manual on the Adwministrative Procedure Act states:

The legislative history makes clear that the word “statute”
was used deliberately so as to make sections 5, 7, and 8 ap-
plicable only where the Congress has otherwise specifically
required a hearing to be held. . . . Mere statutory authori-
zation to hold hearings (e.g., “such hearings as may be
deemed necessary”) does not constitute such a requirement.”

This reading of the “required by statute” language has been followed
consistently by the courts.”™

It is necessary, then, to determine whether any language in the
Trading with the Enemy Act, or in Executive Order 11387, or in
Department Order 184-A can fairly be construed as requiring that
compliance proceedings be determined on the record after opportunity
for a hearing.

71 1d. §§ 556, 557.

7215 C.F.R. §1030.111-.521 (1970).

735 U.S.C. §551(7) (Supp. V, 1970).

74 1d, § 551(6).

7515 C.F.R. §1030.514(b) (1970).

76 ATTORNEY GENERAL's ManvAL 14,

77]1d. 41 (emphasis in original) (citation omitted).

1965;8 See, e.g., First Nat'l Bank of Smithfield v. Saxon, 352 F.2d 267, 270 (4th Cir.
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Section 5(b) of the Trading with the Enemy Act provides:

(1) During the time of war or during any other period
of national emergency declared by the President, the President
may, through any agency that he may designate, or otherwise,
and under such rules and regulations as he may prescribe,
by means of instructions, licenses, or otherwise—

(A) investigate, regulate, or prohibit any trans-
actions in foreign exchange, transfers of credit or pay-
ments between, by, through, or to any banking institu-
tion, and the importing, exporting, hoarding, melting,
or earmarking of gold or silver coin or bullion, currency
or securities, and

(B) investigate, regulate, direct and compel, nullify,
void, prevent or prohibit, any acquisition[,] holding,
withholding, use, transfer, withdrawal, transportation,
importation or exportation of, or dealing in, or exercis-
ing any right, power, or privilege with respect to, or
transactions involving, any property in which any foreign
country or a national thereof has any interest,

by any person, or with respect to any property, subject to
the jurisdiction of the United States . . . .

The language of section 5(b) contains no indication, either explicit
or ambiguous, of a requirement of a hearing in connection with any
functions undertaken by the President pursuant to its authority. In
light of the wide and unusual national emergency powers granted to
the President, it would be surprising if Congress had placed procedural
requirements upon his exercise of them.®®

Executive Order 11387, by which the President set in motion
the procedures that led to the creation of OFDI, provides:

[1.] (b) The Secretary of Commerce is authorized to re-
quire, as he determines to be necessary or appropriate to
strengthen the balance of payments position of the United
States, that [direct investors be made subject to certain
restrictions] .

[3.] The Secretary of Commerce [is] authorized, under
authority delegated to [him] under this Order or otherwise
available to [him], to carry out the provisions of this Order,
and to prescribe such definitions for any terms used herem

7912 U.S.C. §95a (1964).

80 Cf. Pike v. United States, 340 F.2d 487 (9th Cir. 1965) ; Eisner, Administrative
Machinery and Steps for the Lawyer 11 Law & ContEMP. PRoB. 61 64 (1945);
Reeves, The Control of Forezgn Funds by the United States Treamry, 11 Law &
Conteatp, Proz, 17 (1945).
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to issue such rules and regulations, orders, rulings, licenses
and instructions, and take such other actions, as [he] deter-
mines to be necessary or appropriate to carry out the purposes
of this Order. . . .®

Even if one assumes that the Executive Order has the force of
a statute, there is no indication in its language that the President
intended to require that hearing be held in connection with the exercise
of any of the authority that it delegates.

Finally, Department Order 184-A, whether or not it has the force
of a statute, imposes no hearing requirement upon the exercise of any
authority or function it delegates to the Director of OFDI.

The absence in the Trading with the Enemy Act, Executive Order
11387, and Department Order 184-A of explicit language requiring
a hearing in the determination of compliance proceedings means that
those proceedings are not adjudications “required by statute” within
the meaning of section 5 of the APA, unless—as the next paragraphs
explore—a hearing is constitutionally compelled.

B. Constitutional Requirement of a Hearing

Because of the decision of the Supreme Court in Wong Yang
Sung v. McGrath,®® section 5 must be given a broader interpretation
than its words might literally suggest.

Wong Yang Sung involved a challenge to a deportation order
resulting from a hearing that had not complied with sections 5, 7, and
8 of the APA. The Government sought to justify the noncompliance
by arguing that because the Immigration Act contained no express
requirement of a hearing, deportation orders were not “required by
statute to be determined on the record after opportunity for an agency
hearing.” The question was whether the Immigration Act was a
statute which made section 5 of the APA applicable. After concluding
that the “legislative history [of section 5] is more conflicting than the
text is ambiguous,” ¥ the Court held:

But the difficulty with any argument premised on the
proposition that the deportation statute does not require a
hearing is that, without such hearing, there would be no con-
stitutional authority for deportation. The constitutional re-
quirement of procedural due process of law derives from the
same source as Congress’ power to legislate and, where ap-
plicable, permeates every valid enactment of that body. It

19705)31 Exec. Order No. 11,387, 3 CF.R. §433 (1970), 12 U.S.C. §95 (Supp. V,
82339 U.S. 33 (1950).
83 Id. at 49.
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was under compulsion of the Constitution that this Court
long ago held that an antecedent deportation statute must pro-
vide a hearing at least for aliens who had not entered clan-
destinely and who had been here some time even if illegally.
The Court said:

“This is the reasonable construction of the acts of Con-
gress here in question, and they need not be otherwise
interpreted. In the case of all acts of Congress, such
interpretation ought to be adopted as, without doing
violence to the import of the words used, will bring them
into harmony with the Constitution.” The Japanese
Immigrant Case, 189 U.S. 86, 101.

We think that the limitation to hearings “required by
statute” in § 5 of the Administrative Procedure Act exempts
from that section’s application only those hearings which
administrative agencies may hold by regulation, rule, custom,
or special dispensation; not those held by compulsion. We
do not think the limiting words render the Administrative
Procedure Act inapplicable to hearings, the requirement for
which has been read into a statute by the Court in order to
save the statute from invalidity. They exempt hearings of
less than statutory authority, not those of more than statutory
authority. We would hardly attribute to Congress a purpose
to be less scrupulous about the fairness of a hearing necessi-
tated by the Constitution than one granted by it as a matter
of expediency.3

Subsequent decisions of the Supreme Court have made clear that
Wong Yang Sung states a general statutory construction of section 5,
rather than an interpretation which may be limited by the fact that
deportation proceedings traditionally have been an area of constitu-
tional solicitude.®® The consequence is that an adjudicatory hearing
is “required by statute” and sections 5, 7, and 8 of the APA are
applicable whenever the Constitution commands that a hearing be
provided.

The Supreme Court has most commonly announced a constitu-
tional requirement that a trial-type hearing be held after determining
that the case in issue involved adjudicative rather than legislative
facts.®® ‘“Adjudicative facts,” as Professor Davis has written in sum-
marizing this line of case development, “are the facts about the parties
and their activities, businesses, and properties. Adjudicative facts

84 Id. at 49-50.

85 Cf, Marcello v. Bonds, 349 U.S. 302 (1955); United States v. L.A. Tucker
Truck Lines, Inc.,, 344 U.S. 33 (1952); Riss & Co. v. United States, 341 U.S. 907
(1951), rev’g per curiam 96 F. Supp. 452 (W.D. Mo. 1950).

88 See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970) ; Cafeteria Workers Local
473 v. McElroy, 367 U.S. 886 (1961) ; Southern Ry. v. Virginia, 290 U.S. 190 (1933).
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usually answer the questions of who did what, where, when, how,
why, with what motive or intent; adjudicative facts are roughly the
kind of facts that go to a jury in a jury case. Legislative facts do
not usually concern the immediate parties but are general facts which
help the tribunal decide questions of law and policy and discretion.” &
Thus, in two early and leading cases, the Supreme Court held that a
“relatively small number of persons” were entitled constitutionally to
a hearing on the validity of tax assessments levied against them to
compensate the municipality for paving the street in front of their
homes, because each case turned upon individual grounds,®® but that
taxpayers had no constitutional right to a hearing when a taxing
authority raised the valuation of all taxable property generally, without
regard to individual cases.®®

These principles make clear that a trial-type hearing is consti-
tutionally compelled in compliance proceedings. These proceedings
are concerned with individual instances of possible violation of OFDI’s
regulations. More important, they require finding of facts on such
individualized issues as willfulness and bad faith—adjudicative facts
which are “intrinsically the kind of facts that ordinarily ought not to
be determined without giving the parties a chance to know and to
meet any evidence that may be unfavorable to them, that is, without
providing the parties an opportunity for trial [because] the parties
know more about the facts concerning themselves and their activities
than anyone else is likely to know, and the parties are therefore in
an especially good position to rebut or explain evidence that bears
upon adjudicative facts.” ?°

Moreover, the Supreme Court has said that “consideration of
what procedures due process may require under any given set of
circumstances must begin with a determination of the precise nature
of the government function involved as well as of the private interest
that has been affected by governmental action.” ®* Direct investors
have important individual interests at stake in compliance proceedings.
As OFDUI’s regulations make clear, direct investors can be subjected
to orders that impose sanctions, whether they be regarded as remedial
or disciplinary.®® Thus, an order resulting from a compliance pro-
ceeding may require a direct investor to repatriate all or part of certain

871 K. Davis, supra note 35, at §7.02, at 413; see H. Wabg, TowarRps ADMIN-
ISTRATIVE JUstTice 120 (1963).

88 Londoner v. City of Denver, 210 U.S. 373 (1908).

89 Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441 (1915).
801 K. Davss, supra note 35, at § 7.02, at 413.

91 Cafeteria Workers Local 473 v. McElroy, 367 U.S. 836, 895 (1961).
9215 C.F.R. §1030.514(c) (1970); ¢f. 5 U.S.C. §551(10) (Supp. V, 1970).
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foreign earnings or balances, or cause affiliated foreign nationals to
make transfers of capital to the direct investor.®® Such an order may
also “for 1 or more years withdraw all or part of respondent’s general
authorizations or exemptions” and prohibit certain kinds of foreign
direct investment.®® Orders including such terms obviously impose
restrictions upon a direct investor. They deny him privileges allowed
to others under the Foreign Direct Investment Program. These re-
strictions go beyond merely enjoining one who has violated the law
from violating it again, and in this respect are more severe than the
sanctions typically imposed by the Federal Trade Commission or the
National Labor Relations Board. When consequences similar to the
loss of such privileges have been involved, the protections afforded by
a trial-type hearing have been held most necessary.®®

These principles describing the constitutional requirement of a
hearing apply in all but a few exceptional cases. An administrative
hearing is not required when hearings are inferior as a method of
inquiry to inspection, examination, or testing,’® or when emergency
action of a temporary character is necessary to protect the public
interest, as when food is unfit®® or drugs are mislabelled,?® or when
the conduct of a bank’s officers is under investigation.®® None of
these exceptions applies to compliance proceedings against direct in-
vestors. A trial-type hearing is the superior method of ascertaining
the facts and there is no obvious necessity for administrative action
in advance of the time required to conduct a hearing.

C. Foreign Affairs Functions

One final issue must be considered. OFDI exercises authority
that derives, ultimately, from the power of Congress and the President
in the area of foreign affairs. The power of the President with respect
to foreign affairs is obviously great. Its exercise traditionally has
been subject to fewer procedural safeguards than almost any other
legislative or executive power. The Supreme Court has recognized

9315 C.F.R. §1030.514(c) (1) (1970).

94 Id. §1030.514(c) (2).

95 See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970) ; Jenkins v. McKeithen, 395
U.S. 411 (1969) ; Willner v. Committee on Character and Fitness, 373 U.S. 96
(1963) ; Goldsmith v. United States Bd. of Tax Appeals, 270 U.S. 117 (1925) ; Dixon
géoA(l:ilggix;a State Bd. of Educ, 294 F.2d 150 (5th Cir.), cert. denied, 363 U.S.

98 See 1 K. Davis, supra note 35, at §7.09, and cases cited therein. See also
Miller v. Horton, 152 Mass. 540, 26 N.E. 100 (1891).

97 North Am. Cold Storage Co. v. City of Chicago, 211 U.S. 306 (1908) ; Adams
v. City of Milwaukee, 228 U.S. 572 (1913).

98 Ewing v. Mytinger & Casselberry, Inc, 339 U.S. 594 (1950).

99 Fahey v. Mallonee, 332 U.S, 245 (1947). See also Sniadach v. Family Finance
Corp., 395 U.S. 337, 339 (1969) (citing cases).
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that “within the international field Congress must often accord to the
President a degree of discretion and freedom from statutory restriction
which would not be admissible were domestic affairs alone involved.” 1°
“‘We should long hesitate before limiting or embarrassing such
powers.’ 7 101

The balance of payments crisis which led to the creation of the
Foreign Direct Investment Program was clearly in the area of foreign
affairs. The purpose of the Program was to reduce the proportions
of the crisis in the interest of strengthening the monetary position of
the United States vis-3~vis other countries. One of the premises upon
which the Program rests is that “[h]ard currency is a weapon in the
struggle between the free and the communist worlds.” 1% The pro-
vision of the Trading with the Enemy Act under which the President
acted applies only “[d]uring the time of war or during any other
period of national emergency declared by the President.” ® Executive
Order 11387 requires the Secretary of State to advise the Secretary of
Commerce “with respect to matters under this Order involving foreign
policy.” 2  Many of OFDI’s substantive regulations—for example,
the schedules governing the amount of direct investment permissible
in particular countries **—are related directly to the United States’
foreign policy goals in various parts of the world. Certainly the pur-
pose and structure of the Foreign Direct Investment Program rest in
considerable part upon foreign policy considerations. The question is
whether these facts are sufficient to render section 5 of the APA
inapplicable to compliance proceedings.

The decision in Korematsu v. United States *°® sustains the exer-
cise of extensive executive authority over individuals but, to the degree
that it has not been discredited by the judgment of history,'°7 it rests
finally upon the existence of a war which threatened the nation’s

100 United States v, Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936).
See Zemel v, Rusk, 381 U.S. 1 (1965) ; cf. United States v. Travis, 241 F. Supp. 468
(S.D. Cal. 1963), aff’'d per curiam, 344 F2d 506 (9th Cir. 1965), rev’d on other
grounds, 385 U.S. 491 (1967).

101 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 322 (1936)
(quoting Mackenzie v. Hare, 239 U.S. 299, 311 (1915)) (italics by Court in Curtiss-
Wright omitted).

102 Sardino v. Federal Reserve Bank, 361 F.2d 106, 112 (2d Cir.), cert. denied,
385 U.S. 898 (1966). See also Teague v. Regional Comm'’r of Customs, 404 F.2d
441 (2d Cir. 1968), cert. denied, 394 U.S. 977 (1969).

10312 U.S.C. §95a (1964).

19701;04 Exec. Order No. 11,387, 3 C.F.R. 433 (1970), 12 U.S.C. §95a (Supp. V,

20515 C.F.R. §1000.319 (1970).
106 319 U.S. 432 (1943).

107 Sge Rostow, The Japanese American Cases—A Disaster, 54 Yare L.J. 489
(1945), reprinted in E. Rostow, THE SoverRerGN PREROGATIVE 193 (1962). ]
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survival?®® The national emergency and the balance of payments
crisis which resulted in the creation of the Foreign Direct Investment
Program cannot be regarded as fair equivalents of World War IL

There is expansive language in Chicago & Southern Air Lines,
Inc. v. Waterman Steamship CorpX®® sustaining the unreviewability
of the President’s exercise of discretion in granting his approval, re-
quired by statute, of a CAB order which awarded an overseas air
route. The Court denied review because “the very nature of executive
decisions as to foreign policy is political, not judicial. Such decisions

. are delicate, complex, and involve large elements of prophecy.
They are and should be undertaken only by those directly responsible
to the people whose welfare they advance or imperil.” *® The decision
in Waterman differs from the present facts in two significant respects.
First, the decision which the Court was asked to review had been
made by the President himself, rather than by an agency which he
had created; the Court’s reluctance to undertake such a review is
understandable. Second, the decision which the Court was asked to
review—whether a new airline route to a foreign country should be
established—may well have depended upon foreign policy considera-
tions; such “delicate” and “complex” considerations are hardly likely
to be present in most compliance proceedings, in which the issues are
the more mundane ones of whether the direct investor exceeded his
allowables and, if he did, whether his action was taken in good faith.

The argument that compliance hearings may not have to comply
with the otherwise applicable constitutional requirement of a trial-type
hearing because OFDI exercises the plenary power of the President
and Congress over foreign affairs seems doubtful. It will be difficult
to persuade a court that the balance of payments crisis is a national
threat of the same order as World War II, or that a decision reached
by OFDI’s administrative processes is entitled to the same freedom
from constitutional and statutory restraints as a decision of the Presi-
dent himself, or that an order entered in a compliance proceeding
raises issues of the same foreign policy sensitivity as those implicated
in an order granting an overseas air route.

Moreover, Congress has recognized that foreign policy considera-
tions may arise in administrative proceedings and that it may be
inappropriate to require full compliance with the APA on such occa-
sions. Section 5 of the APA (and hence sections 7 and 8) does not

108 §2¢ Bowles v. Willingham, 321 U.S. 503, 520 (1944) ; Yakus v. United States,
321 U.S. 414 (1944).

109 333 U.S. 103 (1948).

110 Id, at 111; of. Nielsen v. Secretary of the Treasury, 424 F.2d 833, 845-46
(D.C. Cir. 1970).
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apply “to the extent that there is involved . . . (4) the conduct of
military or foreign affairs functions.” ' This language has not been
subject to serious judicial interpretation. But a fair reading—par-
ticularly in light of the “to the extent that” phrasing—suggests that
Congress did not intend totally to exclude an agency from application
of the APA merely because it may have been created to meet problems
related to the conduct of foreign policy or may have been assigned
tasks whose achievement has foreign policy implications.***> Rather,
Congress seems to have intended that the APA apply to adjudications
such as compliance proceedings conducted by agencies such as OFDI
except “to the extent that” a particular proceeding would interfere with
the conduct of foreign affairs functions and, as two Congressional
committees said, “clearly provoke definitely undesirable international
consequences.” 113

The decision of most compliance proceedings will not interfere
with the conduct of foreign affairs functions and probably will not
even implicate foreign policy considerations. Courts are likely to
regard such proceedings as presenting routine instances of the admin-
istrative necessity to regulate by sanctions and remedies. One can
imagine particular cases presenting challenges to OFDI regulations
that rest upon foreign policy judgments, and in such cases the exemp-
tion in section 5 may become relevant. Similarly, compliance cases
may sometimes threaten information which the Government regards as
privileged, but there are evidentiary rules to deal with that possi-
bility.1*

The fact that Congress has created an exemption for proceedings
that would interfere with the conduct of foreign affairs functions indi-
cates its sensitivity to the prerogatives of the President in such matters.
Because Congress has supplied a responsible resolution of the compet-
ing interests involved, it is unlikely that a court would hold that
OFDI’s compliance proceedings are entitled to greater immunity from
the constitutional requirements of a trial-type hearing than section 5
provides.

D. Conclusion

Because compliance proceedings present issues of adjudicative fact
that the Constitution requires be determined at trial-type hearing, they

1115 U.S.C. §554(4) (Supp. V, 1970).

112 See United States ex rel. Schonbrun v. Commanding Officer, 403 F2d 371,
375 n2 (2d Cir. 1968) ; Timburg, supra note 27.

113 S, Rep. No. 752, 79th Cong., 1st Sess. 13 (1945) ; H.R. Rer. No. 1980, 79th
Cong., 2d Sess. 23 (1946) ; see text accompanying notes 22-33 supra.

114 Sge United States v. Reynolds, 345 U.S. 1 (1953).
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are an “adjudication required by statute to be determined on the record
after opportunity for an agency hearing” and thus are subject to the
procedural requirements of sections 5, 7, and 8 of the APA.

IV. TrE RoLE oF THE HEARING EXAMINER IN COMPLIANCE
PRrROCEEDINGS

OFDI’s regulations provide that compliance proceedings “shall
be presided over by an individual designated by the Director of the
Office” and that the individual named “shall not be employed by the
Office in any investigative or prosecuting function, and shall not be
subject to the supervision of the Director of the Compliance Division
in any way.” 118

A. Designation of a Presiding O fficer

It has earlier been concluded that compliance proceedings are
“case[s] of adjudication required by statute to be determined on the
record after opportunity for an agency hearing” within the meaning
of section 5 of the APA. When section 5 applies to an administrative
proceeding, so does section 7, which provides that only the “agency,”
or one of its members, or a hearing examiner selected by the Civil
Service Commission “shall preside at the taking of evidence” in
adjudications.™® OFDI’s regulations would permit the designation as
hearing officers of individuals who are neither the agency, nor members
of the agency, nor hearing examiners selected by the Civil Service
Commission.™™ 1In this respect they are inconsistent with section 7
and therefore invalid.

If the Department of Commerce Appeals Board is the agency for
purposes of adjudication, as has been concluded earlier, section 7
would permit one of its members to serve as the presiding officer at
compliance hearings. Because of the significant responsibilities that
members of the Appeals Board already carry, this alternative is im-
practicable.

If OFDI’s regulations are amended to place adjudicatory appeals
in the Director so that he becomes the agency for purposes of adjudi-
cation, section 7 would permit him to serve as the presiding officer at
compliance hearings. Although this alternative may seem valuable in
particular cases, its wisdom is doubtful as a regular practice.

Serving as the presiding officer in compliance proceedings may
turn out to be a time-consuming job. A presiding officer must par-

1515 C.F.R. §1030.431(a) (1970).

118 5 U.S.C. §556(b) (Supp. V, 1970).
11715 C.F.R. §1030.431(a) (1970).
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ticipate in the conference stages preceding the hearing, conduct the
hearing itself, perhaps over an extended period of time, and prepare a
report embodying his findings of fact and conclusions of law. If the
volume of adjudications is great, the Director could be required to
spend a significant part of his time on compliance hearings. Further-
more, by tradition and necessity, the presiding officer at adjudicatory
hearings should be a lawyer, and it is likely that the Director of
OFDI will sometimes be a person not trained in law. :

Moreover, the person who is the agency usually does not serve
as the presiding officer at adjudicatory hearings; the use of independent,
impartial hearing examiners, trained by the Civil Service Commission,
is overwhelmingly the norm in federal adminstrative proceedings. For
the Director to serve as the presiding officer would create substantial
doubts as to the fairness of the proceedings—ifor example, with respect
to his ability to consider objectively challenges to the validity of OFDI
regulations. It also might raise the question whether a person regu-
larly engaged in the routine work of presiding at hearings is entitled
to be regarded as the agency for purposes of adjudication.

It would therefore seem wise in the generality of cases to designate
a hearing examiner selected by the Civil Service Commission as the
presiding officer at compliance proceedings. Such a practice need not
preclude the possibility of service by the Director in cases of the most
unusual nature.

B. Waiver of a Hearing Examiner

The question has been raised whether OFDI should amend its
regulations to give the Director the authority under some circum-
stances to designate a senior attorney in the Chief Counsel’s office to
serve as the presiding officer at compliance hearings in place of an
APA section 11 hearing examiner. Two circumstances, for example,
in which the regulations might give the Director such authority
would be: (1) when the direct investor does not request the designa-
tion of a section 11 hearing examiner within a specified period of
days, perhaps 20 or 30, after being informed in a notice served with
the complaint in the compliance proceeding that failure to do so will
result in a waiver of the right; (2) when the direct investor and the
Director stipulate to the substitution of an OFDI attorney for a section
11 hearing examiner as the presiding officer.

The possibility that an agency may provide for waiver of a
section 11 hearing examiner is raised by the Supreme Court’s decision
in United States v. L. A. Tucker Truck Lines, Inc!® 1In that case

118344 U.S. 33 (1952).
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the ICC had granted a certificate of public convenience and necessity
to a trucker, over the objection of competitors, after a hearing con-
ducted by a trial examiner who had not been appointed pursuant to
section 11, the ICC taking the position that the hearing was not
subject to the formal hearing requirements of the APA. Subsequent
to the hearing, in Riss & Co. v. United States,”*® the Supreme Court
held that such hearings were governed by the APA and that failure
to appoint a section 11 hearing examiner constituted reversible error.
The contention in Tucker that the ICC’s action was invalid because
a hearing examiner had not been appointed pursuant to section 11 was
raised for the first time in the district court, no objection having been
taken at the hearing.

The Supreme Court dismissed the contention on the ground that
no objection had been made in the administrative proceeding. The
decision in Riss & Co., it said, “established only that a litigant in
such a case as this who does make such demand at the time of hearing is
entitled to an examiner chosen as the Act prescribes.” ¥ The decision
in Tucker thus is tied closely to the orthodox rule that a court will
not consider objections to the validity of an administrative proceeding
if the objections were not raised at the proceeding itself.

The decision is also tied closely to the facts of the case. In con-
sidering the competing truck line’s failure to object to the status of
the hearing officer, the Court noted:

The apparent reason for complacency was that it was
not actually prejudiced by the conduct or manner of appoint-
ment of the examiner. There is no suggestion that he ex-
hibited bias, favoritism or unfairness. Nor is there ground
for assuming it from the relationships in the proceeding. He
did not act and was not expected to act both as prosecutor
and judge. The Commission, which appointed him, did not
institute or become a party in interest to the proceeding.
Neither it nor its examiner had any function except to decide
justly between contestants in an adversary proceeding.'?*

In addition, the ICC’s omission of an APA hearing examiner was

in the nature of a good faith judgment that happened to be in error.

Moreover, the Court noted that “in about five thousand cases com-

menced after the effective date of the Administrative Procedure Act,

orders are for an indefinite period vulnerable to attack if no timely

objection during the administrative process is required.” *** In com-
118 341 U.S, 907 (1951), rev’g per curiam 96 F. Supp. 452 (W.D. Mo. 1950).
120 344 U.S. at 36.

121 Id, at 35-36.
122 1d, at 37 n.7.
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menting upon how closely Tucker is tied to its facts, Professor Jaffe
has written, “In these licensing cases the ICC plays no prosecutory
part. Furthermore, the interest of competitors opposing a new license
is a peripheral one. The ICC procedure was of long standing prior
to the APA and had evoked little or no objection. The waiver did
not involve a significant forfeiture of procedural protection.” 2%

Because of the factual context in which it arose, the decision in
Tucker cannot be read as authorizing the routine substitution, by
intentional design, of agency employees for section 11 hearing exam-
iners. There is no indication that the Court intended any compromise
of the view, expressed in Wong Yang Sung v. McGrath, that the
intention that hearings be conducted by “examiners whose inde-
pendence and tenure are so guarded by the Act as to give the assurances
of neutrality which Congress thought would guarantee the impartiality
of the administrative process” *** was perhaps the primary motivating
impulse behind passage of the APA, a view reaffirmed in Ramspeck
v. Federal Trial Examiners Conference ™

To these concerns must be added the requirement of section 12
of the APA that a “subsequent statute may not be held to supersede
or modify [the APA] . . . except to the extent that it does so
expressly.” ¥*® In Borg-Johnson Electronics, Inc. v. Christenberry
the court held invalid an attempt by the Postmaster General to delegate
his hearing functions to the Judicial Officer of the Department pur-
suant to a statutory provision authorizing him to delegate to subordi-
nates “such of his functions as he deems appropriate.” “The provi-
sions for the appointment of impartial, independent Hearing Examiners
are the very heart and soul of the Administrative Procedure Act,”
the court said, “and variations therefrom should not be countenanced
except where a statute expressly provides for a Hearing Examiner
appointed in another manner.” **® The court found that the statutory
language upon which the Postmaster General relied was inadequate
to meet the requirement of section 12.12°

The decision in Borg-Johnson has been made subject to at least
one qualification. In Growve Press, Inc. v. Christenberry,®® another

123 1, JAFrE, JupiciAL CONTROL OF ADMINISTRATIVE AcTION 457 (1967).

124 339 U.S. 33, 52 (1950).

125 345 U.S. 128, 131-32 (1953) ; see Universal Camera Corp. v. NLRB, 340 U.S.
474 (1951); Note, The Status of the Trial Ezaminer in Administrative Agencies,
66 Harv. L. Rev. 1065 (1953).

126 5 1J.5.C, §559 (Supp, V, 1970) ; cf. Marcello v. Bonds, 349 U.S. 302 (1955).

127169 F. Supp. 746 (S.D.N.Y. 1959).

128 Id, at 753.

128 In 1962, an express statutory provision was enacted authorizing the Judicial
Officer to become the agency for purposes of the APA, to the extent that such
functions are delegated to him by the Postmaster General. 39 U.S.C. §308 (1964).

130175 F. Supp. 488 (S.D.N.Y. 1959).
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judge of the same court, writing six months later, said in a footnote,
“The Judicial Officer [of the Post Office Department] heard the case
pursuant to a stipulation between the parties which had the effect of
obviating the requirement that the case be heard by an independent
Hearing Examiner. See Borg-Johnson Electronics, Inc. v. Christen-
berry . . . .” ¥ 1In thus apparently approving the use of a stipulation
to waive appointment of a section 11 hearing examiner, the court did
not mention the “express exception” language of section 12 that had
been dispositive in Borg-Johuson. It should also be noted that the
decision in Grove Press is inconsistent with the view—almost certainly
held by many courts and argued by Justice Frankfurter in dissent in
Tucker—that because the requirement that administrative agencies use
independent, impartial hearing examiners is designed to assure public
confidence in the integrity of the administrative process, it “is not
something personal to a party” and “thus not within the dispensing
power of any litigant.” 132

It is my conclusion that OFDI could not validly provide by
regulation that unless a direct investor requests the designation of a
section 11 hearing examiner within a specified period of days he will
be deemed to have waived the appointment of such an examiner and
consented to the use of a senior attorney from OFDI as the presiding
officer at the contemplated compliance proceeding. This conclusion
will obtain even if the regulation grants the direct investor an adequate
period of time ih which to request the appointment of a section 11
hearing examiner and even if the notice sent to the direct -investor
informs him adequately and frankly of the consequences of decision.
Several premises, drawn from the materials set out above, underlie
this conclusion.

First, the use of independent, impartial hearing examiners is a
fundamental aspect of the APA. It is designed to provide individuals
against whom an agency proceeds the substance and the appearance
of fairness and to assure the public of the integrity of the administrative
process. Nothing in the APA—which uses mandatory language in
providing that hearing examiners “shall preside at the taking of
evidence”—suggests that the right to a section 11 hearing examiner
can be waived or made dependent upon the timely request of the party
involved. In this respect, the APA’s provision for hearing examiners
is different from the historical practices governing waiver of jury
trial in criminal cases. A regulation which placed the burden of
requesting the appointment of a section 11 hearing examiner upon a

131 4. at 491 n.3 (citation omitted).
132 344 U.S. at 39 (Frankiurter, J., dissenting).
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direct investor “could provide the vehicle by which [an agency] might
avoid entirely the Hearing Examiner provisions of the Administrative
Procedure Act.” 138

Second, the Director, assuming he is the agency, has the authority
to serve as the presiding officer at compliance proceedings. But his
right to delegate this authority to a subordinate who is not a section
11 hearing examiner depends upon the existence of statutory language
“expressly” indicating an intention of thus modifying the hearing
examiner requirement of the APA™* There is no suggestion that
the Trading with the Enemy Act, Executive Order 11387, or De-
partment Order 184-A contains such express language.

Third, a regulation providing as a matter of routine procedure
that a direct investor bear the burden of formally requesting the
appointment of a section 11 hearing examiner too readily suggests
that OFDI is attempting to gain an unfair advantage in a proceeding
in which it is the direct investor’s adversary. It is unrealistic to
believe that an employee of OFDI will not be more committed to the
achievement of OFDI’s substantive goals, and therefore less capable
of objective assessment of the direct investor’s arguments, than a
section 11 hearing examiner. The decision in Tucker refused to set
aside an administrative proceeding in which an ICC employee im-
properly presided, but the Court noted that the case involved a dispute
between private parties and that the ICC “did not institute or become
a party in interest to the proceeding.” ¥ Any attempt to formalize
the possibility of substituting an OFDI employee for a section 11
hearing examiner will almost certainly strike a court as unfair and
inconsistent with the narrow exception tolerated in Tucker.

It is perhaps a closer question whether OFDI may by regulation
enable the direct investor and the Director to stipulate to the substi-
tution of an OFDI attorney for a section 11 hearing examiner as the
presiding officer. Because such a regulation would not impose upon
the direct investor the burden of requesting what the APA appears
to give him as of right, it avoids some of the difficulties discussed
above. In addition, it can be expected that when such a regulation is
invoked, it will often result in the designation of a presiding officer
with greater competence in the substantive issues presented by com-
pliance proceedings than a section 11 hearing examiner, perhaps
newly recruited to the area of international investment, might possess.

133 Borg-Johnson v. Christenberry, 169 ¥. Supp. 746, 754 (S.D.N.Y. 1959).
134 Section 12 of the APA provides that a statute “may not be held to supersede

or modify this subchapter . . . except to the extent that it does so expressly.”
5 U.S.C. §559 (Supp. V, 1970).

135344 U.S. at 35-36.
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With the exception of the conclusory footnote sustaining this
practice in Grove Press,'®® there is no case authority on the question.
Several concerns may arise, however, and they parallel some of the
difficulties discussed above:

First, the selection of a presiding officer by stipulation of the
parties has the appearance of the selection of an arbitrator. The
process may well result in the selection of a presiding officer acceptable
to the parties for any number of reasons—for example, because he is
available to hear the case at a much earlier date than a section 11
hearing examiner would be. But the process gives no assurance that
it will result in the selection of a presiding officer possessing the
qualities of independence and impartiality which are of primary con-
cern to the APA.

Second, no statute “expressly” authorizes OFDI to modify the
general requirement of the APA that section 11 hearing examiners
preside at adjudicatory hearings.

Finally, in most cases it will be OFDI rather than the direct
investor that will be interested in stipulating to the substitution of
an OFDI employee for a section 11 hearing examiner. The fact that
OFDI has such an interest will not escape the notice of direct in-
vestors. At the same time, the direct investor, knowing that he must
continue to deal with OFDI after the compliance proceeding is com-
pleted, will have an interest in remaining on good terms with OFDI.
The coincidence of these interests means that a regulation permitting
the parties to stipulate to the selection of an OFDI employee as pre-
siding officer may have an inevitably coercive effect in a direct in-
vestor’s decision to forego his right to a hearing presided over by a
section 11 hearing examiner, no matter how circumspect OFDI may
be. Indeed, in view of the possibility that a direct investor might
believe that OFDI would refuse to grant applications for specific
authorizations from direct investors who have not settled their dif-
ferences with the Compliance Division (whether or not this is true
would be irrelevant for these purposes), the coercive potential of such
a regulation is heightened.

This analysis may overstate the subtleties of coercion perhaps at
work in a direct investor’s perception of a regulation permitting the
parties to stipulate to a hearing officer who is not a section 11 hearing
examiner. The fact is that OFDI deals almost exclusively with
sophisticated members of the business community who are represented
by counsel and are unlikely to be easily coerced into surrendering
rights they would prefer to retain.

136 See note 131 supra & accompanying text.
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But even accepting the assumption that the possibility of coercion
will be minimal, a regulation of the kind under consideration would
nevertheless fail to meet the other objections of omission of a section
11 hearing examiner noted above. Moreover, it may not be enough
to persuade a court that in fact the coercive effect of OFDI’s regula-
tion upon direct investors will be minimal. A court may well be
concerned with the potential for coercive effect that such regulations
are likely to have in other administrative contexts. A case-by-case
evaluation of a factor so evanescent as coercive effect “may raise
questions so subtle that the law can deal with them effectively only
by prohibitions not concerned with the fairness of a particular” appli-
cation.®® A court may be disposed to hold that the validity of a regu-
lation permitting parties to stipulate to the omission of APA rights
depends as much upon what can happen under such a regulation as
upon what has happened in the particular case under review.!®® For
a court to conclude that in many imaginable applications such a regula-
tion would exercise a coercive influence on the surrender of APA rights
would not be surprising.

C. Conclusion

It seems clear the OFDI’s compliance proceedings must be pre-
sided over by a section 11 hearing examiner. A regulation requiring
a direct investor to request the designation of a section 11 hearing
examiner upon penalty of waiver is inconsistent with the purposes
of the APA. A regulation providing that the parties may stipulate
to the substitution of an OFDI employee for a section 11 hearing
examiner as the presiding officer at compliance proceedings would
probably be held invalid, although no decisions speak to this question.

V. SEPARATION OF FUNCTIONS AND DISQUALIFICATION
FOR Bias

Adjudication is a primary function of administrative agencies.
The impartiality required for the proper performance of adjudicatory
functions is not always wholly consistent with the performance of
certain other administrative functions, such as investigating, prose-
cuting, and negotiating settlements. Section 5(c) of the APA ™
represents the balance struck by Congress in determining when the
combination of inconsistent administrative functions will be permitted

187 SEC v. Chenery Corp., 318 U.S. 80, 92 (1943).
138 See, e.g., Commonwealth v. Diaz, 326 Mass. 525, 95 N.E. 2d 666 (1950).
138 § U.S.C. §554(d) (Supp. V, 1970).
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and when they should be separated to protect the judicial function
from inappropriate contamination:

Except to the extent required for the disposition of ex parte
matters as authorized by law, such an employee [the employee
who presides at the reception of evidence] may not—

(1) consult a person or party on a fact in issue, unless
on notice and opportunity for all parties to participate;
or

(2) be responsible to or subject to the supervision
or direction of an employee or agent engaged in the
performance of investigative or prosecuting functions for
an agency. :

An employee or agent engaged in the performance of investi-
gative or prosecuting functions for an agency in a case may
not, in that or a factually related case, participate or advise
in the decision, recommended decision, or agency review pur-
suant to section 557 of this title, except as witness or counsel
in public proceedings. This subsection does not apply—

(C) to the agency or a member or members of the
body comprising the agency.

These statutory provisions must be read in the light of the case
law that has developed with respect to bias on the part of those per-
forming adjudicatory functions. An agency decision rendered in com-
pliance with the APA’s strictures on separation of functions may
nevertheless be set aside as a denial of due process because the adjudi-
cator was biased. The law in these two areas—separation of func-
tions and bias—is obviously based on related considerations. For
purposes of clarity these areas will be considered separately, although
any suggestion that such a separation could be rigidly sustained would
be artificial.

A. Separation of Functions

Part II of this article analyzed the present administrative structure
of OFDI in light of the APA’s definition of the term “agency.” The
conclusions reached were that the Director is the agency for purposes
of rulemaking and that the Department of Commerce Appeals Board
is the agency for purposes of adjudication. Part IV concluded that
the APA requires OFDI to employ a section 11 hearing examiner as
the presiding officer at compliance hearings.

These conclusions present no.problems with respect to separation
of functions. Under OFDI’s present administrative structure, appeals



19701 ADMINISTRATIVE PROCEDURE AND OFDI 37

in compliance proceedings go directly from the hearing examiner to
the Appeals Board, whose only function is adjudicative; it has no part
in the investigating, prosecuting, or negotiating of settlements func-
tions of OFDI. If the present arrangements are retained, OFDI’s
procedures for deciding adjudicatory appeals would be in compliance
with the separation of functions provisions of the APA.

The difficulty is that the present arrangements are highly im-
practical. They place the power of decision in compliance proceedings
entirely in the hands of persons—a section 11 examiner and the mem-
bers of the Department of Commerce Appeals Board—not subject in
any substantive manner to the authority of the Director. Thus the
Director, who bears. the primary responsibility for administering the
Foreign Direct Investment Program, is denied the opportunity to
participate in the performance of OFDI’s adjudicatory functions.
From the standpoint of the development of substantive rules of law
by effective and flexible means of administrative action, there is little
to recommend an arrangement that deprives a person with the Direc-
tor’s responsibilities of any significant part in the adjudicatory process.

It might be argued that the Director need not be totally excluded
from the adjudicatory process under the present administrative struc-
ture. The argument would be that the Appeals Board is free to consult
the Director during the process of exercising its adjudicatory authority,
although nothing in OFDI’s regulations suggests that such consultation
is contemplated. Even assuming that such an optional consultative
role for the Director is better than no role at all, the argument is
subject to certain limitations. By the terms of section 5(c), the
Appeals Board may consult only agency employees who have not been
“engaged in the performance of investigative or prosecuting functions”
in the adjudication before it. The Appeals Board’s freedom to consult
the Director is thus limited to adjudicatory proceedings in which the
Director has played no investigatory or prosecutory part. This limita-
tion would almiost certainly prove disabling because it would permit
the Director a consultative role in the adjudicatory process at the price
of denying him any role at all in the investigatory and prosecutory
processes. An arrangement precluding the Director from exercising
decisive authority over any part of the compliance process is hardly
wise.

The impracticality of the present administrative structure of
OFDI suggests the wisdom of making the Director the agency for
purposes of adjudication. This would necessitate a revision of OFDI’s
regulations in order to place appeals in compliance proceedings directly
in the Director. The Director as the agency would have the authority
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—which the APA recognizes as necessary if agencies are to achieve
their substantive goals—to combine investigative, prosecuting, nego-
tiating, and adjudicatory functions, subject only to such limitations as
section 5(c) imposes. The discussion that follows proceeds on the
assumption that the Director has been made the agency for all purposes.

The question is whether separation of functions problems are pre-
sented by an administrative structure in which the Director is the
agency. It should be made clear at the outset that the law with
respect to separation of functions is statutory law, based upon the
APA, and not constitutional law. The Supreme Court has held that
a combination of functions that would be impermissible were the APA
applicable does not constitute a denial of due process.® Early in the
history of the APA the Court had remarked, in Wong Yang Sung v.
McGrath,*! that “[i]t might be difficult to justify as measuring up
to constitutional standards of impartiality a hearing tribunal for depor-
tation proceedings the like of which has been condemned by Congress
as unfair even where less vital matters of property rights are at stake.”
But in the subsequent decision of Marcello v. Bonds** the Court
rejected an argument that the hearing procedures of the Immigration
and Naturalization Service, which was not subject to the APA, denied
due process because the special inquiry officer was subject to the super-
vision and control of officials charged with investigative and prose-
cuting functions.’® Professor Davis has concluded that the Court’s
remark in Wong Yang Sung “has virtually no support in previous law
and it seems to be superseded by the deportation cases of Marcello
and Accardi.” 1*

The Supreme Court indicated in Wong Yang Sung that one of
the central purposes behind passage of the APA was “to curtail and
change the practice of embodying in one person or agency the duties
of prosecutor and judge,” ™ and “to ameliorate the evils [resulting]
from the commingling of functions.” 6  Section 5(c) represents
Congress’ attempt to achieve those goals. But it is important to re-
member, as the Court noted in Wong Yang Sung, that “[t]he Admin-
istrative Procedure Act did not go so far as to require a complete
separation of investigating and prosecuting functions from adjudicating
functions.” ¥ Section 5 concludes its prohibition against certain

140 See Harisiades v. Shaughnessy, 342 U.S. 580 (1952).
141 339 U.S. 33, 50-51 (1950).

142 349 U.S. 302 (1955).

143 Id, at 311.

1442 K. Davis, supra note 35, at §13.02, at 178.

145 339 U.S. at 41.

146 Id, at 46.
147 I,
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forms of combination of functions by providing that it “does not apply

. . (C) to the agency or 2 member or members of the body com-
prising the agency.” *® By this exception Congress recognized that
those who bear ultimate responsibility for the administration of a sub-
stantive program must necessarily be involved in all phases of its
implementation.

Because section 5(c) does not apply to the agency, the Director
is not prohibited from combining functions. He is entitled to par-
ticipate in every phase of OFDI’s administrative procedures—such as
investigating, prosecuting, negotiating settlements, and adjudicating—
without challenge under section 5(c), “[n]o matter how flagrant may
be the combination of inconsistent functions.” *** The clarity of the
statutory language may explain the absence of even a single case
raising a question about its meaning. (Of course, the nature of the
Director’s participation in the investigatory or prosecutory stages of
a proceeding may compromise his capacity to serve as an impartial
adjudicator—an issue to be discussed in terms of bias rather than of
separation of functions.)

One provision of section 5(c), however, does apply to the admin-
istrative procedures of OFDI and requires an internal separation of
functions:

An employee or agent engaged in the performance of investi-
gative or prosecuting functions for an agency in a case may
not, in that or a factually related case, participate or advise
in the decision, recommended decision, or agency review pur-
suant to section 557 of this title, except as witness or counsel
in public proceedings.’®

Before considering the implications of this provision, two observations
may be appropriate.

First, this provision applies only to proceedings governed by
section 5 of the APA. The application of section 5 is limited to
“case[s] of adjudication required by statute to be determined on the
record after opportunity for an agency hearing.” *** This means that
the prohibitions of this provision apply to compliance proceedings since,
as Part III of this article concluded, they are governed by section 5.

Second, this provision very closely parallels section 1050.108 of
OFDTI’s regulations:

(2) In a formal administrative proceeding, no person
not employed by the Office and no employee or agent of the

1485 7J.S.C. § 554(d) (Supp V 1970).

1402 K, Davrs, supra note 3 , at § 13.06, at 214.
150 5 U.S.C. §554(d) (Supp. V, 1970).

15114, § 554(a).
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Office who performs any investigative or prosecuting func-
tion in connection with the proceeding, shall communicate
ex parte, directly or indirectly, with any person involved in
the decisional process in such proceeding, with respect to the
merits of that or a factually related proceeding.

(b) In a formal administrative proceeding, no person
involved in the decisional process of such proceeding shall
communicate ex parte, directly or indirectly, with any person
not employed by the Office, or with any employee or agent
of the Office who performs any investigative or prosecuting
function in connection with the proceedings, with respect to
the merits of that or a factually related proceeding.s?

The reciprocal statement that section 1050.108 gives to the prohibi-
tions laid upon those performing investigative and prosecuting func-
tions and those involved in the decisional process achieves the same
substantive breadth as the provision of section 5(c) under present
consideration. Thus, an analysis that considers the implications of
section 5(c) necessarily states the implications of section 1050.108
as well.

The language of section 5(c) makes clear that any OFDI em-
ployee who has “‘engaged in the performance of investigative or prose-
cuting functions . . . in a case” may not “participate or advise in
the [Director’s] decision” of the case. This language—designed to
prevent the Director from consulting certain persons in the course of
the performance of his adjudicatory functions—presents a number of
questions.

1. “Investigative or Prosecuting Functions”

Section 5(c) does not require that the Director be insulated from
the advice of every OFDI employee in the performance of his adjudi-
catory functions. It requires that he be insulated only from the advice
of those employees who have engaged in the performance of “investi-
gative” or “prosecuting” functions in the case under consideration.
The first question concerns the meaning and reach of “investigative”
and “prosecuting.”

Read literally, section 5(c) would prohibit the Director from
consulting at least the director of the compliance division, since he
will typically have been involved in investigating and prosecuting func-
tions in every compliance proceeding, as well as those employees of
the compliance division who have participated in investigating, pre-
paring, or presenting the case against the direct investor. Such ac-

15215 C.F.R. §1050.108 (1970).
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tivity—within the division of OFDI directly responsible for prose-
cuting individuals—is most obviously within the literal meaning of
“investigative” and ‘“‘prosecuting’ functions.

The difficulty lies in determining when OFDI employees who
are not a part of the compliance division have performed “investi-
gative” or “prosecuting” functions that will disqualify them from
participating or advising in the Director’s decision. Three questions
may help to expose the difficulty.

First, does section 5(c) prohibit the Director from asking the
judgment of the chief counsel (or any other OFDI employee) if the
chief counsel has participated in granting an interpretation or deter-
mining an application for a specific authorization, particularly if the
meaning or validity of one or the other is at issue? Such participation
by the chief counsel is plausibly part of neither an “investigative” nor
a “prosecuting” function.

Second, does section 5(c) prohibit the Director from asking the
judgment of the chief counsel if the chief counsel advised the director
of the compliance division that this is an appropriate case for prosecu-
tion or urged him to bring the prosecution? We have it on the
authority of Professor Davis that “[t]hose who determine that pro-
ceedings should be instituted may participate in judging” 53 because
the language of the Act speaks only of “prosecuting” and “says nothing
about combination of- instituting proceedings with judging. TUnder
the Act the same individual may ‘accuse’ in the sense of deciding that
proceedings should be instituted, and may also judge. This is true
whether the individual is a head of an agency or a subordinate,” 1%
because what a person does in “approving the institution of proceedings
is much like what judges do in ruling on demurrers or motions to
dismiss.” 155

Third, does section 5(c) prohibit the Director from asking the
judgment of the chief counsel if the chief counsel has taken part in
unsuccessful attempts to negotiate a settlement? Because the language
speaks only of “investigative” and “prosecuting” functions, Professor
Davis concludes, “[t]he same individual may attempt to negotiate a
settlement and later serve as judge.” 1%

However plausible these conclusions may seem in terms of a
literal reading of “investigative” and “prosecuting,” they are not wholly
satisfying in terms of the purpose of section 5(c). The premise under-
lying section 5(c) is that the integrity of the adjudicatory process will

183 2 K, Davis, supra note 35, at § 13.06, at 215.
154 Id, § 13.10, at 237.

165 Id, §13.11, at 249.

1568 4, §13.06, at 215.
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best be protected by excluding participation by agency employees the
nature of whose participation in prior stages of a case suggests that
their contribution might not be sufficiently disinterested. The adjudi-
cator should be insulated from one who has performed investigative
functions because “an investigator’s functions may in part be that of
a detective, whose purpose is to ferret out and establish a case. Of
course, this may produce a state of mind incompatible with the objec-
tive impartiality which must be brought to bear in the process of
deciding.” 7 The adjudicator should be insulated from one who has
performed prosecuting functions because “[a] man who has buried
himself in one side of an issue is disabled from bringing to its decision
that dispassionate judgment which Anglo-American tradition demands
of officials who decide questions.” 158

Section 5(c) thus represents the language chosen by Congress to
insure that the adjudicatory process is not contaminated by the par-
ticipation of those whose state of mind may be that of the advocate
rather than the impartial judge. Once this premise is accepted, it
becomes clear that a literal reading of “investigative” and “prose-
cuting” is inadequate to serve the purposes underlying section 5(c).
Such a reading will permit some employees with an advocate’s state
of mind to participate in adjudicatory functions and will exclude
others from participating even though their state of mind is unlikely
to be that of an advocate.

For example, it is fairly clear upon a literal reading of section
5(c) that the chief counsel may participate and advise in the Director’s
decision of a compliance proceeding directly challenging the validity
of an interpretation that the chief counsel issued, although one might
think that the chief counsel’s natural commitment to sustaining the
interpretation would make his cast of mind that of an advocate. Simi-
larly, it is fairly clear upon a literal reading of section 5(c) that the
chief counsel may participate and advise in the Director’s decision of
a compliance proceeding after having attempted to negotiate a settle-
ment that failed when the direct investor would not accept terms that
the chief counsel regarded as absolute minima in light of the direct
investor’s conduct and after having urged that a prosecution be brought,
although here too one might think that the chief counsel would hold
an advocate’s “sincere belief in the justice of his cause.” 15°

Yet the chief counsel may be barred by a literal reading of section
5(c) from participating and advising in the Director’s decision in a

157 ATTorNEY GENERAL's FINAL REPORT, supra note 43, at 36.
158 Id.; see A. BickeL, THE LEAST DANGEROUS Brancm 205 (1962).
1592 K. Davis, supra note 35, at § 13.07, at 218.
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compliance case under circumstances in which it is quite unlikely that
his prior participation has given him an advocate’s cast of mind. For
example, it might be argued that the chief counsel had engaged in
an “investigative” function by advising the director of the compliance
division on the appropriate reach and limits of the subpoena power
and on the necessary language that a particular subpoena must contain
to be valid, although one might think that the chief counsel would
make such routine judgments without especially noticing the merits
of the case involved.

Paradoxes of these kinds suggest the necessity of working out
a solution that takes account of the literal meaning of the language
as well as the underlying premises of section 5(c). The task is
difficult because of the dearth of relevant legislative history and of
cases on point.*® Moreover, resolution of the appropriate adjudicatory
role of agency employees involves subtleties of human motivation and
behavior that are difficult to assess in particular cases and unamenable
to generalization beyond them.

Professor Davis—whose views are likely to be relied upon by
courts because of the paucity of decided cases—has suggested that
“[f]rom the standpoint of accomplishing the basic purpose [of section
5(c)] without undue harm to other interests, the need may be for
giving a narrow interpretation to the term ‘investigative’ and a broad
interpretation to the term ‘prosecuting’.” 1 At a later point Professor
Davis argues that “[i]f the agencies follow the broad intent as dis-
tinguished from the literal words, they will interpret the term ‘prose-
cuting’ to cover all advocating, whether or not any accusation is made.
Whatever the Act provides or fails to provide, reviewing courts should
not allow an advocate to participate in judging.” *%2 Tt should be
recognized, however, that courts are more likely to accept Professor
Davis’ contention that a narrow reading be given to “investigative”
with respect to a claims agency, such as the Railroad Retirement
Board, than to a prosecuting agency, such as OFDI. Perhaps one
can be no more precise than to suggest that an agency must insure
that the adjudicatory process is not seriously contaminated by the
participation of employees whose prior association with a case raises
the possibility that their contribution will be shaped by an advocate’s
state of mind.

160 §ge S, Rep. No. 752, 79th Cong., 1Ist Sess. 17-18 (1945); H.R. Rep. No.
1980, 79th Cong., 2d Sess. 30-31 (1946). “The courts have strangely refrained from
their usual leadership in working out minimal standards of fairness.” 2 K. Davis,
supra note 35, at §13.01, at 172,

1612 K, Davis, supra note 35, at § 13.07, at 216.
162 14, §13.11, at 249; see id. § 13.10, at 235-36,
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2. Investigators and Prosecutors as Supervisors and Subordinates

As the discussion to this point has indicated, section 5(c) excludes
from participation in the adjudicatory process agency employees who
have “engaged in the performance of investigative or prosecuting
functions” in the case under decision. The language does not ex-
plicitly exclude the participation of agency employees whose prior
activity does not fairly constitute “the performance of investigative or
prosecuting functions.”

Thus it might be thought that, in the course of performing his
adjudicatory functions, the Director could appropriately seek the advice
of (1) agency employees who are the subordinates of investigators and
prosecutors, so long as they have not themselves performed investi-
gative or prosecuting functions in the case under decision, and (2)
agency employees who supervise investigators and prosecutors, again
so long as they have not themselves performed investigative or prose-
cuting functions in the case under decision.

This would mean, for example, that the Director would be per-
mitted to consult employees of the chief counsel’s office and of the
compliance division on occasions when section 5(c) would prohibit
consultation with the chief counsel and the director of the compliance
division. It would also mean that the Director would be permitted
to consult the chief counsel or the director of the compliance division
on occasions when section 5(¢) would prohibit consultation with their
subordinates.

Although a reading of section 5(c) permitting such results would
appear plausible in terms of its language alone, it is not clear that
such a reading is correct. Thus, Professor Davis, after quoting the
statutory language, writes:

Questions of interpretation of this language are legion. Is
a general counsel who supervises investigators or prosecutors
disqualified from advising the agency on a question of law?
Is such a general counsel disqualified from supervising other
attorneys who give such advice? May a general counsel
supervise both a section of reviewers and a section of investi-
gators and prosecutors? Does the Act’s express provision
that presiding officers may not be supervised by an officer
engaged in prosecuting or investigating mean, through appli-
cation of the expressio unius principle, that other staff mem-
bers participating in judging may be so supervised? Ques-
tions of this type probably can reasonably be answered either
way, and the decision may well depend largely on special
circumstances in particular agencies. The major purpose is
to prevent contamination of judging with either investigating
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or prosecuting. Even a small contamination may defeat that
purpose.1®

Professor Davis’ statement implies that there may be prohibitions
beyond those stated in the language of section 5(c) upon the persons
whom the Director may consult in the course of adjudication, and
that these prohibitions, if they exist, would rest upon the purposes
underlying the APA’s proscription of combination of functions. Unless
the implication of this statement is taken seriously, it is possible to
read section 5(c) to permit some results that seem questionable in
light of the premises underlying the APA.

The separation of functions provisions of the APA are based on
the premise that the impartiality of the adjudicatory process will be
protected significantly by excluding the participation of those whose
contribution is not likely to be sufficiently disinterested. The purpose
of section 5(c)—put with only something of an oversimplification—
is to prevent the advocate from advising the judge and thereby to
preclude a biased input in the adjudicatory process.

The first question, then, is whether agency employees who are
the subordinates of investigators or prosecutors may advise and par-
ticipate in the Director’s performance of his adjudicatory functions.
Many subordinates—when asked their advice at the adjudicatory stage
of a proceeding in which their supervisor played an investigative or
prosecuting role that has disqualified him from advising the adjudi-
cator—will at least be inclined to support their superior’s position.
Subordinates understand the wisdom of justifying the public commit-
ments made by their superiors. To permit a subordinate of the chief
counsel to advise the Director in an adjudication in which the chief
counsel himself is precluded from doing so because he performed in-
vestigative or prosecuting functions is to risk that the subordinate’s
contribution will be other than dispassionate—precisely a result section
5(c) was designed to prevent.

In a different provision of section 5(c) than that under discussion,
Congress recognized the possibilities of personal self-interest inherent
in a supervisor-subordinate relationship. It provided that the employee
presiding at the reception of evidence may not “be responsible to or
stbject to the supervision or direction of an employee or agent engaged
in the performance of investigative or prosecuting functions for an
agency.” % The use of a section 11 hearing examiner, of course,
satisfies this provision. Yet it is curious that, having perceived the
risk in this context, Congress did not go further and prohibit any

163 Id. §13.07, at 216.
1645 U.S.C. §554(d) (2) (Supp. V, 1970).
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subordinate from participating in an adjudication that almost neces-
sarily will pass upon judgments that his supervisor made as an investi-
gator or prosecutor. Perhaps Congress regarded the risks beyond the
one it provided for insufficiently serious to warrant a legislative pro-
hibition.

The second question is whether agency employees supervising
investigators and prosecutors may advise and participate in the Direc-
tor’s performance of his adjudicatory functions. This question may
be easier than the first. The risk that a supervisor will feel inclined
out of professional self-interest to support a position taken by a
subordinate, while perhaps not improbable, would seem less than the
risk created when the roles are reversed. A supervisor’s career (the
chief counsel’s, for example) depends most directly upon his superior’s
estimate of the quality of his work; he has small incentive in terms of
self-interest to support automatically positions taken by subordinates.
Moreover, section 5(c) contains no provision expressing a concern in
this area comparable to the concern reflected in its provision that a
hearing officer may not be supervised by an investigator or prosecutor.
In short, neither the policy nor the language of section 5(c) would
seem to preclude the Director from seeking the judgment of those who
supervise investigators and prosecutors during the performance of his
adjudicatory functions.

In responding to these two questions it would be helpful if one
could rely upon judicial decisions as a supplement to an abstract
analysis of the premises underlying section 5(c) and hypotheses about
the ways in which supervisors and subordinates are likely to behave.
Unfortunately, there are not more than a handful of relevant decisions.
They do suggest, however, that courts may be prepared to move
beyond the literal language of section 5(c) in order to effectuate the
spirit of its prohibitions against a combination of functions.

Three decisions involving the Post Office Department are par-
ticularly instructive. In Glansman v. Schaffer,'® an action to enjoin
an order of the Post Office Department, the question was whether
“the administrative proceedings [that had resulted in the order] were
invalid because of . . . lack of proper separation of judicial and
prosecutive functions in the administrative forum.” % The case was
heard by an examiner whose initial decision was sustained on appeal
by the Solicitor for the Department, to whom, as the court held, the
Postmaster General had validly delegated his adjudicatory functions
pursuant to a specific statutory authorization. The matter was pre-

165 143 F. Supp. 243 (S.D.N.Y. 1956), aff’d, 252 F.2d 333 (2d Cir. 1958).
166 Jd. at 245.



1970] ADMINISTRATIVE PROCEDURE AND OFEDI 47

sented to the hearing examiner by the Assistant Solicitor of the De-
partment. The court set down the following facts as central to its
consideration :

The affidavit of [the] Assistant Solicitor for the Post
Office Department . . . states that in the handling of these
proceedings no officer or employee who presided at the recep-
tion of evidence or who made the initial or final agency
decisions for the Post Office Department is subject to or re-
sponsible to, or subject to the supervision or direction of any
officer, employee or agent engaged in the performance of
investigative or prosecuting functions for the Post Office
Department and that neither [the Assistant Solicitor] nor
any other officer, employee or agent engaged in the perform-
ance of investigative or prosecuting functions in this case
participated or advised in the initial decision by the hearing
examiner or the agency decision by . . . the Solicitor for
the Post Office Department.1%?

On the basis of the affidavit, the court held, without any discussion,
that “there has been no violation of the principle of separation of
prosecutive and judicial functions in this department. Actually, there
has been a separation of such functions as required by the Adminis-
trative Procedure Act . . . .71

The affidavit upon which the decision in Glanzman relies made
clear that no employee engaged in the performance of investigative
or prosecuting functions in the case had participated or advised in
the Solicitor’s decision except as counsel in public proceedings; such
facts state compliance with section 5(c). The adjudicator, the Solici-
tor, was the supervisor of the investigator and prosecutor, the Assistant
Solicitor, but no language in section 5(c¢) forbids such a relationship.

The fact that the court could sustain the validity of this relation-
ship without discussion—the court of appeals did not discuss the issue
either, because it had been ‘“adequately disposed of in the opinion”
below *%°—suggests that it could find no issue raised under the literal
language of section 5(c). It seems unlikely that the court considered
whether an adjudicator, by virtue of his position as supervisor of an
investigator and prosecutor, might have a self-interested inclination,
inconsistent with the impartiality expected of judges, to support the
position taken by his subordinate. Therefore, one should be circum-
spect in asserting claims about the necessary implications of the court’s
decision. The result the court announced, however, appears consistent

167 Id. at 246-47.
168 Id. at 246.
160252 F.2d 333, 334 (2d Cir. 1958).
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with the conclusion suggested above that section 5(c) does not seem
to preclude participation in the adjudicatory process by supervisors of
investigators and prosecutors.

The second decision involving the Post Office Department, Pinkus
2. Reilly*™ reversed a postal fraud order in part on the ground that
the Department had failed to comply with the requirement in section
3 of the APA that it publish its rules of organization and procedure.
But the decision rests as well on the second ground that the admin-
istrative procedures of the Department violated the combination of
functions provisions of the APA.

The court in Pinkus examined the Department’s regulations far
more carefully than the court had in Glanzman. It noted that the
regulations in effect when Glanzman was decided “vested [the Solici-
tor] with prosecuting authority generally, including both the super-
vision of prosecutions, and, as a matter of procedure, the filing of
complaints,” 1™ as well as adjudicating authority. “This,” the court
said, “indubitably constituted a violation of the above separation of
functions provisions of the Administrative Procedure Act, as it was
then, and is now, in effect.” 1%

By the time that the proceeding in Pinkus arose, the Department
had changed the title of the Solicitor to General Counsel and of the
Assistant Solicitor to Assistant General Counsel. It had also amended
its regulations slightly “to vest in the Assistant General Counsel the
duty to file complaints similar to that here involved against Pinkus.” 1™
The court found the amendment wanting. “But the violation con-
tinued,” it said, “since the General Counsel continued to have the
general supervisory power over such prosecutions and over his assistant

. together with the sole adjudicating authority in such cases

2 174

The court then spoke to the argument made successfully by the

Department in Glanzman:

Of course, the Department’s claim is immaterial that in
this case in fact the General Counsel did not tell the Assistant
General Counsel what to do in prosecuting Pinkus. For the
purpose of the Act is not only to see that such commingling
of the judicial and prosecuting authority does not occur in
fact in a single case, but to see that it can never occur, and
that the public should know, by publication, that it can never

170 157 F. Supp. 548 (D.N.J. 1957).
171 Id. at 550.

172 Jd. at 550-51.

173 Id. at 551.

174 Id.
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occur, in order to insure their confidence in the fairness of
their government.*™

What explains the difference in result between Glanzman and
Pinkus? The court in Glanzman held that the adjudicator was not
an employee who had engaged in the performance of investigative or
prosecuting functions, even though he possessed investigative and
prosecuting authority, because an affidavit indicated that he had not
in fact performed such functions in the present case; therefore, read
literally, section 5(c) did not prohibit him from participating and
advising in the decision. The court in Pinkus came to a conirary
conclusion on the same procedural facts because it feared the potential
for commingling of functions that the Post Office Department’s admin-
istrative structure appeared to permit; it did not seem to feel con-
strained by the fact that section 5(c) is limited to circumstances in
which the adjudicator has participated in investigative or prosecuting
functions in the present case. The prohibition announced in Pinkus
may be recommended by the purpose of section 5(c) but it cannot be
found in its language.

It may be suggested that the court’s discussion in Pinkus of the
separation of functions issue was at most an alternate holding, which
the court itself qualified by a subsequent passage:

It is a further interesting question whether the Admin-
istrative Procedure Act as adopted prevents all such harmful
commingling of the functions of adjudication and prosecution
or only certain harmful commingling, leaving certain com-
mingling of prosecuting and adjudicating authority still law-
ful. This question is raised now by the parties since, as seen
above, in this case it is not the prosecuting authority which
is alleged to be the superior of the adjudicating authority,
which Wong Yang Sung holds to be prohibited, but rather
it is the adjudicating authority which is alleged to be the
superior of the prosecuting authority. . . . [I]t is clear that
in either aspect such commingling may have harmful results,
and so is contrary to the spirit of the Act itself. Now the
Department claims that in fact, according to its plan of
“organization,” (unpublished as above) its “General Coun-
sel” is not the superior of this particular “Assistant General
Counsel,” when the latter prosecutes fraud cases, despite these
titles, and despite the fact that its General Counsel is the
superior of any or all other Assistant General Counsel in
charge of all the Department’s other legal proceedings—a
rather unusual situation. However, assuming this to be cor-
rect in fact, it is unnecessary to pursue this point through the

175 Id, at 552.
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lengthy legislative history of the statute, in view of the clear
invalidity of the present procedure [because it was not pub-
lished].1"®

Judge Learned Hand adopted this suggestion in adverting to Pinkus
in his opinion in Columbia Research Corp. v. Schajffer,'™ the third
and most important of the decisions involving combination of functions
in the Post Office Department.

Columbia Research involved the same procedural facts as Pinkus,
except that the Department had by now published regulations that
sought to describe its internal organization with respect to hearings:
the Assistant General Counsel was the prosecutor and the General
Counsel decided appeals from the hearing examiner’s decisions. As
in Glanzman and Pinkus, the Department submitted an affidavit assert-
ing that “there has been and there is a complete and actual separation
of investigative and judicial functions * * * and no officer or employee
who presides at the reception of evidence or who makes either initial
or final agency decisions * * * is subject to or responsible to or
subject to [sic] the supervision or direction of any officer, employee
or agent engaged in the performance of prosecuting functions for said
Post Office Department.” **®

The terms of the affidavit thus presented again the question
whether section 5(c) permits an employee who hears administrative
appeals, thereby performing an adjudicatory function, to supervise
employees who perform investigative or prosecuting functions. The
court did not decide that question on the merits because it found the
Department’s regulations inadequate in their description of the super-
visory authority that the General Counsel had over the Assistant
General Counsel. But the court did consider whether the relationship
between the General Counsel and the Assistant General Counsel
could be made consistent with the theory of section 5(c) :

[W]e are not satisfied that it is enough that the Assistant
General Counsel, on whom § 201.4 of the Regulations im-
poses the duty of preparing complaints, has in fact no part
in the final decision of the General Counsel himself. It would
be plainly contrary to the purpose of the section, if the Gen-
eral Counsel prepared the complaint and the Assistant Coun-
sel made the final decision; for the subordinate would then
be passing upon the success of what his superior had under-
taken. True, the reverse, which is the actual situation, does
not present so obvious a fusion of prosecutor and judge;

176 I,
177256 F.2d 677 (2d Cir. 1958).
178 Id. at 679.
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nevertheless, when the subordinate is prosecutor and his
superior is judge, it appears to us reasonable to suppose that
the prosecutor will be disposed to select such cases as he
believes will meet with his superior’s approval, and that his
discretion may be exercised otherwise than if each was re-
sponsible to the Postmaster only by a separate chain of
authority. It is of course true that under any possible system
of administration in the end there will be the fusion of
prosecutor and judge, subject only to the supervision of the
courts; but it makes much difference whether it be reserved
to the highest level of authority: i.e., to the “agency” itself
and it is fairly obvious that Congress had just this in mind
when at the end of § 1004(c) it provided that the subsection
should not apply to the “agency” or to any of its “members.”
There alone was the fusion to be permissible.*”®

Having spoken at such length to the merits, the court added a
further comment during the course of reversing the Department’s
order because the regulation failed to comply with the APA:

However, if, contrary to what appears to us its very
probable purpose, the section does not forbid the powers of
the prosecutor and the judge to interpenetrate: that is, if the
prosecutor may be subject to the judge in some specifically
declared circumstances, nevertheless, we think that § 1002
(2) (1) and (2) require that any such relation, to be valid
at all, rilgst be spelled out and published as a regulation

Finally, the court noted that neither Glanzman nor Pinkus could
fairly be said to have decided the question whether section 5(c) per-
mits an adjudicator to supervise an investigator or prosecutor. In
Glanzman the court did not “give any reasons for [its] conclusion”
that “an affidavit like that filed in the case at bar was enough to
comply with the statute” and “neither in the notice of appeal nor in
the briefs on appeal was the question raised or discussed.” ¥ 1In
Pinkus the court “reserved the added question, which we have dis-
cussed here, whether by a published regulation the ‘agency’ could
make an investigating or prosecuting officer subordinate to the de-
ciding officer.” ¥ Judge Hand concluded by a further reference to
the merits:

As has already appeared we too reserve any final decision
as to that, although it seems to us indeed difficult in the situa-

179 1d.
180 Id.
181 1d. at 680.
182 14,
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tion here presented to forecast how a regulation could be
so drafted as to avoid the objection if the Assistant General
Counsel remains a subordinate of the General Counsel'®

Judge Hand’s thoughtful analysis of the purposes of section 5(c)
makes Columbia Research the most important of the three decisions
discussed, even though it does not formally decide the separation of
functions question. Several observations may be relevant.

First, the decision in Columbia Research is consistent with the
conclusion that courts sensitive to the premises underlying the APA’s
prohibition against the combination of functions will not regard the
literal language of section 5(c) as the end of the matter.

The administrative structure created by the Post Office Depart-
ment was in compliance with section 5(c) in the sense that no explicit
language prohibited it, but that was insufficient to persuade Judge
Hand that he was estopped from inquiring further. The fact that
Judge Hand found justification for looking beyond the literal lan-
guage—indeed, for strongly suggesting that the Post Office Depart-
ment’s administrative structure was invalid—almost certainly means
that other courts will, too.

Second, the decision in Columbia Research confirms the sugges-
tion that courts which look beyond the literal language of section 5(c)
are likely to focus on the psychological tendencies that may be created
by a relationship involving supervisors who adjudicate and subordi-
nates who investigate or prosecute.

Judge Hand was concerned that a prosecutor in such a relation-
ship “will be disposed to select such cases as he believes will meet
with his superior’s approval, and that his discretion will be exercised
otherwise”” ¥ than if he were independent of the adjudicator’s super-
vision. Assuming that a prosecutor supervised by an adjudicator may
be so disposed, Judge Hand does not indicate why this consequence
would conflict with the premises underlying section 5(c). Prosecutors
generally tend to bring cases they expect an adjudicator to sustain.
Although a concern that forum shopping be minimized—perhaps par-
ticularly by a prosecutor—finds expression at some points in our law,
it does not seem to be a concern of section 5(c). The language Judge
Hand chose to make his point suggests that he read section 5(c) as
condemning any relationship between the adjudicator and the prose-
cutor, short of complete separation, that might conceivably appear to
open up the psychological possibility of partiality. (Judge Hand does
not mention the possibility that an adjudicator who supervises a

183 I,
184 Jd. at 679.
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prosecutor may feel a self-interested inclination to support a position
taken by a subordinate.)

Third, the decision in Columbia Research may have limited appli-
cation to OFDI because it rests upon a factual pattern significantly
different from the pattern likely to exist at OFDI during the course
of adjudication. At the Post Office Department, the General Counsel
who exercised final adjudicatory authority was not the agency for
purposes of the APA. At OFDI, the Director in whom final adjudi-
catory authority rests will be the agency. The fact that the APA
permits the agency (for example, the Director of OFDI) alone among
administrative employees to adjudicate as well as to supervise prose-
cutors while denying a combination of functions to all other employees
(for example, the General Counsel of the Post Office Department)
suggests the possibility that Columbia Research does not control the
present facts.

The difference in the factual patterns may be put still another
way. At the Post Office Department, the adjudicator supervised the
prosecutor. At OFDI, the adjudicator may seek the advice of em-
ployees such as the Chief Counsel who supervises employees who
have performed investigative or prosecuting functions, but the Chief
Counsel is not the adjudicator and, as it may happen, may not be
consulted by the adjudicator at all. The relationship at OFDI be-
tween the adjudicator and employees supervising prosecutors is thus
more attenuated than the same relationship was at the Post Office
Department. Judge Hand’s fear that the prosecutor may be disposed
to select cases with knowledge of the adjudicator’s predilections seems
unlikely to result at OFDI merely because the Director may ask the
Chief Counsel’s advice during the course of adjudications. This
conclusion is strengthened by the fact that the authority to bring
compliance proceedings formally rests with the chief of the compliance
division rather than with the Chief Counsel.%

Because the Post Office Department responded to Judge Hand’s
opinion by vesting adjudicatory authority in a Judicial Officer with
no supervisory power over employees who prosecuted,’®® and because
other agencies have not created relationships in which adjudicators
have supervised prosecutors, the theory of Columbia Research has not
been put to subsequent judicial testing. The paucity of decided cases
involving separation of functions issues suggests that violations of
section 5(c) either rarely occur or rarely come to light. It was only

18515 C.F.R. §1030.211(c) (1970).

188 Se¢ United States Bio-Genics Corp. v. Christenberry, 173 F. Supp. 645
(S.D.N.Y. 1959) ; Greene v. Kern, 178 F. Supp. 201 (D.N.]J.), aff'd per curiam, 269
F2d 344 (3d Cir. 1959).
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because the Post Office Department’s published rules seemed to raise
the possibility on their face that inconsistent functions would not be
kept separate that the decisions resulted in Glansman, Pinkus, and
Columbia Research.

In the absence of published rules obviously presenting such ques-
tions on their face, separation of functions issues are unlikely to be
raised, if only because members of the public will not typically have
an opportunity to learn the identity of agency employees whom agency
members may have consulted during the course of any particular
adjudication.

This cannot be the end of the matter, however, for an agency
conscientiously interested in complying with section 5(c) no matter
how small the chances that a violation may be discovered. Some
concluding observations may therefore be appropriate.

Despite the evident ambiguities of section 5(c), the Director
ought not consult the chief of the compliance division or any of his
subordinates during the course of performing his adjudicatory func-
tions. The chief of the compliance division almost certainly will
have performed “investigative or prosecuting functions” in every
compliance proceeding reaching the Director for decision. Although
subordinates of the chief of the compliance division may not have
actually performed “investigative or prosecuting functions” in par-
ticular cases, the likelihood that they will be motivated by a self-
interested inclination to support the position their superior has taken
brings them within the interdiction of Columbia Research. Moreover,
the fact that OFDI is a relatively small administrative agency prob-
ably increases the likelihood that a court would be concerned over
participation by members of the compliance division, even if literal
compliance with section 5(c) might plausibly be argued.

Conversely, the Director may consult members of the authoriza-
tions and policy divisions during the course of performing his adjudi-
catory functions. Neither of these divisions performs ‘“investigative
or prosecuting functions.” Routine consultation between these divi-
sions and the compliance division—for example, as to the intended
meaning or proper construction of the language used in a particular
specific authorization—does not implicate them in the performance of
“investigative or prosecuting functions” and will not disable the
Director from consulting them if he so chooses.

The question whether the Director may consult the Chief Counsel
during the course of performing his adjudicatory functions cannot be
answered categorically. The answer will depend upon a case-by-case
analysis of whether the Chief Counsel’s prior participation in the pro-
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ceeding—most likely as a consultant to the compliance division—was
sufficiently intensive to make his cast of mind that of an advocate.
Routine consultation with the compliance division, particularly upon
questions of law or agency policy, ought not be regarded as barring
the Director from seeking the judgment of the Chief Counsel during
the decisionmaking process. Prudence cautions, however, against per-
mitting the compliance division to consult the Chief Counsel about
the merits of particular compliance proceedings unless the Director is
willing to risk being disabled from consulting the Chief Counsel during
the performance of his adjudicatory functions.

The risk does not seem worth running. It is plainly to the
Director’s advantage to be able to receive legal advice from the man
who is the agency’s chief legal officer and who may be required to
support the Director’s decision in court. The chief of the compliance
division may, of course, also need access to expert legal advice, but
he has lawyers on his own staff to whom he may turn. If the Chief
Counsel is held to have engaged in “investigative or prosecuting
functions,” he cannot present his views to the Director. The chief
of the compliance division, on the other hand, can always present
his views to the Director “as witness or counsel in the public pro-
ceedings, including the filing of briefs.” *® Thus it seems wiser to
insure that the Director, rather than the chief of the compliance divi-
sion, be free to consult with the Chief Counsel when the choice is
mutually exclusive.

Even assuming that the Chief Counsel will be able to stay clear
of “investigative and prosecuting functions” and will therefore remain
available for consultation by the Director during the course of adjudi-
catory proceedings, it is obvious that the Director will need assistance
from a lawyer in the preparation of his written decision. The process
of reading an administrative record, considering the arguments and
exceptions put forward in the briefs, and preparing an opinion re-
sponsive to the record and the briefs, is a time-consuming job. The
Director, even when he happens to be a lawyer, cannot fairly be
expected to do it alone. Although the Chief Counsel’s office con-
ceivably could perform the opinion-writing function, it would be
wiser to place it in a full-time legal assistant to the Director. Almost
every important federal administrative agency (for example, the
Federal Communications Commission, the Securities Exchange Com-
mission) has a separate opinion-writing staff, responsible only to the
members of the agency and charged with no other responsibilities for
achievement of the agency’s substantive goals. This arrangement

187 ATTORNEY GENERAL'S MANUAL, supra note 31, at 57.
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insures the appearance of fairness and obviates the possibility that
the Chief Counsel will be required or permitted to play a significant
role in passing judgment upon the work of the chief of the compliance
division, his nominal equivalent in OFDI’s organizational structure.

B. Disqualification for Bias

Congress made the judgment in enacting section 5(c) that the
agency should be permitted to perform both adjudicatory and investi-
gative and prosecuting functions. But the legislative history indicates
that Congress understood that the combination of functions authorized
by section 5(c) created the possibility of bias. There is also evidence
that Congress intended therefore that the combination of functions be
permitted only to the extent necessary.*®®

In section 7(a) of the APA, Congress made available a procedure
by which claims of bias could be passed upon by administrative
agencies: 18

On the filing in good faith of a timely and sufficient affidavit
of personal bias or other disqualification of a presiding or
participating employee, the agency shall determine the matter
as a part of the record and decision in the case.l®®

Beyond the terms of section 7(a), courts have indicated that a
combination of functions that creates the possibility of bias in admin-
istrative adjudication gives rise to serious questions of due process.
A number of significant cases make clear that an agency decision
rendered in compliance with the APA’s strictures on separation of
functions may nevertheless be set aside as a denial of due process
because the adjudicator was biased. Much of the law in this area
builds upon recent Supreme Court decisions involving judicial bias.*®*

Questions of bias will focus primarily upon the Director since
he will exercise final adjudicatory authority at OFDI. The possibility
that the Director may bring judgments about law or policy—as op-
posed to judgments about facts—to the adjudication of compliance
proceedings is not a serious concern. “Bias in the sense of crystallized
point of view about issues of law or policy is almost universally deemed

188 See S. Rep. No. 752, 79th Cong., 1st Sess. 18 (1945); H.R. Rep. No. 1980,
79th Cong., 2d Sess. 31 (1946) ; ATTORNEY GENERAL'S FINAL REPORT, supra note 43,
at 57; Holt v. Raleigh City Bd. of Educ, 265 F.2d 95, 98 (4th Cir. 1959); text
accompanying notes 47-52 supra.

189 S¢e Federal Home Loan Bank Bd. v. Long Beach Fed. Sav. & Loan Ass'n,

295 F.2d 403 (9th Cir. 1961); National Lawyers Guild v. Brownell, 225 F.2d 552
(D.C. Cir. 1955), cert. denied, 351 U.S. 927 (1956).

190 5 U.S.C. §556(b) (Supp. V, 1970).

191 Nilva v. United States, 352 U.S. 385 (1957); In re Murchison, 349 U.S. 133
(1955) ; Sacher v. United States, 343 U.S. 1 (1952).
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no ground for disqualification.” 1 Indeed, one of the obligations of
those who serve as members of an agency is to develop coherent
philosophies as to regulatory policy.1%®

In addition, two kinds of bias that have been condemned by
courts may be set aside as irrelevant to the present inquiry because
they will not result from any particular administrative structure
created for the process of adjudication. The first is bias resulting
from an adjudicator’s personal, usually pecuniary, interest in the out-
come of a proceeding.® Cases involving bias of this kind in federal
administrative agencies have been rare.”® The second is bias resulting
from an adjudicator’s personal prejudice, hostility, or favoritism
toward a party to a proceeding.’®® Cases involving bias of this kind
typically have seen an adjudicator create the appearance that impartial
adjudication could not be had by publicly announcing his conclusion,
before an administrative proceeding was held, that a person was guilty
of agency charges pending against him.*®?

Although it is not impossible that bias in either of these two
senses might result at OFDI, it would not be the consequence of the
selection of any particular administrative structure for the adjudication
of compliance proceedings.

OFDI's administrative structure does present a bias question,
however, that requires serious analysis. It is obvious that the Director
will have gained some knowledge of the facts (and may also have
formed some judgments as to the policy issues) in most compliance
proceedings before he is required to perform his adjudicatory func-
tions. The Director’'s knowledge of the facts will derive from his
participation in prior stages of the proceedings. The Director may
gain such knowledge, for example, when he approves the decision to
initiate an investigation or issue a complaint against a direct investor
on the basis of a presentation made by the compliance division. He
may gain such knowledge when he approves the terms upon which

1822 K. Davrs, supre note 35, at §12.01, at 131; see United States v. Morgan,
313 U.S. 409, 421 (1941).

193 FTC v. Cement Institute, 333 U.S. 683 (1948).

194 Tumey v. Ohio, 273 U.S. 510 (1927).

195 Cf, Air Transport Ass’n v. Hernandez, 264 F. Supp. 227 (D.D.C. 1967).

198 Compare_Price v. Johnston, 125 F.2d 806 (Sth Cir.), cert. demied, 316 U.S.
677 (1942), and Henry v. Speer, 201 F. 869 (5th Cir. 1913), with NLRB v. Pittsburgh
S.S. Co., 337 U.S. 656 (1949).

197 See Cinderella Career & Finishing Schools, Inc. v. FTC, 425 F.2d 583 (D.C.
Cir. 1970) ; Texaco, Inc. v. FTC, 336 F.2d 754 (D.C. Cir. 1964), vacated & remanded
on other grounds, 381 U.S, 739 (1965) ; cf. American Cyanamid Co. v. FTC, 363 F.2d
757 (6th Cir, 1966) ; Pillsbury Co. v. FIC, 354 F.2d 952 (5th Cir. 1966) ; Bufalino
v. Kennedy, 322 F2d 1016 (D.C. Cir. 1963) ; Gilligan, Will & Co. v. SEC, 267 F.2d
461 (2d Cir.), cert. denied, 361 U.S, 896 (1959) ; Shaughnessy v. United States ex rel.
%cgax;léib 3(4199514]).5. 280 (1955); United States ex rel. Accardi v. Shaughnessy, 347
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OFDI would be prepared to accept a consent settlement as the result
of prehearing negotiation with the direct investor. He may gain such
knowledge when he determines a direct investor’s application for a
specific authorization.

Although it is true that “‘a fair hearing presupposes an impartial
trier of fact and that prior official involvement in a case renders im-
partiality most difficult to maintain,” *® the cases make clear that
some forms of prior official involvement in a case will not disqualify
an adjudicator for bias. The leading Supreme Court decision is
NLRB w. Donnelly Garment Co*®® The question was whether a
hearing examiner who had rejected the proffer of certain evidence
as valueless should have been disqualified as biased from hearing the
case on remand after a court of appeals had held that exclusion of
the evidence had resulted in denial of a fair hearing. Although it
could be argued that the examiner had prejudged the value of the
proffered evidence—the argument might seem strengthened by the
fact that at the second hearing the examiner heard the previously
excluded evidence and then made the same findings as he had at the
first hearing—the Supreme Court held that he was not disqualified:

The Court [of Appeals, in finding the hearing examiner dis-
qualified by bias,] seemed to be moved by the generous feeling
that a party ought not be put to trial before an examiner who,
by reason of his prior rulings and findings, may not be
capable of exercising impartiality. Certainly it is not the
rule of judicial administration that, statutory requirements
apart . . . a judge is disqualified from sitting in a retrial
because he was reversed on earlier rulings. We find no
warrant for imposing upon administrative agencies a stiffer
rule, whereby examiners would be disentitled to sit because
they ruled strongly against a party in the first hearing.?®

The decision thus seems to stand for the proposition that an adjudi-
cator will not automatically be held disqualified merely because he
has prejudged certain issues of fact—that is, “previously announced
a position concerning an appraisal of particular facts” 2*—which he
is subsequently called upon to decide during the course of an adjudica-
tion.

The conclusion that “a hearing examiner is not biased, either in
law or in fact, simply because he previously ruled against one of the

198 Wasson v. Trowbridge, 382 F.2d 807, 813 (2d Cir. 1967).
199 330 U.S. 219 (1947).

200 1d, at 236-37.

2012 XK. Davrs, supra note 35, at § 12.01, at 139.
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parties” 22 is reflected in a consistent line of cases®™ For example,
in MacKay v. McAlexander *** the court held that a hearing officer
who presided at a deportation hearing in which he issued an order
that must be read as rejecting appellant’s central factual claim was
not disqualified from presiding at a subsequent hearing on appellant’s
application for a suspension of deportation. The court stated:

The unfavorable opinion of a party or witness which a
hearing officer or a trial judge may entertain as a result of
evidence received in a prior and connected hearing involving
that individual is not “bias” in the invidious sense. It is
in effect a judicially-determined finding which may properly
influence such officer or judge in a supplemental proceeding
involving the penalty or punishment to be assessed, or the
grace to be extended. No unfairness or lack of due process
was inherent in the fact that the same hearing officer presided
in both proceedings.2*

Because of the factual context in which MacKay arose, it seems
a fair conclusion that the application of Domnnelly Garment is not
limited to circumstances involving remand of an administrative pro-
ceeding to an adjudicator; it extends as well to successive proceedings
on related matters involving the same adjudicator. It also seems a
fair conclusion that the principle of Donnelly Garment applies to
adjudicators who are members of an agency with at least as much
force as it does to hearing examiners; indeed, because of the premises
underlying section 5(c), it may apply to members of an agency with
greater force.

These two conclusions are supported by the decision in Pangburn
v. CAB,*® which involved two successive administrative determina-
tions by members of the CAB. In the first proceeding, the Board
determined that the probable cause of an accident involving a plane
piloted by Pangburn was pilot error; the Board issued its accident
report as part of its statutory duty to investigate airplane crashes and
make public reports as to their circumstances and probable cause.
Shortly thereafter, in the second proceeding, the Board issued an
order suspending Pangburn’s pilot license for ninety days; the record

202 Converse v. Udall, 262 F, Supp. 583, 590 (D. Ore. 1966), aff’d, 399 F.2d 616
(9th Cir. 1968), cert. denied, 393 U.S. 1025 (1969).

203 Kelly v. Wyman, 294 F. Supp. 893, 907 (S.D.N.Y. 1968), aff’d sub nom.
Goldberg v. Kelly, 397 U.S. 254 (1970) ; 2 'K. Davis, supra note 35, at §12.06, at
;69 (Ng%toe) Disqualification of Administrative O_iﬁczals for Bias, 13 Vano, L. Rev.
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204263 F.2d 35 (9th Cir. 1959), cert. denied, 362 U.S. 961 (1960).
205 Id. at 39.
208311 F.2d 349 (1st Cir. 1962).
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upon which this order was based did not include the accident report
from the first proceeding.

The court rejected Pangburn’s contention that the Board should
be disqualified by bias from deciding the second proceeding because
of the “concrete and specific factual determination”#*? it had made
in the first. “It is well settled,” the court said, “that a combination
of investigative and judicial functions within an agency does not
violate due process.” 2°® The court noted that the strictures in section
5(c) with respect to combination of functions do not apply to the
agency and that Donnelly Garment had found no violation of due
process when an adjudicator presided at a second hearing after having
formed judgments of fact at a first. The court also noted that the
Supreme Court had sustained the right of judges to try contempt
proceedings that they had initiated, even when the contempt was
personal to themselves®® The court concluded that “we cannot say
that the mere fact that a tribunal has had contact with a particular
factual complex in a prior hearing, or indeed has taken a public
position on the facts, is enough to place that tribunal under a con-
stitutional inhibition to pass upon the facts in a subsequent hearing.
We believe that more is required.” 2*°

The decision in Pangburn is not beyond criticism. Because “the
CAB had made a public commitment to a finding of pilot error” in
the first proceeding, it is not unlikely that “CAB members had a
strong incentive [in the second proceeding] to avoid appearing publicly
to be incomsistent.” ' It is fair to respond to such criticism by
pointing out that the decision in Pangburn is supported by the existing
case law. In addition, if all the members of the Board had been
disqualified the case could not have been decided at all. But the
response is incomplete because the thrust of the criticism is that in
some circumstances not presently reached by the case law an adjudi-
cator should be disqualified because he has prejudged certain issues
of fact. The decision in Amos Treat & Co. v. SEC*® may suggest
that courts will look beyond existing case law in determining when
to limit participation by an adjudicator who has formed judgments
in prior proceedings about factual issues presented by the proceedings
currently before him.

207 Id. at 356.
208 14,

209 Id. at 357 (citing Nilva v. United States, 352 U.S. 385 (1957); Sacher v.
United States, 343 U.S. 1 (1952)).

210 311 F.2d at 358.
2112 K. Davis, supra note 35, at § 13.02, at 32 (Supp. 1965).
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The court in Amos Treat held that Commissioner Cohen was
disqualified by bias, under principles of due process, from participating
in an adjudicatory proceeding. Before becoming a member of the
SEC, Cohen had served as director of the Commission’s Division of
Corporate Finance. In that capacity he had ordered an informal
investigation of a company that had filed a registration statement.
He reported the results of that investigation to the full Commission,
which ordered the institution of a formal examination and investiga-
tion. Within a month after Cohen became a Commissioner, the SEC
acted upon the recommendation of the Division of Corporate Finance
and instituted administrative proceedings to suspend the effectiveness
of the company’s registration statement. Relying solely on due
process grounds, the court held:

We are unable to accept the view that a member of an
investigative or prosecuting staff may initiate an investiga-
tion, weigh its results, perhaps then recommend the filing of
charges, and thereafter become a member of that commission
or agency, participate in adjudicatory proceedings, join in
commission or agency rulings and ultimately pass upon the
possible amenability of the respondents to the administrative
orders of the commission or agency. So to hold, in our
view, would be tantamount to that denial of administrative
due process against which both the Congress and the courts
have inveighed.*3

The facts in Amos Treat presented a circumstance in which a
member of an agency changed his function completely during the
course of an adjudicatory proceeding. Commissioner Cohen began
the proceeding entirely as a prosecutor; by its conclusion, he had be-
come entirely an adjudicator. The case thus presented a question of
a succession—not a combination—of functions.

There is no reason to believe that the provision of section 5(c)
exempting members of the agency from the proscription against
combining functions was intended to apply to such a situation. First,
the facts do not present the necessity for a combination of functions
that Congress concluded existed at the agency level alone; in this
respect, the case is distinguishable from Pangburn. Second, the facts
are inconsistent with the hypothesis, implicit in section 5(c), that an
adjudicator who is a member of an agency may be expected to exercise
his prosecuting function with a self-restraint unnecessary and inap-
propiate in a person (such as the director of the SEC’s Division of
Corporate Finance) whose function is to make the case as strong as

213 Id. at 266-67.
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possible, not to preserve a cast of mind capable of subsequently render-
ing impartial judgment.

It seems clear, then, that the decision in Amos Treat could
properly have been rested upon the court’s conclusion that section
5(c) “applied to Commissioner Cohen as director of the Division of
Corporate Finance. Its prohibitory impact followed him and attended
when he became a member of the Commission.” #* Even when the
decision in Amos Treat is accepted as resting upon constitutional
grounds, the result is still dependent upon the fact that the case pre-
sented a question of a succession, rather than a combination, of
functions.

The principal authority upon which the court relied, Trans World
Airlines v. CAB?5 closely resembled the facts before the court. The
Solicitor of the Post Office Department signed a brief to the Board
on behalf of the Postmaster General before becoming a member of
the Board and casting the deciding vote in favor of the Postmaster
General. The court vacated the Board’s order:

It is plain that in this statute Congress contemplated an
adjudicatory proceeding and conferred upon the Board in this
respect quasi-judicial functions. The fundamental require-
ments of fairness in the performance of such functions require
at least that one who participates in a case on behalf of any
party, whether actively or merely formally by being on
pleadings or brief, take no part in the decision of that case by
any tribunal on which he may thereafter sit.?

A similar result was reached in American Cyanamid Co. v. FTC2
in which Chairman Dixon was held disqualified by bias from par-
ticipating in the adjudication of a proceeding involving the same
companies and the same facts that had been investigated by a Senate
subcommittee of which he had been chief counsel. Chairman Dixon—
like Commissioner Cohen in Amos Treat and the former Solicitor of
the Post Office Department in Trans World Airlines—had engaged
in a succession, rather than a combination, of functions.2!®

This conclusion—that Amos Treat is relevant primarily to cir-
cumstances involving a succession of functions—is supported by the
court’s explanation of the inapplicability of the provision of section
5(c) excluding the agency from the proscription against the com-
bination of functions:

214 Jd. at 266.

215254 F.2d 90 (D.C. Cir. 1958).

218 Id, at 91.

217 363 F.2d 757 (6th Cir. 1966).

218 See also Camero v. United States, 375 F.2d 777 (Ct. Cl. 1967).
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It is our view that the exclusionary sentence relied upon
was intended to permit one who is a Commissioner to par-
ticipate in a decision of the Commission that an investigation
go forward and even that charges be filed to the end that an
adjudicatory proceeding might be initiated. In such circum-
stances, it was the purpose of Congress as we construe the
section, to permit a Commissioner to participate in the
ultimate decisional process, and not otherwise.?®

The court thus makes clear that it did not intend to disturb on
constitutional grounds of bias the combination of functions that section
5(c) permits to members of the agency. The decision has been
described by one court of appeals as “the exceptional case” #*° and
has been considerably limited by another.?®* Nevertheless, Amos Treat
may have implications beyond questions presenting a succession of
functions because of the court’s willingness to invoke the due process
clause to disqualify an agency member when less ultimate means were
at hand.

Of what relevance are the principles just discussed to the Director
of OFDI? Section 5(c) of the APA permits him to commingle
functions because of his status as the agency. Disqualification for
bias is a narrow exception to the unusual grant of authority contained
in section 5(c). No judicial decision has yet held a member of an
agency disqualified by bias when the process of adjudication has been
carried out in a regularized setting which complied with the separation
of functions requirements of the APA.

This means that in the generality of cases the Director of OFDI
may perform routine supervisory functions in the investigative and
prosecuting stages of a compliance proceeding to the same degree as
do members of other federal administrative agencies—such as the
Federal Trade Commission or the Securities Exchange Commission—
without running the risk of disqualification for bias. It also means
that the Director may become acquainted with the facts in a com-
pliance proceeding during the course of exercising his preadjudicatory
responsibilities—indeed, he may even make judgments as to factual
issues which are later presented to him for adjudicatory determination
—without risking disqualification for bias.

Thus, allegations of bias will probably fail so long as the Direc-
tor’s exposure to the merits of compliance cases is not greater than

219 306 F.2d at 266.

220 SEC v, R. A, Holman & Co., 323 F.2d 284, 286 (D.C. Cir. 1963), cert. denied,
375 U.S. 943 (1964).

221 R, A. Holman & Co. v. SEC, 366 F.2d 446 (2d Cir. 1966) ; see Law, Dis-
qualification of SEC Commissioners Appointed From the Staff: Amos Treat, R. A.
Holman, and the Threat to Expertise, 49 Cornerr L.Q. 257 (1964).
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is necessary to enable him to meet his larger responsibilities of super-
vising OFDD’s operations and personnel, setting the agenda of cases
appropriate for investigation, prosecution, and settlement, and pro-
tecting direct investors from the excessive zeal or disproportionate
severity of staff members. This means that the Director ought not
“bury himself in one side of an issue” ** or take a greater interest in
the progress of a particular case than his basic duties require; he
ought not, in short, develop a psychological stance or commitment
inconsistent with the reality or the appearance of impartial adjudica-
tion, however appropriate it might be in a member of the compliance
division.

As far as the decision in Amos Treat is concerned, the Director
would be disqualified from adjudicating a compliance proceeding only
if he had participated in the investigatory or prosecuting stages of a
case in an agency capacity, most obviously in the compliance division,
other than as Director. Amos Treat will not govern when the Director
has not previously been employed by the agency.

The importance of circumspection by the Director with respect
to bias is emphasized by the disabling limitations of the two most
obvious alternatives available in the event that the Director is dis-
qualified in a particular case.

The first alternative would be the designation of another employee
of OFDI as the adjudicator for cases in which the Director has
voluntarily disqualified himself or has been held disqualified by a
court. The most appropriate employee would probably be the Deputy
Director because, more than any other senior official of OFDI, he
would tend to bring an officewide perspective to the decision of
adjudicatory proceedings.

The limitations of this alternative are similar to those Judge
Hand spoke to in Columbia Research. The Deputy Director (or any
other OFDI employee designated to substitute for the Director) will
be asked to decide a case in which his immediate superior has been
disqualified because of bias, a circumstance that in some instances
may give rise to an impression in the mind of the Deputy Director
as to whom the Director would prefer to see prevail®® Columbia
Research was precisely concerned with the fairness of an adminis-
trative structure in which an adjudicator may be constrained by pro-
fessional self-interest to make decisions that will please his biased

222 ATTorRNEY GENERAL’s FinaL REPORT, supre note 43, at 56.

223 This conclusion will not be applicable when the Director disqualifies himself
for_reasons that do not involve bias but instead reflect a conscientious desire to
n%aggtam an appearance of absolute fairness even in the absence of any suggestion
of bias.
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superior. Although it is not impossible to seek to distinguish Columbia
Research, the central fact remains that the designation of the Deputy
Director will mean that a biased superior is supervising an ad-
judicator.?*

The second alternative is invocation of the so-called doctrine of
necessity, which provides that “[w]here the only tribunal empowered
to act in a controversy is allegedly biased the tribunal has jurisdiction
since the alternative is nonenforcement of the law.” #*® The roots of
the doctrine of necessity in this country reach back at least as far as
Chancellor Kent.?*® In a famous case testing the constitutionality of
taxing the income of federal judges, the Supreme Court made an
important statement of the doctrine: “Because of the individual rela-
tion of the members of this court to the question, thus broadly stated,
we cannot but regret that its solution falls to us . . . . The plaintiff
was entitled by law to invoke our decision . . . and there was no
other appellate tribunal to which under the law he could go .

In this situation, the only course open to us is to consider and decide
the cause,—a conclusion supported by precedents reaching back many
years.” 27

Cases presenting the question of the appropriate invocation of
the doctrine of necessity do not frequently reach the Supreme Court.
The most recent decision of significance is FTC v. Cement Institute??
The issue was whether the entire membership of the Federal Trade
Commission should be disqualified for bias. The court of appeals
had rejected such a contention on the ground that since the FTC was
“the only tribunal clothed with the power and charged with the respon-
sibility of protecting the public against unfair methods of competition
and price discrimination,” the doctrine of necessity required that it be
permitted to hear the case?*®

Although the Supreme Court found that the members of the FTC
were not in fact biased, it did affirm the appropriateness of invoking
the doctrine:

224 Tt may well be, of course, that the designation of the Deputy Director, or any
other senior OFDI employee, is impracticable because he will have been involved in
most proceedings to at least as great a degree as the Director.

2257, JAFre & N. NATHANSON, ADMINISTRATIVE Law, CaseEs anD MATERIALS
997 (3d ed. 1968).

226 See In re Leffe, 2 Barb. 39 (N.Y. 1846).

227 Evans v. Gore, 253 U.S. 245, 247-48 (1920). See also Loughran v. FTC,
143 F.2d 431 (8th Cir. 1944) ; Brinkley v. Hassig, 83 F.2d 351 (10th Cir. 1936).

228333 U.S. 683 (1948).
229 Marquette Cement Mfg. Co, v. FTC, 147 F.2d 589, 594 (7th Cir. 1945).
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Moreover, Marquette’s position, if sustained, would to a
large extent defeat the congressional purposes which pro-
moted passage of the Trade Commission Act. Had the
entire membership of the Commission been disqualified in
the proceedings against these respondents, this complaint
could not have been acted upon by the Commission or by any
other government agency. Congress has provided for no
such contingency. It has not directed that the Commission
disqualify itself under any circumstances, has not provided
for substitute commissioners should any of its members dis-
qualify, and has not authorized any other government agency
to hold hearings, make findings, and issue cease and desist
orders in proceedings against unfair trade practices. Yet if
Marquette is right, the Commission . . . [by its alleged
bias] completely immunized the practices investigated, even
though they are “unfair,” from any cease and desist order by
the Commission or any other governmental agency.?®®

Although the broad outlines of the doctrine of necessity would
seem applicable to OFDI, a court would probably not permit the
Director to invoke it in the generality of cases. Courts can be ex-
pected to be sensitive to the fact that the “easy and seemingly auto-
matic application of the rule of necessity is more dangerous than is
[typically] recognized . . . for grave injustice may result from allow-
ing disqualified officers to adjudicate cases.” ®* Because of this fact,
the doctrine of necessity is subject to two important conditions which
indicate that OFDI ought not rely on the possibility that the Director
can invoke the doctrine.

First, courts will not permit an agency to invoke the doctrine
when the agency has failed, in designing its administrative structure,
to provide for an impartial tribunal for occasions upon which the
adjudicator is disqualified for bias.®?> OFDI is not in the position
of the FTC in the Cement Institute proceeding; it has the authority
to provide that another employee of the agency shall perform the
Director’s adjudicatory functions when the Director is disqualified.
Moreover, a court is unlikely to permit OFDI to invoke the doctrine
of necessity if it appears that OFDI did not attempt to insure that
the Director’s participation in early stages of proceedings kept him
free from the possibilities of bias.

Second, courts are likely to review administrative decisions in
which the doctrine of necessity has been invoked with greater intensity
than they would ordinarily exercise, precisely because the acknowledged

230 333 U.S. at 701 (footnote omitted).
2312 K. Davrs, supra note 35, at § 12.04, at 164.
232 Cf. Tumey v, Ohio, 273 U.S, 510, 522-23 (1927).
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presence of bias presents the due process issue with such clarity.®?
A court exercising such extraordinary scrutiny may well conclude
that there is no overriding necessity to enforce an OFDI order against
any particular direct investor—the adverse consequences to the public
of nonenforcement will probably appear as less severe than in Cement
Institute—when the decision underlying the order may have been
contaminated by the Director’s bias.

VI. PROCEDURES FOR DETERMINING APPLICATIONS FOR
SPECIFIC AUTHORIZATIONS

OFDI’s regulations provide that applications for specific au-
thorizations will be determined by administrative procedures that do
not include a trial-type hearing.®* The question is whether the APA
requires that a trial-type hearing be held.

Sections 5, 7, and 8 of the APA apply “in every case of adjudica-
tion required by statute to be determined on the record after oppor-
tunity for an agency hearing.” 23® These requirements will govern
the specific authorizations process only if granting and denying appli-
cations for specific authorizations is (1) adjudication, and is either
(2) required by statute, or (3) constitutionally required under the
rule of Wong Yang Sung v. McGrath2®

A. “Case of Adjudication”

Section 2 of the APA defines “license” as ‘““the whole or part of
an agency permit, certificate, approval, registration, charter, member-
ship, statutory exemption or other form of permission,” ®7 and
“licensing” as “agency process respecting the grant, renewal, denial,
revocation, suspension, annulment, withdrawal, limitation, amendment,
modification, or conditioning of a license.” 238

It is difficult to avoid the conclusion that a specific authorization
is a license within the meaning of these definitions. OFDI’s regula-
tions provide that: “Transactions subject to the prohibitions contained

233 See Hornsby v. Dobard, 291 F.2d 483 (5th Cir. 1961) ; W. GeLLHORN &
C. Bysg, supra note 69, at 947-48. As Professor Davis has commented, “The extraor-
dinary cases which impel courts to resort to the rule of necessity may often deserve
extraordinary scrutiny by the reviewing court.” 2 K. Davis, supre note 35, at § 12.04,
at 166. This has also been the trend in recent years in state courts. See, e.g., Board
of Educ. v. Shockley, 52 Del. 277, 156 A.2d 214 (1959); Borough of Fanwood v.
Rocco, 33 N.J. 404, 165 A.2d 183 (1960).

23415 C.F.R. §1000.801 (1970).

235 5 U.S.C. § 554 (Supp. V, 1970).
236 339 U.S. 33 (1950).

2375 U.S.C. §551(8) (Supp. V, 1970).
238 [d. §551(9).
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in this part which are not generally authorized may be effected only
under specific authorization. Persons subject to the requirements of
this part may be exempted from complying with any requirement
thereof only through a specific exemption.” 2 In granting an appli-
cation for a specific authorization, OFDI gives a direct investor per-
mission to do what otherwise is prohibited. Specific authorizations
serve the traditional licensing function of authorizing conduct which
is unlawful if done without a license. They are the functional equiva-
lents of certificates of public convenience and necessity issued by the
Interstate Commerce Commission and the Federal Power Commission,
both of which have been held to be licensing. >

The alternative possibility that granting and denying applications
for specific authorizations may be rulemaking is inconsistent with the
letter and spirit of the definition of a rule as “an agency statement of
general or particular applicability and future effect designed to imple-
ment, interpret, or prescribe law or policy,” **! particularly in light
of the fact that the words “or particular” mean only that “what is
otherwise rulemaking does not become adjudication merely because
it applies only to particular parties or a particular situation.” 22

Section 2 goes on to define “order” as ‘“the whole or part of a
final disposition, whether affirmative, negative, injunctive, or declara-
tory in form, of an agency in a matter other than rulemaking but
including licensing,” #** and ‘“adjudication” as “agency process for
the formulation of an order.” ®** Licensing is thus included within
the APA definition of adjudication.

Taken together, this pattern of definitions means that the process
of granting and denying applications for specific authorizations is
licensing and therefore adjudication within the meaning of the APA.

B. “Required by Statute” or Constitution

Adjudicatory hearings which comply with the APA must be held
only when they are “required by statute.” The meaning of this pro-
vision and its applicability to the basic documents creating OFDI
have been discussed earlier in connection with compliance proceed-
ings®*® The conclusions reached there are equally applicable here.

23915 C.F.R. §1000.801(a) (1970).

240 See Riss & Co. v. United States, 341 U.S. 907 (1951), rev’g per curiam
96 F. Supp. 452 (W.D. Mo. 1950) ; FPC v. Texaco Inc, 377 U.S. 33 (1964);
K. Davis, supra note 35, at §7.01, at 154-55 (Supp. 1965).

2415 U.S.C. §551(4) (Supp. V, 1970).

2421 K. Davis, supra note 35, at § 5.02, at 296 (footnote omitted).
243 5 1U.S.C. §551(6) (Supp. V, 1970).

244 Id, §551(7).

245 See text accompanying notes 77-81 supra.
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The absence in the Trading with the Enemy Act, Executive Order
11387, and Department Order 184-A. of explicit language requiring
a hearing in the determination of applications for specific authoriza-
tions means that that process is not an adjudication “required by
statute” within the meaning of section 5 of the APA, unless a hearing
is constitutionally compelled.

The basic criteria governing the determination of when due
process requires a trial-type hearing have been set forth earlier®® It
is clear that under some circumstances these criteria will require a
trial-type hearing in licensing proceedings.

When the issuance of the license turns in significant part upon
the resolution of disputed issues of adjudicative fact, a trial-type
hearing is likely to be required as the vehicle for making that resolu-
tion. A trial-type hearing is also likely to be required when the
issuance of the license has substantial public consequences, either
because it involves an area of significant community impact, such as
transportation, or because it confers a particular and perhaps monopo-
listic privilege upon the applicant to the actual or likely exclusion of
others, or because it will have implications over a long period of time.
In these circumstances, a trial-type hearing is seen as providing an
assurance to the public that the award of the license was made fairly.

Criteria stated in such generality do not decide concrete cases.
To these criteria must be added an examination of judicial decisions
in areas of licensing similar to the specific authorization process.
Two areas are especially significant.

The first involves the determination by the Interstate Commerce
Commission of applications by common carriers for certificates of
public convenience and necessity. After the Supreme Court’s decision
in Wong Yang Sung v. McGrath,*" it became necessary to ascertain
when the APA would apply to licensing proceedings solely because
due process required a trial-type hearing. In Riss & Co. v. United
States,*® the Supreme Court reversed a lower court holding that the
APA hearing requirements did not apply to the ICC’s determination
of a common carrier’s application for a certificate of public convenience
and necessity to extend its operations over new routes. The Court’s
per curiam decision consists of a single sentence: “The judgment is
reversed. Wong Yang Sung v. McGrath, 339 U.S. 33.” 249

In a case decided the next year, United States v. L. A. Tucker
Truck Lines, Inc.,® the Court explained its decision in Riss & Co.

248 See text accompanying notes 77-99 supra.
247 339 1J.S. 33 (1950).

248 341 U.S. 907 (1951).

249 Id, at 907.

250 344 U.S. 33 (1952).
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by saying, “In Riss & Co. v. United States . . . this Court held that
officers hearing application for certificates of convenience and necessity
under § 207(a) of the Interstate Commerce Act are subject to the
provisions of the Administrative Procedure Act.” ?* The decision in
Riss & Co. is obviously not without ambiguity. But because, as the
lower court had carefully demonstrated, the Interstate Commerce Act
itself did not require a hearing for the award of certificates of public
convenience and necessity of the kind that Riss & Co. had applied
for,®2 it is difficult to avoid the conclusion that the decision, par-
ticularly in its reference to Wong Yang Sung, was based on the belief
that due process required a hearing.

The second area involves the determination by the Comptroller
of the Currency of applications by national banks seeking authorization
to establish branches and by groups seeking new national bank charters.
Although the Supreme Court has not spoken to the issue of whether
due process requires a trial-type hearing in such determinations, the
law that has been developed is significant because of a number of im-
portant court of appeals decisions and because of the influential criticism
of Professor Davis.

When application is made for a charter for a new national bank
or branch bank, the Comptroller makes his decision to grant or deny
the application without holding a formal adversary hearing. As the
process was described in a recent case, ‘‘the Comptroller caused a
field investigation to be made of the applicant and the surrounding
circumstances. In accordance with the established practice, the agent-
examiners of [the Comptroller] called upon the competitors of the
applicant bank, informed them of West Side’s application and ascer-
tained their reaction to the application.” #*® Competitor banks are
typically permitted to file a written protest to the granting of the
application and may meet with a high official in the Comptroller’s
office, often the Deputy Comptroller, but neither they nor the applicant
are granted a trial-type hearing.

In First National Bank of Smithfield v. Saxon,®* a district court
held that the Comptroller was required to hold a hearing conforming
to the requirements of the APA before authorizing the establishment
of a branch bank. The court found that since the practice of not
holding such hearings “raise[s] a serious constitutional question” and
“[s}ince an Act should be so construed as to preserve its constitu-
tionality, it becomes imperative, under the view here taken, to hold

251 Id, at 36 (citation & footnote omitted).

25249 U.S.C. §307(a) (1964).

253 Webster Groves Trust Co. v. Saxon, 370 F.2d 381, 383 (8th Cir. 1966).
254232 F. Supp. 725 (E.D.N.C. 1964).
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that the Administrative Procedure Act is applicable to the Comptroller
of the Currency” in determining applications for new banks and branch
banks.?%

The court of appeals found that the district court was “mistaken”
and reversed, holding that “[p]rocedural due process is not offended
by the Comptroller’s practice. The absence of a hearing provision in
the Banking Act raises no Constitutional question, for the omission
was within the power of Congress.” 2¢ The court went on to hold
that a competitor bank was entitled to a de novo review in the district
court of the Comptroller’s determination, but only because the absence
of an administrative record meant that the court could not perform
the reviewing function imposed upon it by the APA unless it could
adduce evidence and compile a record. Judge Sobeloff, dissenting,
agreed that there was no constitutional compulsion to conduct a trial-
type hearing; he would have imposed additional fairness requirements
upon the Comptroller’s informal procedures.®*

Since the decision in Swmithfield, three other circuits have held
that the Comptroller is not constitutionally required to hold a trial-type
hearing in determining applications for national bank and branch bank
charters.®® In commenting on this line of decisions, Professor Davis
has written, “What has happened during the 1960’s is that the federal
courts have at last gone along with the idea that trial-type hearings
on contested applications for charters or branches are not required.
Three circuits have so held during 1966, 1967, and 1968, and the
Supreme Court has denied certiorari.” 25°

The law in these two areas—the determination by the ICC of
applications for certificates of public convenience and necessity and
the determination by the Comptroller of the Currency of applications
for national bank and branch bank charters—is plainly relevant to
OFDUI’s specific authorizations procedure. What conclusions, then,
should be drawn from it?

Notwithstanding the ambiguous brevity of Riss & Co., some ob-
servations may be ventured as to why the Court held that a due
process hearing was required. First, it was the practice of the ICC
when Riss & Co. arose to hold hearings before one of its own staff
examiners on all applications for certificates of public convenience and

256 Id, at 731,
ggg %32 F22d7 5267,5 269 §4thNCir. 19165‘)7\.[ lfare Riek
. at 275. See also National Welfare Rights Org. v. Finch, 429 F.
736'3289\7)'& o5 }3{70).(: 396 F.2d 52 (6th Cir. 1 T e o
arren Bank v. Camp, . th Cir, 1968) ; Citizens Bank v. C:
387 F.2d 375 (5th Cir. 1967), cert. denied, 391 U.S. 904) (1916§§; SWe:g;tetY Gri:'lgs'
Trust Co. v. Saxon, 370 F.2d 381 (8th Cir. 1966). See also First Citizens Bank &
Trust Co. v. Camp, 409 F.2d 1086 (4th Cir. 1969).
289 K. Davis, DIscRETIONARY JUSTICE, A PRELIMINARY INQURY 122 (1969).
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necessity, even though there was no statutory requirement that it do
so. The case came to the Court upon the applicant’s objection that
the presiding officer was not a hearing officer appointed pursuant to
section 11 of the APA. The Court’s decision did not impose the
requirement of a hearing where none had previously been held. Rather
it required that the hearing be conducted by a section 11 hearing
examiner. The fact that the impact of the decision fell within such
a narrow margin, given the factual context in which the case arose,
may help to explain the brevity of the Court’s disposition.

Second, a decision by the ICC to grant a certificate of public con-
venience and necessity to a common carrier has considerable public
significance because it affects the quality of a service required by wide
segments of the community. A decision to grant a certificate may
also have the result, depending upon the attendant economic circum-
stances, of foreclosing or limiting the possibility that a certificate will
subsequently be granted to prospective competitors.?®® There is an
obvious legitimate public interest in the fitness of an applicant seeking
to perform an important community function and whose selection
may imply the grant of an exclusive privilege. The disposition in
Riss & Co. may reflect the Court’s belief that a trial-type hearing is
the most effective procedure for assuring the public that decisions of
such substantial social significance are made openly and fairly.®®

Third, applications for certificates of public convenience and neces-
sity typically, although not invariably, are opposed by competitors of
the applicant or by other groups in the communities to be affected by
the proposed service. Thus, although no one intervened to oppose the
application in Riss & Co., twelve parties intervened in opposition to
the application in Uunited States v. L. A. Tucker Truck Lines, Inc.,?®?
the decision subsequent to Riss & Co. The presence of intervenors
usually means that determination of the application will require resolu-
tion of disputes involving adjudicative facts such as the quality of the
services being performed, the demand for additional or different serv-
ices, the capacity of the applicant to perform particular services, and
the impact of granting the application upon other modes of trans-
portation. The Court’s decision in Riss & Co. may reflect the premise
underlying many earlier decisions that the fairest method for deciding
disputed issues of adjudicative fact is a trial-type hearing 2%

260 See Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).

261 S¢e Cates v. Haderlein, 342 U.S. 804 (1951), rev’g per curiam 189 F2d 369
(7th Cir. 1951) (APA applies to Post Office fraud order) ; Door v. Donaldson, 195
F.2d 764 (D.C. Cir. 1952) (APA applies to Post Office order that films are obscene).

262344 U.S. 33 (1952).

263 See, e.g., Southern Ry. v. Virginia, 290 U.S. 190 (1933) ; Goldsmith v. United

States Bd. of Tax Appeals, 270 U.S. 117 (1926); Londoner v. City of Denver,
210 U.S. 373 (1908).
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It may be argued that there is no difference in principle between
the determination by the ICC of an application for a certificate of
public convenience and necessity and the determination by OFDI of
an application for a specific authorization. Both determinations, the
argument would run, require an agency to decide whether to grant
an applicant permission to do something which would be illegal without
such permission. Although this argument may seem plausible in terms
of a generalized description, it overlooks significant practical differ-
ences between the two determinations.

First, the determination whether a particular direct investor will
be permitted to exceed the limits upon foreign direct investment im-
posed by the substantive regulations is of limited public significance.
Second, so long as there is some flexibility in adjusting the aggregate
amount permissible for specific authorizations in a given year, a deci-
sion to grant any particular application for a specific authorization
will rarely, if ever, have the effect of foreclosing the possibility that
a subsequent application of comparable merit will be granted. More-
over, a decision to deny an application for a specific authorization has
effect for a limited period only, prohibiting the direct investor from
undertaking the proposed enterprise for the remainder of the calendar
year but leaving him free to do it the following year. It may some-
times be true that the impact of denial will be more severe, at least
when the inability to accept a business opportunity now means that
the opportunity will be lost forever, but in some cases it will be
equally true that the direct investor can take up the opportunity by
paying higher interest rates abroad. Third, the determination of
applications for specific authorizations will not require the resolution
of disputes involving adjudicative facts because OFDI assumes that
the statements made in the application are true—converting it, as it
were, into a stipulation—and because there are no intervenors to
oppose the application or challenge its statements.

Thus, the licensing process of the ICC which the Court spoke
to in Riss & Co. and the licensing process by which OFDI grants
specific authorizations-are significantly different. These differences
create substantial doubts whether the rationale underlying the decision
in Riss & Co. would be held applicable to the specific authorizations
process.

The conclusion that the federal courts have reached in the second
area of present concern—that the Comptroller of the Currency is not
required to conduct trial-type hearings on contested applications for
national bank and branch bank charters—may seem inconsistent with
the principles suggested as helpful in explaining the result in Riss &
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Co. A decision by the Comptroller to grant or deny an application
for a new bank or branch bank charter will almost always have con-
siderable public significance because it affects the quality of an im-
portant service required by the community in an area of every day
life. Similarly, such a decision will typically have a substantial impact
upon the economic position of competitors, perhaps to the point of
excluding the grant of future applications.®®* And because competitors
have standing to contest the application, the Comptroller is usually
required to resolve disputed issues of adjudicative fact—for example,
the capacity of the community to absorb new banking services, and
the impact that the introduction of new banking services may have
upon existing banks.

The nature of the determination the Comptroller is required to
make, then, would seem within the spirit of the principles usually
held to require a trial-type hearing. The fact that the federal courts
have held otherwise thus requires explanation. The courts’ decisions
mean that the principles discussed in connection with Riss & Co. are
not exclusive and that competing principles are at play and will some-
times prevail. Several observations are relevant.

First, regulation of banking is the federal government’s oldest
system of economic regulation. The Comptroller’s practice of deter-
mining applications for national bank and branch bank charters by
informal adjudication rather than by a trial-type hearing is part of
a tradition begun with the enactment of the National Banking Act
in 1864.2% As the court of appeals said in Swmithfield, “the uniform
administrative practice of the Comptroller for a hundred years has
sanctioned his present course. True, his own regulations had per-
mitted an adversary hearing, but resort to these rules was entirely at
his option.” 2%  Similar informal practices have long existed through-
out the area of governmental regulation of banking. Two leading
scholars have noted:

The Board of Governors of the Federal Reserve System con-
siders requests for various types of licenses, including mem-
bership in the Federal Reserve System, engaging in certain
banking activities by member banks, and acquisition of bank
stock by bank holding companies. . . . The Federal Deposit
Insurance Corporation grants or denies petitions for admis-
sion to insurance. For the most part, each of these agencies
makes its determinations without hearings at any stage.?7

264 S¢e Federal Home Loan Bank Bd. v. Rowe, 284 F.2d 274 (D.C. Cir. 1960).
265 12 U.S.C. §§21-215b (1964), as amended, (Supp. V, 1970).

268 352 F.2d at 270.

267 W. GeLLuorN & C. BYSE, supra note 69, at 662.
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In Fahey v. Mallonee,®® the Supreme Court assigned considerable
significance to the tradition in banking regulation of determining con-
troversies by methods other than trial-type hearings. The Federal
Home Loan Bank Administration, without notice or hearing, had
appointed a conservator to enter into possession of a bank. The Court
held that the power of summary appointment “is a heavy responsibility
to be exercised with disinterestedness and restraint, but in the light
of the history and customs of banking we cannot say it is unconstitu-
tional.” 2% The extensive historical and customary roots of the Comp-
troller’s practice of determining applications for bank charters by
informal methods may have influenced the courts whose decisions have
sustained its constitutionality.

Second, a substantial body of informed opinion, particularly
within the banking community, holds that a trial-type hearing is an
inappropriate procedure for making decisions upon applications for
new bank and branch bank charters. The procedures by which the
Comptroller determines such applications is similar to those used by
bankers to make business decisions generally. As long ago as 1940,
the Attorney General’s Committee on Administrative Procedure wrote:

When a private banker receives a request for a loan from a
stranger, the bank will investigate his reputation, his financial
condition and the like, and will reject or accept his request
accordingly. This is a businessman’s way of determining the
issue, and it is an expeditious method. Where the investi-
gators are trained and trustworthy, a hearing is nothing but
a lawyer’s excrescence.??

The fact that the Comptroller makes banking decisions by procedures
corresponding to those used by members of the banking community
to decide similar questions suggests that these may be the most appro-
priate means for making such determinations.

In addition, trial-type hearings are often an ineffective vehicle
for making certain kinds of administrative determinations. In com-
menting upon the Comptroller’s approach, Professor Davis has written :

A trial is surely a clumsy means of determining how many
banks and which banks ought to serve a community, and
I think the Federal Communications Commission and the
Civil Aeronautics Board might well learn from the banking
agencies how they can better handle their comparative appli-
cation cases. The Comptroller properly, in my opinion,

268 332 U.S. 245 (1947).
268 Id. at 253-54.

270 ArToRNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE, MONOGRAPE
No. 9, Feperar Reserve SvstEM, S. Doc. No. 186, 76th Cong., 3d Sess. 36 (1940).
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avoids proceedings in which each witness presents a mixture
of evidence and argument in favor of his view about economic
imponderables and each cross-examiner presents arguments
on the other side in the guise of questions. Woritten presenta-
tions of economic data, coupled with conferences, seem to me
preferable to trials, except on issues of specific fact*™

In a related context, Judge Leventhal has observed:

The particular point most controverted by petitioners is
the effect of the CAB regulation on their business. The issue
involves what Professor Davis calls “legislative” rather than
“adjudicative” facts. It is the kind of issue involving expert
opinions and forecasts, which cannot be decisively resolved
by testimony. It is the kind of issue where a month of ex-
perience will be worth a year of hearings.**®

The Supreme Court has approved on several recent occasions the
practice of certain federal administrative agencies of dispensing with
trial-type hearings in the determination of applications that do not meet
the minimal policy requirements set out in a generally formulated rule,
even when the agency’s governing statute seemed to require a hearing
for the determination of such applications.2® Although these decisions
are not directly on point, they suggest that courts are sensitive to the
possibility that trial-type hearings may not always be the most effective
means of making decisions involving certain issues of policy.

Avoidance of a trial-type hearing may be regarded as necessary
for another reason, noted in Webster Groves Trust Co. v. Saxon:

[1]f bank applicants were subjected to severe public cross-
examination, public presentation of unfavorable evidence and
were forced to disclose their future plans and programs to
competitors, public confidence in the banking system could
be adversely affected.?™

Similar concerns led the Supreme Court to observe, in Fahey v.
Mallonee, that more formal procedures, constitutionally necessary in

271 Davis, Administrative Procedure in the Regulation of Banking, 31 Law &
ContEMP. ProB. 713, 715 (1966) ; see H. WADE, supra note 87, at 119.

272 American Airlines, Inc. v. CAB, 359 F.2d 624, 633 (D.C. Cir.) (footnotes
omitted), cert. denied, 385 U.S. 843 (1966).

278 FPC v. Texaco Inc., 377 U.S. 33 (1964) ; United States v. Storer Broad-
casting Co., 351 U.S. 192 (1956). See also Conley Electronics Corp. v. FCC, 394
F.2d 620 (10th Cir. 1968) ; Borden Co. v. Freeman, 256 F. Supp. 592 (D.N.J.),
aff’d, 369 F.2d 404 (3d Cir. 1966), cert. denied, 386 U.S. 992 (1967) ; Air Line Pilots
Ass'n v. Quesada, 276 F.2d 892 (2d Cir. 1960) ; Fuchs, Agency Development of Policy
Through. Rule-Making, 59 Nw.U.L. Rev. 781 (1965); Shapiro, The Choice of
Rulemaking or Adjudication in the Development of Administrative Policy, 78 Harv.
L. Rev. 921 (1965).

274 370 F.2d 381, 385 (8th Cir. 1966).
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some situations, may be dispensable in banking cases because of the
“delicate nature of the institution and the impossibility of preserving
credit during an investigation.” 2® The Attorney General’s Com-
mittee on Administrative Procedure expressed similar views:

The Committee recognizes, however, that a major safe-
guard is careful and conscientious investigation, that in de-
termining whether individuals are suited to engage in the
banking business, or whether the community needs a bank,
or whether a bank should be insured and similar questions,
a congeries of imponderables is involved, calling for almost
intuitive special judgments so that hearings are not ordinarily
useful, and that the banking business is a delicate one so
that the advantages and importance of ready and frank infor-
mation may outweigh the dangers of accepting confidential
information. Accordingly, and in the absence of any sub-
stantial evidence that there has been an abuse of power, the
Committee is not prepared to recommend that either hearings
be held prior to denial or that in all cases the identity of the
author of the adverse evidence be disclosed to the applicant.?®

The hypothesis that bankers understand the informal decision-
making practices adopted by the Comptroller and regard them as
appropriate for deciding the questions posed may explain why the
constitutionality of these practices went unchallenged in the appellate
courts for one hundred years?” Parenthetically, part of the expla-
nation may also lie in the hypothesis that bankers appreciate the
relatively greater speed and expedition by which informal methods can
produce a decision. The views of the regulated industry on the
inappropriateness of trial-type hearings may have influenced the judicial
decisions sustaining the Comptroller’s practices.

Third, the results the Comptroller and other federal banking
agencies have achieved by use of informal methods of adjudication in
regulating the banking community have received unusual praise from
commentators and courts. Professor Davis has termed the regulation
of national banks “the outstanding example in the federal government
of regulation of an entire industry through methods of supervision,
and almost entirely without formal adjudication,” *® and suggested
that “other regulatory agencies have much to learn from the relatively
informal but highly successful methods of the banking agencies.” 2%

275 332 U.S. at 253. See also First Nat’| Bank of Smithfield v. Saxon, 352 F.2d
267, 275 (4th Cir. 1965) (Sobeloff, J., dissenting).

276 ATToRNEY GENERAL’S FINAL REPORT, supra note 43, at 142-43.

277 See Webster Groves Trust Co. v. Saxon, 370 F.2d 381, 384 (8th Cir. 1966).

2781 K. Davis, supra note 35, at § 4.04, at 247,

279 Id. §7.01, at 157 (Supp. 1965). See also Davis, supra note 271, at 713, 715;
K. Davis, DiscreTioNARY JUsticE, A PrRELIMINARY INQuiry 118 (1969).
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Similar views have been expressed by the Supreme Court?®® and by
lower federal courts.?®

Moreover, the Comptroller has responded affirmatively in recent
years to professional criticism that some of his procedures are not as
fair as they might be made. For example, in 1968 the rule requiring
that all information about an application be kept secret was changed
to permit competitors and other interested parties to inspect “all written
material submitted by either the applicants or protestants . . . with
the exception of personal financial and biographical data submitted in
confidence to the Comptroller’s Office.” 252

The Comptroller’s ability over a long period of time to supervise
and regulate the banking industry by means of informal adjudication,
and his willingness, in response to informed criticism, to modify his
practices in the direction of fuller disclosure of the materials under-
lying the decision, may have further influenced the judicial decisions
sustaining the validity of the practices.

Finally, the courts that have sustained the use of informal hear-
ings by the Comptroller may have been concerned over the practical
burden that a requirement of a trial-type hearing would impose upon
the agency and the applicant. In 1968, the Comptroller received 1,166
applications for branch bank charters and 68 applications for national
bank charters; 2% in 1969, he received 1,391 applications for branch
bank charters and 104 applications for national bank charters.28
These applications obviously represent a large volume of business.
The judicial decisions holding that the Comptroller need not decide
these applications by means of a trial-type hearing may reflect a
recognition of the potential consequences—particularly the delay in the
determination of applications—that a hearing requirement might pro-
duce.

The circumstances under which the Comptroller’s informal licens-
ing procedures were sustained against constitutional challenge bear
significant similarities to those of OFDI’s specific authorizations
process. The Comptroller of the Currency is a federal administrative
agency engaged in the regulation of certain economic activity, in part
by the determination of applications made by individual members of

280 United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963).

281 Northwest Bancorporation v. Board of Governors, 303 F.2d 832, 843 (8th Cir.
1962) ; Bridgeport Fed. Sav. & Loan Ass'n v. Federal Home Loan Bank Bd., 307
F.2d 580, 581-83 (3d Cir. 1962), cert. denied, 371 U.S. 950 (1963).

282K, Davis, DiSCRETIONARY Justice, A PreLMINARY InQumy 123 (1969)
(quoting from letter from Comptroller’s Chief Counsel).

283 1968 U.S. CoxnreTROLLER OF THE CURRENCY ANN. Rep. 8, 12.

28¢ Letter from David C. Motter, Deputy Comptroller of the Currency, Oct. 22,
1970, on file in Biddle Law Library, University of Pennsylvania Law School.
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the regulated industry. Trial-type hearings seem inappropriate for
determining these applications for several reasons: the applications
typically include confidential information to which trial-type hearings
would grant exposure, often at the expense of public confidence in the
applicant or to the competitive disadvantage of the applicant; the
applications typically require the exercise of a policy judgment, often
on the basis of economic assessments and forecasts, not well-suited to
determination by the cumbersome methods of a trial-type hearing;
the applications often require prompt action—*ripeness is all”’—if their
grant is to be useful and effective. In substantial measure these com-
ments are equally pertinent to applications for specific authorizations.
The differences that remain between the circumstances under
which the Comptroller acts in determining applications and those under
which OFDI acts tend toward the conclusion that due process would
impose even fewer procedural requirements upon OFDI’s licensing
processes. Determinations by the Comptroller typically will have a
considerable impact upon the public and upon the economic position
of competitors, perhaps to the point of excluding the grant of future
applications. Determinations by OFDI will rarely affect anyone ex-
cept the applicant. Because there is some flexibility in the aggregate
amount for which specific authorizations will be granted annually,
determinations by OFDI are also far less likely to prejudice com-
petitors. Moreover, the Banking Act indicates an intention to afford
protection to existing banks, particularly state banks, by its provision
that national banks may not be granted branch rights beyond those
which state law authorizes to state banks.?®® None of the basic docu-
ments creating OFDI indicates an intention to protect competitors of
an applicant for a specific authorization. Determinations by the Comp-
troller typically will require in some degree the resolution of disputed
issues of adjudicative fact. So long as OFDI accepts the application’s
statements as true for purposes of determining it, there will typically
be no necessity to resolve factual disputes or issues of credibility.
Finally, determinations by the Comptroller typically do not re-
quire consideration of a foreign affairs component. In determining
applications for specific authorizations, the Director of OFDI per-
forms a function that implicates and is at least adjacent to foreign
affairs concerns. A central consideration in the determination of an
application is the effect that a decision to grant will have upon the
nation’s balance of payments position. Courts have often been led
to conclude that questions bearing such a close relationship to foreign

28512 U.S.C. §36(c) (1964); see First Nat’l Bank v. Dickinson, 396 U.S, 122
(1969) ; First Nat'l Bank v. Walker Bank & Trust Co., 385 U.S. 252 (1966) ; Davis,
The Liberalized Law of Standing, 37 U. Cu1 L. Rev. 450, 460-61 (1970).
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affairs concerns are hardly well-suited to determination by means of
a trial-type hearing.?®8

In light of these facts, it seems fair to conclude that the decisions
holding that due process does not require the Comptroller to grant
a trial-type hearing in determining applications are authority for the
proposition that OFDI need not grant such a hearing.

C. Counclusion

This analysis suggests that although the determination of appli-
cations for specific authorizations is licensing and therefore adjudica-
tion within the meaning of section 2 of the APA, the hearing require-
ments of section 5 do not apply because there is neither a statutory
nor a constitutional requirement that such applications be determined
by a trial-type hearing.

VI. TuE REQUIREMENT THAT GrROUNDS FOR DECIsION Be
STATED IN DETERMINING APPLICATIONS

The question is whether OFDI gives adequate statement of the
grounds for decision in granting and denying applications and requests
and in imposing conditions upon the grant of such applications and
requests. The question arises in the context of proposals for informal
voluntary settlements and of applications for specific authorizations.

Two provisions of the APA require agencies to provide a state-
ment of the grounds for decision in certain circumstances. Section
6(d) of the Act provides:

Prompt notice shall be given of the denial in whole or
in part of a written application, petition, or other request of
an interested person made in comnection with any agency
proceedings. Except in affirming a prior denial or when the
denial is self-explanatory, the notice shall be accompanied by
a brief statement of the grounds for denial "

The other provision, section 8(b), states:

All decisions, including initial, recommended, and tentative
decisions, are a part of the record and shall include a state-
ment of—(A) findings and conclusions, and the reasons or
basis therefor, on all the material issues of fact, law, or dis-
cretion presented on the record . . . .2%8

286 Cf, Schilling v. Rogers, 363 U.S. 666 (1960) ; Chicago & Southern Air Lines,
?6126% Waterman S.S. Corp,, 333 U.S. 103 (1948); L. JAFrE, supra note 123, at

2875 U.S.C. §555(e) (Supp. V, 1970).
288 Id. § 557 (c) (3).
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Almost four decades have passed since the Supreme Court sug-
gested, in Panama Refining Co. v. Ryan, that “due process of law
requires that it shall appear that the order is within the authority of
the officer, board or commission, and, if that authority depends upon
determinations of fact, those determinations must be shown.” 259
There is little authority since that time suggesting that the require-
ment of administrative findings or reasons is of constitutional dimen-
sion; several significant cases are to the contrary.?*® Two leading
commentators have stated that “[t]he approach of Chief Justice
Hughes in the Panama Refining case has had no germinal significance”
and “the ‘doctrine’ of that case may fairly be said to have died in
very early infancy.” #! Professor Davis believes that the “idea that
the Constitution requires administrative findings seems clearly un-
tenable” 2 and has concluded, after a careful summary of the more
recent cases, that “the Supreme Court has seemingly moved away
from that view” 2*® in the period since Panama Refining was decided.

The answers to the questions presented in this section of the
article will rest, then, upon the proper application of sections 6(d)
and 8(b) of the APA, rather than upon the Constitution.

A. Proposals for Informal Voluntary Settlements

Section 5(b) of the APA requires that “[t]he agency shall give
all interested parties opportunity for—(1) the submission and con-
sideration of . . . offers of settlement . . . when time, the nature
of the proceeding, and the public interest permit . . . .” 2" Because
informal settlements are so widely used, “eliminating the time and
expense which are accompaniments of formal hearings,” 2% it is not
surprising that they should be described as “truly the lifeblood of the
administrative process.” #%¢

The provisions of section 5(b) apply to “[c]ases of adjudication
required by statute to be determined on the record after opportunity
for an agency hearing.” It was concluded earlier that compliance
proceedings came within that definition. The settlement procedures

289203 U.S. 388, 432 (1935).

290 Thompson v. Consolidated Gas Co., 300 U.S. 55 (1937); cf. Pacific States
Box & Basket Co. v. White, 296 U.S. 176 (1935).

291 W, GerrEorN & C. BYSE, supra note 69, at 1139 n.6.
2022 K, Davrs, supra note 35, at § 16.04, at 442,

293 Id. § 16.01, at 436.

2945 U.S.C. §554(c) (Supp. V, 1970).

295 W, GeLraORN & C. BYsE, supra note 69, at 641,

296 ATToRNEY GENERAL's FINAL REPORT, supra note 43, at 35. See also L. JAFFE
& N. NATHANSON, supra note 225, at 26-28.
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described in OFDI’s regulations are its response to the requirement
of section 5(b).

Two forms of settlement procedure—informal voluntary settle-
ments and consent agreements—are set forth.?®® OFDI’s general
policy is to dispose of compliance matters by informal voluntary settle-
ments whenever possible. As the regulations make clear, the typical
practice for concluding an informal voluntary settlement will involve
an exchange of letters, the terms of which have been negotiated and
agreed upon in advance, between OFDI and the direct investor. The
dirvect investor’s letter proposes the agreed-upon terms of the settle-
ment; OFDI’s letter accepts the proposal and closes the matter. Set-
tlements by consent agreement, the second form of settlement pro-
cedure, have been rare. The question of when grounds for decision
must be stated is thus most important with respect to informal volun-
tary seftlements.

It seems a fair conclusion that there is no legal requirement that
OFDI state grounds for decision in entering into—that is, in granting
proposals made by direct investors for—either informal voluntary
settlements or consent agreements.

Section 6(d) is inapplicable because its requirement of “a brief
statement” of the grounds for decision goes only to “the denial in
whole or in part of a written application, petition, or other request.”
Section 8(b) is inapplicable because its requirement that “[a]ll deci-
sions, including initial, recommended, and tentative decisions .
include a statement of—(A) findings and conclusions, and the reasons
or basis therefore, on all material issues of fact, law, or discretion
presented on the record” is limited, as the language indicates, to
instances in which there has been a trial-type hearing. Section 8(b)
governs only “the procedure subsequent to a hearing and thus applies
to substantive decisions on the merits”;2% it does not apply to pre-
liminary orders entered prior to an adjudicatory hearing.?®®

This result is consistent with the language of section 8(b) and
with the policy of section 5(b) of encouraging agencies to make use
of settlement procedures when formal adjudicatory hearings can prop-
erly be avoided. A requirement that grounds for decision be stated
would probably inhibit settlement negotiations. The rationale under-
lying the requirement of section 8(b) that grounds for decision be
stated—to advise the parties and any reviewing court of the basis for
the agency’s judgment—is unnecessary when the direct investor has

20715 C.F.R. pt. 1025 (1970).

298 City of San Antonio v. CAB, 374 F2d 326, 331 (D.C. Cir. 1967).

298 Transcontinental Bus System, Inc. v. CAB, 383 F.2d 466 (5th Cir. 1967),
cert. denied, 390 U.S. 920 (1968).
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consented to the closing of the matter. Informal voluntary settle-
ments are not intended to be enforceable by court order and the
Supreme Court has held that consent agreements, which are intended
to be judicially enforceable, need not include findings of fact or grounds
for decision.®%

Because the regulations contemplate that informal voluntary set-
tlements will be concluded by an exchange of letters the terms of which
have been negotiated and agreed upon in advance, there will typically
be no occasion for OFDI to reject a proposal for an informal volun-
tary settlement. Conceivably, however, a direct investor might present
a proposal for an informal voluntary settlement without prior negotia-
tion or agreement with OFDI as to the acceptability of its terms.
Under present practice, the Director’s decision to reject a proposal
presented in this fashion is communicated to the direct investor by
a staff attorney. The question is whether OFDI must accompany the
rejection of an offer for an informal voluntary settlement with a state-
ment of the grounds for decision.

It seems clear for at least two reasons that section 8(b) does not
apply. First, a decision to reject a proposal of settlement does not
follow a hearing on the merits. Second, a decision to reject a pro-
posal of settlement is not subject to judicial review, either because it
is “preliminary, procedural, or intermediate agency action,” rather
than “final agency action,” within the meaning of section 10(c) of
the APA,*" or because it is “agency action . . . committed to agency
discretion by law,” within the meaning of section 10,302

It is less clear that section 6(d) does not apply. The language
of the section—in requiring that “the denial in whole or in part of a
written application, petition, or other request . . . shall be accom-
panied by a brief statement of the grounds for denial”’—would seem
applicable when read literally to proposals for informal voluntary set-
tlements. The literal reading, however, is probably incorrect.

The success of the settlement procedures enjoined upon agencies
by section 5(b) depends crucially upon their freedom from formal
requirements and restrictions. If settlement procedures are to perform
the important function that the APA contemplates—if they are to
conclude in settlement agreements and thus obviate the need for litiga-
tion—they must be permitted to be informal, flexible, and hospitable
to the give-and-take of negotiation that results in the making of

800 NLRB v. Ochoa_ Fertilizer Corp,, 368 U.S. 318 (1961). See also NLRB v.
Standard Transformer Co., 202 F.2d 846 (6th Cir. 1953) ; NLRB v. J. L. Hudson

Co,, 135 F.2d 330 (6th Cir.), cert. denied, 320 U.S, 740 (1943); National Cand .
v. FTC, 104 F2d 999 (7th Cir.), cert. denied, 308 U.S.(610 )(19393.10% andy Co

3015 U.S.C. §704 (Supp. V, 1970).
8021d, §701(a); see 4 K. Davis, supra note 35, at §28.16.
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proposals and counter-proposals. This explains why decisions made
during the course of settlement negotiations are not subject to judicial
review. It may also explain why the Attorney General’'s Manual on
the Administrative Procedure Act stops well short of reading section
6(d) to require that reasons be given for the rejection of a proposed
settlement:

If proposals are submitted and they are unsatisfactory, the
agency should consider the advisability of informing the par-
ties involved of the conditions, if any, on which the agency
is willing to settle the controversy or accept compliance with-
out formal proceedings.®*

An agency seriously engaged in settlement negotiations will doubtless
find it useful to explain why it cannot accept particular proposals for
settling a case. The incentive to continue the dialogue insures that
such explanations will be made for as long as the agency believes
settlement appropriate. But this is a far different matter from re-
quiring an agency to supply a written statement of the grounds for
decision every time it rejects a proposal for settlement.

The consistent and sensible tradition by which informal settle-
ment procedures have been exempted from judicial supervision and
formal restrictions suggests that section 6(d) does not apply to deci-
sions by OFDI to reject a direct investor’s proposal for settlement
and therefore that OFDI need not state grounds for decision in re-
jecting such proposals.

B. Applications for Specific Authorizations

Section 8(b) applies only to “case[s] of adjudication required
by statute to be determined on the record after opportunity for an
agency hearing.” It was concluded earlier that the determination of
applications for specific authorizations is not such an adjudication.3*
The consequence of this conclusion is that the requirements stated in
section 8(b) do not govern the specific authorizations process and
that OFDI is not required to state the grounds for decision when it
grants applications for specific authorizations.

However, the requirement stated in section 6(d)—that “denial
in whole or in part of a written application, petition, or other request
of an interested person made in connection with any agency pro-
ceeding . . . be accompanied by a brief statement of the grounds for
denial”—would seem applicable to the denial of applications for specific
authorizations. It would also seem applicable to specific authoriza-

303 ATTORNEY GENERAL'S MANUAL, supra note 31, at 49.
304 See text accompanying notes 234-86 supra.
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tions that grant the direct investor less extensive relief than he had
requested, including grants that impose limiting conditions: such
grants would be “the denial . . . in part of a written application.” 3%

Section 6(d) applies to the denial of applications for specific
authorizations although not to the rejection of proposals for informal
voluntary settlements because the denial of an application for a specific
authorization, unlike the rejection of a proposal for an informal
voluntary settlement, is “final agency action” subject to judicial review
within the meaning of section 10(c), precisely the most obvious cir-
cumstance in which at least “a brief statement of the grounds for
denial” is desirable. -

In any event, the terms of section 6(d) are applicable to the
specific authorizations process because they are tracked by a provision
in OFDI’s regulations:

Decisions. Written notice of action taken on an appli-
cation [for a specific authorization] shall be given to the
applicant. Whenever an application is denied, such notice
shall include a brief statement of the grounds therefor.®%®

It seems a fair assumption that section 6(d) and the provision just
quoted share a common intention and meaning.

Before undertaking to determine the implications of section 6(d)
for the denial of applications for specific authorizations, the meaning
of “a brief statement of the grounds for denial” must be ascertained.
Virtually the only decision explicitly comparing the terms of an admin-
istrative order to the requirements of section 6(d) is City of San
Antonio v. CAB3" The court there sustained a consolidation order
that denied certain applicants an opportunity to participate in a
scheduled hearing. After noting that section 8(b) was not applicable,
the court said:

The Board’s consolidation order more than complied with
the requirements of Section [6(d)]. The order made clear
that the Board’s purpose in consolidation was to avoid unduly
complex and protracted proceedings, citing the “high pri-

805 When OFDI provides a direct investor with a_“brief statement of the grounds
for denial” of an application, it issues_an “order” within the meaning of §2(6) of
the APA, 5 U.S.C. §551(6) (Supp. V, 1970), which must be made available for
public inspection and copying pursuant to §3(a) (2) (A) of the APA, 5 U.S.C.
§8,552(2) (2) (A), (Supp. V, 1970). Compare Davis, The Information Act: A Pre-
liminary Analysis, 34 U, Cr1. L. Rev. 761, 774-75 (1967), with ATTORNEY GENERAL'S
MEeMORANDUM ON THE PUBLIC INFORMATION SECTION OF THE ADMINISTRATIVE PRO-
CEDURE AcT 15 (1967). See also American Mail Lines, Ltd. v. Gulick, 411 F.2d 696
(D.C. Cir. 1969); K. Davrs, DISCRETIONARY JUSTICE, A PRELIMINARY INQUIRY
110-11 (1969) ; Note, Freedom of Information: The Statute and the Regulations,
56 Geo. L.J. 18, 22 (1967).

308 15 C.F.R. §1000.801 (b) (1970).

307374 F.2d 326 (D.C. Cir. 1967) ; see Davis, Emerging Trends and Praoblems,
22 Ap. L. Rev. 223, 238 (1970).
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ority” assigned by the President to speedy conclusion of the
proceeding. This was sufficient.®®

The order which the court approved as complying with the mandate
of section 6(d) thus consisted of little more than a generalized refer-
ence to the desirability of avoiding procedural complexity and to the
necessity for bringing the proceeding to as speedy a conclusion as
practicable.

Because of the paucity of decisions interpreting section 6(d), it
will be helpful to consider briefly several important decisions involving
the meaning of section 8(b). Whatever the words *“a brief statement
of the grounds for denial” may mean in section 6(d), it seems clear,
if only as a matter of plain meaning, that they state a less stringent,
less exacting requirement than the words of section 8(b), which pro-
vide that all decisions shall include “a statement of—(A) findings and
conclusions, and the reasons or basis therefor, on all the material issues
of fact, law, or discretion presented. . . .” 309

Perhaps the leading decision in this area is SEC v. Chenery
Corp3® The Supreme Court there remanded a proceeding to an
administrative agency because the grounds upon which the agency
had placed its determination were invalid. The Court was aware that
the result reached by the agency might be supportable if placed on
other grounds, but it made clear that it was the agency which must
determine whether to adopt those grounds. The Court emphasized
that “the orderly functioning of the process of review requires that
the grounds upon which an administrative agency acted be clearly
disclosed and adequately sustained” and that “an administrative order
cannot be upheld unless the grounds upon which the agency acted in
exercising its powers were those upon which its action can be sus-
tained.” ' By emphasizing the importance of findings and reasons
for the purpose of permitting informed judicial review that gives
proper deference to an agency’s authority, the Court underscored an
earlier remark that it “must know what a decision means before the
duty becomes ours to say whether it is right or wrong.” 32

In a more recent decision, Burlington Truck Lines, Inc. v. United
States,?'® the Court made clear that the rule of Chenery concerning the

308 374 F2d at 331.

309 See Transcontinental Bus System, Inc. v. CAB, 383 F.2d 466, 478 (5th Cir.
1967), cert. denied, 390 U.S. 920 (1968).

310 318 U.S. 80 (1943).

811 I4, at 94, 95.

812 United States v. Chicago, M., St. P., & Pac. RR. Co. 294 U.S. 499, 511
(1935). See also_City of Yonkers v. United States, 320 U.S. 685, 694-95 (1944)
(Frankfurter, J., dissenting) ; Friendly, The “Limited Office” of the Chenery Decision,
21 Ap. L. Rev. 1 (1968).

813 371 U.S. 156 (1962).
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necessary preconditions for judicial review was similar to the rationale
of section 8(b) of the APA:

There are no findings and no analysis here to justify the
choice made, no indication of the basis on which the Com-
mission exercised its expert discretion. We are not prepared
to and the Administrative Procedure Act will not permit us
to accept such adjudicatory practice. See Siegel Co. v.
Federal Trade Comm’n, 327 U.S. 608, 613-614. Expert
discretion is the lifeblood of the administrative process, but
“unless we make the requirements for administrative action
strict and demanding, expertise, the strength of modern gov-
ernment, can become a monster which rules with no practical
limits on its discretion.” New York v. United States, 342
U.S. 882, 884 (dissenting opinion). “Congress did not pur-
port to transfer its legislative power to the unbounded dis-
cretion of the regulatory body.” Federal Communications
Commw'n v. RCA Communications, Inc., 346 U.S. 86, 90.
The Commission must exercise its discretion under § 207 (a)
within the bounds expressed by the standard of “public con-
venience and necessity.” Compare id., at 91. And for the
courts to determine whether the agency kas done so, it must
“disclose the basis of its order” and “give clear indication
that it has exercised the discretion with which Congress has
empowered it.” Phelps Dodge Corp. v. Labor Board, 313
U.S. 177, 197. The agency must make findings that support
its decision, and those findings must be supported by substan-
tial evidence. Interstate Commerce Comm’n v. J-T Trans-
port Co., 368 U.S. 81, 93; United States v. Carolina Carriers
Corp., 315 U.S. 475, 488-489; United States v. Chicago,
M., St. P. & P. R. Co., 294 U.S. 499, 511.3¢

As two leading scholars have commented with respect to decisions
like Chenery and Burlington Truck Lines, “[t]he theory is that the
requirement of explicitly stated findings and conclusions will promote
responsible and carefully deliberated decisions.” 3® An agency’s state-
ment of the grounds for decision under section 8(b) must permit a
court to understand the reasons underlying an agency’s action and
their relationship to the agency’s governing statute or rules, so that
it may properly exercise the function of judicial review 3¢

814 Id, at 167-68 (emphasis in original).

3151, Jarre & N. NATHANSON, supra note 225, at 1049. See also NLRB v.
Metropolitan Life Ins. Co., 380 U.S. 438 (1956) ; Secretary of Agriculture v. United
States, 347 U.S. 645 (1954) ; 2 K. Davis, supra note 35, at §16.12; J. Lanpis, THE
ApMINISTRATIVE ProcESS 75 (1938) ; Jaffe, Adventures in Administrative Law, in
FeLix FrankrurteErR: TEE Jubpce 206, 219-20 (W. Mendelson ed. 1964).

316 See Braniff Airways, Inc. v. CAB, 306 F.2d 739, 743 (D.C. Cir. 1962);
H, Frienory, THE FEDERAL ADMINISTRATIVE AGENCIES (1962) ; Elman, Notes on
Administrative Adjudication, 74 YaLe L.J. 652, 655-56 (1965).
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The question of how fully elaborated an agency’s reasons must
be in order to meet this requirement cannot be answered categorically.
As one court has soundly stated, “The requirement for findings neces-
sarily varies according to the nature of the proceeding, and the context
and effect of the administrative action.” 37 The extent of elaboration
required will depend upon the complexity of the issues decided. Pro-
fessors Gellhorn and Byse have concluded:

While judicial expressions are far from harmonious in
this respect, most courts stress simply the need to understand
the administrative decision. That is to say, they require not
some stylistic organization of the agency’s utterance, but,
rather, a communication (in whatever form) of precisely
what has been decided.®®

In seeking to apply these conclusions to the denial in whole or
part of applications for specific authorizations, it must be recalled that
section 6(d) states a less stringent, less exacting requirement in its
call for “a brief statement of the grounds for denial” than section 8(b).
This margin of difference may be reflected in the tone of the descrip-
tion of section 6(d) given by the Attorney General’s Manual on the
Adwministrative Procedure Act: “The required statement of grounds
for denial, while simple in nature, must be sufficient to advise the
party of the general basis of the denial.” 3°

It is clear that section 6(d) does not require that an agency
reproduce the detailed reasoning that may be contained in its files or
internal memoranda. Nor does it require that an agency cast its
statement of the grounds for denial in any particular form, so long
as it serves the essential functions of describing the general basis for
the denial and permitting judicial review. This means that an agency
is not restricted to using a narrative, expository, or argumentative
form if it prefers to use another.®*

The practice of the Immigration and Naturalization Service in
denying applications submitted by aliens is instructive. Professor
Davis has described the practice:

The Immigration Service disposes of about 700,000 ap-
plications per year, of which some 35,000 are denied. Almost
all applications are handled without hearings. Some of the
questions involved are of great moment to the particular
aliens. When I discovered in 1964 that reasons were stated
in support of denials in only a few classes of cases and not
in about nine-tenths of them, I proposed to the commissioner

817 Capitol Airways, Inc. v. CAB, 292 F.2d 755, 758 (D.C. Cir. 1961).
318 W. GELLHORN & C. ByYSE, supra note 69, at '1154.

319 ATTORNEY GENERAL'S MANUAL supra note 31, at 70.

320 See 1d. 86-87.
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and other top officers of the Immigration Service that an
alien should always be entitled to have a written reason for
the denial of any application. The initial response to this
proposal was that it might require a doubling of the staff
of some seven thousand and that the proposal was totally
impractical. But on further study the service found the idea
feasible, For each of thirty-six types of applications it pre-
pared printed cards, listing all the usual reasons for denials.
The officer was required to check the applicable reason and
to give the card to the alien. I think this was a great gain.
The alien now knows whether he should take some action to
change his circumstances and file another application, whether
the denial is based on a mistaken impression of the facts,
and whether he should fight the case further by going to a
superior officer. Furthermore, if the facts are in the file, a
superior officer has the means of checking the officer’s judg-
ment. The new system has caused no increase in the size
of the staff.3*

A check-off system similar to that used by INS would probably
prove feasible for OFDI. The system would require OFDI to draw
up a list of the most common categories of grounds for denial and
to embody it in a standard letter of denial. OFDI would provide a
direct investor whose application for a specific authorization is denied
with “a brief statement of the grounds for denial” by checking off
the appropriate category on the list.

It is true that the system INS has fashioned was motivated by
the very substantial volume of applications denied annually. The
volume of applications for specific authorizations that OFDI denies
annually is hardly comparable. Applications that have little chance
of being granted are either discouraged by OFDI in the preliminary
stages or restructured upon advice from OFDI to fit into a pattern
that will result in a grant. As a result, the burden of stating briefly the
grounds for denial is not statistically great. It is true that section 6(d)
also requires OFDI to state the grounds for denial when it grants
an application for a specific authorization only in part, which will
include typically those instances in which conditions are imposed upon
a grant, but this burden is not onerous either.

The fact that OFDI denies far fewer applications annually than
INS does not undercut the justification for a check-off system, so
long as the category of the ground for denial that OFDI checks off
is responsive to the factual assertions upon which the direct investor’s
application relies. When OFDI’s decision rests upon extrinsic factors,
it must go beyond merely checking off a category of a ground for

321 K. Davis, DISCRETIONARY JUSTICE, A PRELiMINARY InQUIRY 104-05 (1969).
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denial and must include a brief reference to the factual assumption
that motivated its decision to deny.

C. Conclusion

Section 6(d) of the APA requires that OFDI provide direct
investors with a “brief statement of the grounds for denial” when it
denies an application for a specific authorization. There is no require-
ment that OFDI provide such a statement when it grants an appli-
cation for a specific authorization. Section 6(d) does not apply to
the process by which informal voluntary settlements are concluded.

VIII. PostscripT: THE ADAPTABILITY OF THE
ADMINISTRATIVE PROCEDURE AcCT

One of the motivating impulses behind passage of the APA ‘“was
to introduce greater uniformity of procedure and standardization of
administrative practice among the diverse agencies whose customs had
departed widely from each other.” 3** Given such a purpose, it was
necessary that the APA state procedural standards with sufficient pre-
cision that agencies might effectively implement them and with suffi-
cient generality that agencies might creatively adapt them to the wide
range of their respective regulatory responsibilities. The creation of
a new agency like OFDI presents an opportunity for considering the
wisdom of the balance Congress struck between precision and gen-
erality. The opportunity is particularly useful because of the important
differences in origin and function between OFDI and the older agencies
that provided the conception upon which the APA was modeled.

Application of the APA to OFDI requires examination of certain
questions basic to fair administrative procedure: the definition of the
term ‘“‘agency” with its related consequences for the separation of
investigative, prosecuting, and adjudicatory functions; the designation
of a presiding officer at administrative hearings; the character of dis-
ciplinary and licensing proceedings; the relevance of foreign affairs
considerations; and the necessity that grounds for decision be stated
in certain circumstances. The process of reasoning toward answers
to these questions has been the substance of this article.

The discussion has proceeded primarily in terms of the funda-
mental principles of administrative fairness embodied in the APA. The
conclusions reached are realistic and workable, and ought not inhibit
OFDTI’s performance of its regulatory responsibilities. That questions
concerning the application of the APA can be resolved pragmatically
in terms of principle demonstrates its capacity to adapt to new chal-
lenges in administrative regulation.

322 Wong Yang Sung v. McGrath, 339 U.S. 33, 41 (1950).




