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the Sentencing Guidelines demanded a sentence of at least 292
months, more than 24 years.”

Moreover, prosecutors have substantial room to bargam over the
facts. Fraud sentences depend on the dollar amount of losses.? If
prosecutors pull out all the stops to dig up every last victim and
dollar lost, they can raise sentences substantially.?® Conversely,
prosecutors can lower sentences if they agree not to press arguable
but speculative losses and if they terminate investigations after the
defendant quickly agrees to plead guilty. Prosecutors can also
manipulate other vaguely worded enhancements, such as whether
a crime involved sophisticated means, substantially endangered a
company’s solvency, or abused the company’s trust.*

Why did prosecutors push for these guideline enhancements? In
part, they were understandably frustrated with lenient judges. A
minority of judges do not view white-collar crime as serious and
refuse to impose jail sentences unless forced to do so. Part of the
prosecutors’ motivation was to create more specific deterrence and
retribution. But prosecutors themselves show enough mercy and
carve out enough exceptions through charge- and fact-bargaining
that toughness is not the sole explanation.

Rather, these huge penalties give prosecutors, and not judges,
control over the key decision: will a defendant be imprisoned?
Prosecutors trust their own gatekeeping abilities and sense of
justice. Their ability to create huge disparities between post-plea
and post-trial sentences allows them to make credible threats and
promise huge rewards to induce pleas. White-collar defendants, who
might otherwise roll the dice in all-or-nothing gambles to clear

28. Id. Shortly before this Essay went to press, the U.S. Court of Appeals for the Fifth
Circuit vacated Olis’s sentence and remanded for resentencing under the now advisory
Guidelines. See infra note 74.

29. See U.S. SENTENCING GUIDELINES MANUAL § 2B1.1(a), (b)(1) (2004) (setting forth a
loss table, which gradually increases offense levels from six to thirty-six).

30. Prosecutors use the same tactic in drug cases, bargaining over drug quantities
possessed or sold by co-conspirators that may or may not have been reasonably foreseeable
to the defendant. See, e.g., Warren, supra note 27 (reporting that the judge in Olis’s case
settled on a loss amount over the $100 million threshold required to lengthen the sentence
to 292 months).

31. See U.S. SENTENCING GUIDELINES MANUAL § 2B1.1(b)(8)(B) (2004) (sophisticated-
means enhancement); id. § 2B1.1(b)(12) (substantial-endangerment-of-solvency enhance-
ment); id. § 3B1.3 (abuse-of-trust enhancement).
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these cases to trial, they earn high profile notches in their belts and
favorable, marketable publicity.®

Second, defendants who are too stubborn to bargain or to flip Wlll
suffer. Prosecutors may initially charge minnows to get them to
cooperate against bigger fish, or overcharge a medium-size fish
simply to induce a quick plea. If the minnow thrashes about in the
net and puts up a fight, it may antagonize prosecutors, who will
probably stand by their threats rather than throw the minnow back
into the sea. Some might view the Olis case this way; prosecutors
were happy to settle for a five-year sentence,®® but when Olis put up
a fight, they made good on their threats to inflict 24 years instead.®®
After all, threats made during plea bargaining would lose their
effectiveness if defendants learned that prosecutors did not
follow through with them. This net-widening effect, including the
catching of ever-smaller fish, is one frequent criticism of drug
enforcement.®” Drug laws that were supposed to target kingpins are
now used much more often against street-level dealers, who deserve
significant punishment but not as much as the kingpins. Once
mandatory minima spread to ordinary white-collar crime, white-
collar enforcement will suffer some of the same pathologies that
drug enforcement does today.

Two significant countervailing forces, however, will ensure that
white-collar enforcement never becomes as harsh as drug enforce-
ment. The first is simple human decency. Prosecutors, after all, are
human beings, and most of them are good, decent people. At some
point, most will recoil from making potentially useful but unconscio-
nable threats, although their tolerance for punishment may be
higher than the average person’s.®® As Professor William Stuntz
points out, prosecutors do not simply maximize punishment, but

64. Id.

65. See supra note 27 and accompanying text (reporting that prosecutors agreed to five-
year sentences for Olis’s codefendants).

66. See Warren, supra note 27.

67. See, e.g., Stephen J. Schulhofer, Rethinking Mandatory Minimums, 28 WAKE FOREST
L. REV. 199, 212 (1993) (criticizing mandatory minima as heavily penalizing low-level
offenders).

68. Cf. Bordenkircher v. Hayes, 434 U.S. 357, 364-65 (1978) (upholding a prosecutor’s
decision to reindict a defendant on heavier charges carrying a possible life sentence because
the defendant had refused to take an offered plea bargain).
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