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Hobbes, Formalism, and
Corrective Justice

Anita L. Allen* and Maria H. Morales**
INTRODUCTION
A, Recent Theories of Corrective Justice

In the United States, courts offer what appear to be both corrective
justice and distributive justice. rationales for their decisions in personal
injury cases. In Becker v. Interstate, for instance, a federal court’s appeal to
distributive justice was explicit.! As a practical matter, corrective justice and
distributive justice rationales coexist in the body of cases lawyers commonly
refer to as “tort law.” Professor Ernest Weinrib suggests, however, that tort
law is fundamentally a matter of corrective rather than distributive justice.?
His starting point is Aristotle’s Nicomachean Ethics.?

According to Weinrib, “[t]he strength of Aristotle’s treatment ofjustice
lies in the very differentiation between corrective and distributive justice.”™
Moreover, “in distinguishing these two forms of justice, Aristotle sets out
the justificatory structures to which any coherent legal arrangement must
conform.” Weinrib seeks to illuminate the moral foundations of tortlaw by
appeal to a formal, Aristotelian conception of corrective justice, supple-

*Professor of Law, Georgetown University Law Center. B.A., New College, 1974; M.A.
Ph.B., University of Michigan, 1979; J.D., Harvard Law School, 198+4.
“*Assistant Professor of Philosophy, Florida State University. B.A., University of Marvland,
19‘%/ Ph.D.. University of Pennsylvania, 1992,

I. Becker v. Interstate Properties, 369 F.2d 1203 (3d Cir. 1977) (holding real estate
developer liable for neghgence of undercapitalized sub-contractor (citing Majestic Reality
Assocs., Inc. v. Tou Contracting Co., 153 A.2d 321, 325 (N.]. 1959)) ("The contractee, true,
has no control over the doing of the work and in that sense 1s also innocent of the wrongdoing;
but he does have the power of selection and in the application of concepts of distributive
justice perhaps much can be said for the view that a loss arising out of the tortious conduct of
a financiallyv 1rresponsible contractor should fall on the contractee.”). Thus, the Becker court
did not limit itself to a fault-oriented corrective Justice analysis. Italso undertook a no-fault or
strict hability distnibutive justice analysis, inquiring whether developer liability would effi-
ciently spread costs, promote safety, and place burdens on those who benefit from the
Injury-causing activity. Becker, 569 F.2d at 1209-12.

2. See generally Ernest Weinrib, Aristotle’s Forms of Justice, 2 Rat. Jur. 211 (1989): Ernest
Weinrib, Causation and Wrongdoing, 63 Chi.-Kent L. Rev. 407 (1987): Ernest Weinrib. Law
as a P\dnuan Idea of Reason, 87 Colum. L. Rev. 172 (1987); Ernest Weinrib, Legal Formalism:
On the Immanent Rationality of Law, 97 Yale L.J. 949 (1988) [hereinafter Legal Formalism];
Ernest Weinrib, The Special Morality of Tort Law, 34 McGill L.]. 403 (1989); Ernest Weinrib,
Toward a Moral Theory of Negligence Law, 2 Law & Phil. 37 (ICNJ) Ernest Weinrib,
Understanding Tort law, 23 Val. U. L. Rev 485 (1939).

3. Aristotle, The Nichomachean Ethics (Sir David Ross trans., Oxford 1975).
4. Ernest Weinrib, Correcuive Justice, 77 lTowa L. Rev. 405, 412 (1991).
5. Id. at 413.

713



714 77 IOWA LAW REVIEW [1992]

mented by substantive Kantian and Hegelian understandings of moral
equalitv. On Weinrib’s account, corrective justice restores the ex ante moral
equality owed free, rational agents as a matter of natural right. “At the time
of the defenndant's actions,” Weinrib maintains, “his enrichment consists in
the excessive freedom of acting unconstrained by the obligation to respect
the plaintiff's right.” Consequently, when the defendant’s act materializes
into injury, the injury itself becomes a measure of the defendant’s surplus
freedom.” More than serving as an “amoral heuristic device,” for Weinrib,
corrective justice partakes of the stringent Kantian and Hegelian norma-
tveness that consists in making the actor conform to the abstract structure
of willing.® Kant and Hegel “show that corrective justice 1s a necessary
implication of free will.™

Weinrib’s perspectives are in some respects idiosyncratic. Yet other
leading scholars maintain that corrective justice is the moral foundation of
tort law and their theories bear genericallv Aristotelian and Kantian stamps.
While not expressly taking the texts of Aristotle or Kant as his starting
places, Protessor Jules Coleman holds views similar to Weinrib’s in key
respects. '

Like Weinrib, Coleman relies on an “Aristotelian” distinction between
corrective and distributive justice, and on a “"Kantian” substantive, moral
rights based understanding of wrongdoers’ gains as correlative to their
victims’ fosses. Like Weinrib, Coleman believes that principles of corrective
justice are, and should be, applied in appropriate personal Injury cases.
Like Weinrib, Coleman believes that corrective justice “mayv, as a conse-
quence of meeting its demands. reestablish or defend distributive
injustices.” !

Against a background of dmmgmshmg between “pure relational” and
“vure annulment” conceptnons of correcuve justice, Coleman describes his
own conception as “mixed.”? Relational conceptions provide that, in view
of personal wrongdoing, one incurs certain obligations of reparation or
compensation toward one’s victims that give one a reason for acting.
Annulment conceptions of corrective justice maintain that wrongful gains

i Ernest Wamnrib, Corrective Justice U2 (unpublished manuscript. conference draft
1941

7. 1d. at 66.

s, Idar 67

Y. Weimnnb, Correctuive Justice, supra note 4. at 424,

10, See generally Jules Coleman, Markets. Morals and the Law 166-201 (1988): Jeftves
Murphy & ]u]u Coleman. The Philosophy of Law: An Introduction [()JLIIL\I)IU(RIIC&' 167-89
t1984); Jules Coleman. Justice and the Argument for No-Fault, 3 Soc. Theory & Prac. 161
{1970 Jules Coleman. Moral Theories of Torts: Their Scope and Limits: Part 1.1 Law & Phil.
F7T 1982y Therematter Maoral Theovies ot Torrs: Part 1]: Jules Coleman, Moral Theories of
{orts: Thcil‘ Scope and Limits: Part T 2 Law & Phal. 5 (1988) [hereinafter Moral Theories of
Foves: Part I, Jules Colemuan. Propertv. Wrongfulness and the Duty to Compensate, 63
Chi-Kent L. Rev. 451 (JU8T): Jules Coleman. The Suructure of Tort Law, 97 Yale L.J. 1233
1G85,

Jules L. Coleman, A Mixed Concepuon of Corrective Justice. 77 Towa L. Rev. at 427,
420 19911
12 fd av 43741,
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and losses ought to be eliminated through reparation or compensation.
Coleman formerly advanced a pure annulment conception of corrective
justice which provided only that some person or institution ought to annul
wrongful gains and losses.!® Coleman now concedes to Weinrib, Richard
Epstein, and others that an inherent moral relationship exists between
injurers and the victims they wrong.!+

Coleman’s revised theory, his self-described “mixed conception™ of
corrective justice, combines elements of the pure annulment and the pure
relational conception.!*> Wrongdoers, defined as those who violate others’
rights, have a duty to repair the wrongful losses their conduct occasions.
Thus, under Coleman’s mixed conception, wrongdoers have relational
reasons for acting to annul the losses for which they are responsible.
Coleman claims that retributive justice pertains to the duty of wrongdoers
to rectify their wrongs by submitting to punishment.'® By contrast, he
claims that corrective justice pertains to wrongdoers’ duties to rectify losses
occasioned by their wrongs. A similar distinction between paying the
victims of one’s offense and submitting to punishment for one’s offenses
may be found in Thomas Hobbes’ Leviathan: “[I]f the law imposes a sum of
money to be paid, to him that has been injured; thisis but a satistaction for
the hurt done him; and extinguisheth the accusation of the party injured,
not the crime of the offender.”?

In espousing a partially relational, or mixed, conception of corrective
justice, Coleman has not abandoned his signature distinction between the
grounds of rectification and the mode of rectification.!® He continues to
deny that A wrongfully injured B entails that “A ought to rectify B’s loss.”
Coleman argues that while A’s injuring B provides the glound for Bs
rectification, it does not follow that A's repairing or compensating B i
therefore the mode of recufication required by justice. According to
Coleman, "Even if the 1nJmer has the dutv to repair injustice, it does not
follow that justice requires that the duty be discharged by the injurer.”!?
Coleman maintains that victims acquire rights to repayment, normatively
entailed by their injurers’ correlative obligations, and meer acqun‘
normative reasons for acting to rectify. The ideal of corrective justice,
however, dictates no unique institutional mechanisms for discharging
wrongdoers’ obligations. A wrongdoer’'s obligations could be justly dis-
charged by a distributionally just social insurance scheme, Coleman sug-
gests.

13, Id. at 429-33

14, E.g.. Richard Epstem. Nuisance: Corrective Justuce and Its Utilitarian Constraines, 8
J. Legal Stud. 49 (1479).

15 Coleman, supra note 11, at 437-41.

16, Id. at 442,

17. Thomas Hobbes, Leviathan: or the Matter, Forme, and Power of Commonwealth
Ecclesiastical and Civil 232 (Michael Dakshott ed ., Collier Macmillian Publishers 1962) (1651).

18, See generally Coleman’s explication of the distinction between grounds and mode of
rectification in Coleman, Maoral Theories ot Torts: Part I, supra note 10; Coleman. Moral
Theories of Torts: Part 11, supra note 10: Coleman, [he Structure of Tort Law, supra note 10.
See also Coleman, Markets, Morals and the Law. supra note 10.

19. Coleman, supra note 11, at 443.
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B.  The Hobbesian Alternative

The philosophic perspectives of Weinrib and Coleman on corrective
justice are far fromidentical. They differ both in broad aspect and in detail.
However, both perspectives assume that a just legal order would recognize
distributive and corrective justice. In addition, notwithstanding Coleman’s
distinction between the grounds and mode of rectification, both perspec-
tives assume that a just legal order would treat corrective justice as a matter
of rights and duties between specific injurers, presumably tortfeasors, and
their victims. Scholars interested in the development of western legal
thought may be interested to note that the legal philosophy of Thomas
Hobbes, one of the seminal figures of modern legal philosophy, appears to
embrace neither of these salient assumptions.

The vision of political order that Hobbes presented in his monumental
Leviathan importantly included a vision of the law.?” This essav will recount
Hobbes’ legal vision, highlighting the conceptions of justice it ‘embodies. In
part, our aim is historical exegesis. Hobbes™ theorv of law included a
conception of distributive laws and distributive justice. But it did not
include, at least not obviously, a separate theory of corrective justice.?! We
set forth Hobbes’ legal vision in some detail to lav bare the structure that
enabled him to reject notions about corrective justice that many theorists
today readily assume.

In place of the classic Aristotelian distincuion between corrective and
distributive justice,?* Hobbes C\Pll(.ltl\' substituted a distincuion between
commutative and distributive justice. The former pertains to keeping one’s
covenants, the latter to the allocation of goods and liberties. Hobbes’ theory
suggests that what is often called “corrective™ justice is onlv a contingent,
heuristic aspect of a system of just distribution. We believe that an
examination of Hobbes' philosophy of law can potentallv illuminate
current discussion of the moral foundations of tort law. His was the
philosophy of a legal formalist and rule posm\‘m who expressly rejected
central aspects of the Aristotelian analysis of justice that some present-day
scholars readilv embrace. We do not hold up Hobbes' legal philosophy as a
model. However, his ideas underscore the need to take seriously theories of
Justice that reject responses to personal injury premised on the supposed
demands of corrective justice.

Identifying Thomas Aquinas and Immanuel Kant as two philosophers
influenced by what he regards as Aristotle’s problematic analvsis of justice,
Richard Posner has observed with regret that “there has been little
discussion of corrective justice by phllosophcu, and the concept remains
essentially where Aristotle leftit.”#* Posner has not mention Hobbes' effort
to modifv the Aristotelian analvsis of justice. Indeed, legal scholars have

20. Hobbes. supranote 17, at 129-261

21, This Essav uses “corvective,” “compensatory,” and “recuficatory” as synonvims.
Sometimes “repair” will be used to indicate rectfication in kind and “compensate” to indicate
monetarv rectification.

22, See Aristotle, supra note 3, Book 5, at 112-21: we generalty Weinrib, Aristotle’s Forms
of Justce, supra note 2.

23. Richard Posner, The Problems of Jurisprudence 323 11 (1996;
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paid little attention to the details of Hobbes’ discussion of justice, though
thev frequently mention his social contract theory and his definition of law
as the sovereign’s commands.?* Consequently, Hobbes' rejection of correc-
tve justice (other than in the context of contract law) has gone virtually
unexamined.

This Essay will demonstrate that Hobbes' legal theory 1s, surprisingly,
distant cousin both of Posner’s anti-Aristotelianism and of Weinrib's
neo-Aristotehanism. Influenced by Weinrib’s theories, contemporary dis-
cussions ot the moral foundations of tort law seem to presuppose that
formalist and corrective justice approaches to personal injury are insepa-
rable. Hobbes™ legal theory deserves attention, in part, to help underscore
the point that formalism and corrective justice are separable. Part I of this
Essav will lav out Hobbes’ theory of legal justice to show its distinct
positivisin, formalism, and avoidance of Aristotle’s corrective justice. Part 11
will consider Hobbes' theory in relation to recent debates.

I.  Hosses on JusTice

Hobbes™ theorv of justice is inseparable from his theory of law. “[L]aws
are the rules of just, and unjust,” Hobbes asserted, “nothing being reputed
unjust that 1s not contrary to some law.”?> Hobbes’ theorv of law 1s a
structural beam in the edifice of a contractarian political theon of the

“forme {sicl and power of a commonwealth ecclesiastical and civil.26

A, Natural Law

The political theory of the Lewathan is famihar terrain to polmcal
theorists. %umdmu to Hobbes, the natural condition of humankind is a
condition of war.27 V irtually equal in body, mind, and hope, human beings
i a state of nature will emplov violence to gain and defend power,
possessions. and rveputation. So conceived, the natural predicament of
humanity s the "war of every man, against every man. * Two dispositions
imcline rauonal, self-interested human individuals to seek peace. First, they
fear death. Second, thev desire necessities, comforts, and the fruits of
personal mdusury.? To escape the perils of violent competition among
equals over resources and social standing, individuals seek the protection of
a common power or sovereign who can “over-awe them all.™®" To escape a
hie that s solvrm\ poor, nasty, brutish and short,”™! rational persons wiil
compact to form a commonwealth in which they all are sub)ecL to a single
sovereign with absolute political authority and the ability to maintain peace.

D e adoan 11013 172,340,
25, Hobbes,supra note 17, at 198,
ziv, Idl atunmumbered title page.
27 Tdl ar H8-0Y,

I8 fdloar tao-01.

20, bd w102,

300 {4 ar v,

310 1l ac lon,
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Hobbes maintained that reason dictates ceding all natural liberty —
short of the liberty of self-preservation against direct threats—to a mighty
commonwealth. He i1dentified nineteen “natural laws,” also termed “com-
mands of God” and “moral virtues,” conformity to which 1s called for by
rational self-preservation.?? He defined a natural law as “a precept or
general rule, found out by reason, by which a man is forbidden to do that,
which is destructive of his life, or taketh away the means of preserving the
same; and omit that, by which he thinketh it may be best preserved. 3
Hobbes’ first law of nature is that “naturally everv man has a tight to
evervthing.”** The second is that "a man be willing, when others are so too,
as far-forth, as for peace, and defence [sic] of himself and be contented with
so much liberty against other men, as he would allow other men against
himself.”%> His third is the “fountain and original of JUSTICE,™ that
“men perform their covenants made.”” Other laws of nature include
gratitude, mutual accommodation, equity, the facility to pardon. equal use
of indivisible common goods, arbitrary division by lot of common goods
that cannot be shared, safekeeping of mediators, submission to the Judg-
ment of arbitrators, and judicial imparuality. Sull other laws of nature
proscribe pride, contumely, arrogance. and retribution or revenge that
looks at the “greatness of the evil past™ rather than at the “greatness of the
good to follow.”* Hobbes summed up the prescrip[i\'e thrust of the
nineteen natural laws in one simple formula described as “intelligent even
to the meanest capacity” and thus properly binding all: “"Do not that to
another, which thou wouldest not have done to thvself."*"

B.  Positive Law

The details of the theory of law set forth in the Leviathan are less well
known than their contractarian political underpinnings. Hobbes main-
tained that the rational demands of natural law impel human beings toward
the formation of mutually advantageous positive civil law. The Hobbesian
laws of nature are “articles of peace” that reason suggests, whereb
individuals may come to an agreement to order society m a peaceful state.
Products of reason rather than sovereignty, they are “laws™ only m a
derivative sense. Civil law. or law properly so-called, is the will of the
sovereign ruler:

CIVIL LAW is to every subject, those rules, which the common-

wealth hath commanded him, by word, by or other

sufficient sign of will, to make use of, for the of right,

and wrong: that is to say, of what is conuary. and what s not

320 Id. at 103-22
33. Id. at 103,
34, Id. (emphasis onnted).
35, Id. at 104 (emphasis onured).
36, Id.at 113,
7. 1d. (emphasis omitted).
38. Id.at 119.
39. 1d. ar 122,
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contrary to the rule.#?

The sovereign’s civil laws define “[g]ood, evil, lawful and unlawful,” as well
as “the rules of propriety, or meumn and tuum.”™! Moreover, the sovereign’s
laws define justice and injustice in the commonwealth.#? Hobbes’ first and
primary definition of justice makes justice a feature of all laws that issue
from the sovereign will.

In Hobbes’ view, justice depends upon a sovereign’s positive rule. Yet
the third law of nature appears to introduce a different account of justice
that anticipates, rather than depends upon, the existence of ruies of positive
law: “[W]hen a covenant is made, then to break it is unjust. The definition
of INJUSTICE, is no other than the not performance of covenant. And
whatsoever is not unjust, is just.”#* The ideal of justice reflected in Hobbes’
third law of nature seems to be logically prior to the practical justice which
the positive law generates. Hobbes second definition of justice, the
performance of covenants, makes no reference to a sovereign’s commands.
So, it appears that even in the state of nature individuals could create rights
and obligations through private covenants, the performance or nonperfor-
mance of which would define a kind of justice and injustice. In the absence
of the civil commonwealth, individuals possess the natural liberty to, in
effect, make their own “law.” Individuals can create rights and obligations
through private covenants which define a kind of natural justice and
injustice.

Hobbes’ third law of nature raises several pressing gues[ions conceril-
ing his theory of justice. First. is there room in Hobbes™ account for talkmg
about Jusuce independently of a commonwealth? Second. what is the
connection between Hobbes’ first and second definitions of justice® Finallv,
can we sort through the two definitional strands in Hobbes’ argument to
vield a coherent account of ]USUCC‘ [t 1s not our aim here to offer a
definitive solution to these mtelpleme queries. However, we suggest that
these difficulties in Hobbes’ account arise at least in part from his own use
of the terms “natural” and “nature.” The role of natural law in Hobbes’
theorv is closely linked to his argument for the creation and legitimacy of
the state. Hobbes linked the effectiveness of the laws of nature with the
existence of certain social background conditions, notably, with the exist-
ence of laws properly so-called. SubJects mayv not appeal to natural law to
Jjustify their noncompliance with the positive justice entailed by civil law, no
matter what the content of civii law mightbe. All that justice viewed as a 1’1\\
of nature requires is conformity to reason. “Natural” means conformable to
reason.** Reason dictates that persons seek to escape the condition of war
by partcipating in the creation of a mode of political organization condu-
cive to peace* Justice thus requires making and kecping compacts

0. Id. at 138 (emphasis omitted).
41 Id.

42, Id. at 198.

43, Id. at 113 (emphasis omitted).
44, Id.at 116-17.

45. As Gregorv Kavka points out, the laws of nature must have binding force i what he
calls the "attenuated” state ot nature. See Gregory Kavka. Hobbesian Moral and Poliucal
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conducive to peace, and a fortiori making and keeping a social compact that
will invest a sovereign with unfettered _powers. Finally, keeping the social
compact entails obeying the sovereign’s rules of law defining justice and
mJustlce.

The conventional character of Hobbes’ theory of justice has contrib-
uted to its infamy. Hobbes required that we label even intolerant laws “just”
if they in fact function to keep peace. Hobbes distinguished between the
justice of laws and the goodness of laws. The goodness of laws depends on
their promoting individuals’ fundamental interests consistently with the
laws of nature. Although Hobbes allowed for the existence of bad laws, the
badness of laws does not affect their status as laws and hence their status as
Just. But Hobbes" distinction between just and good laws raises a problem.
Imagine a commonwealth in which a prmleged minority enJO\s the benefits
of community life, while the majority is subordinated to it by coercion. The
repressive sovereign regime persistently issues civil laws favoring the
privileged group at the expense of other subjects. Hobbes gave no
indication of how much tyranny would spark war and return a people to the
state of nature. He 1mplled, howe\er, that if the subordinated subjects of
the commonwealth we are imagining could not dispose of the sovereign
without instigating discord of uncertain proportions and duration, rational
self-preservation would dictate continued tolerance of the intolerant, “just”
order. Given that the sovereign defines moral terms through its legislative
activity, subjects cannot judge that the commonwealth’s laws are bad.
Rational people would prefer a “bad” interpretation of the laws of nature to
many conflicting ones that might lead them back to the state of nature. It
mlght not be whollyv in the subjects’ interest to obeyv the sovereign, but it
may be more rational than to disobey the sovereign. thereby risking the
dissolution of the commonwealth.

Moreover. the interpretation of the laws of nature alwavs rests with the
sovereign and its agents. The “interpretation of all laws dependeth on the
authority sovereign; and the interpreters can be none but those, which the
sovereign, to whom only the subject oweth obedience. shall appoint.”™#* The
subjects have scant power to challenge an “incorrect” in[erpremtion of the
laws of nature. Theyv cannot even judge whether the sovereign’s interpre-
tation is correct. [t is likely that in a Hobbesian world people’s capacity to
reflect and to challenge established institutions would be seriously weak-
ened, or at least that competing conceptions of justice would wither away
from disuse and inefficiency.

Theory (1986). Otherwise, the transition to cnvil society would be impossible. But the sense in
which the laws of nature are binding in what Kavka calls the "unadulterated” state of nature,
the rveal bellwn omnes contra omnuon, s obscure. At most, the laws of natuwre m that state could
serve as precepts for personal morality within Hobbes™ "natural” mstitutions (such as the
family). Nonetheless, the claim that the laws of nature bind individuals in the atenuated state
of nature points to the ansitional character of Hobbes' legal posinvism.

16. Habbes, supra note 17, at 205,
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C.  Formalism and Adjudication

For Hobbes, the positive legal norms of sovereign commonwealths are
the formal framework for adjudication. Thus, Hobbes asserted that the
good judge will take notice of fact only from witnesses and of law only from
the statutes, constitutions and dechratlons of the sovereign. Legal 8dJlel-
cation is a process of rule application in Hobbes, but rule application of a
special sort. It is “verification.”™7 Judges say what is truly law and what law
truly demands.*®

Yet, for Hobbes, law—however simply expressed and whether written
or unwritten—requires interpretation. Hobbesian interpretation consists of
“the application of the law to the present case.™? It is guided by the intent
of the sovereign, to whose lips every court must chain its ears. However,
where the intent of the sovereign leglslatm is inexplicit, unclear, contradic-
tory, or seemingly iniquitous, a judge properly relies upon natural law, and
n pamculal, the natural law of equity.®° Under the terms of Hobbes’
theorv. neither the requirement of judicial interpretation nor the permis-
sibility of judicial appeal to natural law breaches legal formality. Hobbes
implied that, to the extent that sovereigns possess effective powers and
judges possess virtues of right reason and impartialitv 5! the formal
integrity of law as a system of peace- keepmg rules is not threatened by
politics, realism, pr agmatlsm judicial activism or other (anachronisticaliy
phrased) instrumentalist vices.

[ Reciprocal Containment

Modern legal theories from Hobbes  to H.L.A. Hart's face what might
be called “the realist challenge.” The realist challenge 1s to give an account
of the law that adequately distinguishes law from politics: finding the law
(adjudication), from making the law (legislation). Hobbes’ formalist solu-
tion to the prowiem of realism featured his “reciprocal containment” thesis.
For Hobbes, a law of nature is a general rule discoverable by reason and
directed at procuring the means for self-preservation. In contrast, he
defined civil law as “those rules, which the commonwealth hath com-
manded [everv subject] by word, or writing, or other sufficient sign of the
will, to make use of, for the distinction of rights, and wrong: that is to sav,

47, [Id. av 204,
48, Id.ar 209,
49, Id. ar 206.
50, Ld.at 2049
Sl Serad at 210 Hobbes stated:

The thigs that make a goed judge, or a good interpreter of laws, are. first. « nght
understanding of that principal lasv of nature called equity ... - Second. contempt of
unnecessary riches, and preferments. Thirdly, to be able in judgment to divest
hinselt of all fear, anger, hawred, love, and compassion. Fourthly, and lastly, patience
to hear: diligent attention in hearing: and memory to retain, dlucst and dppl\ what
he hath heard.

Id.
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of whatis contrary, and what is not contrarv to the rule.”s* The “reciprocal
containment’ thesis is a concise statement of Hobbes’ views on the relation
between natural and civil law. As developed, the laws of nature are general
rules discoverable by reason and directed at procuring the best means for
self-preservation. Civil laws are the sovereign’s commands, which define
right and wrong. Hobbes nonetheless argued that “[t]he law of nature, and
the civil law, contain each other, and are of equal extent.” **> He drew the
puzzling conclusion that “the law of nature thereforeis ... a part of the civil
law in all commonwealths of the world. Reciprocally "1150 the civil law 1s a
part of the dictates of nature.”* What could Hobbes have meant?

According to Weinrib, “[L]egal formalism claims that juridical rela-
tionships can be understood as embodying, in [Roberto] Unger’s phrase, an
‘immanent moral rationality.”3> Moreover, “[tlhe positive law is imma-
nently rational to the extent that it captures and reflects the contours of
rationality that are internal to the relationships that law governs."®
Problematically, Hobbes appears to have maintained that positive law is
immanently rational to the fullest extent. By virtue of his reciprocal
containment thesis, Hobbes’ formalism is a distant cousin of Weinrib’s.

a. Positive law in the natwral law

The first premise of Hobbes’ reciprocal containment thesis is that the law
of nature is contained in the positive civil law. The second premise, which we
will seek to elucidate first, is that the positive civil law is contained in the law of
nature. The second part of the reciprocal containment thesis could mean at
least two things. First, it could mean that the laws of nature rationally and
morally mandate the institution of a commonwealth and, a fortiori. civil laws
for the protection of individuals’ fundamental interests in a peaceful, cooper-
ative social life. Second, it could mean that the laws of nature contain certain
basic rational and moral precepts that are to function as guidelines for the
sovereign’s legislation. We will refer to the first as the “contractarian” inter-
pretation and to the second as the "minimum content” interpretation.

L\ccording to the contractarian imerpretation of the assertion that the
civil law 1s contained in the law of nature, the laws of nature e presuppose the
conditions that make civil law possible. The contractarian meaning has two
shortcomings. First, it shares the weaknesses of Hobbes™ social contract
theory generally.” Yet, for Hobbes, the social contract is only one means of
Justifving the origin and legitimacy of the state. He distinguished between
commonwealths by institution, contractually created. and commonwealths
by acquisition, created bv force. In both cases individuals are bound to obey
the sov ereign, whose powers are absolute. Furthermore, the motivation for

Id. at 198.

Id. at 199.

Id.

Weinrib, Legal Formalism, supra note 2, at 957.
. ld. at 957 n.26.

See generally Jean Hampton, Hobbes and the Sociai Contract Tradwon (1936)
emplo\mg game theory and decision theory to cringque Hobbes™ psvchology and politics).
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obedience 1s always the same, fear of death, either in the hands of one
another (in the state of nature) or in the hands of the sovereign conqueror.
The noton of the social contract defines the terms for mutually advanta-
geous cooperation, but so does obedience to a conqueror. As a result, the
contractarian interpretation cannot explain the conditions that make civil
law possible in commonwealths by acquisition.

The second shortcoming of the contractarian interpretation is that it
cannot adequately explain the sense in which the whole of civil law—down
to the most technical statutory provisions—can be contained in the laws of
nature.

The "minimum content” rendering of the first part of the reciprocal
containment thesis is more promising. On this interpretation, the laws of
nature provide that civil legislation must incorporate basic natural law if it
15 to serve its purpose of keeping individuals out of the state of nature. So,
tor example, all commonwealths should have laws for encouraging coop-
eration, for according others equal rights, for dividing resources equally or
fairlv, and for settling disputes by fair arbitration (As we shall see, although
oue might suppose that rules of corrective justice would be requisite

"minmum content,” Hobbes did not specify rules for rectifying losses
stemming from personal injury in the Lewathan. He did, however, enumer-
ate and rank order common criminal offenses and identifv conditions that
excuse criminal acts.)

The minimum content interpretation makes Hobbes' reciprocal thesis
and H.LLA. Hart's argument for the “minimum content of natural law”
practically parallel in both aim and content. In The Concept of Law, Hart
argues that the main difference between moral criticism in terms of justice
and other tvpes of moral criticism is that the former is more specific.>8
Criticism i terms of justice is connected to the notion of fairness.

The leading preceptin the idea of justice is to “treat like cases alike and
treat different cases differently.” This precept has two noteworthy
fearures: a uniform and a shifting criterion. The uniform criterion is the
precept’s formal aspect. which remains “an empty form™ until filled in. The
shifting critenion is the filling in of the precept bv determining what makes
cases alike wnd what differences are relevant. These determinations are
necessary for the criticism of law as unjust. Impar[ialitv in the application of
taw to particular cases is not sufficient: an unjust law may be justly
administered.”™ The law itself cannot provide the criteria for es[abllshmg
what simifarities and differences among individuals are relevant to the
criticism of law as unjust.®! For these criteria, an appeal to valuauve
considerations outside the legal system is necessary.

Accordmg to Hart, the distributive appllcauon of the notion of justice,
“the most ;\n}wn( and the most legal of the virtues,”* gives it special relevance

i HULAL Harr, The Concept of Law 134 (1961).
U ida 133,
G, Il ar 156,
bl e at 1857,

62, 1d. at 163,
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in the criticism of law. Justice is the segment of morality primarily concerned
with the ways in which classes of individuals are treated. Principles of justice do
not exhaust the idea of morality, however, and thus Hart attempts to provide
a general characterization of moral rules or principles.

Two difficulues arise. First, moral terms are open-textured.®® Second.
there is wide disagreement about the status of moral principles.®* None-
theless, Hart argues that there are “four cardinal features” common torules
or principles termed “moral”: importance, immunity from deliberate
change, voluntary character of moral offenses, and forms of moral
pressure.®> These features are the necessary formal criteria of any moral
rule or principle. Theyv shape the wide sense of morality to which Hart
adheres. In addition, thev are purportedly “neutral” between rival philo-
sophical theories as to the status of moral rules and principles. Like Hobbes
and Hume, Hart recognizes that there is a considerable overlap between
morality and law, of which he also adopts a “wide” defimtion.

Hart’s general claim s that there is no necessary connection between
morality and law. He acknowledges, however, that there is an important
connection between them, albeit weaker. To that extent, his commitment to
legal positivism is not to a blindly formalist account. In what Hart calls the
“pre-legal world,” the distinction between morality and law 1s often blurred.
The transition to the “legal world,” primarily effected through the 1ntr0-
duction of secondary rules, makes the distinction “something definite.”

According to Hart, not all nonlegal rules are moral rules. Rules of
etiquette for example, are not moral. Some nonlegal rules, however, have
supieme importance —these are” moral rules.”” Very often there will be at
least a “partial overlap”™ between moral and legal rules. The paiticulat
obligations recognized in anv given legal world vary as its moral code varies.
Yet, given certain features of human beings and the world in which they
live, the social moralities coexisting alongside legal worlds “always include
certain obligations and duties, requiring the sacrifice of private inclination
or interest”®® essental to its survival. Atmong rules necessary for social life
“are those fmbtddmg or at least restricting, the free use of violence, rules
requiring certain forms of honesty and in dealings with others,
(and] rules forbidding the destruction of tangible things or their seizure

from others. s
In short, morality and law share a common commitment both to

survival and to securing at least a minimum of protection for human life.
This, in turn, explains their largelv common vocabulary.”™ Both morality

63. Id. at 164,
64. Id.

63, Id. at 169-76.
66. Id. at 163.
67. Id. at 166,
68. Id.

69, 1d. at 167.
70. Id. at 168.
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and law accept and incorporate “the minimum content of Natural Law.”!
Hart argues that, given certain “truisms” about human beings and their
world, “there are certain rules of conduct which any social organization
must contain 1f it i1s to be viable."”® Four of the “simple truisms™ or
universally recognized principles of conduct reveal Hart's conception of
human nature: human vulnerability, approximate equality, limited altru-
ism, and limited understanding and strength of will. The fifth one is a fact

about the world: that there are limited resources.”3

Hart's truisms combine a Hobbesian characterization of human nature
with a Humean account of why social conventions are necessary. According
to this view, morality and law should have a certain content because these
truisms apply to human beings in their world. Any legal system that does
not iucorporate the minimum content of natural law cannot “forward the
minimum purpose of survival which men have in associating with one
another.””# In 1ts absence, Hart states:

[M]en as they are, would have no reason for obeying voluntarily
anyv rules; and without a minimum of cooperation given volun-
tarily by those who find that it is in their interest to submit to and
maintain the rules, coercion of others who would not voluntarily
conform would be impossible.”>

Hart emphasizes the social character of justice, which presupposes a
framework of rules publiclv recognized as regulative of cooperation and a
host of public expectations that cannot be met outside such a framework.
Like Hobbes, he explains the genesis of justice and justifies its continuity by
referring to certain basic features of human nature and to certain pre-
sumed primary social needs. Most importantly, however, only public
recognition and widespread acceptance of the value of institutions of justice
for organized social life can make these institutions stable and reliable. If
people were not convinced that the continued existence of these institutions
is for their good, and the common good, then thev would not be effective.
Hart's replv to the Austinian thesis that the law mav have any content is an
argument from the morality of “natural necessity.”7® To describe ade-
quately the law and other social institutions, Hart contends, one must make
room for statements whose truth is “contingent upon human beings and
the world thev live in retaining the salient charactenstics which they
have.””” The content requirements of Hart's argument leave open the
possibility that laws mayv be unjust or immoral in the broad sense of justice
or moralitv. In Hart's view. narrow definitions of either morality or law
“lead us to exclude certain rules even though they exhibit all the complex

Id ar 139,
Il at 188,
Id. ar 190-93.
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characteristics””® of morality or law, thus complicating and obscuring the
study of these social phenomena.” The use of narrow concepts “would
force us to divide in a verv unrealistic manner elements in a social structure
which function in an identical manner in the lives of those who live by it."80
Itis at best candid to suppose that the adoption of narrow concepts “is likelv
to lead to a stiffening of resistance to evil, in the face of threats of organized
power, or a clearer realization of what is morally at stake when obedience
1s demanded.”®! The law can be, and often has been, an instrument for
those who manage to secure enough cooperation from some to dominate
others.%?

Unlike Hobbes, Hart maintains that “to make men clear sighted in
confronting the official abuse of power,”® as well as in confronting the
social abuse of appeals to morality, it is important to “preserve the sense
that the certification of something as legally valid [or morallv good] is not
conclusive of the question of obedience.”* The sense that one can appeal
to “something outside the official system” ultimately to settle the issue of
obedience “is surely more likelv to be kept alive among those who think that
rules of law mav be iniquitous, than among those who think that nothing
iniquitous can anvwhere have the status of law.™> Thus, Hart believes that
laws are made, not discovered. Among other things. laws are made to
protect interests, to distribute social benefits and burdens, and to secure
peaceful, cooperative social life. That they have often fallen short of these
goals is a reason for criticism, rather than for claiming that theyv are not
really law.

In principle, the minimum content of natural law is compatible both
with gross violations of human beings” prima facie entitlement to equal
treatment and with the maxim that differential treatment requires special
forms of justification. For Hart, that neither law nor accepted social
morality need extend minimal protection and benefits to all persons within
their scope are “painful facts of human history.™

b.  Natural law in the positive law

We can now apply the two-interpretation analvsis to the second part of
the reciprocal containment thesis: that the natural law is contained in the
civil law. The contractarian interpretation does not help to make the thesis
intelligible. It seems empirically false that all commonwealths incorporite
laws for peace, the surrender of the right of nature, and the performance

8. Id. at
79, Id.

20, Id.at 177,

205.

31, Id. at 205.
82, id. at 2953-06
830 Id. at 206.
34, Id.

35, Id.

36, Id. at 196.
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of contract. The contractarian meaning certainly cannot explain what the
second part of the thesis would mean in commonwealths by acquisition.

Gregory Kavka tries to unpack the second part of the reciprocal
containment thesis by suggesting that it might involve either a weak or a
strong claim. The strong claim runs counter to Hobbes' legal positivism and
to his unvielding belief in the ultimate, absolute authoritv of the common-
wealth’s sovereign. The sovereign could very well repudiate the laws of
nature without the subjects being able to protest. The weak claim is that the
sovereign or its agents must interpret the laws of nature. These laws are "not
fully developed untl embodied in civil law.”®7 In other words, the weak
claim asserts that the laws of nature “are to be presumptively regarded as
part of the civil law of anv State even without explicit enunciation or
enactment.” % But the first disjunct runs into the same problem as the
strong claim: the sovereign has the power to interpret the laws of nature in
any way it sees fit. Moreover. the second disjunct at most could mean that,
before enactment, the laws of nature have the status of rational guides for
their sovereign’s legislative activity. Ascribing such a status to laws of nature
would not explain—without falling prev to circularity—why the laws of
nature should be normative constraints on legislation.

Kavka believes that Hobbesian philosophv is in a better position than
Hobbes to support the strong claim that natural law “is contained in the
civil law of all satisfactory States.™ If “satisfactory states™ are defined as
those commonwealths with rational sov ereigns, Hobbes would agree that
the natural law 1s contained in the civil law of all satisfactory states. In these
commonwealths the interpretation problem does not arise because the
rational sovereign’s legislative authority is consistent with the laws of
nature. The laws of nature are “contained in” the civil law of such
commonwealths in the sense that thev are incorporated in it. The theorems
of moral philosophy are part of law properlyv so-called.

The definiuon of civil law Hobbes offered is not wholly content-
neutral. If content considerations constrain what 1s to count as law, then not
every interpretation of the laws of nature is correct. At least two condmons
must be met for the interpretation of the laws of nature to be “correct.’
First, the ratonal sovereign must see itself as constrained by the laws of
nature. Second, the rational sovereign‘s interpretation of the laws of nature
must secure the peace and prosper ity of the subjects of the commonwealth.

~Maoality promotes persons’ rational self-interest, notablv their fundamental
interests in social peace, security of their persons, and comfortable living.
To the extent that in commonwealths with rational sovereigns the laws of
narure impose content requirements on law, there is a congruence between
morality and las.

This implication of Hobbes™ view 1s limited, however, by his assertion

that the laws of nature are contained in the civil law in @/l commonwealths
of the world. A foruori, thev would be contained in the civil law of

A7, Kavka, supra note 43. at 249
S8, id

Q9. Id. at 250.
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commonwealths with irrational sovereigns. Bv “irrational sovereign,” we
mean a sovereign who acts against peace and the prosperity of its subjects.
Hobbes simply assumed that sovereigns are rational (or should be pre-
sumed rational by adjudicators), and therebyv mystified law as a product of
rationality.

2. De-mystification and Re-mystification

As we have shown, Hobbes' positivism has formalist elements. Strictly
defined, all law issues from a sovereign with authoritv to enforce
compliance.®? Legal justice is nothing but the formal, logical application of
positive law. The Hobbesian laws of nature are articles of peace that reason
suggests, whereby individuals may come to an agreement to or der societv in
a state of peace. These “articles of peace” are only improperly ter med

“laws.” This thick positivism is the progenitor of Bentham’s imperative
theory of law and of Ausun’s influenual statement of legal positivism.*!
Hobbes' positivism de-mystified the law to the extent that it broadened the
traditional natural law definition of law to include even iniquitous rules set
in place by human powers.

But his rationalistic formalism mystifies sovereignty and, through
sovereignty, civil law. Hobbes' understanding of positive civil law as a
product of sovereignty (and vet) reciprocally contained in natural law
infuses his legal theory with a quality of normative mystery contemporary
legal realists and pragmatists are quick to discredit. This quality seems to
spring from the idiosvncratic character of Hobbes™ legal theorv. Unlike
orthodox natural law theorists on the one hand and strict positivists on the
other, Hobbes gave an important role to the laws of nature while arguing
that, ulumately, the meaning of law and justice can be elucidated only by
reference to a constituted state.

D.  Distributive Law and [ustice

1. Distributive Laws vs. Penal Laws

Hobbes divided law into two broad categories. natural and positive.*?
The natural laws are those which have been laws for all eternity. These are
not only “natural,” but also “moral” laws, consisting in moral virtues such as
justice, equity, and all habits of mind conducive to peace. Positive law, on
theother hand, islaw made “by the will of those that have had the sov
power over others: and are either written, or made known to men. bv
other argument of the will of the legislator.”?

90.  Hart, supra note 38, at 126 ("The vice known to legal theorv as formalism o
conceptualism consists in an attitude to verbally formulated vules which both seeks to disguuse
and to minimize the need for . .. choice [in the application of general rules to parncular cases],
once the general rule has been Jaid down.”).

91. John Austin, 2 Lectures on Jurisprudence or the Philosophy of Pasitive Law (Robert
Campbell ed., 3th ed. 1911) (1873); Jeremyv Bentham. The Limits of Jurisprudence Defined
139 (Charles Warren Everett ed., 19453).

92, Hobbes, supra note 17. at 211.

93, Id at 212,
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Positive laws, Hobbes wrote, are either distributive or penal. Distrib-
utive laws are those that determine the rights of subjects, “declaring to
every man whatitis by which he acquireth and holdeth a propriety in lands,
or goods and a nght or liberty of action; these speak to all subjects.”* By
contrast, “penal” laws are those “which declare, what pelnl[\ shall be
inflicted on those that violate the law; and speak to che ministers and
officers ordained for execution.”> [f the positive law includes tortlaw, then
tort law would appear to be, in Hobbes’ view, distributive, and the rules of
justice it establishes are rules of distributive justice. Insofar as they are
directed at citizens rather than officials, the laws of property, contract, and
substantive criminal laws are also disiributive laws in Hobbes’ sense.

Hobbes' distinction between distributive and penal laws does not
correspond to Aristotle’s realms of distributive and corrective justice. For
Hobbes, distributive positive laws would seem to include the laws of
corrective justice insofar as they are addressed to subjects rather than
officials. Again, according to Hobbes, “[DJistributive are those that deter-
mine the rights of the subjects, declaring to every man what it 1s. by which
he acquireth and holdeth propriety in lands, or goods. and a right or liberty
of action.” A right or liberty of action could include a right to bring a
claim for damages, since one of the means by which one “acquireth and
holdeth a propriety in lands, or goods™7 is as a consequence of a successful
damage action. Tort law 1s also, in this sense, distributive. Penal laws are
addressed to "ministers and officers” and declare “what penalty shall be
inflicted on those that violate the laws.™" Hobbes seemed to mean by
distributive positive law all of the “primary rules of obligation™ (in Hart’s
sense) addressed to citizens.

By definition, distributive positive laws establish norms allocating
goods and liberties among members of society. Call them “allocation rules.”
Do allocation rules entail rules that maintain distributive arrangements?
Are “allocation maintenance” rules loglcall\ or practically 1equned to
dictate procedures to follow when there is, as there inevitably is, willful or
accidental deviation from the initial pattern of distribution selected for its
ability to secure peacer The Aristotelian analvsis of justice suggests that
allocation maintenance rules are logically quuned bv a system of human
allocation.

Hobbes™ legal theorv suggests that allocation maintenance rules are a
practical, but ethlcall\ contingent, feature of a just system of legal rules. In
theory, occasions ofpl ivatelv complained of or off1c1all\ noticed deviations
from an optimal distribution—A batters B; C converts D's property; E
mismanufactures Fs automobile—could be viewed as occasions for
forward-looking measures that would deter future injurious conduct,
improve safetv, morallv educate, or encourage insurance. They could also

94 Il
5. Id
96, Id. at 212,
97, Id.

98, Id.at 212
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be viewed, following Aristotle or Kant, as occasions for backward-looking
measures such as reparation or punishment.

Hobbes was openlv hostile to backward-looking responses to “past
evil.” He posited as his seventh law of nature that pmel\ vengeful or
retributive responses to evil are never justified.” Proper punm\e responses
aim at a good to be gained, such as rehabilitation (“correction of the
offender”) or deterrence (“direction of others”) rather than a loss to be
restored or a gain to be disgorged.'® [f, as a descriptive matter. American
personal injury law has focused on backward-looking. corrective justice, it is
not because of logic alone.

Hobbes did not distinguish distributive laws that allocate from com-
plementary distributive laws that function to maintain allocations by
mandating rectification. Indeed, Hobbes had little to sav about the details
of the “corrective” dimensions of distributive law. His theorv can be
interpreted as leaving maximum discretion to the sovereign in choosing a
corrective justice system. A sovereign could enact regulations aim ed at
increasing safety and deterring willful injury but providing no legal vemedy
forindividual instances of injurv. A sovereign could decide to reat some or
all human-caused interference with an inital allocation as crimes. awarding
no monetary damages to the victim but punishing the injurer. Victims, if
paid, could be paid from public funds or private funds: the private funds
could belong to the injurer or not. Something other than money, such as an
apologv, could be awarded the victim. The sovereign could decide 1o trear
some or all human-caused interference with mniual allocations as tort. bhut
award damages from public funds or private insurance funds.

2. Commutative [ustice vs. Distributive Justice

For Aristotle, justice is a virtue, and like other virtues, a mean between
two extremes.'?! Justice, the chief and most comprehensive of ail virtues,
implies obedience to law and fairness to others.!”? justice as fairness
signifies taking no more than one’s share of the good things and at least
one’s share of the bad.’® Justice as conformity to law signities ohedience to
norms whose aim is the happiness of the social and political ¢ ‘(\mmunir" f
The realms of the unjust and the unfair are not perfectlv congruent:
ev enthmg unfair is unlawful, but not evervthing unlawful is unfair, 10 Yer
“justice exists only between men whose mutual relations are governed by
law; and law exists for men between whom there is m]usuce For \oa'
justice is the discrimination of the just and unjust. . .. We do not allow amer
to rule, but rational principle . . . .71
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Aristotle  distinguished  between  distributive  justice—fairness in
distribution—and rectificatory or corrective justice.!®” Distributive justice
concerns the proper apportionment or allocation of goods such as wealth or
honors.'® Aristotle allowed that a just apportionment may be equal or
unequal, in accordance with principles such as merit, need, desert, or
entitlement. Rectificatory justice concerns both voluntary transactions, such
as sales. consensuallv initiated bv the parties, and involuntary transactions,
such as theft, which is clandestine and nonconsensual .1%® After a voluntary
or involuntarv transaction that offends the rectificatory ideal of justice the
judge tries to take awav the offenders’ gain and restore equilibrium,!1©

According to Aristotle, in such a situation,

(1]t makes no difference whether a good man has defrauded a bad

man or a bad man a good one, or whether it is a good or a bad

man that has committed adultery, the law looks onlv to the

distinctive character of the injury, and treats the parties as equals

if one inflicted injurv and the other has received it. Therefore, this

kind of injustice being an inequality, the judge tries to equalize it;

for in the case also in which one has received and the other has

inflicted a wound, or one has slain and the other been slain, one

suffering and one action have been equally distributed: but no
judge tries to equalize things bv means of one penalty taking awayv

the gain (or pain) of the assailant.!!

Aristotle understood that his use of the terms “gain™ and “loss™ in connection
with involuntary noncommercial transactions is metaphorical.!!?

Bv contrast, for Hobbes, law may be penal or distributive in its
function while justice may be commutative or distributive. For Hobbes,
commutative justice is the branch of corrective justice identified by Aristotle
as involving voluntarv transactions.''> Commutative justice, described by
Hobbes as arithme[icél, requires the performance of a contract. It consists
of equalityv in the thing for which the contract has been made. Distributive
justice is geometrical. It entails equal benefit for equal merit. When Hobbes
described laws as distributive, he was referring to their function. When he
described justice as distributive, he was referring to a quality a law must
have in order to accord with a natural standard.

Hobbes plainly intended distributive justice to include Aristotle’s
conception of both involuntary corrective justice and distributive justice.
Less clear is Hobbes' intent in departing from the distinction between
arithmetical justice and geometrical justice he found in other writers. He
clearly saw error in

this disctinction, in the sense wherein it useth to be expounded. .

107 Idoar 112-17.

1OR. Idat 117-20

1oe. Id.at 117, 120,

110 fd. at 115,
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. To speak properlv commutative justice, is the justice, of a
contractor; that is, a performance of covenant, in buving, and
selling; hiring, and letting to hire; lending, and borrowing:
exchanging, bartering, and other acts of contract.

And distributive justice, the justice of an arbitrator; that is to sav,
the act of defining what is just. Wherein, being trusted by them
that make him arbitrator, if he perform his trust, he is said to
distribute to every man his own: and this is indeed just distribu-
tion, and mav be called, though improperly, distributive justice:
but more propell} equity; which also is a law of nature . . .. 4

Hobbes rejected Aristotle’s notion that distriburive justice can be based
on any standard of “merit.”!'!'> Distributive justice, Hobbes said, is really
equitable distribution. It must be based on an arbitrator’s judgment of
equity. In contrast, Aristotle believed that principles of distributive justice
match individuals with their deserts. To Hobbes, however, such reward for
merit 1s a matter of ‘grace,” not justice.''®

II.  Coxrtexporary QuUesTiONS, HOBBESIAN ANSWERS

Our elaboration of the legal philosophyv of the Leviathan reveals a
philosophy that is consistent with the abandonment of corrective justice as
the foundation for tort law. Indeed. it i1s consistent with the abandonment
of tort law itself. Such an appreciation of the Hobbesian perspective can
help contemporary Aristotelians and their critics frame the nature of the
normative “‘tort theory” enterprise.

Lately, this enterprise has most often begun with effons to show the
morality or moral consistency of existing personal injury law. Current tort
theory often takes moral assessment of the permissibility or necessity of
strict, no-fault liability as its central challenge. To contemporary tort
theorists, Aristotle’s appeal lies in his provision of a formal, analvtic
distinction which, when combined with substantive Enlightenment values
of equality or equal rights, appears to generate an obligation of individuals
and/or society to annul losses. Aristotle provides an analyvsis that purports to
distinguish sharpl\ annulling losses from punishing wrongs and distribut-
ing resources fairlv.

A Hobbesian perspective, which assumes human equality but collapses
distributive and relevant dimensions of corrective justice, asks comempo—
rary theorists to rethink common normative assumptions about annulling
losses in response to the inequality resulting from, or violation of rights
implied by, victim-injurer relationships. It asks us to rerhink whether
individuals have a moral duty to annul losses, or a reason to annul losses in
addition to submitting to punishment; whether a workable government
must have institutions of corrective justice distinct from institutions of
distributive or retributive justice; whether, even if protecting equalitv or
equal rights is their aim, corrective instiwitions must have the private,

114, Hobbes, supra note 17, at 118,
115, 1d.: Anistotle, supra note 3. at 112 ("[A)wards should be according to merit” 7).
116. Hobbes, supra note 17, ar 118,
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bilateral, transactional character of current American tort law; and whether
a regime of correction can be a regime of justice if it must—or may—ignore
distributional concerns.

The Hobbesian perspective asks us to rethink the connection between
corrective justice and formalism. Hobbes' theory presents an “immanent
rationality” formalism that rejects kev aspects of Aristotle’s analvsis. In
doing so, it challenges Weinrib’s assertion that Aristotle “sets out the
Jusuflmtow structures to which any coherent leg"tl arrangement must
conform.”!7 It is by no means self- evident that, or in what sense, Hobbes’
distinction between distributive and commutative justice is less “coherent”
than Aristotle’s distinction between distributive and corrective justice.

In addition, reading Hobbes in light of current corrective justice
debates suggests the importance of two specific tasks. First, reading Hobbes
suggests the importance of asking certain questions that are not being asked
today, chiefly, “who is formalism?” It is bevond the scope of this paper to
discuss the social context of the Lewathan. Understanding the context of
formalism, however, may provide surprising instructions about where to
look for insights into the direction of current theorv.

Second, reading Hobbes suggests the need for expanding the range of
plnlo%oplnml questions that are asked about personal injury cases. The
question, “are fault-based liability and strict liability morally consistent and
justifiable>” is an important one. Obsession with that question, however,
has come artficiallv to constrict discussion about morallv appropriate
responses to pelsonﬂ mjury. Certainly, Hobbes' list of nineteen moral laws
or virtues is quaint. But it, like similar lists in Aristotle’s ethics, stands as a
reminder of the richness of moral thinking and discourse.

Hobbes was not above moral reductionism. Indeed, he believed that
the collective demand of his nineteen moral virtues could be summed up in
one—the negative Golden Rule. Even if, as Hobbes thought, all of the
moral virtues could be incorporated ‘in a single imperative, there would
arguably be a great deal to sav about the the morality of particular features
of American personal injury law. Yet there has been a striking tendencyv
among philosophers to prefer more reductive to less reductive modes of
analvsis.

A, Who Is Formalism?

On March 8 and 9, 1991, the Universitv of lowa College of Law
sponsored a conference entitled "Corrective jusmce and Formalism.” The
brochure for the conference stated its goals in broad terms. It would
examine the moral dimensions of an important area of law. Conferees were
to elaborate theoretical perspectives on “the care one owes to one's
neighbors.”"® The academics who presented papers at the conference were
asked to focus their comments on the contributions of two scholars,
Professor Ernst Weinrib of the Universitv of Toronto and Professor Jules

117, Weinrib, supra note 4, at 413,
118, Brochure, Corrective Justice and Formalism. Symposium of the Towa College of Law
(on file with the Iowa Law Review).
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Coleman of Yale University, to the growing literature on tort theory.
Weinrib and Coleman were paired because, to a significant extent, they
view tort law as a reflection of corrective ideals of justice and as having
moral foundations not whollv reducible to economic instrumentalism.

Professors Weinrib and Coleman both attended the conference. Thev
labored hard for two solid days to present their latest reflections on legal
theory and to respond with care to the serious papers and questions
introduced for discussion. With characteristic intelligence, warmth, and
humility, Wemrib sought to defend his formalist conception of corrective
justice.

Weinrib’s remarks brought the following odd-sounding question to
mind: who is formalism? That is, what kind of person is likely to advance
legal formalism? Who finds formalism plausible or credible? Who finds
solace in formalism’s mandate for richer and richer articulation of strictures
contained in the law? We understand these to be questions about the
psvchology and sociology of legal theory.

The "who is formalism™ question emerged as an unexpected response
to a certain stvle of philosophical ar gument Weinrib employed in defending
his formalism. Weinrib asserted that “we lawyers know that causation is not
the same thing as market deterrence,” and that “we lawyers know that
adjudication is not legislation.” These assertions seemed to resonate with
many m his audience. The conference audience consisted, in part, of
significantly hike-minded philosophers without strong affinities either to
“law and economics™ or “critical legal studies.” Yet both like-minded and
hostile listeners could potentially appreciate the psvchological and socio-
logical limitations of ar guments that appeal, even in the Iespected names of

“reflective equilibrium™ and “paradigm case intuitionism,” to the privileged
“we' of Twe lawvers know”

Some who sat in Weinrib’s audience may have been waiting to be

Pd\h;id@( of plecnel\ the assertions he elected to assume as true. As the

“law 1s politics™ slogan of the critical legal studies movement attests,'' many

lawvers would disagree that adjudication is relevantly different from
legislation. One does not have to be a left-winger, however, to be skeptical
of the distinctuion between adjudication and legislation. The experience of
teaching ‘uriﬁprudence to American law students and undergraduates
suggests that some students, by virtue of their race, clasr, gender, sexual
orientation or disability, arrive at law school already belle\mg that judges
engage, someumes for better. tvpically for worse, in making law (legisla-
tion) rather than finding law (adjudication). For these individuals, formal-
1ism can jook like an elaborate form of self-deception. the arguments used
to defend 1t appearing obscure, circular, and self-serving.

At the {owa conference, Professor Weinrib described formalists as
;.nguivw about the requirements of law in a non-vicious circle with a “wide
arc.” Formuahsts reason from what they explicitly believe about the law te
implicitly believe about the law, he explained. A formalist begins

1

% G
with explicit faw, pIubCS Its presuppositions to reveal implicit law, and then

114G, Ser generelly The Politics of Law (David Kairys ed., 1990)
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probes further still to reveal the deepest presuppositions of law. Weinrib
argues that the deepest probe reaches to the conceptions of Hegelian
abstract right, Kantian right, or natural rights immanently contained within
the law.

Suppose two interpreters of the Fourteenth Amendment, for instance
Chief Justice Rehnquist and Justice Blackmun, begin with its express terms.
Theyv both find the ideal of ordered liberty: but then, at a stll deeper level
thev find the opposing “law,” one dlscoxelmg that abortion choice is
women's fundamental ngh[ the other discovering that it is not.'>* Who is
correct? Which position 1s most defensible? True? Formalism claims to be
consistent with the fact of earnest expert disagreement. A good deal of
attention has gone to debating whether that particular claim of formalism
can be sustained.'?! We are not here, however, interested in assessing
formalism as a theory in the usual way. Rather, we are interested in who can
be a formalist and whether onlv certain kinds of individuals will find the
project and methods of formalism appealing.

Formalism is sometimes viewed as inherently conservative. Indeed, it
mstructs those who reason about law and decide legal cases to look to
established positive or natural norms. Members of politically powerless,
disadvantaged groups who cannot accept that there could be legitimate
legal barriers to empowerment and welfare may be inclined to balk at
positivistic formalism..Accustomed to the criticism that formalism impedes
reform. Weinrib argued at the lowa conference that preciselv because his
theory is purelv formal, it should not worrv or impede reformers. If tort
reformers want the law to do good thmgs thev can work toward the
enactment of law that will do good things. W einrib’s onlv reservation about
such a project derives from his belief that the good Lhmgs legal reformers
have typically done n the last one hundred vears, in responding to the
admitted limitations of the common law, have not been consistent with the
principles of corrective justice that make tort law itself coherent.

Weinrib's putatively reassuring response, that reformers may work
toward the enactment of better law, i1s not actually or equally reassuring to
evervone. It mav be reassuring to those who believe that thev or their
representatives have the power to bring about substantive leglshme
reform. It may be reassuring to those who believe that the requirements of
natural law or political nlomhu are contained in the positive law, awaiting
discovery by a sympathetic judiciary.

Why was formalism: appeq[mg to Hobbes? A good deal is known about
his life and his beliefs.'22 Born in 1588, Hobbes

found himself i a country where peace and security were

constantly in jeopardy because of the demands for Albelt\ and a

greater share of government by the growing class of tmdels,

120 Cf. Thornburgh v, American College of Obstetricdans and Gynecologists. 476 U.S.
TATL TS5 (1680) (White, |, dissenting).

121, ¢f. Ronald Dworkin, Law’s Empire (1986)

1220 Miriam Reik, The Golden Lands of Thomas Hobbes (19771 George Robertson,
Hobbes (3chofarly Press 1970) (1916G) Arnold Rogow, Thomas Hobbes: A Radical m the
Service of Reaction (1986).
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professional men, and yeomen farmers who rated the authorityv of
the Bible and of their own consciences above that of the magis-
trates, bishops, and counsellors of the king.!23

Hobbes particularly despised the authority of organized religion. He almost
lost his life for his beliefs. Hobbes' brand of formalism facilitated a
theoretical defense of supreme secular authority. Secular authoritv is as
unassailable as church authority if the natural law is contained in the
positive law and the positive law is contained in the natural law. Hobbes
hoped his formalism would catch on, ending the political chaos of his time,
uniting the citizens of England by showing that rationality, prudence,
religion, and morality required that all submit equally to the will of an
absolute, indivisible, sovereign commonswealth.

In the United States and similar western nations, manv people seem to
believe that the positive law has a special relationship to religious, moral, or
humanistic values; that theyv are largely congruent. We suggest. however,
that legal formalism will not be appealing to those who have come to doubt
that special, congruent relauonship. Nor will it have appeal 10 those who
doubt that they can win criticallv important legislative and Judicial battles
for reform. None of this is intended to prove that formalism is theoretically
untenable. We only offer for consideration the thought that formalists in a
pluralistic society that includes marginalized groups have a harder rhetor-
ical job than their arguments would seem to indicate that they know.

B.  Is the Cheice Between Fawlt and Strict Liability the Only Question?

Corrective and distributive rationales coexist in American law. Fault-
based and strict-liability co-exist as well, and are often defended by appeal
to corrective and distributive rationales, respectively. Remgm"mg this.
Jules Coleman assigned to legal philosophers the task of d eudmg ‘whether
any moral principle or consistent set of such principles can adequately
explain and . . . justfy both fault and strict hability. "2

for Hobbes, the importance of Coleman’s question would have been
twofold. The question would have been an important one for moral
scientists engaged in pure research and for jurists charged with interpreting
the law. The civil law contains the natural law—the moral virtues. Jurists
charged with interpreting the positive law should have right reason with
respect to moral law.

For Hobbes, the natural law is a morality of peace. Conduct is good or
bad in relation to whether 1t promotes or 1mp11rs peace. H())be who
rejected Aristotle’s theorv of corrective justice for involuntary transactions,
did not directly address the choice between fault and strict liabilitv or
whether the two are morally consistent. Hobbesian moralitv nevertheless
suggests several very different responses to Coleman’s question. [t 1s

123 Hobbes. supra note 17, at 7.

124, In Moral Thecries of Torts: Parts [ and I, supra note 10, Coleman assines that tort
Jaw s a morallv signiticam phenomenon. He also scems to assume that existing tort law, in
fact. imposes habilitv sometmes on the basis of moral fault. Given the applicaiion of objective
standards of intent i intentional torts and reasonableness in negligence, it is not shvions that
tort law is governed at all by prinaiples of moral fault.
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consistent with the broad outlines of Hobbes’ theorv to suppose that no
private law civil tort remedies are morally required by natural justice.
Equity, pardon, and forward-looking retribution are moral virtues under
Hobbes' natural ethic. Arguably, rational persons in a state of nature would
agree to submit to the authority of a sovereign who collected taxes for a
social insurance svstem that compensated all victims of accidental injury.

A uulitarian’s antipa[h\' to purelv backward-looking private law re-
sponses to intentional and accidental injury is also consistent with the broad
outlines of Hobbes” moral thought. An aggressively forward-looking Hob-
besian moralist might conclude that the fault principle is an indefensible
limitation on liability for injury where goods presumably conducive to
peace, such ds safety and efficient risk-spreading, can be achieved through
a mix of fault-based and strict hability.

Another response would find an argument for fault-based lability in
the natural law against pride. Hobbes described pride as the failure to
acknowledge others as naturally equal to oneself. It i1s Kant's version of this
idea that grounds Weinrib's defenses of the fault principle in traditional
tort law.

A further response would find in the equity and ant-pride laws of
nature an argument for a no-fault tort scheme. The most secure peace may
depend upon victim-oriented responses to injury that do not discriminate
against victims on the basis of moral assessment of an individual injurer’s
state of mind. According to Coleman, "moral philosophers largelv have
ignored the question of who should bear a loss when no candidate for it is
at fault.”!2> Coleman asserts that moral philosophers “have stopped con-
tributing to the dialogue at the verv point where their contribution is
needed most.” ="

The important question of the consistency and justifiability of the
fault-based and sirict hability tendencies of contemporary tort law can
overpower other mmportant questions. Consider the following intentional
tort case.'%” A tour-vear-old boyv, Salvatore D’Angelo, intentionally battered
his teenage babvsitter, bleﬂ\mg both her arms. She sued in tort. Accor ding
to Coleman's theorv, corrective justice will impose a prima facie duty on the
agent. little Salvatore, that gives him a reason for acting to annul ‘the loss
occasioned by his wrongdoing. He mav be excused from such a duty
because of his age. For now. we will ignore the problematic nature of
speaking about the moral reasons small children —or other mental incom-
petents liable for intentional torts at common law—have for acting. The
implicit attribution of moral responsibility here is provisional.

Societv’s tort svstem, in the name of corrective justice, mav 1mpose
private llabllm on Salvatore as the mode of rectification. Does it have to? A
publlc response to private injurv is a commgem requirement in Hobbes’
view, existing onlv to the extent peace requires. Coleman, however,

25, Markets. Morals and the Law. supra note 10, at 183.

126, Id.
127, "The fuct pattern which follows is based on Ellis v. D’Angelo. 116 Cal. App 2d 310
(1953} (holding thar a child of four mav be held hable for n.[emmnal torts).
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apparently believes that justice requires a public response to intentionally

caused personal injury, non-contingently. Yet the existence of moral 1‘1ghts
and duties of corrective justice does not entail that the state ought to do
anvthing in response to the “fact” thata particular victim experiences a loss
and an injurer has a duty to that vicum. Arguably, the state must enforce
the moral “rights” of victims. States, however, do not enforce all of our
moral rights. It is not obvious that a just state would be less just if it
emploved noncorrective, nonrelational modes of responding to injury.

Tort theorists are obliged to provide an understanding of the moral
argument from individual moral rights to morally obligatory public insu-
tutions protecting those rights.

While some would say that corrective justice requires that the sitter be
paid out of Salvatore’s (or his insurance company’s) pocket, Coleman would
entertain, in our view properly, the possibility that some nontort distribu-
uve mechanism could justly compensate the sitter. Coleman would proba-
bly agree that a just society may conclude that Salvatore is not a morally
CLllp'lblG agent and thus impose no legal liability. Can a just society
recognize that Salvatore is morally innocent and stlll hold him liable in
intentional tort bv appeal to the “two innocents” maxim?'2¢ The two
innocents maxim provides that as between two innocent parties, loss should
ultimately fall on the party who instugated or caused the injury. Legal
liability premised on the two innocents maxim is not barred by Coleman’s
mixed conception of corrective justice. However, Coleman w ould stress that
application of the maxim is not the application of corrective justice if
Salvatore 1s innocent rather than a wrongdoer. In so far as tort law relies
upon the two innocents maxim, the justice of tort law is distributional. In
two innocents cases involving children and the insane, the argument is
often made that imposing lability on an incompetent will encourage
responsible adult caretakers with an economic interest in the defendant’s
estate to take precautions against injury.

128, See. eg., Polmaticr v. Russ. 337 A.2d 168 (Conn. 1988) (holding insane person hable
for intenuonal tort, and staung “where one of two innocent persons must suffer loss from an
act done, 1t is just that 1t should fall on the one who caused the loss rather than on the other
who had no agency in producing it and could not have avoided 1t"); Losee v. Buchanan, 31
N.YL 476 (1873) (holding there was no habihty without fault for injuries caused by paper mll
explosion, and there was no application in case like this of rule that "where one of two innocent
parties must suffer, he who puts in mouon the cause of injury must bear the loss™: Breunig
v. American Family Ins. Co. 173 N.W.2d 619 (Wis. 1970) (declaring no hability without fault
for injuries caused by suddenly msane person and finding that policy basis for holding
permanently insane persons liable for their torts includes “[wlhere one of o innocent
persons must suffer a loss it should be borne by the one who occasioned it™); jollev v. Powell,
209 So. 2d 647 (Fla. Dist. Co. App. 1974), cert. demed, 309 So. 2d 7 (Fla. 1973) (finding rhat
imsanity of man who shot another under bizarre circumstances does not justifv exception to
reasonable man standard and stating 'w hue one of two imnocent persons must suffer a loss,
it should be borne b\ the one who occasioned i17); ¢f. Becker v. Interstate Properties, 569 F.2d
1203 3d Cir. 1977) (holding real estate (le\e]opm liable for neghgence of undercapitalized
sub-contractor); Ellis v. D'Angelo, 116 Cal. App. 2d 310 (1955 (inding thot child of four may
be held liable forintentional torts C\plammu that “itis just that the loss should fall on the estate
of the wrongdoer rather than on that of a guiltless person, and that without reference to the
question of moral guilt”)

The cases above are a diverse sampling of cases citing the influenual maxnn. Each case
appears in W. Page Keeton et al.. Tort and Acadent Law (1989).
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It 1s generally assumed that corrective justice or corrective and
distributive justice together exhaust the moral foundations of personal
mjurv law. This assumption is not clearly warranted. Morally speaking,
from a perspective that emphasizes Iesponslbllltv one could argue that
Salvatore’s parents ought to be liable for his intentional injuries because
thev are his parents. We do not propose to defend this view, but a moral
perspective that regards certain family members as co-responsible is not on
its face implausible. The existing common law rule officially limits parental
responsibility to instances in which the parents had reason to know of their
child’s dangerous proclivities. But why should parental liabilitv be so
limited? The move awav from the patriarchal legal rules that formerly
treated husbands and wives as a single entity, did not foreclose a new
morality and law of familial responsibility.

Evenwithouta morality of familial IGSPOHSlblllt\ one could argue that
non-negligent parents should help to pay for the sitter's injuryv. A morallv
decent thmg to do might be for the parents to offer to pav at least half of
the sitter’s medical costs. It would be a wayv of expressing gratitude. It would
acl\nowledge that it was out of a mutuall\ beneficial arrangement (“con-
tract”) for services that the injury to the sitter occurred. The implausibility
of the argument that the sitter’s wages reflected her risks, makes the
loss-sharing argument very attractive from a moral point of view.

Should tort law sometimes require sharing losses in the name of
decency, or gratituder Are there swi generis moral relationships or ad hoc
moral obligations that justify legal liabilitv on some occasions? Should tort
law require moral virtue of parties in situations in which corrvecuve and
distributive justice would not call for labilitv? Do such situations exist> Do
exlstmg tort rules, such as the rule that limits parental liabilitv or the Iul
against “bad Samaritan” liabilitv, refiect rejection by positive law of Hobbes
moral virtues—his natural laws—as legal requirements” Can traditional
rules conceived by philosophers in correcuve justice or distributive justice
terms be reconceived in terms of moral virtues? Can thev be reconciled with
moral virtues?

Such questions warrant exploration, alongside the question of the
morality of strict lability that has become a staple of mainstream tort
theory. To date, the small number of philosophers who have turned their
attention to tort law and to questions of hability in the absence of fault have
been remarkably like-minded about the kind of moral reflection they deem
relevant to the tort law. It 1s no small accompllshment In connection with
personal injury law, to illuminate, as several theorists have, the moral
quunremems of equalm, of moral rights, and of reciprocity. But, we
conclude, it will be important to go broader as we go deeper.
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