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1. INTRODUCTION

As interest increases in the prospect that the unfair trade laws
could help domestic producers stem the rising tide of energy imports
into the United States, it is timely to make a close examination of en-
ergy-specific issues pertinent to future potential petitioners and of the
federal agencies responsible for investigating their allegations. Imported
downstream products, such as petrochemicals, and energy-intensive
products, such as aluminum and paper, have also received additional
scrutiny. This article surveys the principal issues that investigations of
energy imports raise under the antidumping and countervailing duty
laws,! Section 301 of the Trade Act of 1974,2 and Section 337 of the
Tariff Act of 1930.% The article explores the impact that recent devel-
opments in Department of Commerce and International Trade Com-
mission practice, recent judicial decisions, the United States-Canada
Free-Trade Agreement,* and the major provisions of the Omnibus
Trade and Competitiveness Act of 1988% might have on such
investigations.

1.1. Two-Tiered Pricing of Energy Resources

Much of the concern over energy and downstream product imports
arises because several of our major trading partners maintain two-
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tiered pricing schemes for energy resources, in which domestic prices
remain substantially lower than the world market price. For example,
Mexico maintains below-world-market domestic prices for natural gas,?
and Canada maintains below-world-market domestic prices for hydroe-
lectric power.” The low domestic prices arguably distort trade with the
United States for two reasons: (1) they enable such countries to sell
energy selectively to the United States at very low prices without
dumping, and (2) they substantially lower the production cost of deriv-
ative products, although (as discussed below) they are generally not
subsidies to such products under the countervailing duty law.

2. THE ANTIDUMPING LAw

United States antidumping law requires the imposition of an addi-
tional duty on products prior to their sale in this country if the imports
are priced below fair value—either their price in the home or third-
country markets or their fully allocated cost of production.® The De-
partment of Commerce (Commerce) determines the degree of dumping
or “margin.”® Antidumping duties are equal to the difference between
the foreign market value and U.S. prices or the amount by which the
U.S. import price undercuts the fully allocated cost of the product.’® A
U.S. industry that makes a product like the investigated import must
also demonstrate injury by the dumped imports prior to the imposition
of antidumping duties.** The International Trade Commission, an in-
dependent federal agency, addresses the question of injury to the do-
mestic industry.*? _

Petroleum, its downstream chemical products, and electricity are
the most important energy products imported by the United States. As

¢ Cabot Corp. v. United States, 620 F. Supp. 722, 726 (Gt. Int’l Trade 1985),
appeal dismissed, 788 F.2d 1539 (Fed. Cir. 1986), vacated in part, No. 86-09-01109,
87-71 (Ct. Int’l Trade Nov. 20, 1986) [hereinafter Cabot I]. Further proceedings have
challenged the determinations of the Court of International Trade. See infra notes 72-
75.

7 See H. LEE, N. FosTER & E. PARSON, CANADIAN ELECTRICITY IMPORTS: AN
ASSESSMENT OF THE NATIONAL SECURITY, ECONOMIC, AND ENVIRONMENTAL IM-
PLICATIONS i-vi (Kennedy School of Government Energy and Environmental Policy
Center Discussion Paper Series, Apr. 1988); T. CONNELL, CANADA-U.S. ELECTRIC-
1ITY TRADE: A SURVEY OF CURRENT TRENDS, CosTS, BENEFITS, AND Issues ES2
(Edison Electric Institute Power Supply Policy Division, Mar. 1988); M. Rothman,
Free Trade and Electricity, Remarks to ICEED Conference on Energy Supply and
Trade Policies: Balancing National and Global Imperatives (Apr. 8, 1988).

8 See Tariff Act of 1930 § 731, 19 U.S.C. § 1673 (1982).

9 See Tariff Act of 1930 § 731, 19 U.S.C. § 1673(b)(1)(A) (1982).

10 See Tariff Act of 1930 § 731, 19 U.S.C. § 1673b(d)(2) (1982).

11 See Tariff Act of 1930 § 731, 19 U.S.C. § 1673 (1982).
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discussed above, a principal feature of the world market for these prod-
ucts is a two-tiered pricing system, in which producing countries main-
tain domestic prices substantially below world-market export prices.
Selling at a higher price in the United States than in the home market
is the opposite of dumping. This leaves sales priced below the pro-
ducer’s cost of production as the only potential source of dumping.'®

It is also unlikely that petroleum or petroleum products are being
sold in the United States for less than their cost of production. The
world price of petroleum is low in comparison with recent years, yet it
is still high by historical levels, and there is no indication that costs
have risen commensurately. It is equally unlikely that refinery products
are being sold below cost, because inexpensive domestic petroleum re-
sults in low production costs for refinery products. That may not be
true of highly refined downstream products, because inexpensive crude
would be a less significant factor in their total production costs.

A below-cost-of-production investigation of downstream petroleum
products could in theory lead to a dumping finding if government pro-
vision of cheap crude oil were considered a subsidy and Commerce in-
cluded the amount of that subsidy in the producer’s cost of production.
In 1986, the Court of International Trade (CIT) held that such subsi-
dies were to be investigated under the countervailing duty law and may
not be taken into account under the antidumping law.'*

Given all of these factors, the antidumping law is an unlikely
source of relief for free-world producers claiming injury from two-
tiered pricing systems of petroleum and other energy products.

2.1. Exports from Non-market Economies

Dumping investigations in non-market economy countries
(NMEs) such as the People’s Republic of China and the Soviet Union
present a different set of problems. The antidumping law recognizes
that domestic prices in such countries are not suitable points of compar-
ison for United States prices because domestic prices in NMEs are not

13 Section 731 of the Tariff Act of 1930, 19 U.S.C. § 1673 (1982 & Supp. 1987),
provides that anti-dumping duties shall be imposed “in an amount equal to the amount
by which the foreign market value exceeds the United States price for the merchan-
dise.” To determine “foreign market value,” Section 773(b) of the Tariff Act of 1930,
19 U.S.C. § 1677b(b) (1982), permits Commerce in certain circumstances to disregard
sales made below the cost of production and, if the remaining sales are an inadequate
basis for determining foreign market value, to base foreign market value on the con-
structed value of the merchandise.

Publi Sﬂﬁ glbl)}?gdg’ﬂ%&g géa%?lg&%g%ﬁgﬁgs%ry%ﬁd States, 651 F. Supp. 1421, 1430 (Ct.



342 U. Pa. J. Int’l Bus. L. [Vol. 11:2

set by market forces.'® Accordingly, in dumping investigations of
NMEs, the statute directs Commerce to locate a free-market country
with an economy at a stage of economic development comparable to the
NME being investigated and to use costs in that country to determine
foreign market value.?®

The preferred approach for employing surrogate country data is to
construct a foreign market value by quantifying the raw materials, la-
bor, and other factors of production used to produce the exported mer-
chandise in the NME, then obtain corresponding values for those fac-
tors from the surrogate country.’” Standard percentages are added to
the total to cover general expenses and profit.'® Commerce may base
foreign market value on the price at which like products from free-
market countries with comparable economies are sold in other coun-
tries, including the United States if Commerce cannot obtain adequate
information to employ the factors-of-production approach.'®

The factors-of-production approach preferred by the Omnibus and
Competitiveness Trade Act of 1988%° (1988 Trade Act) should elimi-
nate some of the lottery aspects of previous approaches to using data
from surrogate producers. Before the 1988 revisions, Commerce first
looked to prices for the subject merchandise in the home (or third-coun-
try) markets of the surrogate producer and, absent such information,
constructed the value of the merchandise in the surrogate country.®
Having little or no incentive to cooperate, potential surrogate producers
often refused to furnish Commerce with the requested, highly sensitive,
price and cost information. In contrast, much of the information needed
under the factors methodology, such as labor rates, raw material costs,
and property depreciation rates, should be available from public

15 See Tariff Act of 1930 § 773(c), 19 U.S.C. § 1677h(c) (1982).

16 Jd. This provision was substantially revised by section 1316 of the Omnibus
Trade Act, Pub. L. No. 100-418, 102 Stat. 1107, 1186 (1988).

17 Section 773(c)(1) of the Tariff Act of 1930, 19 U.S.C. § 1677b(c)(1) (1982),
provides that if the merchandise under investigation is exported from a nonmarket
economy country, and Commerce finds that available information does not permit the
foreign market value of the merchandise to be determined under subsection (a), that is,
on the basis of home market prices, Commerce shall determine the foreign market value
of the merchandise on the basis of the value of the factors of production utilized in
producing the merchandise.

18 Tariff Act of 1930 § 773(e), 19 U.S.C. § 1677b(e) (1982 & Supp. 1987).

1 Tariff Act of 1930 § 773(c)(2), 19 U.S.C. § 1677b(c)(2) (1982). Because the
new approach contains a fallback method which employs information from the United
States, it would also enable Commerce to make at least some estimate of foreign market
value in all cases according to standards clearly set out in the statute, as opposed to
assembling ad hoc the best information otherwise available.

20 1988 Trade Act § 1316, 102 Stat. 1186.

2 See H.R. Rep. No. 576, 100th Cong., 2d Sess. 590 (1988), reprinted in 1988
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sources.

In a case involving oil, for example, the various factors of produc-
tion consumed in producing the oil would be tabulated in the NME
and then valued in a country with an economy at a comparable stage of
development. The cost of production of oil worldwide presently appears
to be well below its world market price. It follows logically that the
constructed foreign market value for oil would be below the world mar-
ket price charged in the United States, resulting in a finding of no
dumping.

Such assumptions often are unreliable in NME cases involving en-
ergy products, given the inherent uncertainties of the factors-of-produc-
tion method. First, it is difficult to predict which surrogate country will
be chosen, although certainty may increase as Commerce gains experi-
ence under the new law. In addition, the search is more challenging
due to Congress’ prescription that Commerce use data based on techno-
logical and volume production levels similar to those of the investigated
producers.?? Due to these considerations, there is no foolproof method
for NME producers to set their prices in the United States to avoid
dumping. U.S. petitioners would have similar difficulties anticipating
the outcome of cases involving NME producers.

2.2. Input Dumping by Related Parties

Another provision of the 1988 Trade Act may affect energy im-
ports.?® The new provision applies where a major input to the exported
product is obtained from a related party and Commerce has reasonable
grounds to believe that the nominal price of that input was less than its
cost of production. The provision enables Commerce to disregard the
nominal price paid by producers to related entities for inputs in such
cases and to substitute its own best information as to the cost of the
inputs.** For example, Commerce could disregard the price paid by a

22 See H.R. Rep. No. 576, 100th Cong., 2d Sess. 591 (1988).

23 1988 Trade Act § 1318, 102 Stat. 1189 (adding § 773(e)(3) to the Tariff Act of
1930, 19 U.S.C. § 1677b(e)(3) (1982)).

* While there is no explicit provision for this procedure under the General
Agreement on Tariffs and Trade, Oct. 30, 1947, T.I.A.S. No. 1700, 27 U.N.T.S. 19
{hereinafter GATT], it is implicit in the provision of that agreement, and of the An-
tidumping Code, infra, permitting foreign market value to be calculated on the basis of
the cost of production. See GATT art. VI(1)(b)(ii), 55 UN.T.S. 194 (1948). Article
2(4) of Agreement on Implementation of Article VI of the General Agreement on Tar-
iffs and Trade (Relating to Antidumping Measures), Apr. 12, 1979, 31 U.S.T. 4919,
4925, T.I.LA.S. No. 9650 [hereinafter Anti-Dumping Code], provides for the calculation
of foreign market value on the basis of the cost of production when “the particular
market situation” does not permit a proper comparison of prices. Article 2(4) thus
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chemical manufacturer to its petroleum-producing parent for feed-
stocks. This would be unlikely to affect cases involving energy products,
however, because arm’s-length prices for energy products in major en-
ergy-producing countries tend to be low.

3. THE COUNTERVAILING DuTYy Law

Another important law administered by Commerce is the counter-
vailing duty law, which provides for the imposition of duties to offset
foreign government subsidies supporting the production or export of
products exported to the United States.?® Benefits paid on export are
(with certain limited exceptions) subsidies per se, while benefits
granted to domestic producers regardless of export are subsidies in cer-
tain circumstances, described below.?®

3.1. Preliminary Observations

Several preliminary observations should be made about potential
investigations of energy imports under the countervailing duty law.
First, the countervailing duty law does not apply to imports from
NME:s such as the Soviet Union and the People’s Republic of China.*
Accordingly, Commerce would not accept a countervailing duty petition
against energy imports from a NME country.

Second, countervailing duty petitions, like antidumping petitions,
are accepted only from parties that manufacture a product in the
United States that is “like” the imported product.”® It is improbable

the merchandise under investigation.

1t would be anomalous for GATT to permit antidumping authorities to disregard
the foreign market price of an exported good in favor of the cost of preduction of that
good, yet force Commerce to accept the nominal price paid to a related party for a
major component of the exported good.

25 Tariff Act of 1930 §§ 701-709, 19 U.S.C. §§ 1671-1671f (1982 & Supp. 1987).

26 See Tariff Act of 1930 § 771(5), 19 U.S.C. § 1677(5) (1982 & Supp. V 1987).

27 Georgetown Steel Corp. v. United States, 801 F.2d 1308 (Fed. Cir. 1986). The
basic reasoning of Georgetown was that, in countries where the entire economy is con-
trolled by the government, it would be arbitrary to classify particular government pro-
grams as subsidies, or to place a precise value on the benefits provided under particular
programs.

An amendment to the countervailing duty law that would have overturned Ge-
orgetown in part by requiring Commerce to measure subsidies in nonmarket economies
to the extent “reasonably possible” was introduced in the House but not included in the
final 1988 trade bill. H.R. Rep. No. 576, 100th Cong., 2d Sess. 628 (1988).

28 Tariff Act of 1930 § 702, 19 U.S.C. § 1671a(b) (1982 & Supp. V 1987), pro-
vides that a countervailing duty proceeding shall be commenced whenever an interested
party files a petition with Commerce. Tariff Act of 1930 § 771(9), 19 U.S.C.
1677(9)(C) (1982), defines an interested party as one who manufactures a “like prod-
uct.” See Matsushita Elec. Indus. Co. v. United States, 529 F. Supp. 664, 667 (Ct. Int’l
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that different forms of energy would be found to be “like products.” It
is therefore doubtful that a producer of one form of energy, such as coal
or petroleum, would be successful in filing a countervailing duty peti-
tion (or, for that matter, an antidumping petition)*® against imports of
another form of energy, such as uranium or electricity.*

Third, in contrast to the requirements of the antidumping law, no
injury determination would be required in some cases. Only countries
that have signed the GATT Subsidies Code®! (or a substantially similar
bilateral agreement with the United States) are entitled to an injury test
for dutiable products, including all forms of energy.®* This excludes
most of the major petroleum-producing and -exporting countries, al-
though it includes Canada, Mexico, and European Community mem-
ber states.®® Future petitioners will enjoy a substantial head start in
obtaining a countervailing duty order if they are not required to prove

parties).

20 Tariff Act of 1930 § 732, 19 U.S.C. § 1673a(b) (1982 & Supp. 1987), on
antidumping duty investigations, contains threshold requirements that essentially paral-
lel those of Tariff Act of 1930 § 702, 19 U.S.C. § 1671a(b), involving countervailing
duty investigations.

30 The Senate Finance Committee made this clear during its consideration of a
provision in the proposed United States-Canada Free-Trade Agreement Implementa-
tion Act of 1988, enacted Pub. L. No. 100-449, 102 Stat. 1851 (1989), which would
have permitted industries that are especially vulnerable to Canadian subsidies to be
identified:

Furthermore, the standing requirements to file a request under this sub-
section are similar to the requirements under the countervailing duty law.
The Committee does not intend that industries be identified because they
compete with imports derived from subsidized products. For example, the
coal industry could not request to be identified because of increased com-
petition from imports of electricity.

S. Rep. No. 509, 100th Cong., 2d Sess. 43, reprinted in 1988 U.S. CopE Cong. &
ApMIN. NEws 2395, 2438. The point was raised by Senator Moynihan of New York,
whose state benefits from imports of low-priced Canadian electricity.

Even if it were possible for a petitioner in a countervailing duty case to bring a
case against a product as broadly defined as “energy,” the resulting breadth of the
“domestic industry” would probably make it impossible to obtain an affirmative injury
determination where one is required prior to the imposition of countervailing duties.

31 Interpretation and Application of Articles VI, XVI, and XXIII of the General
Agreement on Tariffs and Trade (Relating to Subsidies and Countervailing Measures),
Apr. 12, 1979, 31 U.S.T. 513, T.1LA.S. No. 9619 [hereinafter Subsidies Code].

32 See Tariff Act of 1930 § 701(a)(1)(A), 19 U.S.C. § 1671{a)(1)(A) (1982 &
Supp. 1987), which refers to a “country under the Agreement.” The issue of whether
signing GATT or a substantially similar bilateral agreement with the United States
entitles a country to injury tests for all unliquidated entries of its products (including
those previously entered), or only for products entered after they sign is currently
before the International Trade Administration. See Cementos Anahuac del Golfo v.
United States, 689 F. Supp. 1191 (Ct. Int'l Trade 1988); Cementos Guadalajara v.
United States, 686 F. Supp. 335 (Ct. Int’l Trade 1988) (which raise but leave the issue
undecided).

Published B FenUswriesy b Sehokz shipReposit@y 2084 TREATIES IN FORCE 366 (1988).
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injury.

Fourth, pricing exports to the United States to recoup domestic
subsidies may not preclude them from being countervailed. The coun-
tervailing duty law is restricted to attempts to identify and value subsi-
dies. It does not take account of the producers’ ultimate rate of return
on the subsidized product, except in very limited circumstances.®*

3.2. The Major Substantive Issues under the Countervailing Duty
Law

Two basic facts have to be established in order to prove that en-
ergy products or their derivatives benefit from domestic, as opposed to
export®® subsidies. First, it must be shown that a government program
benefits a specific set of recipients—that the program benefits a specific
company, industry, or industrial sector.®® Second, it must be shown that
the government program in question is preferential—providing the spe-
cific recipients. either with goods or services at prices more favorable
than those commonly available in that country or with funds on terms
inconsistent with commercial considerations.®® Each of these two tests,
discussed separately below, has evolved in recent years.

3.2.1. Specificity

The countervailing duty law defines subsidies as benefits that are
provided by a government to “a specific enterprise or industry, or
group of enterprises or industries.”®® The specificity test attempts to

34 See Tariff Act of 1930 § 771(6), 19 U.S.C. § 1677(6) (1982), which provides
that Commerce may subtract from the gross subsidy the amount of any “export taxes,
duties, or other charges levied on the export of merchandise to the United States specifi-
cally intended to offset the subsidy received.” It is not clear that the existence of a
higher export price which recoups the subsidy on exports, rather than passing it
through to the customer, would qualify under this provision.

%6 Export subsidies are bestowed by reason of the export of particular products.
For example, a foreign government could pay the producer of a particular product one
dollar for each item exported. By definition, this program would be a benefit to a
specific entity: the exporter of the goods. Domestic subsidies are paid regardless of
whether the product they benefit is exported and may or may not assist specific firms or
industries. See generally J. BARTON & B. FISHER, INTERNATIONAL TRADE & IN-
VESTMENT 351-81 (1986).

36 See Tariff Act of 1930 § 771(5), 19 U.S.C. § 1677(5)(B)(ii) (1982).

3 Id.

38 19 U.S.C. § 1677(5) (1982). Prior to 1980, the Department of the Treasury
interpreted Section 1303 of the Tariff Act of 1930, which still governs countervailing
duty proceedings involving products from countries which have not signed the GATT
Subsidies Code, as implicitly containing a specificity test. The specificity test was for-
mally incorporated in the Tariff Act of 1930 § 771(5), 19 U.S.C. § 1677(5) (1982), by

s RS A0 5720 - L Mo 969,93 Siat. 177 (1979
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distinguish between those domestic programs of foreign governments
that substantially promote the production of specific products and those
that favor production generally.®® This distinction theoretically allows
protection of U.S. producers from those products which have benefited
from substantial government promotion while protecting acts of foreign
governments, such as providing schools and telephones and establishing
tax rates, from countervailing duties.*®

In recent years there has been a fundamental dispute about the
validity of the Commerce’s specificity test for domestic subsidies.** Gov-
ernment sales of energy products at prices below world-market levels
have been at the heart of that controversy for several reasons. First,
although low-priced energy may nominally be available to all producers
in a particular country, it may in practice be used only by specific pro-
ducers. Second, some producers or industries may benefit significantly
more than others even if inexpensive energy is used by all producers in
a foreign country. Two examples are manufacturers of energy-intensive
products, such as paper and aluminum, and manufacturers of down-
stream products, such as petrochemicals. Finally, even within particular
industries where the various producers are receiving exactly the same
benefit, subsidized energy still gives each exporting producer an advan-
tage over its U.S. competitors.

Domestic producers have suggested a remedy for each of these
problems. First, they have urged Commerce to identify the actual, as
opposed to the nominal, distribution of benefits under particular pro-
grams and to treat as subsidies all programs which benefit specific en-

3% This goal has been criticized as impossible to achieve in practice. See Tarullo,
Beyond Normalcy in the Regulation of International Trade, 100 Harv. L. Rev. 546,
561 (1987) (“Commerce Department efforts to deal with this problem have led to sub-
stantial and inevitable arbitrariness in administering the law. . . . Commerce tends to
exonerate programs that are in form ‘generally available,” even when they seem to con-
centrate substantive benefits in one or a few industries.”).

40 To the extent that the specificity test is based on an underlying economic the-
ory, rather than considerations of international politics, the theory is that government
programs that promote production generally in a foreign economy have an impact on
exports of particular products to the United States that is too small to be of concern
under the unfair trade laws.

In addition, broad economic measures ultimately may be balanced by their effect
on exchange rates. For example, the provision of all raw materials at subsidized rates
in a particular country would lower production costs generally and tend to increase
exports. In the long run, however, this would also tend to strengthen that country’s
currency, which would tend to lower exports and raise imports. Accordingly, economy-
wide subsidies may not increase exports. On the other hand, specific programs, such as
the provision of subsidized raw materials for the production of a particular product,
may not affect exchange rates and, consequently, may increase exports of the targeted
product in the long run.

41 As noted above, benefits tied in one way or another to the export of particular
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348 U. Pa. . Int'l Bus. L. [Vol. 11:2

terprises or industries in practice.** This has been called the “de facto
benefit” or “use” test. Second, in cases where benefits are in fact dis-
tributed to a broad range of industries, petitioners have urged Com-
merce to identify the users who profit disproportionately and to treat
the benefits as subsidies to those producers.*® This might be called the
“impact” test. Third, in instances where governments provide inputs
(especially natural resources) to exported products at below-world-mar-
ket prices, petitioners have urged Commerce to abandon the specificity
test and to treat the differential between the home and world-market
prices of the input as a subsidy per se.** This has been called the “com-
petitive advantage” test. It is an exception to the specificity test for in-
puts priced below world-market levels.

Of these three proposed tests, the “use” test is consistent with
long-standing Commerce practice and has been accepted by Depart-
ment.** The remaining two tests represent radical departures from
Commerce’s accepted practice. The “impact” test would continue to fo-
cus on the distribution of benefits in the foreign economy. Yet this test
attempts to raise that analysis to a level of sophistication which is prob-
ably impractical, given the time constraints within which Commerce
must complete countervailing duty investigations.*® The “competitive
advantage” test would obviate an examination of distribution in prac-
tice (or even of impact) in cases involving inputs priced below world
market levels. The test would substitute a comparison of the relative
prices paid by foreign and U.S. producers for those inputs. A brief sur-
vey of these developments is set forth below. '

2 See infra notes 53-68 and accompanying text.

*3 See, e.g., Can-Am Corp. v. United States, 664 F. Supp. 1444, 1447-49 (Ct.
Int’l Trade 1987).

44 See Cabot Corp. v. United States, 620 F. Supp. 722, 733 n.9 (Ct. Int’l Trade
1985); Can-Am, 664 F. Supp. at 1448.

¢ To a substantial extent, Commerce has always considered the actual, as well as
nominal, impact of foreign government programs. See, e.g., Certain Steel Products
From the Federal Republic of Germany, 47 Fed. Reg. 39,345, 39,351 (Dep’t Comm.
1982) (final countervailing duty determination):

We verified that ERP [European Recovery Program] funds are disbursed
to all branches of industry and that no specific industry, group of indus-
tries or industries in particular regions is the main beneficiary of these
funds. Therefore, we have determined that this program does not confer
benefits which constitute subsidies. . . . Information developed during the
verification indicates that this institution makes loans available without
regard to specific industries or regions. Therefore, we do not find benefits
it may confer to be subsidies on the products under investigation.
Id.
¢ Normally, countervailing duty investigations must be completed within one year
after the petition is filed. See Tariff Act of 1930 §§ 703, 705, 19 U.S.C. §§ 1671(b),
1671(d) (1982 & Supp. 1987).
https.//scholarship.law.upenn.edu/jil/vol11/iss2/4
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The first general attack on the specificity test was brought in Car-
lisle Tire & Rubber Co. v. United States.*” In Carlisle, the Court of
International Trade held that two accelerated depreciation programs
under Korean tax law were not countervailable subsidies because they
were generally available to the entire business community of Korea.*®
The court accepted Commerce’s arguments that rejection of the speci-
ficity test would lead to an absurdiy broad definition of subsidies, ren-
dering their measurement extremely difficult and creating an over-
whelming administrative burden.*®

The broad approval which the CIT accorded the spemﬁcuy test in
Carlisle was short-lived. The following year, the court retreated from
its prior position in Bethlehem Steel Corp. v. United States."® Bethle-
hem Steel arose from a final determination on steel from South Africa®
and centered on the South African government’s practice of permitting
South African companies to deduct from their taxable income two hun-
dred percent of the cost of certain employee training programs.®® Com-
merce determined that the program was not a subsidy because the de-
ductions were available to all South African industries.®® The CIT
agreed that the program was not a subsidy, but the court explicitly
refused to embrace Commerce’s rationale. Instead, the court affirmed
the administrative determination below “solely on the ground that the
practice in question was a tax law, and tax laws are not subsidies to the
taxpayer if their terms are generally available.”®*

47 Carlisle Tire & Rubber Co. v. United States, 564 F. Supp. 834 (Ct. Int’l
Trade 1983). Although Carlisle involved a Commerce determination under Section
1303 of the Tariff Act of 1930, the court noted that “Congress specifically provided
that the new statutory term ‘subsidy’ has the same meaning as the term ‘bounty or
grant’ found in Section 1303.” Id. at 839 (citing Tariff Act of 1930 § 771(5), codified
as amended at 19 U.S.C. § 1677(5) (Supp. IV 1980) (current version at 19 U.S.C. §
1677(5) (1982))).

8 Id. at 836.

* Id. at 838.

50 Bethlehem Steel Corp. v. United States, 590 F. Supp. 1237 (Ct. Int’l Trade
1984). See also Agrexco Agricultural Export Co. v. United States, 604 F. Supp. 1238,
1242 (Ct. Int’l Trade 1985).

51 See Certain Steel Products from South Africa, 47 Fed. Reg. 39,379 (1982) (fi-
nal determination and countervailing duty order).

52 Bethlehem Steel, 590 E. Supp. at 1239.

s Id.

54 Id. The court explicitly rejected “the broader rationale that, as a rule, generally
available benefits are not subsidies.” Id. at 1239. It found that the term “specific” was
“simply one of the phrases used to insure that the listed government subsidies are cov-
ered in the widest possible range of circumstances.” Id. at 1241. In effect, the court
found that the word “specific” in the statute modifies only the words “enterprise or
industry” and not “group of enterprises or industries.” The court explained that, in its
view, “Congress has covered the full range of possibilities, going from the subsidization

Publghedsipglenmnitvie (@l desgesiaritp Repasitenyd 29¢inding the entire productive sector.” Id.
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3.2.1.1. The Cabot Decisions

A Commerce determination that a foreign government program
was not a subsidy because it was generally available was reversed for
the first time in Cabot Corp. v. United States (Cabot I).5° Cabot I in-
volved imports from Mexico of carbon black, a form of elemental car-
bon used in the manufacture of paints, rubber, plastics, and other prod-
ucts. Carbon black is made from “catcracker bottoms,” the heavy
residue remaining at the bottom of petroleum refining towers after the
lighter elements have been distilled. Commerce declined to countervail
two Mexican government programs that supplied catcracker bottoms
and natural gas to two Mexican carbon black producers below world-
market prices, because it determined that those two commodities were
generally available at the same prices to any industry in Mexico.%®

The CIT reversed Commerce’s determination in part in Cabot I.
The court ruled that the Department had erred in focusing on the nom-
inal availability of catcracker bottoms and natural gas in Mexico,
rather than on whether those commodities were actually used only by
specific producers.®” The court then directed Commerce, if it deter-

at 1242. This interpretation effectively reads the term “specific” out of the statute.

Curiously, after going to some length to explain its comprehensive rejection of the
notion that “generally available” benefits were not subsidies, the court carved out an
exception for tax benefits. The court justified the exception as supported by certain
references in the legislative history and the conclusion that, because taxation was not a
subsidy, “equal opportunities to reduce the exaction” could not create a subsidy. Id. at
1244-45. In short, the court concluded that the “generally available” test may be ap-
plied to government actions that withhold a burden, but not to those which confer a
benefit.

This elevation of form over substance is unpersuasive. It would lead, for example,
to the conclusion that a foreign government could entirely exempt a specific company
from taxes without conferring a subsidy. Logically, the specificity of a benefit cannot
depend on whether its form is positive or negative. Such a distinction loses its meaning
in economies in which all companies are subject to taxation. In such economies, any
positive benefit can easily be transformed into a tax deduction or exemption. The
court’s refusal to recognize this obvious point suggests that it was unwilling to follow
the logic of its rejection of the specificity test, which would have led to the conclusion
that the tax deductions in question (like virtually all government activity) were
countervailable subsidies.

8 Cabot Corp. v. United States, 620 F. Supp. 722 (Ct. Int’l Trade 1985), appeal
dismissed, 788 F.2d 1539 (Fed. Cir. 1986), vacated in part, No. 86-09-01109, 87-71
(Ct. Int’l Trade Order, Nov. 20, 1986) [hereinafter Cabot I].

8 Carbon Black from Mexico, 48 Fed. Reg. 29,564, 29,566, 29,568-69 (1983)
(final determination and countervailing duty order).

7 The court noted that there were only two producers of carbon black in Mexico
and that they had specifically located their plants and geared their production processes
to use the catcracker bottoms produced by two Petroleos Mexicanos (PEMEX) refin-
eries. Cabot I, 620 F. Supp. at 727, 733 n.9. It then pointed out that “[t]he record [did]
not show what happens to the catcracker bottoms from the remaining seven refineries
and whether these bottoms are suitable for carbon black feedstock.” Id. at 728. Thus,

https //sgnol'érs ﬁ%lé%(:rl] éau?el /S fﬁ?{s%&% that PEMEX might have been able to sell the
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mined that there was a “bestowal upon a specific class,” to determine
whether the bestowal amounted to a “competitive advantage.”"®

There has been considerable dispute about the meaning of the
CIT’s second direction in Cabot I. Commerce evidently understood the
direction as establishing a criterion by which to measure the preferen-
tiality of the benefit bestowed by the inputs from the Mexican govern-
ment’s oil monopoly, Petroleos Mexicanos (PEMEX) if it were estab-
lished that these inputs specifically benefited the carbon black
producers.®® Others have contended that the second instruction of
Cabot I required Commerce to treat the difference between the price
paid by the Mexican carbon black producers and the world-market
price for natural gas as a subsidy per se and automatically to counter-
vail that amount.

There are two critical points to note regarding the latter, expan-
sive interpretation. First, it was explicitly rejected by the CIT: “Plain-
tiff argues that a price below the world market price is a per se
countervailable benefit. The matter is more complex. The availability
of inputs at low prices to foreign producers may be the result of various
non-countervailable factors such as comparative advantage.””®°

Second, if the difference between the home and world-market price
of government-supplied inputs is a countervailable subsidy per se, then
it does not matter whether those inputs were actually used by only one
producer or by every company in Mexico. The inputs would be subsi-
dies per se, either way. Although the CIT’s principal concern in Cabot
I was to require Commerce to conduct a de facto test of the use of
natural gas and catcracker bottoms in Mexico,*! the expansive interpre-
tation would render the results of that test irrelevant. Petitioner’s argu-
ment, broadly stated, would partially repeal the specificity test. The

catcracker bottoms provided to the carbon black producers to some other industry in
Mexico at higher prices.

58 Id. at 732, 734.

® Because Commerce did not find that natural gas was provided specifically to
the carbon black producers, it did not need to address the preferentiality issue with
respect to a commodity with a world-market price. See Carbon Black from Mexico, 51
Fed. Reg. 13,269, 13,271 (1986) (preliminary administrative review). Commerce has
yet to address this issue in such a context.

80 Cabot I, 620 F. Supp. at 733 n.9. In the subsequent case of PPG Indus. v.
United States, 662 F. Supp. 258, 265 (Ct. Int'l Trade 1987), the same CIT judge
stated that Cabot I “held, moreover, that ‘the appropriate standard focuses on the de
Jacto case by case effect of benefits provided to recipients rather than on the nominal
availability of benefits’ (citations omitted).”

61 See, e.g., Cabot I, 620 F. Supp. at 732 (“The appropriate standard focuses on
the de facto case by case effect of benefits provided to recipients rather than on the
nominal availability of benefits. The case must therefore be remanded for further inves-
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court apparently intended a mere refinement.

As noted above, the CIT remanded the carbon black proceeding to
Commerce with instructions to determine whether the two programs
actually benefited specific recipients in Mexico.®? Before the remand
was completed, Commerce completed an administrative review of the
countervailing duty order on carbon black from Mexico.®® Commerce’s
determination provided a new deposit rate for carbon black,®* thus ren-
dering moot the surviving elements of the controversy concerning Com-
merce’s original determination not to countervail the Mexican govern-
ment programs.®®

In the administrative review, Commerce determined that the pro-
vision of natural gas to the two carbon black producers was not a spe-
cific benefit, because natural gas was generally available at the same
price to any industry in Mexico.®® The Department reversed its posi-
tion in the investigation with respect to carbon black feedstock and
found that, because it was used by only two producers, the feedstock
conferred a specific benefit.®?

The CIT overturned the results of this administrative review in
Cabot I11.°® The court found that Commerce had failed to apply the
principles enunciated in Cabot I in determining the specificity of low-
priced natural gas and catcracker bottoms and remanded the proceeding

82 Id. at 734.

% Carbon Black from Mexico, 51 Fed. Reg. 30,385 (1986) (final administrative
review).

¢4 Id. at 30,388.

8% Commerce investigations cover periods prior to the preliminary determinations
in those investigations. 19 C.F.R. § 353.38(a) (1989). The deposit rates they establish
are only estimated duties for entries. Definitive duties are determined by subsequent
administrative reviews. As a result, administrative reviews render moot the deposit rate
established by the investigation. Se¢ Fundicao Tupy S.A. v. United States, 696 F. Supp.
1525 (Ct. Int’l Trade 1988).

¢ Carbon Black from Mexico, 51 Fed. Reg. 13,269, 13,271 (1986) (preliminary
administrative review). The Department still holds that the price differential between
PEMEX’s low domestic and high export prices of natural gas does not constitute a
domestic subsidy because the domestic prices are available to more than a specific group
of enterprises or industries.

87 Carbon Black from Mexico, 51 Fed. Reg. 30,385, 30,386 (1986) (final admin-
istrative review). Commerce stated:

Although [carbon black feedstock] is theoretically available to all industries
in Mexico, there is in fact only one industrial use at present and only two
actual users. Therefore, we reaffirm our position in the preliminary re-
sults that there are too few users of [carbon black feedstock] for us to find
that it is provided on a generally-available basis.

Id.
8 Cabot v. United States, 694 F. Supp. 949 (Ct. Int’l Trade 1988) [hereinafter
Cabot II]. While noting that the order in Cabot I was vacated, the court endorsed the

https:/l/géﬁélgfs Sfb‘.’f‘eﬁu%%ﬁrfeﬁﬁfﬁ?}\foﬂﬁﬁégfff L Id. at 955.
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to Commerce with instructions to redetermine their specificity in accor-
dance with Cabot I (which Cabot II largely incorporated).®®

In this second remand, Commerce determined that natural gas was
not specifically provided to the carbon black producers, because it was
purchased by more than 3,700 Mexican enterprises at the official
price.”® On the other hand, Commerce determined that catcracker bot-
toms were supplied specifically to the carbon black producers, because
they were sold exclusively to two companies.”

3.2.1.2. The PPG Decision

The CIT addressed the specificity issue again in PPG Indus. v.
United States,” a case that arose from a countervailing duty investiga-
tion of float glass from Mexico.” Like Cabot I, PPG involved the pro-
vision of natural gas to float glass manufacturers at below-world-mar-
ket prices. The CIT agreed with Commerce that, in this case, the
provision of natural gas at below-world-market prices was not a sub-
sidy because evidence in the record indicated the float glass manufac-
turers “paid the published price for natural gas that was available to
all industries.”™ The court apparently relaxed the “use” test because
the price respondents paid for natural gas was from a published price
list and natural gas was available to all industries in Mexico at the
published price.

PPG also involved a trust fund established by the Mexican gov-

" ernment to assist Mexican firms in paying foreign debts.”® Funds from
the trust were made available only to Mexican firms with registered
long-term debt in foreign currency payable abroad.”® Commerce had
found the program not to be specific because it was not “targeted to a
specific industry or enterprise, group of industries or enterprises, or to
companies located in specific regions”?” of the country.

Once again, the court did not remand the case and direct Com-

 Jd. at 955-59.

7 Cabot Corp. v. United States, No. 86-09-01109, at 6-9 (Ct. Int’l Trade Nov.
21, 1988) (reconsideration pursuant to remand).

7 Id. at 10-12.

72 PPG Indus. v. United States, 662 F. Supp. 258 (Ct. Int’l Trade 1987) [herein-
after PPG). The decision is currently on appeal to the Court of Appeals for the Federal
Circuit. Because the Cabot I appeal was dismissed on other grounds, the PPG appeal
will present the first occasion for the Federal Circuit to rule on the specificity test.

78 Unprocessed Float Glass from Mexico, 49 Fed. Reg. 7,264 (1984) (suspension
of countervailing duty investigation).

7 PPG, 662 F. Supp. at 272.

* Id. at 263-67 (FICORCA [Trust Fund for Coverage of Risks] program).

7€ Id. at 263.

Published byHa r%rﬁcess egallé’c tOPrls%lp epOS%F}}/{,l§81 449 Fed. Reg. 23,097, 23,099 (1984).
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merce to conduct the “use” specificity test, which would have entailed
compiling a list of the enterprises that actually received the Mexican
government loans, and then determining whether the class of recipients
was sufficiently broad that the benefit was not specific.”® Instead, the
court focused on the eligibility requirements of the program and con-
cluded that they did not de facto render the benefit one which is pro-
vided to a discrete class of beneficiaries.”®

In sum, PPG represents a retreat from the “use” test for specific-
ity.8® It suggests that use is pertinent only when there is no evidence
that the program in question is used by a broad class of enterprises or
industries. A more expansive reading of the decision would suggest that
use is relevant only when there is an affirmative indication that the
program in question is not used by a broad class of enterprises or in-
dustries. Either meaning limits the use test to special circumstances,
aligning the CIT’s position with Commerce’s more flexible view of the
specificity test.®

The domestic petitioners have appealed the CIT’s application of
the specificity test in PPG to the Federal Circuit.®® This will be the
first time that the specificity issue has been presented to the Federal
Circuit, because Cabot I became moot before it could be appealed.®® If

%8 As an illustration of the “use” test, the foreign debt assistance in PPG would
have presented a middle case between the two programs at issue in Cabot I. It was
neither restricted to a few firms, as was the carbon black feedstock, nor used by virtu-
ally every sector of the economy, as was natural gas.

7 PPG, 662 F. Supp. at 266.

8% The court emphasized that “the mere fact that a program contains certain eligi-
bility requirements for participation does not transform the program into one which
has provided a countervailable benefit.” Id.

8 See Certain Softwood Products from Canada, 48 Fed. Reg. 24,159, 24,169
(1983) (final negative determination) [hereinafter Softwood Produects].

The CIT reinforced the Cabot I and PPG decisions in Can-Am Corp. v. United
States, 664 F. Supp. 1444 (Ct. Int’l Trade 1987). In Can-Am, the court sustained
Commerce’s determination that the Mexican government’s provision of fuel oil to Mex-
ican lime producers at a price below that offered to exporters of fuel oil was not a
subsidy. The court pointed out that the fuel oil program was very similar to the natural
gas program at issue in Cabot I, and ruled that the mere exclusion of exporters did not
render the program sector-specific. Can-Am, 664 F. Supp. at 1448.

In Al Tech Specialty Steel Corp. v. United States, 661 F. Supp. 1206 (Ct. Int’l
Trade 1987), the CIT ruled that the right of a Spanish steel producer to extend repay-
ment of principal without interest on loans under the Spanish bankruptcy law was not
a countervailable subsidy. The Al Tech decision is significant because there was no
evidence on the record regarding the actual distribution of benefits under the Spanish
bankruptcy law. The CIT ruled that, in the absence of facts tending to establish the
existence of a discrete class of beneficiaries, Commerce was not required to look behind
the actions of the Spanish bankruptcy tribunal and investigate the distribution of those
benefits. Id. at 1213.

82 PPG Indus. v. United States, 662 F.Supp. 258 (Ct. Int’l Trade 1987), appeal
docketed, No. 86-12-01546 (Fed. Cir. 1986).

5% See Cabot I, 620 F. Supp. 722 (Ct. Int’l Trade 1985).
https://scholarshipﬁaw.(ﬁp%nn.egu%Iﬂoll‘l‘ﬁ?s274 (Gt. Tt] Trade )
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the Federal Circuit sustains the CIT’s decision, then the specificity test
will stand as it has been described. On the other hand, should PPG be
reversed, a very broad range of government activity, so far treated by
Commerce as non-sector-specific, could become countervailable. In that
case, benefits bestowed in a period covered by a Commerce proceeding
initiated before August 23, 1988, could be countervailable.?

3.2.1.3. Specificity and the 1988 Trade Act

Battle over the specificity test was waged anew in Congress during
hearings on the 1988 Trade Act.®® The House of Representatives bill
proffered a streamlined definition of “subsidy” consistent with the ex-
isting statutory definition.®® The legislative history of the House provi-
sion contains some passages, however, that have been interpreted to im-
ply that the amendment intended to codify the self-contradictory
“competitive advantage” interpretation of Cabot I discussed above.®?

The Senate bill contained a different specificity provision, simply

8¢ Benefits bestowed in later periods will be covered by the amended definition of
“subsidy” in the 1988 Trade Act, supra note 5, which codifies the “use” test of Cabot I
and, by implication, the specificity test itself. See the discussion of the 1988 Trade Act,
infra notes 115-152 and accompanying text.

8 Pub. L. No. 109-418, 102 Stat. 1107 (1988) (to be codified at 19 U.S.C. §§
2901-3111).

8 H.R. 3, § 153, 100th Cong., st Sess. (1987). The proposed amendment would
have removed the passage in the definition of a subsidy subject to U.S. countervailing

- duties, which then read:

(i) The provision of capital, loans, or loan guarantees on terms inconsis-
tent with commercial considerations;
(ii) The provision of goods or services at preferential rates.

and replaced it with the following passage:

(i) The provision of capital, loans, loan guarantees, goods, or services at
preferential rates or on terms inconsistent with commercial considerations.

87 See H.R. Rep. No. 40, 100th Cong., 1st Sess. pt. 1,
at 123-24 (1987). Again, the bulk of this passage consists of a description of the “use”
test which Cabot I ordered Commerce to perform on remand. Although the words
“competitive advantage” appear, they are immediately followed by a passage which,
like Cabot I, suggests that “competitive advantage” can be an issue only where the
specificity test has been satisfied:

There are, for example, instances where a government provides an input
product, such as a natural resource, to its industries in a manner that has
actually conferred benefits to a specific enterprise, industry, or group
thereof. For example, if a government restricts access to a product such as
natural gas and offers it for consumption at prices below free market ratcs,
an artificial competitive advantage is provided to the consuming industries
and such practice could be countervailable. On the other hand, if the re-
source is freely available on a nondiscriminatory basis to all purchasers
within a country without government restriction, such as Venezuelan nat-
ural gas, then a countervailable subsidy is not likely to exist.
Id. at 124 (1987).
Published by Penn Law: Legal Scholarship Repository, 2014
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adding a “special rule” to the existing definition of subsidy. The provi-
sion required Commerce to determine the actual use of benefits under
particilar programs by a specific enterprise or industry.®® The Senate
report accompanying the bill makes clear the intent to codify the “use”
test of Cabot I: “The Committee intends that this provision codify the
holding by the United States Court of International Trade in [Cabot I]
that, in order to determine whether a domestic subsidy is countervail-
able, the Commerce Department must examine on a case-by-case basis
whether the benefits provided by a program are bestowed upon a spe-
cific enterprise or industry, or group of enterprises or industries.”8®
The more carefully restricted Senate bill, rather than the House bill,
was adopted in the 1988 Trade Act.®® Several Senators made state-
ments attempting to influence interpretation of the amendment during
the floor debate.?® Congress’ adoption of the Senate bill, as explained in

88 See S. 490, 100th Cong., 1st Sess. § 333, 133 Cone. REc. 1851 (1987), which
proposed to add the following language to the Tariff Act of 1930 § 771(5), 19 U.S.C. §
1677(5) (1982):

(B) SPECIAL RULE — In applying subparagraph (A), the administer-
ing authority, in each investigation, shall determine whether the bounty,
grant, or subsidy in law or in fact is provided to a specific enterprise or
industry, or group of enterprises or industries. Nominal general availabil-
ity, under the terms of the law, regulations, program, or rule establishing
a bounty, grant, or subsidy, of the benefits thereunder is not a basis for
determining that the bounty, grant, or subsidy is not, or has not been, in
fact provided to a specific enterprise or industry, or group thereof.

8 S. Rep. No. 71, 100th Cong., 1st Sess. 122 (1987).

%0 See 1988 Trade Act § 1312; H.R. Conr. Rep. No. 576, 100th Cong., 2d Sess.
587, reprinted in 1988 U.S. CopE ConG. & ApMIN. NEws 1547, 1620.

%1 For example, Senator Bentsen, Chairman of the Senate Finance Committee,
stated, “Because of the importance of this issue in the administration of the counter-
vailing duty law, I want to clarify that the conference agreed to the Senate provision.”
134 ConNG. REC. $4903 (daily ed. Apr. 27, 1988). Similarly, Senator Packwood stated,
“The Finance Committee report rejected the notion that the Commerce Department
must determine the individual competitive benefit of a governmental program that is
generally available both in law and in fact.” 134 Cong. Rec. S4912 (daily ed. Apr. 27,
1988).

Congressman Gibbons offered a contrasting interpretation:

{T]he Ways and Means Committee report . . . clearly states the commit-
tee’s intent to codify the Cabot rule requiring the examination of whether
competitive benefits are conferred by a government program on identifi-
able recipients—as opposed to society at large. In my judgment, the Senate
report . . . also clearly embraced the Cabot rule.

134 Cong. Rec. H5522 (daily ed. July 13, 1988) (citations omitted). While no one
would quarrel with Congressman Gibbons’ statement that the Senate bill and report
“embraced the [Cabot I] rule,” the complete legislative history indicates that it was the
“use” rule which the Senate embraced and incorporated in the bill ultimately enacted
into law.

C