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INTRODUCTION

Recent historic developments in South Africa signal the
potential establishment of a constitutional democracy upon the
ashes of apartheid. The African National Congress has released a
draft Bill of Rights calling for the constitutional entrenchment of
fundamental human rights! and has entered into negotiations with
the ruling National Party government in an effort to effect a
fundamental transformation in the structure of the South African
government.? The purpose of this Article is to bring to interna-
tional attention and defend the African National Congress’s
decision to attempt to include certain social rights in a new South
African constitution.?>. We hope to engender international academ-

1 See A Bill of Rights for a Demaocratic South Africa~Working Draft for Consultation, 7
S. AFR. J. HUM. RTs. 110, 110-23 (1991) [hereinafter ANC Working Draft] (noting that
the released draft is not a final document and, by the time of this Article, will have
been subjected to scrutiny and some revision through a series of conferences and
workshops); see also Nicolas Haysom, Democracy, Constitutionalism and the ANC’s Bill
of Rights for a New South Africa, 7 S. AFR. J. HUM. RTS. 102, 102-09 (1991) (outlining
some of the provisions of the draft Bill of Rights); Albie Sachs, From the Violable to the
Inviolable: A Soft-Nosed Reply to Hard-Nosed Criticism, 7 S, AFR. J. HUM. RTS. 98, 98-101
(1991) (responding to various criticisms of the draft Bill of Rights).

For further insight into the reasoning behind this document, see ALBIE SACHS,
PROTECTING HUMAN RIGHTS IN A NEW SOUTH AFRICA (1990); Kader Asmal,
Constitutional Courts-A Comparative Survey, 24 COMP. INT'L L.J. S. AFR. 315 (1991).
Both Sachs and Asmal are members of the ANC Constitutional Committee.

2 On February 2, 1990, South African President F.W. de Klerk committed the
government to a process of constitutional reform involving all South Africans
regardless of race. See Excerpts from Address by de Klerk on Change, N.Y. TIMES, Feb. 3,
1990, § 1, at 6. As of mid-September, 1992, these constitutional negotiations had
been suspended as a result of action initiated by the ANC and allied parties to force
the incumbent National Party government of de Klerk to cease alleged involvement
in brutal and massive violence that has plagued various black communities and to
provide adequate police protection against such violence. In addition, the ANC
continues to push for a commitment to a constitutional Constituent Assembly as both
a precondition to and an outcome of any return to the suspended multi-party
negotiations. See The World, HUM. RTs. TRIB., Summer 1992, at 15, 17.

3 Social rights refer, at 2 minimum, to rights to adequate nutrition, housing,
health, and education. See infra text accompanying notes 16-21.
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ic and political debate concerning the limits and possibilities of
entrenching social rights in a new South African constitutional
order,? as well as to offer thoughts that might be of broader
relevance to other societies adopting or renewing their constitu-
tions. The goal is to demonstrate why social rights, or a select range
of these rights which best reflect the fundamental needs, aspira-
tions, and historical experiences of the majority of South Africans,
should and can receive constitutional entrenchment, including
protection through judicial review.

Five preliminary points must be stressed. First, reference to
judicial protection of constitutional guarantees does not imply that
the courts’ traditional structures, composition, procedures, and
methodologies should be left intact. This Article argues that some
creative restructuring of the methodology and procedures of the
judiciary is necessary.> One of the risks associated with the
entrenchment of constitutional guarantees is that these guarantees
are subject to a process of interpretation by an elite body of
individuals who are in a position to impose their political and
ideological world-views on South African society through interpre-
tive acts of understanding.® One might have good reason to be

4 Recent indications suggest that the question of the justiciability of social rights
is a live and still-undecided question:

South Africa is experiencing an intensification of the debate on the
protection of fundamental rights. Although it seems as if the major political
actors agree in principle that a justiciable bill of rights be included in a new
constitution, differences of opinion on the substance of such a bill of rights
are apparent. One issue that still has to be agreed upon, is the way in which
social, economic and cultural rights can be protected in a future bill of
rights. . . . The justiciability of socio-economic rights, or so-called second
generation rights, is the subject of wide-ranging discussion . . ..

Bertus de Villiers, Directive Principles of State Policy and Fundamental Rights: The Indian
Experience, 8 S. AFR..J. HUM. RTs. 29, 29 (1992).

5 See, e.g., Robin West, Progressive and Conservative Constitutionalism, 88 MICH. L.
REvV. 641, 714-16 (1990) (arguing that the adjudicative process as traditionally
conceived is antithetical to progressive constitutionalism because adjudication is
corrective and authoritarian, persistently requires a show of positive authority to
prove the truth of. propositions, and is inclined to maintain a status quo legal
ordering rather than exploring interpretive possibilities and redistributive solutions).
For this reason, we advocate a methodology of constitutional adjudication that
attempts to ensure that the judiciary is a receptive site for the telling of human stories
of oppression. :

This does not amount to a claim that judges intentionally favor one social group
over another, or that judges are unconstrained by their professional roles or by the
legal texts that they apply. It is, however, a recognition that the meaning of a legal
text is generally underdetermined by its own contents, and that “[no] set of legal
institutions or prescriptions exists apart from the narratives that locate it and give it
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wary of entrusting the interpretation of a new, socially progressive
constitution to a South African judiciary that historically has
practiced and tolerated racism in its courtrooms.” It is imperative

meaning.” Robert M. Cover, The Supreme Court, 1982 Term—Foreword: Nomos and
Narrative, 97 HARV. L. REV. 4, 4 (1983); see also Martha Minow, Interpreting Rights: An
Essay for Robert Cover, 96 YALE L.J. 1860, 1893-911 (1987) (expanding upon the
interpretive approach to legal scholarship proposed by Cover). These narratives are
found in the various normative systems of society, and foremost in the normative
universe of the legal profession and the judiciary. See Pierre Bourdieu, The Force of
Law: Toward a Sociology of the Juridical Field, 38 HASTINGS L.J. 805, 814-53 (1988)
(analyzing the influence of socially patterned practices upon behavior in the legal
world).

This is particularly evident in the constitutional field in which vague standards
are applied to complex fact situations. See Susan Bandes, The Negative Constitution:
A Critique, 88 MICH. L. REv. 2271, 2272-73 (1990) (noting the Supreme Court’s
continued loyalty to the conception that affirmative obligations do not attach to
enforceable constitutional rights); West, supra note 5, at 641-42 (noting the effect of
recent appointments of conservative judges to the United States Supreme Court).
The normative world of the judiciary as a profession has tended to reflect the
homogeneous, conservative backgrounds of its members, who in western societies
have been almost exclusively financially privileged straight-acting white males. See
RICHARD A. POSNER, SEX AND REASON 1 (1992) (arguing that “judges know next to
nothing about [sex] beyond their own personal experience, which is limited, perhaps
more so than average, because people with irregular sex lives are pretty much . ..
screened out of the judiciary” and that this leads to uninformed decisions regarding
sexual privacy); Patrick Macklem, Of Texts and Democratic Narratives, 41 U. TORONTO
L.J. 114, 131-32 (1990) (describing the theme that the judiciary is antidemocratic and
inimical to citizen participation); Joel Bakan, Constitutional Interpretation and Social
Change: You Can’t Always Get What You Want (Nor What You Need), 70 CAN. BAR REV.
307, 318-23 (1991) (listing the factors that contribute to the elitism of the judiciary);
see also J.A.G. GRIFFITH, THE POLITICS OF THE JUDICIARY 25-31 (3d ed. 1985)
(providing numerical breakdown of the socioeconomic backgrounds of senior British
judiciary); Paul Brest, Who Decides?, 58 S. CAL. L. REV. 661, 663-67 (1985) (noting that
judicial decisionmaking is inevitably affected by the individual’s interest and
experience); Andrew Petter, The Politics of the Charter, 8 SUP. CT. L. REV. 473, 479-502
(1986) (demonstrating that due to the nature of the judicial system, the Canadian
Charter of Rights and Freedoms has failed to advance the interests of disadvantaged
Canadians); Rhonda R. Rivera, Our Straight-Laced Judges: The Legal Position of
Homosexual Persons in the United States, 30 HASTINGS L.J. 799, 948 (1979) (discussing
how judges’ homophobia affects their understanding of the constitutional protection
of sexual privacy).

7 See DAVID DYZENHAUS, HARD CASES IN WICKED LEGAL SYSTEMS: SOUTH AFRICAN
LAW IN THE PERSPECTIVE OF LEGAL PHILOSOPHY 49-51 (1991) (discussing the
response to apartheid of the South African judiciary); L.J. Boulle, Constitutional Law
in South Africa 1976-1986, in LAW UNDER STRESS: SOUTH AFRICAN LAW IN THE 1980s
55, 65 (T.W. Bennet ed., 1988); Hugh Corder & Dennis Davis, The Constitutional
Guidelines of the African National Congress: A Preliminary Assessment, 106 S. AFR. L.J.
633, 642 (1989) (noting that “the South African judiciary over the past eighty years
of segregationist and apartheid rule has inspired little confidence as a protector of
basic rights”); M.G. Cowling, Judges and the Protection of Human Rights in South Africa:
Articulating the Inarticulate Premiss, 3 S. AFR. J. HUM. RTs. 177, 177 (1987) (stating that
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that the process by which meaning is given to general constitutional
language be open to the multiplicity of divergent voices and views
that comprise South African society and that the composition and
methodology of the South African judiciary be sensitive to the fact
that judicial review is susceptible to ideological capture.?

Second, we are not claiming that judicial protection of individu-
al social and economic rights is the optimal or only way to achieve
social justice.? As with other constitutionalized rights, it is fruitless

“the present legal system is perceived by the majority of South Africans, and the
international community in general, as being patently unjust”); John Dugard, The
Quest for a Liberal Democracy in South Africa, in LAW UNDER STRESS, supra, at 237, 254-
55 (noting that the suitability of the South African judiciary has been challenged on
the grounds that all its judges are white); John Dugard, The Jurisprudential Foundations
of the Apartheid Legal Order, 18 PHIL. F. 115, 122 (1986-87); A. Leon Higginbotham,
Jr., Racism in American and South African Courts: Similarities and Differences, 65 N.Y.U.
L. REV. 479, 514-21 (1990) (presenting extended examples of racist bias on the part
of the South African judiciary); Raymond Suttner, The Ideological Role of the Judiciary
in South Africa, in LAW AND JUSTICE IN SOUTH AFRICA 81, 83 (John Hund ed., 1988)
(noting “that the judiciary does play a part—ideologically and through repression—in
the social struggles over and within the South African state”). See generally JOHN
DUGARD, HUMAN RIGHTS AND THE SOUTH AFRICAN LEGAL ORDER (1978) (presenting
the factors that combined to create an “apartheid jurisprudence”).

For an excellent discussion of the implications of the ideological make-up of the
South African judiciary for the best form of court structure for enforcing any new Bill
of Rights, see Donald Nicolson, Ideology and the South African Judicial Process—Lessons

Jrom the Past, 8 S. AFR. J. HUM. RTS. 50 (1992).

8 The danger of an inaccessible process is not simply that the complaints of the
excluded will be ignored but that those with privileged access to the ear of the courts
will inevitably set the agenda for elaborating the normative concerns to be addressed
by constitutional rights and for developing the doctrinal content of those rights. See
Petter, supra note 6, at 486 (“The institutional barrier created by money not only
denies the disadvantaged access to our courts; in doing so it serves to shape the rights
themselves.”).

9 A great deal has been written in the United States about the appropriateness of
traditional adjudicative procedures and institutions for implementing social change.
Ses, e.g., ALEXANDER M. BICREL, THE LEAST DANGEROUS BRANCH: THE SUPREME
COURT AT THE BAR OF POLITICS 244-72 (1962) (noting that the school segregation
cases demonstrate that neither the courts alone nor the federal government alone can
find and enforce workable solutions); DONALD L. HOROWITZ, THE COURT AND SOCIAL
PoLicy 4 (1977) (“Judicial activity has extended to welfare administration, prison
administration, and mental hospital administration, to education policy and
employment policy, to road building and bridge building, to automotive safety
standards, and to natural resource management.”); MICHAEL A. REBELL & ARTHURR.
BLOCK, EDUCATIONAL POLICY MAKING AND THE COURTS: AN EMPIRICAL STUDY OF
JUDICIAL ACTIVISM at xi, 75-122, 147-74 (1982) (describing the role of the courts in
educational policymaking and providing an empirical analysis of holdings in New
York and Chicago); Abram Chayes, The Role of the Judge in Public Law Litigation, 89
HARv. L. REv. 1281, 1298 (1976) (“The centerpiece of the emerging public law model
is the decree [which] seeks to adjust future behavior, not to compensate for past
wrong.”); Colin S. Diver, The Judge as Political Powerbroker: Superintending Structural
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and even dangerous to look to the courts for the first and last word
on any matter concerning the vindication of fundamental societal
values.l® Although the judiciary can spur societal reform, the
realization of gains in the area of social justice, as South Africans
are well aware, is more often than not the result of years of
grassroots organizing by individuals and social movements commit-
ted to social and economic justice.!! Invariably, the law reflects
the outcome of struggles in economic, social and political arenas.
Constitutional adjudication or litigation under a new constitution
should not be viewed as the only site where South African aspira-
tions for social justice vie for realization.

Despite the fact that constitutional adjudication is but one path
available for the realization of social justice, a background assump-
tion to our arguments is that it is as unfounded to place one’s faith
entirely in the realm of constitutional politics as it is to place it

Change in Public Institutions, 65 VA. L. REV. 43, 44 (1979) (“Courts have become the
principal forum for the pursuit of structural reform by many groups most disaffected
with the delivery of governmental services.”); Gerald E. Frug, Judicial Power of the
Purse, 126 U. PA. L. Rev. 715, 715 (1978) (“The most dramatic examples of this
exercise of judicial power have occurred in the fields of corrections and care of the
mentally ill and mentally retarded, fields in which a substantial portion of current
budgets are now mandated not by legislative choice but by orders of lower federal
courts.”); Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 353,
863-65 (1978) (discussing adjudication as a form of social ordering); Donald L.
Horowitz, Decreeing Organizational Change: Judicial Supervision of Public Institutions,
1983 DUKE L.J. 1265, 1288-302 (describing the use of litigation to effect change in
large and complex public institutions); Neil K. Komesar, A Job for the Judges: The
Judiciary and the Constitution in a Massive and Complex Society, 86 MICH. L. REV. 657,
661-68 (1988) (presenting an overview of the general division of decisionmaking
responsibility between the political organs and the courts).

10 See generally Paul Brest, The Thirly-First Cleveland-Marshall Fund Lecture:
Constitutional Citizenship, 34 CLEV. ST. L. REV. 175 (1986) (discussing the exclusion
of viewpoints and the impoverishment of political discourse resulting from continuing
constitutional debate in the courts).

11 See Hugh Corder, Crowbars and Cobwebs: Executive Autocracy and the Law in South
Africa, 5 S. AFR.J. HUM. RTs. 1, 25 (1989) (“[L]awyers must not confine their activities
to the legal sphere, for there can be no legal form which achieves justice in a system
whose social relations are built on injustice. The law, although a potential facilitator,
has no magical transformative quality as such.”). For a particularly apt illustration of
this point in the South African context, see Lucie E. White, To Learn and Teach:
Lessons From Driefontein on Lawyering and Power, 1988 Wis. L. REv. 699, 719-38
(describing how the villagers of Driefontein challenged the government’s plan to
remove them from their homes, with a focus on how a lawyer and an organizer
worked with the community to support this effort). See generally TONY PROSSER, TEST
CASES FOR THE POOR: LEGAL TECHNIQUES IN THE POLITICS OF SOCIAL WELFARE 83
(1983) (stating that “in the field of social welfare the courts alone are most unlikely
to be a useful vehicle for achieving social change”).
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entirely in the realm of constitutional adjudication.!® It is possi-
ble, perhaps crucial, to see constitutional adjudication as one locus
of struggle in a broader constitutional politics without succumbing
to a view that equates constitutional adjudication with court-led
reform. In our opinion, progressive critiques of constitutional
adjudication have been overstated.!> This view is supported by
recent legal scholarship illuminating the strategic and symbolic
importance of selective reliance on constitutional rights as part of
broader political and social efforts.!* According to this line of
legal thought, even losses in the courtrooms can produce long-term
victories.!®

12 See Cass R. Sunstein, What Judge Bork Should Have Said, 23 CONN. L. REV. 205,
221 (1991) (advocating constitutional politics over constitutional adjudication in areas
such as homelessness, malnutrition, and poverty).

13 This is not to claim that they do not contain important insights. Ses, e.g., Peter
Gabel, The Phenomenology of Rights-Consciousness and the Pact of the Withdrawn Selves,
62 TEX. L. REV. 1563, 1572-81 (1984) (describing the way that existing legal thought
both emerges from and helps to maintain the alienated character of the current social
situation); Mark Tushnet, An Essay on Rights, 62 TEX. L. REV. 1363, 1363-94 (1984)
(developing four related critiques of rights as discussed in contemporary American
legal circles).

!4 See MARTHA MINOW, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION,
AND AMERICAN Law 289-311 (1990); Amy Bartholomew & Alan Hunt, What's Wrong
With Rights?, 9 LAW & INEQ. J. 1, 49-58 (1990); Joel F. Handler, “Constructing the
Political Spectacle™ The Interpretation of Entitlements, Legalization, and Obligations in
Social Welfare History, 56 BROOK. L. REV. 899, 958-74 (1990); Alan Hunt, Rights and
Social Movements: Counter-Hegemonic Strategies, 17 J.L. & SocC’y 309, 317-25 (1990);
Elizabeth M. Schneider, The Dialectic of Rights and Politics: Perspectives From the
Women’s Movement, 61 N.Y.U. L. REvV. 589, 593-98 (1986); Ed Sparer, Fundamental
Human Rights, Legal Entitlements, and the Social Struggle: A Friendly Critique of the
Critical Legal Studies Movement, 36 STAN. L. REV. 509, 553 (1986); Lucie E. White,
Goldberg v. Kelly on the Paradox of Lawyering for the Poor, 56 BROOK. L. REV. 861, 873-
77 (1990).

In particular, there is also a body of work collectively referred to as critical race
theory’s counter-critique of the rights critique. Seg, ¢.g., Richard Delgado, The Ethereal
Scholar: Does Critical Legal Studies Have What Minorities Want?, 22 HARV. C.R.-C.L. L.
REv. 301 (1987); Mari J. Matsuda, Looking to the Bottom: Critical Legal Studies and
Reparations, 22 Harv. C.R.-C.L. L. REv. 323, 323-30 (1987); Patricia J. Williams,
Alchemical Notes: Reconstructing Ideals from Deconstructed Rights, 22 HARV. C.R.-C.L. L.
REV. 401, 406 (1987) [hereinafter Williams, Alchemical Notes]; Robert A. Williams, Jr.,
Taking Rights Aggressively: The Perils and Promise of Critical Legal Theory for People of
Color, 5 LAW & INEQ. J. 103, 103 (1987); see also Kimberlé W. Crenshaw, Race, Reform
and Retrenchment: Transformation and Legitimation in Antidiscrimination Law, 101
Harv. L. REv. 1331, 1369-87 (1988) (expanding CLS to address the role of racism in
society).

15 See Schneider, supra note 14, at 592-93. In addition, Hunt provides an evocative
example of how a legal loss can herald a victory for a social movement. “In current
struggles over wife abuse, all those cases in which judges impose derisory sanctions
are contexts which drive the movement forward because they provide instances of a
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Third, “social rights” refer to those rights that protect the
necessities of life or that provide for the foundations of an adequate
quality of life.!® The necessities of life encompass at a minimum
rights to adequate nutrition,1? housing,18 health,!® and educa-
tion.2? All of these rights provide foundations upon which human
development can occur and human freedom can flourish.?! In

dying discourse in which women ‘deserve’ chastisement by their husbands.” Hunt,
supra note 14, at 320.

16 See ANC Working Draft, supra note 1, at 116-17, (Art. 10, “Social, Educational,
Economic and Welfare Rights”). Article 10.3 requires the state to “establish standards
and procedures whereby all men, women and children are guaranteed by law a
progressively expanding floor of enforceable minimum rights, with special attention
to nutrition, shelter, health care, education and income.” Id.

17 See ANC Working Draft, supra note 1, at 117 (Art. 10.7) (“In order to guarantee
the right of freedom from hunger, the State shall ensure the introduction of
minimum standards of nutrition throughout the country, with special emphasis on
pre-school and school funding.”).

18 The ANC’s Bill of Rights would require the State to:

dismantle ... single-sex hostels and other forms of accommodation
associated with [apartheid’s] migrant labor system[,] to embark upon and
encourage an extensive programme of house-building], to] take steps to
ensure that energy, access to clean water and appropriate sewage and waste
disposal are available to every home, and to cease eviction . . . without [an}
order of . . . court which shall have regard to the availability of alternative
accommodation.
See ANC Working Draft, supra note 1, at 117 (Art. 10.8-.10).

19 See ANC Working Draft, supra note 1, at 118 (Art. 10.12) (requiring the state to
“establish a comprehensive national health service . . . to provide hygiene education,
preventative medicine and health care delivery to all”).

20 See ANC Working Draft, supra note 1, at 117 (second Art. 10.10) (requiring the
state to ensure the existence of “free and compulsory primary education for all, . . .
progressive expansion of access [to] secondary education, . . . progressive increase
in access to pre-school institutions and institutes of vocational training and of higher
learning, . . . [and] increasingly extensive [adult-education] facilities™).

For an extended analysis of education in the South Africa context, see Johann
van der Westhuizen, A Post-Apartheid Educational System: Constitutional Provisions, 21
CoLUM. HUM. RTs. L. REv. 111, 135-37 (1989).

21 It should be noted that the view that social rights are inalienable has been
endorsed, at times, by the executive branch of the United States. In 1944, President
Franklin Roosevelt, for example, called for a “second Bill of Rights,” which would
recognize among other things, rights to work, minimum income, health, education,
and medical care. See 90 CONG. REC. 55-57 (1944) (statement of Franklin D.
Roosevelt); see also Bert Lockwood, Toward the Economic Brown: Economic Rights in
the United States and the Possible Contribution of International Human Rights Law, in
WORLD JUSTICE?: U.S. COURTS AND INTERNATIONAL HUMAN RIGHTS 149, 152-59
(Mark Gibney ed., 1991) (sketching strategies for enhancing the protection of
economic rights within the United States by reference to international human rights
norms).

More recently, see the major 1977 statement on “Human Rights Policy” by the
Carter Administration’s Secretary of State, Cyrus Vance:
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addition, such basic social rights should be conceptualized in terms
of an entitlement both to be equal as humans and to be equal as
members of society.??

A considerable number of other candidates for inclusion as
social rights lie outside the immediate scope of this paper. Those in
question are akin to the social rights reflected in the United
Nations’ International Covenant on Economic, Social and Cultural
Rights.2® In particular, rights related to income, notably the rights
to adequately remunerated work and to social income security,?*
are both conceptually and practically critical to the realization of the

Let me define what we mean by “human rights.” . . . [Tlhere is the right to
the fulfillment of such vital needs as food, shelter, health care, and
education. We recognize that the fulfillment of this right will depend, in
part, upon the stage of a nation’s economic development. But we also know
that this right can be violated by a Government’s action or inaction—for
example, through corrupt official processes which divert resources to an
elite at the expense of the needy, or through indifference to the plight of
the poor.

Cyrus R. Vance, Human Rights Policy (Apr. 30, 1977) (transcript available in the
Office of Media Services, Bureau of Public Affairs, Dept. of State), quoted in HENRY
SHUE, BASIC RIGHTS: SUBSISTENCE, AFFLUENCE, AND U.S. FOREIGN POLICY 5 (1980).

There is an extensive literature that views these rights as part and parcel of
universal human entitlement. See ALAN GEWIRTH, HUMAN RIGHTS: ESSAYS ON
JUSTIFICATION AND APPLICATIONS (1982); FRANK R. SCOTT, Expanding Concepts of
Human Rights, in ESSAYS ON THE CONSTITUTION: ASPECTS OF CANADIAN LAW AND
POLITICS 853 (1977); CARL WELLMAN, A THEORY OF RIGHTS: PERSONS UNDER LAWS,
INSTITUTIONS, AND MORALS (1985); Canadian Mental Health Ass’n, Economic Policy
and Well-Being, in THE OTHER MACDONALD REPORT 80 (Daniel Drache & Duncan
Cameron eds., 1985); Martha H. Good, Freedom from Want: The Failure of United States
Courts to Protect Subsistence Rights, 6 HUM. RTs. Q. 335 (1984); Susan M. Okin, Liberty
and Welfare: Some Issues in Human Rights Theory, in HUMAN RIGHTS: NoMos XXIII
230 (J. Roland Pennock & John W. Chapman eds., 1981); Gregory Vlastos, Justice and
Equality, in THEORIES OF RIGHTS 41 (Jeremy Waldron ed., 1984).

22 There are various treatments of what might be called citizenship theory, which
seeks to ground entitlements and obligations in the values of societal participation,
inclusion, and belonging in the wider community. In the context of social rights, see
DAVID HARRIS, JUSTIFYING STATE WELFARE 50-61 (1987); RUTH LISTER, THE
EXCLUSIVE SOCIETY: CITIZENSHIP AND THE POOR 62-66 (1990); Handler, supra note
14, at 966-67 (noting that “citizenship is about membership, the rights and obligations
of those who are involved in the community”). Sez generally RALF DAHRENDORF, THE
MODERN SOCIAL CONFLICT: AN ESSAY ON THE POLITICS OF LIBERTY, at ix (1988)
(providing “an essay concerning the modern social conflict and the politics of
libcrty”); KENNETH L. KARST, BELONGING TO AMERICA: EQUAL CITIZENSHIP AND THE
CONSTITUTION, at ix (1989) (providing “an extended essay on the past and potential
contributions of American law, especially constitutional law, to the definition of our
national community™).

23 Adopted Dec. 16, 1966, 993 UN.T.S. 3 (entered into force Jan. 3, 1976)
[hereinafter ICESCR].

24 See ANC Working Draft, supra note 1, at 118 (Art. 10.13-.15).



1992] ROPES OF SAND 11

values underpinning the rights to nutrition, housing, health, and
education. South Africans also should consider entrenching those
rights that fall under the general rubric of freedom of association,
including the right to join a trade union of one’s choice, the right
to bargain collectively, and the right to strike, as well as rights
relating to workplace conditions, worker participation, skills-
upgrade training, and transitional adjustment programs upon losing
one’s job.” Concerns of gender equality also must not be over-
looked in the constitutional reform process.2®

Traditional economic rights, such as freedom of contract,
commercial rights, or classically conceived rights to private property
are not part of our definition of social rights. Constitutionally
entrenched economic rights often work to frustrate the establish-
ment of conditions that social rights seek to advance.?’ It is true

25 See ANC Working Draft, supra note 1,at 114-15, 118 (Arts. 6 & 10.18) (providing
for workers’ rights, including the right to form and join trade unions, the right to
organize and bargain collectively, the right to strike and picket, and the right to work,
including the right to technical and vocational training).

26 See ANC Working Draft, supra note 1, at 115-16 (Art. 7) (providing that “men
and women shall enjoy equal rights in all areas of public and private life,” that
“discrimination on the grounds of gender, single parenthood, legitimacy of birth or
sexual orientation is prohibited,” that “positive action shall be undertaken to
overcome the disabilities and disadvantages suffered on account of past gender
discrimination,” that there shall be legal remedies for “sexual harassment, abuse and
violence,” and that “educational institutions, the media, and other social institutions
shall be under a duty to discourage sexual and other types of stereotyping™); see also
SACHS, suprra note 1, app. 2 (reprinting “The ANC’s Constitutional Guidelines for a
democratic South Africa~proposed amendments after seminar on gender”).

%7 The most notorious examples can be found in early twentieth century decisions
of the United States Supreme Court placing a substantive gloss on the due process
protection of the Fifth and Fourteenth Amendments to the Constitution. See, e.g.,
Adkins v. Children’s Hosp., 261 U.S. 525 (invalidating minimum wage legislation for
women and children) (1923); Lochner v. New York, 198 U.S. 45 (1905) (invalidating
maximum hours legislation for bakers); see also Cass R. Sunstein, Lochner’s Legacy, 87
CoLUM. L. REV. 878, 882 (1987) (giving an overview of the Lockner era and warning
against a constitutional interpretation that validates government’s neutrality towards
social ills); Ada Verloren van Themaat, Property Rights, Workers’ Rights and Economic
Regulation—Constitutional Protection for Property Rights in the United States of America and
the Federal Republic of Germany: Possible Lessons for South Africa, 23 COMP. INT'L L. S.
AFR. 53, 56-61 (1990) (performing comparative analysis).

Article 11 of the ANC Working Draft recognizes a right to acquire, own, or
dispose of property, but Article 11.5 permits the state to take steps to overcome the
effects of past discrimination in relation to enjoyment of property rights. See ANC
Working Draft, supra note 1, at 118-19 (Art. 11). Compensation is required in the
event of expropriation, although the state is authorized to control, use, or acquire
property in accordance with “the general interest.” Id. at 119 (Art. 11.11).

The question of property rights in South Africa goes beyond the issue of state
“intervention” in the market economy and raises the problem of what should be done
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that property rights can be conceptualized in a way that integrates
them into a constitutional scheme which seeks to remedy economic
and social disadvantage.?® This might be accomplished by subordi-
nating standard possessory accounts of property to an account that
accepts the legitimacy of government’s redistributive functions.?
We question the inclusion of traditional property rights on the basis
of pragmatic concerns such as the need to attract foreign invest-
ment or to stimulate economic growth. Such concerns are no doubt
well-grounded, yet, in our view, they do not outweigh the detrimen-
tal effect upon already disempowered South Africans occasioned by
an entrenchment of traditional property rights and the attendant
constitutionalization of existing structures of economic inequali-
ty.30

Although our general conclusions are relevant to rights that seek
to protect cultural interests, we also do not examine the merits and
demerits of enshrining cultural rights relating to language and other
community institutions in a new South African constitution.3!

with respect to land seized in colonial dispossessions and evictions mandated by the
apartheid regime. Sez Albie Sachs, A Bill of Rights for Soutk Africa: Areas of Agreement
and Disagreement, 21 COLUM. HUM. RTs. L. REV. 13, 33-36 (1989) (advocating an
affirmative action policy in property takings as a means of breaking up racially
oriented monopolies and cartels).

28 See, e.g., Charles A. Reich, The New Property, 73 YALE LJ. 733, 787 (1964) (“It
is time to see that the ‘privilege’ or ‘gratuity’ concept, as applied to wealth dispensed
by government, is not much different from the absolute right of ownership that
private capital once invoked to justify arbitrary power over employees and the
public.”).

2 See Frank 1. Michelman, Property as a Constitutional Right, 38 WASH. & LEE L.
REv. 1097, 1112 (1981). See generally C. Edwin Baker, Property and Its Relation to
Constitutionally Protected Liberty, 134 U. PA. L. REV. 741 (1986) (arguing that collective
control of property rights furthers important aspects of individual liberty); Frank L.
Michelman, Possession vs. Distribution in the Constitutional Idea of Property, 72 IOWA L.
REV. 1319 (1987) (arguing that the distributive conception of property rights should
be used to interpret constitutional property rights).

30 For a detailed study of the functioning of property as right and metaphor in
American constitutional law, see JENNIFER NEDELSKY, PRIVATE PROPERTY AND THE
LIMITS OF AMERICAN CONSTITUTIONALISM (1990); see also Jennifer Nedelsky,
Reconceiving Rights as Relationship, 30 ALBERTA L. REV. (forthcoming 1992); Jennifer
Nedelsky, Law, Boundaries and the Bounded Self, 30 REPRESENTATIONS 162 (1990)
(advocating the rejection of boundary as the metaphor for the relationship between
the collective and the individual); ¢f. ANC Working Draft, supra note 1, at 118-19 (Art.
11) (recognizing private property rights, but with significant limitations).

31 See Sachs, supra note 27, at 26-30 (exploring the possibility of constitutional
protection for linguistic groups and ethnically based cultural associations). The ANC
Working Draft prohibits discrimination based on language, protects the right to form
and join social and cultural bodies, protects freedom of conscience and religion, and
requires the state to act positively to further the development of the Sindebele,
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Moreover, many of our arguments would also be relevant to the so-
called third generation rights to the environment and to develop-
ment.32 However, independent arguments relating to the impor-
tance of the values underlying cultural and third generation rights
are necessary to support their inclusion in a constitutional bill of
rights. This Article is relevant to the issue of cultural and third
generation rights only in so far as social rights, like cultural and
third generation rights, serve as triggers for the scrutiny of state
obligations to protect and promote collective goods.*®

Fourth, in our view, much of the debate surrounding the
entrenchment of social rights stems from an improper conflation of

Sepedi, Sesotho, Siswati, Setswana, Afrikaans, English, Tsonga (Shangaan), Venda,
Xhosa, and Zulu languages, and to promote respect for all the languages spoken in
South Africa. Sez ANC Working Draft, supra note 1, at 110, 113-15 (Arts. 1 & 5).

32 See generally Philip Alston, A Third Generation of Solidarity Rights: Progressive
Development or Obfuscation of International Human Rights Law?, 29 NETH. INF’L L. REV.
807 (1982) (asking whether the recognition of the rights to development, to peace,
to communicate, to be different, to a healthy environment, to the benefit from the
common heritage of human kind, and to humanitarian assistance, as part of
international law, might devalue and obfuscate existing rights); Jan Glazewski, The
Environment, Human Rights and a New South African Constitution, 7S. AFR.J. HUM. RTs.
167 (1991) (presenting an analysis of environmental issues and the constitution in the
South African context); Jeremy Waldron, Can Communal Goods be Human Rights?, 27
ARCHIVES EUROPEAN SOC'Y 296 (1987) (arguing that “public goods” may be expressed
in terms of individual human rights, while “communal goods,” though important,
should not be regarded as the subject matter of individual rights).

3% Rights to one’s linguistic heritage or to a healthy environment are usually
understood in terms of the need to achieve certain goods that can only be enjoyed
communally. In these situations, individual rights function more as rights of
enforcement, forcing governments to live up to obligations owed to many individuals.

Such rights may also be understood partially in terms of individual rights to
individualized goods or interests. Often this presupposes an existing collective good
of a kind the enjoyment of which can be individualized and to which access has been
wrongly denied (e.g., an existing minority education facility); if such a good is not yet
in existence, recognizing an individual right can initiate, by a process of generaliza-
tion, the creation of a collective good in order to replicate the provision of a related
good (e.g., the provision of minority language tutorial instruction to one student) for
all those entitled. For an interesting exchange among legal philosophers on the
complicated question of rights in and to collective goods, see generally Leslie Green,
Two Views of Collective Rights, 4 CAN. J. L. & Juris, 315 (1991) (contending that
collective goods mitigate the individualism and egoism latent in rights, but that
collective agents do not so mitigate); Joseph Raz, Right-Based Moralities, in THE
MORALITY OF FREEDOM 193, 208 (Joseph Raz ed., 1988) (stating that collective rights
exist when human interest justifies imposing a duty upon some individuals, the
interests in question are individual interests in a public good, and no single interest
of any one group member is sufficient to justify imposing a duty upon another
person); Denise Réaume, Individuals, Groups, and Rights to Public Goods, 38 U.
TORONTO L.J. 1 (1988) (arguing that certain participatory goods, such as minority
language rights, can give rise to claims of group rights); Waldron, supra note 32.
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two distinct issues. The first is whether South Africa should move
toward a constitutional democracy with a written bill of rights
enforceable by the judiciary against the state. The second assumes
the merits of establishing a constitutional democracy and seeks to
determine the type of rights that deserve the mantle of constitution-
al guarantee. Many concerns expressed in relation to the entrench-
ment of social rights are in fact deeper concerns about the establish-
ment of a constitutional democracy, misdirected toward the
subsidiary issue of whether to entrench social rights. We assume
that South Africa is already generally committed to the entrench-
ment of civil and political rights;* as a result, we do not address
the merits and demerits of establishing a constitutional democracy
in the wake of apartheidf’5 Our task is much more modest,
namely, to argue for the inclusion of social rights in light of an
apparently pre-existing commitment to a constitutional democracy.
In our view, to exclude social rights from a constitution that

84 See Johan D. van der Vyver, Constitutional Options for Post-Apartheid South Africa,
40 EMORY L.J. 745, 770 (1991) (“It can be taken for granted that the South African
constitution for post-apartheid South Africa will almost certainly contain a bill of
rights.”). See generally ANC Working Draft, supra note 1, at 110-14 (Arts. 1-5).

35 For the view that a South African constitution ought to provide for independent
judicial review, see SOUTH AFRICAN LAW REFORM COMM'N, GROUP AND HUMAN
RIGHTS (Working Paper No. 25, Project No. 58, 1989); M.M. Corbett, Human Rights:
The Road Ahead, 96 S. AFR. L.J. 192, 201 (1979); David Dyzenhaus, Democracy, Rights,
and the Law, 7 S. AFR.J. HUM. RTS. 24, 42 (1991); Higginbotham, supra note 7, at 563;
Sachs, supra note 27, at 19; C.G. Weeramantry, The Constitutional Reconstruction of
South Africa: Some Essential Safeguards, 3 LESOTHO L.J. 1, 15 (1987). For a2n extended
discussion of Working Paper 25 of the 1989 Law Reform Commission Report, sece
John Dugard, A Bill of Rights for South Africa?, 23 CORNELL INT’L LJ. 441, 448-65
(1990).

For the view that such a constitution ought to contain social as well as civil and
political rights, see Lynn Berat, A New South Africa?: Prospects for an Africanist Bill of
Rights and a Transformed Judiciary, 13 LoY. L.A. INT'L & COMP. L.J. 467, 480 (1991);
D.M. Davis, Legality and Struggle: Towards a View of a Bill of Rights for South Africa, in
A BILL OF RIGHTS FOR SOUTH AFRICA 169 (Johann van der Westhuizen & Henning
Viljoen eds., 1988); Albie Sachs, Towards a Bill of Rights in a Democratic South Africa,
6 S. AFR. J. HUM. RTs. 1, 15 (1990); Charles Villa-Vicencio, Whither South Africa?:
Constitutionalism and Law-Making, 40 EMORY L J. 141, 157 (1991). For the view that
only civil and political rights ought to be entrenched, see D.H.M. Brooks, Albie Sachs
on Human Rights in South Africa, 6 S. AFR. J. HUM. RTs. 25, 33 (1990); Cowling, supra
note 7, at 177; J.M. Didcott, Practical Workings of a Bill of Rights, in A BILL OF RIGHTS
FOR SOUTH AFRICA, supra, at 52.

For the view that useful lessons can be learned from the Namibian experience,
see generally Eric C. Bjornlund, The Devil’s Work?: Judicial Review Under a Bill of
Rights in South Africa and Namibia, 26 STAN. J. INT'L L. 391 (1990); John Hatchard &
Peter Slinn, Namibia: The Constitutional Path to Freedom, 17 COMMONWEALTH L. BULL.
644 (1991).
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protects civil and political rights would be to throw “ropes of sand”
to the poor and disempowered in South African society.3¢

Finally, the Article is written from a position of solidarity with
the struggle of South Africans and of the ANC, but it is also written
from a distance. Writing as outsiders, our feel for the current
South African context is necessarily underdeveloped. We seek to
offer a perspective on the justiciability of social rights that has
sufficiently general analytic relevance to be adaptable to particular
societies and situations. This perspective may therefore be of use
to South Africans and the ANC in their deliberations about their
country’s future.

The remainder of this Article is aimed at supporting our belief
that concerns about the legitimacy of judicial review do not
outweigh the desirability of entrenching social rights in a new South
African constitution, and that the judiciary is not institutionally
incompetent to deal with the adjudication and interpretation of
social rights. Part I outlines two types of arguments against the
constitutional justiciability of social rights. The first claims that it
is illegitimate to enshrine social rights in a constitution and for the
judiciary to be given the power to interpret and enforce social
rights. The second claims that courts are not institutionally
competent to address matters pertaining to social rights. In PartII,
we address the legitimacy dimension and contend that the exclusion
of justiciable social rights from a South African constitution would
threaten the realization of social justice in South Africa because of
law’s constitutive influence on society’s and individuals’ self-
understandings. In Part III, we scrutinize and find wanting claims
of institutional incompetence, notably claims which deny the
capability of courts to impose positive obligations on governments
and claims which allege that social rights are too imprecise for
adjudication.

Part IV discusses the “interdependence” of civil and political
rights with social rights and argues that such interdependence helps

36 The metaphor is borrowed from Indian constitutional jurisprudence. In
People’s Union for Democratic Rights v. India, [1983] 1 S.C.R. 456, the Indian
Supreme Court, per Justice Bhagwati, held that, because economic necessity vitiates
choice, the payment of less than the minimum wage is “forced labour,” and thus
prohibited by the Indian Constitution. The court concluded that any other
interpretation would render the guarantee a “mere rope of sand.” Id. at 487; see also
Bandhua Mukti Morcha v. India, [1984] 2 S.C.R. 67, 103 (holding that “[i]t is the
fundamental right of every one in this country . . . to live with human dignity, free
from exploitation”); infra text accompanying notes 401-08.
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to challenge further claims that judicial bodies can neither legiti-
mately nor competently scrutinize social rights as a matter of
constitutional review. This Part addresses the drafting history,
textual provisions, and interpretive development of various
instruments of international law, namely, the Universal Declaration
of Human Rights of 1948,%7 the International Covenant on Civil
and Political Rights (ICCPR)® and its (First) Optional Protocol,?
the International Covenant on Economic, Social and Cultural Rights
(ICESCR),*® the European Convention on Human Rights
(ECHR),*! the European Social Charter,*? the American Declara-
tion of the Rights and Duties of Man,*? and the American Conven-
tion on Human Rights.#* Part V then shifts from international law
to comparative constitutional law and invokes emergent jurispru-
dence of the Supreme Court of India, which is infused with the
principle of interdependence, to tell a story of the rhetorical
possibilities of constitutionalized social rights. The Indian experi-
ence is instructive because it provides nascent factual support for
our contention that the judiciary both can and should seek to
protect social rights. Finally, in Part VI, we offer some concrete
textual and institutional strategies to minimize the antidemocratic
potential of judicial review.

37 G.A. Res. 217A (III), UN. Doc. A/777, at 71 (1948) [hereinafter UDHR],
reprinted in UNITED NATIONS, HUMAN RIGHTS: A COMPILATION OF INTERNATIONAL
INSTRUMENTS 1, U.N. Doc. ST/HR/1/Rev. 2 (1983).

383 Adopted Dec. 19, 1966, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976)
[hereinafter ICCPR].

39 Adopted Dec. 19, 1966, 999 U.N.T.S. 302 (entered into force Mar. 28, 1976)
[hereinafter ICCPR, Optional Protocol].

40 See ICESCR, supra note 23.

#1 Convention for the Protection of Human Rights and Fundamental Freedoms,
Nov. 4, 1950, 213 U.N.T.S. 221 [hereinafter ECHR]; see also COUNCIL OF EUROPE,
CONVENTION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
1, 44 (1991) (final version of the Convention as amended).

42 Oct. 18,1961, Europ. T.S. No. 35 [hereinafter ESC] (entered into force Feb. 26,
1965); see also Protocol Amending the European Social Charter, opened for signature
Oct. 18, 1961, Europ. T.S. No. 142 (entered into force Oct. 21, 1991).

3 Handbook of Existing Rules Pertaining to Human Rights in the InterAmerican System,
OAS Doc. OEA/Ser.L./V/IL60 Doc. 28 (1983) 21 [hereinafter American Declara-
tion], reprinted in 1 HUMAN RIGHTS: THE INTER-AMERICAN SYSTEM, pt. 1, ch. IV, at
i (Thomas Buergenthal & Robert E. Norris eds., 1982) [hereinafter BUERGENTHAL &
NORRIS].

44 American Convention on Human Rights: Pact of San Jose, Costa Rica, Nov. 22,
1969, 1144 U.N.T.S. 123 (entered into force July 18, 1978) [hereinafter American
Convention].
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I. Two DIMENSIONS OF JUSTICIABILITY

By the term “justiciability” we mean, in broad outline, the extent
to which a matter is suitable for judicial determination.#> For the
purposes at hand, this refers to the ability to judicially determine
whether or not a person’s right has been violated or whether the
state has failed to meet a constitutionally recognized obligation to
respect, protect, or fulfill a person’s right.*® “Justiciability” is a
deceptive term because its legalistic tone can convey the impression
that what is or is not justiciable inheres in the judicial function and
is written in stone. In fact, the reverse is true: not only is justicia-
bility variable from context to context, but its content varies over
time.?’ Justiciability is a contingent and fluid notion dependent
on various assumptions concerning the role of the judiciary in a
given place at a given time as well as on its changing character and
evolving capability.®

Debates over the justiciability of a particular subject matter
occur in the long shadow of the basic democratic principle that the
will of the majority ought to prevail in the fashioning of law and
policy. This principle underpins a standard doctrine of separation
of powers manifested in democratic governance: the legislature
makes the law, the executive implements the law, and the judiciary
applies and enforces the law.%® In the words of Philip Kurland,
“[s]eparation of powers . . . encompasses the notion that there are
fundamental differences in governmental functions—frequently but
not universally denoted as legislative, executive, and judicial-which

45 Galligan defines “non-justiciable” as “unsuited for adjudication.” DJ.
GALLIGAN, DISCRETIONARY POWERS: A LEGAL STUDY OF OFFICIAL DISCRETION 241
(1990). Given our view that it is important to conceive of justiciability as contingent,
we deliberately use the word “suitable” rather than “suited”. Also, by referringto the
“extent” of justiciability, we hope to suggest that justiciability is not a concept that
lends itself to “either-or” categorization. We thus prefer to adopt a more fluid
understanding of “justiciability,” the contingency of which is comprised of both the
character of the courts as institutions and of the judges as persons in their societal
context.

46 See infra notes 244-52 and accompanying text for a more detailed description
of these three levels of obligation.

47 See, e.g., Chayes, supra note 9 (describing the evolution of the judicial role with
the growth in public law litigation).

48 See supra text accompanying note 5 (noting that we do not assume as given any
traditional understanding of courts as institutions).

9 See, e.g., David L. Shapiro, Courts, Legislatures, and Paternalism, 74 VA. L. REV.
519, 521 (1988) (suggesting that legislatures should be freer than courts to embark
on paternalistic courses since they are subject to popular will).
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must be maintained as separate and distinct, each sovereign in its
own area, none to operate in the realm assigned to another.”®
The enactment of a constitutional bill of rights to be interpreted
and enforced by the judiciary represents a fundamental restraint on
this understanding of democracy.’! Certain matters are hived off
from majority rule and placed within the exclusive interpretive
province of the judiciary. Traditional separation of powers
principles require that in performing the interpretive function, the
judiciary is not to intrude on the governmental function assigned to
other branches of government. Many of the arguments opposing
the inclusion of social rights in a written constitution®® enforceable
by the judiciary are arguments that assert that their inclusion would
lead to an unacceptable blending of judicial with legislative power.
In many jurisdictions, both international and national, a sharp
distinction is often drawn, implicitly or explicitly, between civil and
political matters and economic and social matters, with the former
enjoying justiciable status, increasingly as constitutional rights, and
the latter viewed merely as involving potentially legitimate legislative
aspirations or policy goals, sometimes, but just as often not,
constitutionally recognized.’®* As will be seen in Part IV, a stark
example of this distinction lies in the decision to split the 1948
Universal Declaration of Human Rights into two binding treaties.?

50 Philip B. Kurland, The Rise and Fall of the *Doctrine” of Separation of Powers, 85
MicH. L. REv. 592, 593 (1986).

5! This is not to suggest that scholars have not attempted to reconcile judicial
review with democratic values. Classic efforts include JESSE H. CHOPER, JUDICIAL
REVIEW AND THE NATIONAL POLITICAL PROCESS: A FUNCTIONAL RECONSIDERATION
OF THE ROLE OF THE SUPREME COURT 2 (1980); JoHN H. ELY, DEMOCRACY AND
DISTRUST: A THEORY OF JUDICIAL REVIEW 181 (1980). For a critique, see Richard
Parker, The Past of Constitutional Law—And Its Future, 42 OHIO ST. L J. 223, 223 (1981)
(arguing that Ely’s and Choper’s theories have underlying assumptions that are
implausible in light of recent experience). See generally MARK TUSHNET, RED, WHITE,
AND BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL LAW (1988) (presenting and
critiquing comprehensive normative theories of constitutional law).

52 It should be recognized that questions of justiciability also present themselves
in the absence of a written bill of rights. Even where the judiciary is not constitution-
ally authorized to test expressions of majority will against a bill of rights, debates can
occur over justiciability focusing on the limits and possibilities of adjudication as a
vehicle for the resolution of disputes. See Fuller, supra note 9, at 354.

58 See E.W. Vierdag, The Legal Nature of the Rights Granted by the International
Covenant on Economic, Social and Cultural Rights, 9 NETH. Y.B. INT'L L. 69, 92-93
(1978) (having the judiciary “declare that a government is lagging behind in creating
the conditions under which a social right could be enjoyed” would raise “utterly
political questions”).

54 See infra notes 294-95 and accompanying text.
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One treaty, the ICCPR,%® deals with so-called “civil and political
rights” that may be subjected to determinations of compliance by a
quasi-judicial body on the basis of individual complaints, and the
other, the ICESCR,%® addresses so-called “economic, social and
cultural rights.” Rights in the latter covenant were originally
designed to be scrutinized at a high level of abstraction from
individual situations, with evaluation of the collective performance
of states unaided by individual complaints of violation. The
distinction between civil and political matters and economic and
social matters has enjoyed a resurgence in official United States
human rights diplomacy in the 1980s. The separation is reflected in
the adamant refusal of the United States to view social and
economic rights as human rights, let alone as justiciable, in
negotiations surrounding new human rights treaties and on votes on
United Nations resolutions.>’

The distinction between social and economic matters and civil
and political matters also finds expression in domestic debates over
the proper interpretation of entrenched constitutional guarantees
that, on their face, refer only to civil and political matters. In the
United States, for example, it is often said that social and economic
matters may well constitute potentially legitimate aspirations or
policy goals of government, but should not or cannot be character-
ized as constitutional entitlements. Many of the reasons offered in
support of this view do not speak to the broader question of
whether to entrench social rights in a new constitution; instead, they
refer more specifically to the interpretation of textually pre-existing
civil and political rights, and claim that it would be improper for the
Jjudiciary to arrogate to itself a review function with respect to social
rights relying on a constitution that, on its face, only entrenches
civil and political rights.58

55 See supra note 38.

56 See supra note 23.

57 See Philip Alston, U.S. Ratification of the Covenant on Economic, Sacial and Cultural
Rights: The Need for an Entirvely New Strategy, 84 AM. J. INT'L L. 365, 365 (1990)
[hereinafter Alston, New Strategy] (reviewing the history of proposals for the United
States to ratify the ICESCR); Philip Alston, Out of the Abyss: The Challenges Confronting
the New U.N. Committee on Economic, Social and Cultural Rights, 9 HUM. RTS. Q. 332,
333-34 (1987) [hereinafter Alston, Out of the Abyss] (discussing the challenges faced
by this Committee in developing an effective and acceptable supervisory process).

%8 This vision is very much alive in judicial thinking. In Jackson v. Joliet, 715 F.2d
1200, 1203 (7th Cir. 1983), cert. denied, 465 U.S. 1049 (1984), for example, Judge
Posner stated that “the Constitution is a charter of negative rather than positive
liberties.” See also DeShaney v. Winnebago County Dep’t of Social Servs., 489 U.S.
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In this context, the doctrine of separation of powers suggests
that the judiciary simply interpret and apply the law, including the
constitution, and not take on an overtly legislative function.
However, some of the reasons advocating a limited judicial role in
the interpretation of civil and political rights in an existing
constitution are relevant to the question of whether to entrench
social rights in a new constitution. Such reasons transcend their
particular interpretive context and challenge in general the
Jjusticiability of interests underlying social rights.

Judges work more or less explicitly with constellations of
considerations to determine whether, and how far, they skhould act
and, whether, and how far they can act. More specifically, argu-
ments against the inclusion of social rights in a written bill of rights
correspond to two dimensions of justiciability: the legitimacy
dimension and the institutional competence dimension.>® For

189, 194 (1989) (holding that the State of Wisconsin is under no affirmative
constitutional duty to protect a child from a brutally abusive father); Bandes, supra
note 6, at 2317; Michael J. Gerhardt, The Ripple Effects of Slaughter-House: A Critique
of a Negative Rights View of the Constitulion, 43 VANDERBILT L. REV. 409, 411 (1990);
Laurence H. Tribe, The Curvature of Constilutional Space: What Lawyers Can Learn
From Modern Physics, 103 HARV. L. REV. 1, 39 (1989).

For arguments in favor of expanding equal protection doctrine to include social
and economic matters, see Frank I. Michelman, Welfare Righis in a Constitutional
Democracy, 1979 WasH. U. L.Q, 659, 664 (while equal protection can protect welfare
entitlements, it is an “inappropriate task” for courts to rule on the adequacy or level
of provision of a social right); see also Olga Popov, Towards a Theory of Underclass
Review, 43 STAN. L. REV. 1095, 1098 (1991) (proposing that laws creating or
perpetuating an underclass should be subject to strict scrutiny); Laurence H. Tribe,
Unraveling National League of Cities: The New Federalism and Affirmative Rights to
Essential Government Services, 90 HARV. L. REV. 1065, 1065-66 (1977) (suggesting that
“despite its difficulties, a doctrine will ultimately emerge that recognizes under the
fifth and fourteenth amendments constitutional rights to decent levels of affirmative
governmental protection in meeting the basic human needs of physical survival and
security, health and housing, employment and education”).

For criticism of Michelman’s thesis, see Susan F. Appleton, Professor Michelman’s
Quest for a Constitutional Welfare Right, 1979 WasH. U. L.Q. 715, 722-24; Robert H.
Bork, The Impossibility of Finding Welfare Rights in the Constitution, 1979 WAsSH. U. L.Q.
695, 695 (stating that a welfare rights theory would require “political decisionmaking
by the judiciary”); see also Antonio C. Pereira-Menault, Against Positive Rights, 22
VALPARAISO L. REV. 359, 360 (1988) (arguing that positive rights belong more to the
realm of the state than to the realm of the constitution); ¢f. Sunstein, supra note 12,
at 206-07 (expressing ambivalence about “social reform through the judiciary” for
“pragmatic reasons”).

59 This terminology appears in Martha Jackman, The Protection of Welfare Rights
Under the Charter, 20 OTTAWA L. REV. 257, 830-37 (1988) (discussing the institutional
legitimacy and competence of the judiciary); see also THOMAS A. CROMWELL, Locus
STANDI: A COMMENTARY ON THE LAW OF STANDING IN CANADA 6 (1986) (distinguish-
ing legitimacy from adequacy when deciding whether to use the courts); GALLIGAN,
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analytical convenience, the legitimacy dimension refers to the
nature, or character, of social rights and asks whether it would be
legitimate to confer constitutional status on social rights in light of
their subject matter. The institutional competence dimension of
justiciability looks more to the nature, or character, of the judiciary,
and addresses whether the judiciary possesses the institutional
capacity and competence to adjudicate social rights.5

The legitimacy dimension of justiciability can be further refined
by reference to a distinction between “conservative” and “progres-
sive” visions of social justice.®! A conservative vision of social
justice views the constitutionalization of social rights as illegitimate
because such rights entail the redistribution of wealth and state
intervention in market economies.®? According to this view, a
constitution ought to guard against state intervention and subject
state initiatives that seek to institutionalize the values underpinning
social rights to constitutional scrutiny.®® The kind of rights that

supra note 45, at 241-51 (distinguishing between policy reasons and whether a matter
is analytically suited for resolution by adjudicative procedures); MINOW, supra note
14, at 356-62 (discussing legitimacy and competence); LAURENGE H. TRIBE, AMERICAN
CONSTITUTIONAL LAW 67 (2d ed. 1988) (justiciability relates to concerns about judicial
competence and separation of powers); Jamie Cassels, Judicial Activism and Public
Interest Litigation in India: Attempting the Impossible?, 37 AM. J. COMP. L. 495, 509-17
(1989) (examining questions of legitimacy and adequacy in the judicial function);
Gerald Gunther, Some Reflections on the Judicial Role: Distinctions, Roots and Prospects,
1979 WasH. U. L.Q, 817, 818 (linking legitimacy to the question of which rights are
recognized and protected and competence to the question of remedies); Ghislain
Otis, La Charte et la modification des programs gouvernementaux: Uexemple de Uinjonction
structurelle en droit américain, 36 MCGILL L.J. 1349, 1357-60 (1991) (discussing the
Jjudicial role in terms of legitimacy and efficacy); Craig Scott, The Interdependence and
Permeability of Human Rights Norms: Towards a Partial Fusion of the International
Covenants on Human Rights, 27 OsGOODE HALL LJ. 769, 839-40 (1989) (dividing
Jjusticiability into the value, or normative, component and the expertise, or empirical,
comsgonent).

Cf. Jackman, supra note 59, at 331-32 (“The content of social rights generates
concerns at the level of institutional competence; the character of social rights at the
level of institutional legitimacy.”).

6! For a similar approach, see TUSHNET, supra note 51, at 1-17; Patrick Macklem,
Constitutional Ideologies, 20 OTTAWA L. REV. 117, 120 (1988); Milton C. Regan, Jr.,
Community and Justice in Constitutional Theory, 1985 Wis. L. REV. 1073, 1074; West,
supra note 5, at 717.

62 See RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF
EMINENT DOMAIN 307-12 (1985); 1 FRIEDRICH A. HAYEK, LAW, LEGISLATION AND
LIBERTY 112-15 (1975). See generally West, supra note 5, at 672 (describing
conservative constitutional thought concerning the legitimacy of market outcomes and
existing distributions of wealth).

8 For a recent economic analysis specifically directed to the issue of positive social
rights, sec Lynn A. Baker, The Prices of Rights: Toward a Positive Theory of Unconstitu-
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ought to be constitutionalized are those that create and protect a
zone of individual freedom from state intervention, not rights which
place positive obligations on the state.%*

A progressive vision of social justice, on the other hand, does
not take issue with the legitimacy of the values underpinning social
rights, but may well have concerns about the legitimacy of empower-
ing the judiciary to overrule the popular will as expressed through
legislative activity.%> This may simply be a particular version of the
general argument from majoritarian democracy which opposes not
simply the constitutional entrenchment of social rights but the
entrenchment of any rights at all. Proponents of this view prefer to
see battles won through majoritarian politics®® and energy devoted

tional Conditions, 75 CORNELL L. REv. 1185 (1990). While arguing for aggressive
indirect protection of social rights interests through the unconstitutional conditions
doctrine, she nonetheless argues that while constitutional rights must operate in a
market economy to remove state-imposed barriers, they do not require the removal
of “background” economic impediments which “necessarily” exist in a market
economy. See id. at 1219.

6 For a judicial articulation of this view, see Coppage v. Kansas, where it was held
that:

[ilncluded in the right of personal liberty and the right of private property—
partaking of the nature of each—is the right to make contracts for the
acquisition of property. Chief among such contracts is that of personal
employment, by which labor and other services are exchanged for money
or other forms of property. If this right be struck down or arbitrarily
interfered with, there is substantial impairment of liberty in the long-
established constitutional sense.

236 U.S. 1, 14 (1915); see also Lochner v. New York, 198 U.S. 45, 64 (1905) (noting
that, absent genuine health concerns, “the freedom of master and employé to
contract with each other . . . cannot be prohibited or interfered with").

For classic defenses of this ideological perspective, see MILTON FRIEDMAN,
CAPITALISM AND FREEDOM 34-36 (1962); HAYEK, supra note 62, at 55-56; FRIEDRICH
A. HAYEK, THE CONSTITUTION OF LIBERTY 119-21 (1960). For recent academic calls
for the return to versions of the Lockhner era in the United States, see EPSTEIN, supra
note 62, at 7-18; BERNARD H. SEIGAN, ECONOMIC LIBERTIES AND THE CONSTITUTION
324 (1980) (arguing that government should bear the burden of persuading the
judiciary that legislation that interferes with property rights serves important
governmental objectives, that the means are substantially related to those objectives,
and that less drastic means could not be used to achieve a similar result).

%5 See, e.g., Penuell M. Maduna, Judicial Review and Protection of Human Rights
Under a New Constitutional Order in South Africa, 21 COLUM. HUM. RTs. L. REV. 73, 76-
81 (1989) (voicing similar concerns in the South African context). Sez generally
TUSHNET, supra note 51, at 70 (discussing the jurisprudence of democracy); Anthony
Chase, The Left on Rights: An Introduction, 62 TEX. L. REV. 1541, 1541 (1984)
(discussing the relationship between rights on the one hand and capitalism and
socialism on the other).

56 See, ¢.g., MICHAEL MANDEL, THE CHARTER OF RIGHTS AND THE LEGALIZATION
OF POLITICS IN CANADA 41-48 (1989) (discussing arguments minimizing the
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to reform of that process as well as to the attainment of substantive
outcomes through that process. Thus, for the “progressive”, it is
not the “social” content, but the “constitutionalized” content of the
subject-matter in question that speaks against justiciability.
Buttressing this view are somewhat different democratic concerns
about the lack of an appropriately representative judiciary. Judges
are traditionally almost exclusively male, white and wealthy, and
their decisionmaking perspective is bound to be heavily structured
by their background.57 On this view, there would be little, if
anything, different about social rights from other kinds of constitu-
tional rights that would prevent courts from interpreting those
rights regressively.

In contrast to its legitimacy dimension, the institutional
competence dimension of justiciability refers not to whether it is
legitimate for a particular matter to be made the subject of judicial
review, but rather to whether a particular matter is capable of being
made the subject of such review. Constitutional jurisprudence and
scholarship tend to adopt the view that the judiciary is an institution
that, by virtue of its nature, does not possess the capability to
adequately engage in the relatively complex task of delineating the
contours of social rights.®® Opponents argue for the exclusion of

unrcyrcsentativc nature of judicial review).

57 See supra note 6.

6 There is a strong body of U.S. scholarship arguing that the judiciary is ill-
equipped for activism and its quasi-policymaking demands. Se¢ HOWARD I. KALODNER
& JaMEs ]J. FISHMAN, THE LIMITS OF JUSTICE (1978); Kenneth C. Davis, Facts in
Lawmaking, 80 COLUM. L. REV. 931, 942 (1980); Fuller, supra note 9, at 393-405;
Horowitz, supra note 9, at 1307; Arthur S. Miller & Jerome A. Barron, The Supreme
Couri, the Adversary System and the Flow of Information to the Justices: A Preliminary
Inquiry, 61 VA. L. REV. 1187, 1190-91 (1975); Fritz W. Scharpf, Judicial Review and the
Political Question: A Functional Analysis, 75 YALE L.J. 517 (1966) (discussing the
delicate balance judges must strike between making political rulings and deferring to
political bodies); see also Paul Weiler, The Charter at Work: Reflections on the
Constitutionalizing of Labour and Employment Law, 40 U. ToroNTO L.J. 117 (1990)
(discussing institutional competence in the context of employment and constitutional
rights).

These arguments focus their criticism on the ability of the courts to find and
receive proper information upon which to base their decisions, and upon the ability
of the courts to monitor, administer, and implement the changes. However, as
Professor Komesar points out, such criticisms in many respects can also be leveled at
the legislative branch, particularly where the interests in question are those of
powerless, systemically under-represented groups. SeeKomesar, supra note 9, at 697-
99; see also REBELL & BLOCK, supra note 9, at xi (stating that in the area of educational
policymaking, the courts have a unique and important role).

While U.S. jurisprudence has on the whole found little textual support in the
Constitution for positive government obligations, judges have nonetheless taken an
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constitutional review of social rights by the judiciary either because
of deficiencies in skill, education, training, or procedure, or because
the adjudication of social rights touches on the complex intersection
of issues involving institutional design, policy choice, and contested
political aspirations.

The resistance to constitutionally entrenched social rights on
grounds of institutional competence is often summarized in the view
that social rights are said to be positive rights and therefore
requiring governmental action; resource-intensive and therefore
expensive to protect; progressive and therefore requiring time to
realize; vague in terms of the obligations they mandate; and
involving complex, polycentric, and diffuse interests in collective
goods. Civil and political liberties, on the other hand, are said to
be, paradigmatically, negative rights that are: cost-free; immediately
satisfiable; precise in the obligations they generate; and comprehen-
sible because they involve discrete clashes of identifiable individual
interests. These characterizations, even when acknowledged to be
overdrawn, support the view that civil and political liberties both
are and ought to be seen as involving justiciable matters.”” Many of
these characterizations do not go simply to concerns of institutional
competence of the judiciary but also to legitimacy concerns, with
conclusions relating to the lack of institutional competence circling
back to reinforce impressions that a judicial role would be illegiti-
mate.”!

The two dimensions of justiciability interact with one another to
create a powerful web of resistance to the proposition that social
rights ought to be included in judicial constitutional discourse. On
the one hand, an alleged lack of institutional expertise reinforces

activist role at the remedial level in implementing constitutionally mandated
desegregation, prison reform, and electoral district reform. See Robert E. Easton, The
Dual Role of the Structural Injunction, 99 YALE L.J. 1983, 1983-85 (1990); Robert A.
Schapiro, The Legislative Injunction: A Remedy for Unconstitutional Legislative Action,
99 YALE L.J. 231, 231 (1990).

59 Even detractors of the justiciability of social rights note that these distinctions
are overdrawn, leading some to contemplate drawing more fluid lines between
Jjusticiable and non-justiciable rights. Ses, e.g., Vierdag, supra note 53, at 82 (arguing
that financial support on the part of the state, taken alone, is not the most
appropriate key to distinguishing between social and civil rights).

70 See Scott, supra note 59, at 833 (noting that alignment of “justiciable” with “civil
and political rights” and “non-justiciable” with “economic, social and cultural rights”
submerges and obscures a whole series of other distinctions).

71 See MINOW, supra note 14, at 356-62 (concluding that judicial competence
reinforces perceptions of judicial legitimacy).
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the view that it would be illegitimate for the courts to delve into
constitutional adjudication of social rights. For example, the
perceived imprecision or indeterminacy of social rights that could
be said to render courts incapable of making meaningful determina-
tions also underscores for many that social rights adjudication
would involve the pervasive exercise of judicial choice and creativity.
Awareness of this fact then provokes misgivings about the legitimacy
of according such an authoritative decisionmaking role on such
open-ended issues to unelected persons who are drawn from a
narrow band of the social and ideological spectrum. On the other
hand, the ideologically driven sense of illegitimacy provides a
dispositional readiness for the judiciary and other legal actors to
marginalize arguments geared toward the expansion and transfor-
mation of the courts’ capabilities to render the judiciary a more
appropriate institution for dealing with such matters. In particular,
to the extent that capacity flows from experience, as we shall
contend it does, a sense of illegitimacy directly impairs competence
because it drains courts of the needed courage to take the first
steps. Furthermore, not only do the two dimensions interact in the
above-described way but also “[i]t is in practice difficult to keep
apart the two senses of non-justiciability, since the same situations
may involve elements of both, and the reasons given by the courts
for not intervening do not always make clear the distinction.””2
We are proceeding from the premise that a significant majority
of South Africans are not resistant to the establishment of a
constitutional democracy. A glance at the ANC’s Working Draft,’®
the Freedom Charter,’* and the ANC’s Constitutional Guide-
lines” makes it clear that the ANC, which in our understanding is

72 GALLIGAN, supra note 45, at 241 (discussing matters of national security).

78 See ANC Working Draft, supra note 1, at 116-18 (Art. 10).

™ Freedom Charter, June 26, 1955 (adopted at Kliptown, Transvaal), reprinted in
M. HAMALENGWA ET AL., THE INTERNATIONAL LAW OF HUMAN RIGHTS IN AFRICA:
BASIC DOCUMENTS AND ANNOTATED BIBLIOGRAPHY 99 (1988). The Freedom Charter
provides for the recognition, inter alia, of economic, social and language rights. Ses
id. at 99-103.

75 The ANC’s Constitutional Guidelines call for inter alia guarantees of freedom
of association, expression, thought, worship, and the press, as well as rights to work,
education, and social security. See AFRICAN NATIONAL CONGRESS, CONSTITUTIONAL
GUIDELINES FOR A DEMOCRATIC SOUTH AFRICA, reprinted in 5 S. AFR. J- HuMm. RTs.
129, 131 (1989). For commentary, see SACHS, supra note 1, at 197; Corder & Davis,
supra note 7, at 639-44; Dugard, supra note 35, at 452 (unclear whether the
Guidelines indicate support for “the principle of judicial review as a necessary
component of a bill of rights”); see also Winston P. Nagan, Law and Post-Apartheid
South Africa, 12 FORDHAM INT’L L.J. 399, 427-33 (1989) (discussing the Bill of Rights
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the organization commanding the greatest following among South
Africans, is not ideologically opposed to the values underpinning
rights to nutrition, housing, health, and education. By implication,
it can be concluded that many South Africans view such values to be
as critical to the realization of social justice as the values underpin-
ning more traditional constitutional freedoms, such as a person’s
right to speak freely, to be free from arbitrary detention, to be
presumed innocent, and to have their privacy respected. Given
these premises, the two hurdles South Africans face in deciding
whether to constitutionalize social rights in a new South African
constitution relate to progressive concerns about the legitimacy of
entrusting the judiciary with the task of overseeing democratic
initiatives enacted in the name of social justice, and concerns about
the institutional competence of the judiciary even if it were accepted
that entrenching such rights would be desirable in principle. The
next two Parts address these concerns in turn.

II. THE LEGITIMACY OF SOCIAL RIGHTS

The constitutionalization of social rights raises concerns of
legitimacy from at least two ideological perspectives. A conservative
vision of the proper content of a bill of rights would view the
inclusion of social rights as antithetical to the purpose of constitu-
tional guarantees. Social rights generate positive obligations on the
state to ameliorate certain social and economic conditions in
society, whereas a conservative vision of social justice entails a
constitutional imagination that views such state intervention in
market ordering as illegitimate. Constitutional rights ought to
guard against, not compel, such state intervention. A progressive
vision of social justice, on the other hand, would not quarrel with
the interests underlying social rights. Ensuring equal access to
adequate nutrition, housing, health, and education to all is viewed
as a fundamental responsibility of the state from a progressive
perspective. Where a progressive vision of social justice may have
cause for concern, however, is with the constitutionalization of
those interests and the attendant transfer of power to an unelected
body to ensure that the state lives up to its social obligations.” It

generally, as well as limitations on free expression and economic matters); Johan D.
van der Vyver, Comments on the Constitutional Guidelines of the African National Congress,
58. AFR. J. HUM. RTs. 133, 152 (1989) ([ The ANC’s] Guidelines entail no more than
tentative suggestions as the basis for reflection and which [sic] have been put forward
to stimulate participation . ...").

76 It must be acknowledged that more radical critiques would call into question
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is this latter aspect of the legitimacy of social rights to which this
Part is addressed.

The dangers associated with judicial review and with engaging
in progressive struggles for social justice through the medium of
institutionalized legal rights discourse should not be underestimat-
ed.”” However, these dangers exist not so much in relation to the
question of whether to constitutionalize the values underpinning
social rights but more broadly in relation to the more fundamental
question of the appropriateness of establishing a constitutional
democracy. If South Africa takes the historic step of moving toward
a modern constitutional democracy and entrenching certain
constitutional rights against the state, it will be confronted with the
tension between democracy and judicial review endemic to all
systems of government that vest power to pass judgment on laws in
the judiciary. If South Africa were to constitutionalize civil and
political rights but decide to treat social rights as non-justiciable,
however, it would create another kind of danger, namely that the
values underpinning social rights would be devalued as a result of
selective constitutionalization. A constitutional discourse could
emerge that implicitly views the values protected by social rights to
be illegitimate aspirations of modern governance.

More specifically, legal discourse about the nature of rights has
a constitutive effect on political discourse at large.”® As expressed

the values reflected by social rights by noting that they can serve legitimating
functions for a cooptive, and non-transformative, liberal welfarism. See infra note
100 and accompanying text for a brief discussion of the regressive potential of social
rights.

77 See Girardeau A. Spann, Pure Politics, 88 MICH. L. REv. 1971, 2000-03 (1990);
West, supra note 5, at 713-721. See generally Paul Brest, The Fundamental Rights
Controversy: The Essential Contradictions of Normative Constitulional Scholarship, 90 YALE
LJ. 1063 (1981) (reviewing the controversy surrounding the legitimacy of judicial
oversight of the legislature in a democracy and concluding that no objective criteria
to assess theories of judicial review exist).

78 As E.P. Thompson eloquently puts it in reflecting upon his scholarship:

I found that law did not keep politely to a “level” but was at every bloody
level; it was imbricated within the mode of production and productive
relations themselves (as property-rights, definitions of agrarian practice) and
it was simultaneously present in the philosophy of Locke; it intruded
brusquely within alien categories, reappearing bewigged and gowned in the
guise of ideology; it danced a cotillion with religion, moralizing over the
theatre of Tyburn; it was an arm of politics and politics was one of its arms;
it was an academic discipline, subjected to the rigour of its own autonomous
logic; it contributed to the definition of the self-identity both of rulers and
of ruled; above all, it afforded an arena for class struggle, within which
alternative notions of law were fought out.
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by Pierre Bourdieu, “[t]he discovery of injustice as such depends
upon the feeling that one has rights.””® If there is no forum that
is socially recognized as authoritative and in which individuals or
communities of people similarly disadvantaged can make submis-
sions about the profound barriers they face in attempting to lead
meaningful lives, those difficulties will increasingly be deemed
irrelevant, and the underlying values that social rights are designed
to protect will diminish in meaning and importance. Constitutional
jurisprudence forms one of the most authoritative moral and
political discourses in contemporary society.?® The exclusion of
one set of interests from the list of protected rights is in effect a
vast legal judgment lending universality and authority to those
interests that enjoy constitutional protection. Denying an individual
or group the ability to make constitutional claims against the state
with respect to nutrition, housing, health, and education excludes
those interests from a process of reasoned interchange and
discussion, and forecloses a useful forum for the recognition and
redressing of injustices. The exclusion of social rights from such a
discourse is bound to affect the breadth and depth of such a
discourse, with the effect that the parameters of debate and
dialogue will be unnecessarily curtailed.

In many contemporary societies, access to rights discourse is a
necessary precondition to access to equality of attention. As
Patricia Williams points out, an appeal to legal rights implies “a
respect which places one within the referential range of self and
others, which elevates one’s status from human body to social
being.”8! Whereas the constitutionalization of social rights would
be a recognition of the fact that adequate nutrition, housing, health,
and education are critical components of social existence, the
exclusion of social rights from a South African constitution
necessarily would result in the suppression of certain societal

E.P. THOMPSON, THE POVERTY OF THEORY AND OTHER ESSAYS 96 (1978); see also
Robert Gordon, Critical Legal Histories, 36 STAN. L. REV. 57, 109 (1984) (noting that
many Critical writers would claim that law “is omnipresent in the very marrow of
society—that lawmaking and law-interpreting institutions have been among the
primary sources of the pictures of order and disorder”).

7 Bourdieu, supra note 6, at 833.

80 See Brest, supra note 10, at 178 (“In our society, most significant issues of public
morality are, or once were, or eventually will be, constitutional issues.”).

81 Williams, Alchemical Notes, supra note 14, at 416; sez also Minow, supra note 6,
at 1893-94 (stating that legal rights influence “the pattern of existing and future
relationships”).
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voices.®2 Perhaps the strongest reason for including a certain
number of economic and social rights is that by constitutionalizing
half of the human rights equation, South Africans would be
constitutionalizing only part of what it is to be a full person. A
constitution containing only civil and political rights projects an
image of truncated humanity. Symbolically, but still brutally, it
excludes those segments of society for whom autonomy means little
without the necessities of life.

Similar concerns exist not only at the level of constitutional
entrenchment, but also at the level of constitutional interpretation.
Courts do not simply discover the inherent meaning of a right that
has somehow been settled by the mere inclusion of words in a
constitutional document. Rather, they respond to arguments over
the kinds of worlds in which we want to live and the types of social
beings we want to become. Judges bring their systems of values to
bear on creating or determining concrete meanings of rights, until
better or simply different arguments are made in the future. Legal
meaning is not found or discovered through or by adjudication; it
is created in the context of particular fact situations that demand
legal resolution. The meaning of constitutional guarantees will
always be underdetermined by their wording; reference must always
be had, explicitly or implicitly, to more general normative under-
standings of the society in which a legal decision-maker operates.®
But society-wide understandings are neither sufficiently shared nor
sufficiently specific to resolve concrete disputes concerning
fundamental values. As a result, recourse is invariably had to
narrower “interpretive communities” whose conventions and whose
members’ reciprocal interactions serve as reference points for the
generation of interpretive meaning.3*

82 As Martha Jackman points out:

The observation also bears repeating that there is a significant difference
between the judicial intervention called for by the rich and by the poor:
“where the wealthy invariably want the courts to strike down actions the
other branches have taken, the disadvantaged often ask the courts to take
actions the other branches have decided not to take.”

Jackman, supra note 59, at 336 (quoting HOROWITZ, supra note 9, at 11 n.41).

8 As James White writes, “[Jegal argument is an organized and systematic process
of conversation by which our words get and change their meaning.” JAMES B. WHITE,
'WHEN WORDS LOSE THEIR MEANING 268 (1984); see Bourdieu, supra note 6, at 805;
Cover, supra note 6, at 4; Minow, supra note 6, at 1866-67; James B. White, Law as
Rhetoric, Rhetoric as Law: The Arts of Cultural and Communal Life, 52 U. CHI. L. REV.
684, 688-96 (1985).

84 See generally STANLEY FisH, Is THERE A TEXT IN THIS CLASS?: THE AUTHORITY
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In simple cases, “outside” references to communities of
understanding may appear to engender a straightforward “plain
meaning” of the law or an uncontroversial interpretation of the
facts. In more complex cases, however, particularly where vague
constitutional laws are applied to complicated fact situations, the
appropriate interpretive community is itself open to choice and
different judges will engage in sometimes wide-ranging appeals to
authoritative meaning-giving sources. However, whether the source
appealed to is the intent of the constitutional framers,® a philo-
sophical theory of fundamental rights,3 an understanding of
conventional morality,’” or a complex theory of the appropriate
scope of judicial review,®® no such source, “alone or in combina-
tion, can provide an acceptable basis for legal decisionmaking.”8°
Through their involvement—and ethical engagement®’—in the
interpretive process, judges individually and courts as collectives

OF INTERPRETIVE COMMUNITIES 1 (1980) (addressing the question whether “the reader
or the text [is] the source of meaning”).

85 See RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT 111 (1977); Edwin Meese, The Attorney General’s View of the
Supreme Court: Toward a Jurisprudence of Original Intention, 45 PUB. ADMIN. 701, 703-
04 (1985). For commentary on “originalism,” see generally Earl Maltz, Some New
Thoughts on an Old Problem—~The Role of the Intent of the Framers in Constitutional Theory,
63 B.U. L. REV. 811 (1983) (reexamining the role of intentionalism in constitutional
discourse); Pierre Schlag, Framers Intent: The Illegitimate Uses of History, 8 U. PUGET
SoUND L. REvV. 283, 286 (1985) (presenting “a series of attacks on intentionalism”);
Larry G. Simon, The Authority of the Framers of the Constitution: Can Originalist
Interpretation be Justified?, 73 CAL. L. REV. 1422 (1985) (discussing the problems
associated with originalist interpretation).

86 See, e.g., TRIBE, suprz note 59, at 769-1435 (describing a theory of preferred
rights in constitutional adjudication); David A J. Richards, The Individual, the Family,
and the Constitution: A Jurisprudential Perspective, 55 N.Y.U. L. REv. 1, 5-6 (1980) (“We
must philosophically conceive and explicate the conflicting rights of children, parents,
and society as a matter of general moral and constitutional principle.”).

87 See, e.g., Wojciech Sadurski, Conventional Morality and Judicial Standards, 13 VA.
L. REv. 339, 341 (1987) (discussing the relationship between “the standards of judicial
lawmakingand the dominant, conventional morality”); Harry H. Wellington, Common
Law Rules and Constitutional Double Standards: Some Notes on Adjudication, 83 YALEL.].
221, 224-25 (1973) (discussing the problems associated with collapsing the distinction
between principle and policy).

8 See, e.g., ELY, supra note 51, at 181 (arguing that judicial review “can appro-
priately concern itself only with questions of participation, and not with the
substantive merits of the political choice under attack”). But sez Parker, supra note
51, at 223 (critiquing the constitutional theories of John Hart Ely and Jessie Choper).

8 Jerry Frug, Argument as Character, 40 STAN. L. REv. 869, 870 (1988).

9 See Scott, supra note 59, at 835 n.221 (“Judicial interpretations of vaguely
worded rights need to be seen as practical ethical choices made in light of the judges’
engagement with the social context.”).

]
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help to make and remake, constitute and reconstitute legal relations
among individuals, groups and the state,! and participate in a
constitutional discourse that is critical to the self-definition of
society and its members.

However, it is because of this fluid and open-ended conception
of constitutional rights discourse that one must be aware of the
dangers of the process being controlled and the meaning coopted
against the interests of the more vulnerable members of society.%
The constitutionalization of social rights is not only legitimate in
terms of the values and interests that these rights seek to protect
but also because their exclusion from a bill of civil and political
rights would give the judiciary freer rein to thwart the realization of
a progressive vision of social justice. Armed with a bill of rights t