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11/ 27/ 02
Disability, Reciprocity, and “Real Efficiency”:
A Uni fied Approach
Anmy L. Wax, University of Pennsylvania Law Schoo
| nt r oducti on
The Anerican’s with Disabilities Act (ADA) requires private
enpl oyers to offer reasonabl e accomodation to di sabl ed persons
capabl e of performng the core elenents of a job.! These
enpl oynent -rel at ed “accomodati on mandat es”? have cone under

attack by econom sts and econonically-m nded | egal scholars.® The

1. See American’s with Disabilities Act, 42 U S.C. 8§
12112(b) (5) (A) (2000).

2. See generally Christine Jolls, Acconmpdation Mandates, 53
Stan. L. Rev. 223 (2000) (discussing the effect of the mandates on
t he accommodat ed workers).

3. See, e.g., RcHArRD A. EPsTEIN, FORBIDDEN GROUNDS: THE CASE AGAI NST
EMPLOYMENT DI SCRIM NATION LAws 349, 480-94 (1992); Mark Kel man, Market
D scrimnation and G oups, 53 Stan. L. Rev. 833, 840-55 (2001);
Sherwi n Rosen, Disability Accommpdati on and the Labor Market, in
D sABI LI TY AND WORK: | NCENTI VES, RIGHTS, AND OpPORTUNITIES 18 (Carol yn
Weaver ed., 1991) [hereinafter D saBiLITY AND WORK] . Contra Jol | s,
supra note 2, at 290-300; M chael Ashley Stein, Labor Markets,
Rationality and Wirkers with Disability, 21 BerkeLey J. Ewp. & LaB.
L. 314 (2000) (arguing that accommodati ng di sabl ed workers i s not
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mai n thrust of the attack focuses on efficiency: The claimis
that the costs of inplenmenting the statutory commands outwei gh
t he benefits.

Ef fici ency-based objections to the workplace accommpdati on
mandates stand in contrast to responses to other parts of the
ADA. The statute requires that facilities open to the public,

i ncludi ng restaurants, businesses, hotels, and transportation, be
made accessible to the disabled.* Al though these access nandates
have been criticized as unwi eldy and unfair to businesses,

ef ficiency-based attacks have been nuted. Wether these nandates
i ncrease net social welfare—er whether they just effect a
redistribution of a fixed or shrinking pie towards the disabl ed
and away from ot hers—has not been a central issue in the debate.
For one thing, it is hard to deny that these accommodati ons wl |
requi re business owners to spend noney w thout any guarantee of
recoupi ng their costs.® Thus, businesses will alnbst certainly
find thensel ves out-of-pocket to sone extent. Second, the

ef ficiency of mandated access is not easy to calculate, since it

bur densone for enpl oyers).

4. 42 U.S.C. § 12182(a).

5. Although enhanced busi ness from di sabl ed custoners may
sonetinmes help mtigate the cost of providing access by
increasing profits, I amunaware of any serious claimthat this
will invariably make up for the costs of providing access.
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requires putting a price on enhancenents in the quality of lives
for disabled people with diverse afflictions and preferences. For
t hese reasons, as well as others, supporters and detractors of
access mandates nay be | ess resistant to assigning as nuch or
nmore inportance to distributional priorities and sinple justice
as to efficiency concerns.

Wth respect to enploynment nmandates, in contrast, it is
under st andabl e that “sinple justice” mght take a back seat.
Labor narkets are a key part of a productive econony that is
geared towards generating wealth. There is a strong assunption—at
| east in sonme quarters—that | abor nmarkets produce the greatest
anount of wealth overall when they operate along free market
lines to the greatest possible extent. An enpl oynent regine that
maxi m zes the size of the pie is desirable because it generates
the potential to nake everybody better off. Even if the well-off
(and abl e-bodi ed) benefit nore, reallocation fromw nners to
| osers can turn a Kaldor-Hi cks efficient situation into a Pareto-

superior one.® Thus, although the intangible or indirect benefits

6. For a discussion of the basics of Pareto and Kal dor-Hi cks
efficiencies, see generally R cHARD A. POSNER, ECONOM C ANALYSIS OF LAw
8 1.2 (5th ed. 1998); see also infra note 20 and acconpanyi ng
text (discussing pros and cons of regulating directly instead of
allowing free markets to operate and redistributing surplus
resources through tax and transfer prograns).
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of ADA- mandat ed i ncl usi veness in enpl oynent should not be
ignored,” the fear is that the tangible and intangible benefits
the ADA brings to disabled workers may be outwei ghed by
potentially significant econom c costs overall. So powerful is
the pull of the efficiency goal for |abor markets that even
supporters of the ADA are at pains to show that the statute
advances efficiency and that the enpl oynent mandates are cost-
effective for enployers and for society overall. There is a
reluctance to enbrace head-on the position that if all of us—er
even sone of us—Aust sacrifice wealth, welfare, or utility to put
di sabl ed people to work and to integrate theminto the nainstream
wor kf orce, those goals are worth the price.

VWaile ultimately reserving judgnent on whether enphasis on
the efficiency of ADA job mandates is warranted, this Article
assunes the inportance of that goal as a given. The Article

argues that many anal yses of the cost-effectiveness of ADA

7. See, e.g., Cynthia L. Estlund, Wbrking Together: The

Wor kpl ace, Civil Society, and the Law, 89 Geo. L.J. 1 (2000)
(arguing that participation in paid work is a key conponent of
social citizenship and a full and satisfying life in the
comunity); Vicki Schultz, Life’s Wrk, 100 Cooum L. Rev. 1881
(2000) (sane); Susan Sturm Second Ceneration Enpl oynent

D scrimnation: A Structural Approach, 101 Coum L. Rev. 458

(2001) (sane).



enpl oynent mandates suffer froma narrowness of scope and a | ack
of social and political realismthat inpede a clear picture of
the statute’s true econom c consequences. The confusion has |ed
ef fi ciency-consci ous ADA supporters to nmake strained and overly
optim stic assertions about the productivity of the disabl ed.
argue that these efforts are unnecessary. One can defend the ADA
W t hout assuming that every disabl ed job-seeker is as productive
as otherw se qualified abl e-bodi ed persons or can be made so
t hrough accomodati on. Rather, the argunment is that the ADA may
eventual ly i nprove social welfare under a nore plausible and
nmodest assunption: Many di sabl ed persons, even if sonewhat |ess
productive than the rest of the popul ation, can neverthel ess be
productively enpl oyed.

In offering an analysis of the cost-effectiveness of the
ADA, this Article assunmes the follow ng social and | egal
background conditions: First, our society will honor a m ninmum
comm tnent to provide basic support to those who cannot support
t hemsel ves through no fault of their own. This includes nedically
di sabl ed persons who, regardless of their potential productivity
with or without special accommpdati on, may be regarded by
enpl oyers as unqualified for available jobs as currently

structured.?®

8. Disability law grants benefits to those unable to perform any
job, not to those whom enpl oyers are sinply unwilling to hire.
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Second, | abor markets, both by customand by | aw, do not
operate according to perfect neoclassical principles. A though
deviations fromthe ideal can be traced to nany sources, sone
distortions in | abor markets are deliberately inposed by m ni num
wage and equal pay statutes that set an effective floor on
conpensation that may perturb or inflate wage structures at many
levels. In addition, information deficits and customary practices
grounded in the operation of human psychol ogy nay keep enpl oyers
from payi ng market-clearing wages that reflect each enpl oyee’s
i ndi vidual marginal productivity in a particular job. Rather,
conpensation for a job may reflect the average productivity of a

narrow band of “qualified” individuals. But disabled persons who

The standard for benefits in practice is not so pure, since there
is potential in the law for overinclusiveness. This is partly due
to the use of a standing “listing” of conditions that establishes
entitlenent regardl ess of actual work potential, and partly to
the systemis inability accurately to distinguish between
inability to do the job and the failure to get hired to do the
job. As a result, disability benefits may sonetines be paid to
persons who are unenpl oyed for the latter reason as well as the
former. In addition, sone disabled workers cannot work at any job
w t hout accommobdation. But a person need not prove that failure
to accommbdate himis unlawful to qualify for benefits. See note

24, infra.



are otherw se “qualified” may deviate fromthat average
significantly, if only because they require costly accommodati ons
that detract fromtheir net productivity. The end result may be

t hat enployers nust hire many of the disabled at wages that
exceed what they are really worth on a market geared to nmarginal
productivity.

These two background conditions—society’s commtnent to
provi de subsistence to the “worthy” poor, and inperfect |abor
markets that tend to overconpensate the di sabl ed—ay conbine to
produce a situation in which, absent the |egal commands of the
ADA, enployers will shun sone di sabl ed workers who coul d be
productively enpl oyed, and the taxpayer will end up supporting
them |If markets were perfectly efficient, disabled persons
capabl e of producing net value would be hired at a market
clearing wage that reflects all costs and benefits for the
enpl oyer, including any “extra” costs of enploying them This
means they would be hired at a | evel of conpensation that
reflects their “true” margi nal productivity, even if that |evel
is less than it would be if they were not disabled. But if, as
hypot hesi zed, enployers will find thensel ves payi ng nore than
that, many of these persons will not be hired. To be sure, sone
enpl oyers will shun di sabled workers due to irrational fears,
stereotypes, and unwarranted assunptions about their ability to

function on the job. Some discrimnation against the disabled can



t hus be characterized as “irrational” statistical discrimnation.
But this discussion assunes that sone significant portion of this
unwi I I ingness to hire is traceable to a rational form of
statistical discrimnation: enployer decisions are based in part
on accurate assunptions about shortfalls in productivity,
exacerbated by factors mlitating towards “sticky” or excessive
conpensati on.

| f potentially productive disabled persons are kept out of
the market by enployers’ fears of excessive costs, they will have
to find support el sewhere. As a practical matter, nany persons
with a nmedical condition inpeding job performance, if unable to
find work, will be granted benefits financed at taxpayer expense.
Society as a whole foots the bill through social welfare prograns
t hat shunt resources to the “deserving” unenpl oyed. |ndeed, the
very exi stence of a safety net for the unenpl oyed di sabl ed tends
to pull marginal disabled workers out of the workforce, adding to
the |l egal and | abor market factors already discussed. The effect
of these factors on social norns surrounding work will also play
a role. The nore nunerous the disabl ed unenpl oyed, the nore
substantial and salient the benefits programthat supports them
As nore di sabl ed persons | eave the workforce for the disability
rolls, others will feel nore confortable joining them (and nore
confortabl e pursuing enpl oynent opportunities |ess vigorously).

In sum a society w thout the ADA woul d be one in which many



of the potentially productive di sabl ed woul d not expect to work,
or would be unable to find work tailored to their tastes and
skills. Because so nmany woul d be unenpl oyed, non-work woul d be
normatively nore acceptable. This would cause the costs of
staying out of the workforce to be further reduced, which would
only accelerate a normshift towards non-worKk.

The ADA “corrects” this situation by mandating the
accommodati on and enpl oynent of disabl ed persons, albeit at an
inflated wage in sone cases. This saves the taxpayers the costs
of supporting themin idleness, but at sonme cost to the enpl oyer
who nust hire them and accommopdate them at an inefficient wage.
Arguably the “abl e-bodi ed” enpl oyees who are di spl aced or whose
terms of enploynment are otherw se distorted by the ADA's effects
on | abor markets, pay sone of this cost as well. If the disabled
enpl oyee is productive enough, however, the result could be net
positive for society as a whole. Thus, although enployers in real
| abor markets will sonmetines be unwilling to hire and acconmobdat e
potentially productive disabled persons, it mght still be in
society’'s interests that those persons work even if they are paid
nore than they are worth, because otherw se the rest of us nust
support themif they do not earn a “living wage.”

On this view, the ADA can be seen as a way for taxpayers to
unl oad sonme of the costs of supporting the disabled popul ation

onto enployers who, in turn, may try to inpose those costs on



ot her groups, such as non-di sabl ed enpl oyees and consuners. In
effect, the ADA operates as a nechanismfor the broad range of

t axpayers to inpose “negative externalities” on enployers and the
busi ness community. This situation introduces the possibility of
a di sconnect between what is in enployers’ interest (refusing to
hire or accommobdate many productive di sabl ed persons at
prevailing rates of pay) and what is good for society as a whole
(putting the productive disabled to work). In effect, the ADA has
the potential to create a divergence between social and private
benefits. Although that divergence does not make inefficiency
inevitable, it does pose the danger of an inefficient result in
sone cases. As explained nore fully below, the potenti al
arbitrariness and unfairness inplicit in this aspect of the ADA
schene suggests that the ADA may stand in need of reformnore on
fairness rather than on efficiency grounds.

It should be noted, however, that this analysis is based on
the somewhat idealistic assunption that enployers actually conply
with ADA requirenents, either because they obey the | aw
spont aneously or because enforcenent is effective enough to nmake
the mandates stick. |If enployers can be forced to conply with ADA
mandat es, and those mandates, by hypot hesis, inpose costs on
enpl oyers that they woul d otherw se choose to avoid, then the ADA
woul d be expected to cause an increase in the nunber of disabled

persons with jobs. Wether the ADA has in fact had that effect is
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currently a subject of intense study and scholarly debate.® If,

9. Conpare Daron Acenoglu & Joshua D. Angrist, Consequences of
Enpl oynment Protection? The Case of the Anmericans with
Disabilities Act, 109 J. Po.. Econ. 915, 917, 949 (2001)
(attributing findings of reduced enpl oynent |evels of disabled
persons to the high costs of accommobdation), with Julie

Hot chki ss, A O oser Look at the Enpl oynent |npact of the
Anmericans with Disabilities Act 23 (Mar. 2002) (unpublished
manuscript, on file with author) (providing evidence that the
reduction in the enploynent rate anong the disabled is actually a
product of “a reclassification of non-disabled | abor force non-
participants as disabled” in order to evade the increased
stringency of welfare reformand take advantage of nore generous
disability benefits). See al so Douglas Kruse & Lisa Schur,

Enpl oyment of People with Disabilities Following the ADA, in
PROCEEDI NGS OF THE 54TH ANNUAL MEETING (I ndustrial Rel ati ons Research
Assoc. ed., 2002) (forthcom ng fall 2002) (manuscript at 27, on
file with author) (suggesting that the evidence on the effects of
the ADA do not clearly prove either an increase or a reduction in
enpl oynment levels for the disabled). An inherent difficulty that
potentially skews a reduction in enploynent levels for the

di sabled). An inherent difficult that potentially skews research
data is the continuing |lack of a clear-cut definition of
disability. Id. at 27; see also, Thonas Hal e, The Lack of a

11



as sone assert, the ADA has caused a decline in enploynent anong
the disabled, that is nost likely due to inperfect enforcenent
whi ch all ows enployers to evade the nmandate by hiring fewer

di sabl ed persons.!® But that evasive tactic al so suggests that
conpliance wth the ADA hiring and accommodation requirenents is,
i ndeed, expensive for many enpl oyers, and that enployers wll
find it easier to avoid hiring disabled workers than to recoup

t heir added costs by paying those workers |ess.!!

Disability Measure in Today' s Current Popul ati ons Survey, MONTHLY
Lae. Rev., June 2001, at 38, 39 (noting that the definition of
disability found in the March CPS supplenent, which is a comonly
used source of data for these ADA clains, is distinctly different
fromthe ADA definition)).

10. See J.H Verkerke, Is the ADA Efficient?, UCL.A L Rev.
(forthcom ng 2003) (manuscript at 40, on file w th author)

(di scussing the academ ¢ argunment that the difficulty of
enforcenent causes |evels of enploynent anong the disabled to
fall).

11. See Christine Jolls, supra note 2, at 260 (describing tactics
enpl oyers can use to pass the costs of accommodation on to
workers, with the effectiveness of such tactics depending on the
“bite” of equal pay vs. nondiscrimnation requirenments). The ADA
may be even nore costly for enployers in nmediumsized firns,

whi ch are nonet hel ess | arge enough to be covered by the statute.

12



=S1Condi tional Reciprocity and the Commtnent to the “Deserving”
Unenpl oyed

| have el sewhere explored the idea of conditiona
reciprocity as a principle of social organization that comuands
wi despread political support in the United States and in nodern
i ndustrial societies generally.! A systemof distribution based
on social reciprocity principles can be viewed as an i nfornal
i nsurance schene whereby the conmunity pl edges m ni num support to

certain groups during periods of econom c msfortune or distress.

These firms will find it nore difficult to pass costs on to

enpl oyees. See Verkerke, supra note 11, at 917. In fact, sone
enpl oyers may defy the ADA by avoiding hiring the disabled
despite effective enforcenent if they view acconmodati on neasures
as nore costly than the threat of ADA-related litigation. See id.
(noting that “di senploynment effects al so appear to have been
larger in states in which there have been nore ADA-rel ated

di scrim nation charges”).

12. See Any L. Wax, A Reciprocal Wl fare Program Va. J. Soc.
Po.’y. & L. 477 (2001); Any L. Wax, Rethinking Wl fare Rights:
Reci procity Norns, Reactive Attitudes, and the Political Econony
of Welfare Reform 63 Law & Contemp. ProBs. 257 (2000) (offering an
evol utionary theory of how these entrenched attitudes arise); see
al so Any L. Wax, Sonething for Nothing, the Liberal Case Agai nst
Wel fare Work Requirenments (forthcomng Enory L.J., Wnter 2003).
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I n exchange for this guarantee, individuals in these groups owe a
duty to not call upon group resources unnecessarily and to
achi eve sel f-support through their owm efforts to the extent
possi bl e through reasonable effort on the | abor market. As | have
not ed el sewhere, this principle anounts to “recogni zi ng the
comunity’s duty to make up any shortfall between what persons
can command on their own in the market or through private
arrangenents [with other productive persons] and an anount
sufficient to support a mininmally decent standard of living.”*
Under these circunstances, the collective, in effect, undertakes
to act as a surety of basic subsistence on the condition that
i ndi vi dual s make a reasonable effort to mnimze the assistance
needed t hrough self-help efforts. What constitutes a “reasonabl e
effort” depends on nyriad econom c and social conditions as well
as conventions about how hard people are expected to work, which
in turn depends on how nuch effort nost people actually expend on
their own behal f.**

What does reciprocity have to do with the ADA and the
assessnment of the efficiency of workplace mandates? Qur soci al
wel fare system generall y—and our policies towards the disabl ed
specifically—are deeply infornmed by the | ogic of reciprocity,

whi ch has far-reaching political currency, resonance, and

13. Wax, A Reciprocal Wl fare Program supra note 10, at 486
14. 1d.
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support. ! Consequently, we nust accept that our society is not
prepared to abandon any person afflicted with a nedically

recogni zed condition that inpedes his ability to support hinself.
| f that person’s affliction prevents himfromfinding work or
earni ng enough to live, society is pledged to provide himwth
sufficient resources for dignified survival.

What this nmeans for our purposes is that any analysis of the
efficiency of putting disabled persons to work, whether through
accommodat i on mandates or otherw se, nust be assessed in |ight of
society’s collective commtnent to the disabled. The alternative
to mandates is not a free-for-all in which the public washes its
hands of the disabled and | eaves themto their own devices.

Rat her, the fallback is a determ nation to devote a certain
portion of collective resources to support disabled persons who
fail at independence because existing | abor narkets provide

i nadequate outlets for their productive efforts. Indeed, the
default position in the United States prior to the enactnent of
the ADA was a standing offer of benefits for disabled persons who

were “unqualified” for existing jobs.! Enployers were under no

15. See Samuel Bowl es & Herbert Gntis, |Is Equality Passe? Hono
Reci procans and the Future of Egualitarian Politics, Boston Rev.
Dec.-Jan. 1999, at 4, 4.

16. See, e.g., Social Security Disability Benefits Reform Act of
1984, 42 U . S.C. A 8 423(d)(1)(A) (West 1991) (defining the term

15



| egal obligation to hire or accommbdate these persons, and very
often did neither. But society was willing to step in and take up
the slack left by businesses’ unwillingness to hire or
accommodat e.

The resources set aside for the needy di sabled are generated
nostly through sonme form of taxation. Federal support for the
di sabl ed, for exanple, is supplied through Suppl enental Security
| nconme (SSI), which is a nmeans-tested program financed from
general tax revenues.!” Another inmportant source of benefits is
the A d Age, Survivors, and Disability Insurance (OASDI)
Program ¥ Al though OASDI is a work-based, insurance-style
programthat is financed through shared worker-enpl oyer
contributions, it contains significant el ements of
redi stribution, with revenues collected fromweal thy, healthy,
hi gh- ear ni ng enpl oyees hel ping to support disabled fornmer workers
and their disabled and non-di sabl ed dependents.!® State prograns,

often financed through general taxation, also play sone role.?

“disability” as an “inability to engage in any substanti al

gai nful activity by reason of any nedically determ nabl e physical
or nental inpairnment”).

17. Social Security Act, 42 U.S.C. § 1382h (2002).

18. 42 U.S.C. § 401(a).

19. 1d.

20. See, e.g., Helen Hershkoff & Stephen Loffredo, The Ri ghts of

16



The key questions for assessing the ADA' s efficiency are not
whet her these resources will be forthcom ng fromthe group, but
how much noney the group would have to supply if there were no
ADA, and how that burden would be distributed. Al so inportant is
the issue of whether there are any cost-effective nethods for
reduci ng the anmount of resources the group nust provide or for
generating nore resources overall for distribution. In other
words, assumng that the public will honor its inplicit pledge to
provi de di sabl ed persons with sonme m ninum | evel of public
support regardl ess of whether they work or not, is the systemwe
have in place for nmaking good on that conm tnent as cost-
effective as it could be? In answering that question, it nust not
be forgotten that the workers the ADA requires enployers to hire
and accommopdat e are not conpletely unproductive individuals.

Rat her, they are individuals who, although perhaps | ess
productive than others who qualify for simlar jobs, are stil

capabl e of producing value through their efforts.?

the Poor (1997) at 98-105: id. at 99 (describing states’ general
assi stance prograns for “poor people who are unable to find jobs
or are unable to work.”).

21. See, e.g., Scott A Mss & Daniel A Mlin, Note, Public
Funding for Disability Accommodations: A Rational Solution to
Rational Discrimnation and the Disabilities of the ADA, 33 Harv.
Cv. R &Cv. Lie. L. Rev. 197, 203-04 (1998) (suggesting that

17



=SlLabor Market Distortions: Wiy Conpensation for the D sabl ed
May be Infl ated

Because markets do not operate perfectly, conpensation does
not al ways reflect productivity. Real-life |abor markets are
characterized by deviations fromwhat theory predicts wuld be
observed with perfectly “market clearing” conpensation.

Per si stent unenpl oynment and hiring hierarchies or “queues” within
t he ranks of the unenpl oyed have not been fully explained, but
are thought to result in part fromwage structures that fal

short of the neoclassical ideal. Long-standing custons and
practices, ill-understood quirks specific to | abor nmarkets, or

t he operation of human psychol ogy contribute to these patterns.
Moral e problens arise from excessive differentiation in the
categori zation of workers doing simlar jobs. Wrkers do not |ike
to see their wages cut in response to econom ¢ downturns and

expect rising trajectories of pay over tine.? Moreover, the

disability discrimnation “affect[s] all taxpayers, who finance
public benefits for the unenpl oyed disabled[,]” but noting that
such discrimnation can be regarded as a “harnful externality”
only if sonme who receive benefits while out of the |abor force
are capabl e of working productively).

22. See TruwaN E. BewEey, Wiy WAGes DoN' T FALL DurRING A RECESsioN ch. 21
(1991) (discussing the disproportionate effect of wage reduction
on wor ker noral e); BeHAviorRAL LAW AND Econom cs (Cass R Sunstei n ed.

18



difficulty of nonitoring productivity and other information
deficits make it hard for enployers to assess each worker’s true
worth accurately, which inpedes precise, individualized “price
discrimnation” in setting conpensation |evels. Legal rules, such
as m ni mrum wage | aws and equal pay |egislation, introduce
additional distortions by preventing enployers from payi ng sone
wor ker s—+ncl udi ng sone di sabl ed workers with depressed
productivity—what they are worth. Al of these factors inpede
enpl oyers’ ability to adjust wages to reflect productivity in
real time for disabled and non-di sabl ed workers alike.

Practices dictating that workers at the sane job category
receive simlar conpensation despite non-trivial differences in
productivity may be particularly inportant in the case of the
di sabled. Significant differences in pay for disabled workers
hired into designated jobs, even in the absence of any | egal
proscription on discrimnation against them may prove awkward in
[ight of prevailing nornms. Although sone enployers m ght be able
to place persons who are | ess productive due to a disability into
| ower - payi ng or | ess demandi ng job categories than they would
occupy if not disabled, that option will not always be a feasible

one. For exanple, a large urban law firm m ght not be

2000); see al so Bruce Kaufman, Expanding the Behavi oral
Foundati ons of Labor Econom cs, 52 INpbus. & LaB. ReL. Rev. 361
(1999).
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confortable hiring an academ cally adept deaf Harvard Law
graduate as an “assistant” for half the salary paid to classmates
hired as “associates.” |If that option is unconfortable, the firm
may avoid hiring the blind associate altogether.

To be sure, there are other factors at work that are
specific to the disabl ed. Enployers harbor m sconceptions about
t he di sabled that prevent themfromacting “rationally.” There is
evi dence that cognitive distortions, stereotyping, and the
excessive saliency of disabilities? interfere with enployers’
ability to assess disabled job candi dates accurately and further

underm ne rational econom c choices.? Thus, sone enpl oyers who

23. See Malin and Moss, supra note 19, at 206-09 (discussing
rational actors’ over-estimation of the benefits of
discrimnating); Mchelle A Travis, Perceived Disabilities,
Soci al Cognition, and “Innocent M stakes,” 55 Vanpn. L. Rev. 481
(2002) .

24. This suggests that repealing mninmmwage | aws and ot her

| egal reforns would probably only solve sone of the problens that
| ead to idleness anong the potentially productive disabled, with
the resulting | oss of their wealth-producing capacities.
Cognitive distortions, msperceptions, inaccurate
general i zations, and stereotypes would continue to operate
regardl ess of whether the | aw encourages hiring the disabled by
making it easier to pay enployees what they are worth. This
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fail to hire the disabled will be noved by irrational

m sconceptions about productivity. O hers, however, wll respond
to rational fears that disabled workers will not prove cost-
effective. Sone enployers who would willingly nake cost -
effective, productivity-enhancing accommodations if they believed
they could recoup those costs by adjusting pay |evels for
accommodat ed workers would fail to do so if conpensation is
artificially inflated. If that happened, sone significant nunber
of potentially productive disabled persons would not be hired at
all in the absence of the ADA. The result would be that the
productive capacity of the passed-over disabled workers would
never be utilized. Assum ng that in many cases net productivity
woul d be greater than zero, that loss is a deadwei ght | oss.

=S1The Subsi stence Guarantee and | nperfect Labor Markets: How Do
These Affect “Real Efficiency”?

To illustrate how taking the subsistence guarantee in
conbination with |abor market distortions and “sticky
conpensati on” as a baseline can change the efficiency cal cul us
for requiring workplace acconmodati on of the di sabl ed, consider

the foll owi ng hypothetical exanple. Suppose disabled person M. A

observation adds weight to the argunment herein that enployers
shoul d be required by law to take on workers whose productivity
is positive although perhaps |ess than that of their abl e-bodied
counterparts.
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recei ves $500 per nonth in disability benefits, and

assunme that social convention would recognize $500 as the anount
necessary to maintain himat a mnimally decent standard of
living. The award of benefits is supposed to be based on a
finding that no job currently exists in the econony for which M.
A is now qualified, given his education, age, and skills.?®
Since, under current law, the disability finding need not

consi der the obligation of enployers under the ADA to alter job
requi rements to acconmodat e di sabl ed workers, ?® the finding of
disability reflects the inability to performexisting jobs in an
“unaccommodat ed” job market. In practice, however, the finding
is al so made agai nst the backdrop of |laws that would bl ock an
enpl oyer from paying M. A a wage bel ow a m ni nrum anount, even if

that | ower wage appropriately reflected M. A's net | ower

25. See supra note 8 (discussing concept that benefits
eligibility is in practice broader than the law strictly all ows);
see also Jerry L. Mashaw, Against First Principles, 31 San D Eco
L. Rev. 211 (1994).

26. See Ceveland v. Pol’y Mgnt. Sys. Corp., 526 U S. 795, 796
(1999) (“[T]he SSA does not take into account the possibility of
‘reasonabl e accommopdation’ in determning SSDI eligibility”);
Matthew Dill er, Dissonant Disability Policies: The Tensions

Bet ween the Anericans with Disabilities Act and Federal
Disability Benefit Programs, 76 Tex. L. Rev. 1003 (1998).
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productivity on the job as well as the costs of acconmobdati ng him
to enable himto be (nore) productive. Even if M. A s actual
performance would entitle himto a salary above the mninmm the
enpl oyer may not feel free to reduce M. A s conpensation to a
| evel significantly bel ow that received by other enpl oyees
performng simlar jobs. Thus, an enployer X could easily find
hi msel f paying M. A nore than he is “wrth,” such that enpl oying
M. Ais anet loss for X. Although M. A is capable of
generating a net positive output and enpl oying himcould
potentially be profitable, enployer X may neverthel ess resi st
hiring himbecause enploying himis in fact not profitable at the
wage the enployer would be forced to pay.

Enf orci ng an accommodati on mandat e can nake sense, however,
even if the enployer would still |ose noney by enploying M. A
Suppose that enployer X has vacancies for a job that ordinarily
pays $600 per week. Suppose that if X spends nothing to
accommodate M. A in the workplace, M. A's productivity on that
particular job, were he to be hired, would be so low that it
woul d be worth paying himonly $200 per week. If X were to invest
$50 per week in acconmodation-rel ated neasures involving job
restructuring, special equipnent, and the Iike, M. A s output
woul d be doubl ed from $200 to $400. After paying for the
accommodation, it would be cost-effective for X to hire M. A at

a higher salary of $350 per week.
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It follows that if the lawrequires that X hire M. A it
will be cost-effective to accormpdate him If M. Ais not
acconmodated to the tune of $50 per week, his productivity will
be considerably | ower. An expenditure of $50 per week doubles M.
A's productivity and justifies raising his salary from $200 to
$350. Since X is constrained to pay him $600, the acconmpdati on
expenditure is worthwhile fromthe enployer’s point of view,
since without it the enployer would pay him $400 per week nore
than he is worth ($600 - $200), whereas with the accommopdati on,

t he enployer will be out only $250 per week ($600 - ($400 -

$50)). For the very sanme reason, however—that is, because the
accommodati on enhances M. A s productivity by nore than the cost
of the accommodati on—hiring and acconmodating M. A is efficient
overall. Wthout the accommodation, society as a whole wll forgo
the net gain in utility fromM. A s acconmodated effort on the

j ob. Therefore, assumng that we require that M. A be hired, he
shoul d be hired with accommodati on.

Shoul d we demand that enployer X hire M. A even at a
potentially inflated wage, and even if enploying M. A at $600
per week mi ght not be cost-effective for that enployer? If we
ook in isolation at the economcs of X' s workplace hiring
decision, it is understandable why critics of the ADA m ght
suggest that hiring M. A and accommodating his disability are

not “efficient” npves. But that assertion fails to take into
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account the divergence the ADA creates in this case between
private and public costs. Wat is inefficient for the enployer
is efficient for society as a whol e.

We start with the understanding that the option of paying
M. A $350 after expendi ng $50 on accommodati on—+the cost -
effective strategy—+s not open to X. The pay for the job into
which M. Ais hired is $600. Even if that is well above the
m ni mum wage, we assune that the enployer would find it difficult
to pay less. It goes without saying that if X nust pay that
anpunt to a person in that job, he would prefer to hire a
nondi sabl ed person who can generate a profit at that wage, rather
than M. A who generates a loss. By hiring M. A the enpl oyer
will suffer a loss fromenployi ng soneone whose productivity does
not justify his cost. The enployer mght try to recoup those | ost
profits in several ways. If sonme of his workers are supplied
inelastically, the enployer will try to pass on the costs by
reduci ng ot her workers’ average wage; or, if labor is supplied
elastically, he will lay off nondi sabl ed workers fromjobs in
whi ch they woul d otherwi se be efficiently enployed. %
Al ternatively, sone productive workers m ght be forced to reduce
t heir hours of work.

The overall result of these conpensatory noves is a net

27. See generally Sherwi n Rosen, Disability Accommodati on and the
Labor Market, in DsaBiLITY AND WORK, supra note 3, at 18.
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reduction in total wealth or welfare for that enployer and/or his
workers. It could be argued that this net reduction will never
cone to pass: the fact that hiring M. A hurts enployer X will
excuse that enployer fromhiring himin the first place. The ADA
does not require enployers to hire disabled workers who are a
| osing proposition. But, based on this hypothetical, it is far
fromclear that courts would apply the law this way in cases |ike
this. The fact that M. A perforns his job inefficiently does not
necessarily prevent himfrom persuading a court that he can
performthe job’s core requirenents. And the acconmobdati on that
allows himto performnore efficiently may not |ook like it
i nposes an “undue burden” on these facts. If M. Ais not
unproductive, and the suggested accommobdati ons enhance his
productivity significantly, requiring the enployer to make them
may appear quite reasonable, especially in |light of what M. A
actual ly earns.

That the enpl oyer woul d possibly end up | osing noney on M.
A does not nean, however, that enploying himis inefficient
overall. Although hiring M. A may not be cost-effective for the
enpl oyer within the constraints established by | aw and the
reality of the workplace, it may be efficient for society as a
whole if M. A goes to work. The anal ysis cannot be conpl ete
wi thout factoring in the noney that nust inevitably be collected

fromtaxpayers and di sbursed by the public to support M. Aif he
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cannot find a job, go to work, and contribute his productive
efforts to generating the wealth necessary to support hinself. If
X does not hire M. AL M. AwlIll remain idle. If he remins
idle, his potentially productive contribution will be entirely
lost. If that contribution is lost, society nust foot the entire
bill for his support w thout any cost sharing or mtigation. In
effect, M. A loses the opportunity to help defray his own cost
of living, and that burden falls entirely on others.

The ternms of our hypothetical suggest that M. A's efforts
are worth sonet hing—he is capabl e of achieving substantial net
positive productivity by working, and in particular by working at
the job we have identified at enployer X Even if he is not
accommodat ed, his net productivity is hardly negligible, as
evinced by X' s judgnment that it would be worth paying him $200
per week to performthe job at issue. He is even nore productive
if certain changes were nade in the job or at the workplace. A
$50 acconmodati on causes his productivity to junp to a | evel that
woul d justify a $350 per week sal ary.

But a society commtted to M. A s subsistence wll make
sure, as noted above, that he receives at |east $500 per week. If
X does not hire M. A and he cannot find work, he will receive
$500 in governnent benefits. That $500 will be collected through
taxation of some kind. Depending on the type of |evy chosen, that

nmoney wi Il come out of the pockets of workers (through incone
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taxes or worker contribution taxes); consuners (through sales
taxes); property owners (through property taxes); or other
citizens (through user fees). Although the enployer hinself wll
be out of pocket $250 per week by enpl oyi ng and accommobdating M.
A at a wage of $600, the taxpayers will gain $500, for a net
savings to society overall of $250. What nakes up the difference
is the value generated by M. A if he goes to work, which is |ost
if he does not. Although taxpayers win and enployer X | oses, the
net result is positive. In other words, the ADA requirenent that
M. A be hired and accommbdat ed may, under those circunstances,
produce a result that is nore cost-effective than not inposing
t hose mandat es.

Econom sts will object that this analysis is too sinple: the
hiring mandate will introduce costly “distortions” in |abor
mar kets that nust be factored into the equation. It can be
argued, however, that our hypothetical does fully account for
such distortionary effects. The equation is arguably conplete by
| ooking at M. A's productivity (utilized or forgone), the
enpl oyer’ s costs of conpensation and accommodation, and society’s
bill for supporting M. Aif he is not enployed. By calculating
t he enpl oyer’s out-of -pocket costs fromhiring M. A instead of a
nore productive non-di sabl ed worker, our exanple would appear to
account for the loss in productivity that results fromthat

mandat ed di spl acenent. To be sure, the enployer may well try to
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pass on the extra costs to his other enployees or to consuners.
But that does not alter the conclusion that hiring M. A still
| ooks worthwhile fromthe point of view of the systemas a whol e,
despite the costs it inposes on businesses who enpl oy the
di sabl ed.

When exam ned in light of the forgoing analysis, the ADA s
predicted effects on total social wealth and well -bei ng becone
| ess clear cut and nore equi vocal and contingent. The claimhere
is not that the ADA will always be efficient, but only that the
ADA's purportedly negative effects on overall social welfare are
not as obvious as free-market, neocl assical econom sts suggest.
In predicting that mandates that disturb the “rational” operation
of labor markets will always produce wel fare-reducing
i nefficiencies, these anal ysts conveniently overl ook the fact
that, wi thout the ADA, many di sabl ed persons m ght be wasteful ly
unenpl oyed and woul d require support fromthe rest of us.
Factoring in these observations suggests that the answer to
whet her the ADA is efficient may depend on many contingent facts
about | abor market structures and di sabl ed workers’ skills.
Al t hough the mandates m ght generate a net |oss in sone
circunstances, in others they would not. The question cones down
to whet her and when the “distortions” created by requiring
enpl oyers to hire the disabled at prevailing | evels of

conpensation for designated positions will outweigh the public
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savings that result when di sabl ed persons are enabled to
contribute to their own support.

In attenpting to get a handle on whether the ADA ends up
maki ng society as a whole better or worse off, it may help to
ook in nore detail at the burden inposed on the abl e-bodied
popul ation with or without the statute in place. As noted above,
sone of the costs of supporting disabled people in the absence of
the ADA will be paid through progranms that are formally
structured as worker self-insurance, such as OASDI. The costs of
ot her progranms, such as SSI and state benefits prograns, are net
out of general tax revenues. As noted, despite its designation as
an “insurance” program QASDI has a systematic redistributive
conponent. Therefore, the public commtnent to supporting the
di sabled visits an effective “wage reduction” on many or nost
workers in the formof the taxes necessary to support these
di sbur senent s.

On one side of the equation are the |osses that may result
fromforcing enployers to hire disabled workers—osts that non-
di sabl ed workers may be forced to bear on the front end in the
formof | ower pay, |ess desirable jobs, shorter working hours, or
i ncreased unenpl oynent. But absent the ADA, non-di sabl ed workers
wi |l bear costs on the back end in the form of higher taxes that
are needed to fund the disability prograns that support

unenpl oyed di sabl ed workers. The tax-and-transfer option may
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itself have distortive effects: transfer paynents can reduce
incentives for the disabled to seek work aggressively, ?® which
may depress |evels of enploynent and productivity even further.
Taxes on the working population that are used to fund disability
benefits al so reduce incentives to work, which further increases
the costs of any alternative to an ADA-type regine. The question
once again cones down to whether the nmagnitude of the costs on
one side of the ledger will necessarily be greater than those on
the other, taking into account the welfare of workers and the
burdens and benefits on the systemoverall. The anal ysis cannot
ook in isolation at the effect of the ADA on | abor markets. It
nmust al so consi der the existence of alternative prograns for the
di sabl ed. The situation nust be anal yzed as a whol e.

To be sure, a conplete analysis of whether the overal
effects of the tax-and-transfer option are likely to be better or
wor se than direct regul ation through the ADA nust take account of
a broader debate on the relative virtues of redistribution
t hrough direct regul ati on versus paying subsidies fromtaxes

coll ected on the proceeds of unregul ated markets.? The ADA

28. See generally Mashaw, supra note 23.

29. See, e.g., Louis Kaplow & Steven Shavell, Should Legal Rules
Favor the Poor? Claifying the Role of Legal Rules and the |Incone
Tax in Redistributing Incone, 29 J. LecaL Stup. 821 (2000); Chris
W 1liam Sanchirico, Taxes Versus Legal Rules as Instrunments for
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shunts resources towards the disabled by regul ating the workpl ace
to make jobs nore available to them whereas traditional benefits
| eave the enpl oynent sphere (relatively) undi sturbed, and
transfer funds collected through taxes directly to disabl ed
persons. The tax-and-transfer alternative appears superior on the
assunption that mandated hiring of the disabled effects a one-
for-one displacenent of nore productive, able-bodied persons.

Al t hough those persons mnmust pay part of their earnings to help
support the disabled, it nakes nbre sense to tax the nore
productive to support the |less productive than to allow the
|atter to displace the former in the workforce.

A large body of literature exists that conpares regul atory
and transfer options, but suffice it to say that the virtues and
vices of the alternatives are a matter of sone contention. The
conventional w sdomthat tax-and-transfer is nore efficient than
direct regulation is based on ideal assunptions about well -
functioning markets and econom cally rational behavior. That
position has not gone unchallenged and its validity is
acknow edged to vary depending on setting and circunstance. %°
When, as with disability progranms, the options are superinposed
on a regulated or less than perfectly rational market schene, the

advant ages of transfers over direct regul ati on cannot be

Equity, 29 J. LeeaL Stup. 797 (2000).
30. See articles cited supra note 27
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predi cted ahead of tinme. In particular, it is far fromclear that
hiring the disabled will effect a proportional reduction in work
by the nore productive abl e-bodied that will cause net | osses to
exceed gains. Mrevoer, the discussion so far has taken no
account of the social and psychol ogical benefits of workplace
participation that accrue to the disabled under the ADA but not
under the tax-and-transfer regine, and which nust be charged in
the ADA's favor.?3

At bottom however, theoretical insights cannot be
di spositive: which route costs nore in the context of disability
policy is ultimately an enpirical matter. Contingent factors that
may affect the conparative efficiency of regulatory and transfer
alternatives in the disability setting include the preval ence of
different types of disabilities, the spectrumof jobs that are
avail able in the econony, the productivity of people with various
disabilities as they perform avail able jobs, and the technol ogy
t hat devel ops to accommbdat e t hose persons. O her contingent
factors include: the cost of those accommodations, the effect of
t hose accommopdati ons on productivity, the costs of supporting
di sabl ed persons who do not work, and the generosity of benefits.

Al so potentially inportant are the incentive effects on work

31. It should be added, however, that those benefits may be
count er bal anced by the | oss of leisure that nore work for the
di sabl ed entails.
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effort for different segnents of the population fromthe taxation
needed to support generous benefits progranms and the incentive
effects on the disabled fromreceiving benefits. Finally, it is
not clear that the sumtotal of jobs is fixed, to the point that
enpl oynent for the disabled spells unenploynent for others.

Rat her, an increase in the effective supply of |abor m ght result
in nore persons being enployed overall.

Agai nst the uncertainty of how these factors stack up in
practice, no one option is clearly superior in every
circunstance. It is at |east reasonable to concl ude that
mandating the hiring of disabled workers and reducing the
enpl oynent tax burden generally m ght sonetines prove better than
t axi ng abl e-bodi ed workers to support the idle, even if sone
abl e- bodi ed persons work fewer hours under the mandate. |f many
di sabl ed persons will not find work without the ADA, and if that
in turn discourages other disabled persons from pursuing
enpl oynent by maki ng non-work nore normatively acceptable, the
forgone productivity of the unenpl oyed di sabl ed popul ati on coul d
potentially inpose considerable social costs and overwhel m
countervailing efficiency gains.

It may be objected that the hypothetical case of M. A above
has been rigged to indulge the rosy assunption that hiring and
accommodating himw Il be cost-effective for society overall. M.

A, however, is not necessarily representative of nost disabled
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persons. Does the ADA operate efficiently for disabled persons
who are | ess productive than M. A, or who do not inprove
productivity with accommodati on, or who require expensive
accommodati ons that may outwei gh productivity gains? If
accommodati on costs exceed productivity gains, adding sonmeone to
the | abor force would appear to be a | osing proposition not only
for the enployer but also for the systemas a whole. The
di vergence between private and social costs di sappears and net
gai ns becone negative. At the extrenes, even a conplete
deregul ati on of wage markets woul d offer no relief: the person
sinply costs nore to put to work than to maintain in idleness
outside the | abor market. In that case, hiring and accommodati ng
a di sabl ed worker woul d make no econom c sense at all.

Consi der the exanple of M. B, who produces negligible
val ue wit hout special accommodati on and would not be worth hiring
into any job at any rate of pay under those circunstances. Assune
further, however, that an acconmopbdation that costs $200 per week
enables M. B to produce slightly nore than $150 in val ue for
that period. If there were no acconmodati on costs, or if those
costs were subsidized, the enployer would pay him $150 per week.
Factoring in accommobdati on costs, the enployer is guaranteed to
be out at |east $50 per week. It should be clear that enploying
M. B can never be cost-effective, regardless of the |evel of

conpensati on and type and degree of acconmmobdation, sSo even a zero
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pay rate would fail to make enpl oying hi meconom cally
worthwhile. Unlike with M. A enmploying M. Bin the job at
issue wi Il produce a deadwei ght | oss overall regardl ess of the
rate of pay. Not only will the enployer | ose noney, but the
systemas a whole wll too.

It is inportant to note, however, that even in these
ci rcunst ances taxpayers m ght choose to mandate that enpl oyers
hire and accommpdate M. B. That is, taxpayers m ght vote to
bring persons like M. B within the scope of the ADA, despite the
fact that this would be the inefficient result in that setting.
The key here is to realize that the ADA permts taxpayers to
externalize or shift costs fromthensel ves onto enpl oyers. Their
incentive to do so exists in settings in which the ADA operates
efficiently (as with M. A) or inefficiently (as with M. B). The
poi nt once again is that M. B s cost of support-say $500—ust be
paid by sonmeone. If M. Bis hired by enployer X and paid $Y
dollars, that neans that fewer dollars nust be supplied by the
public to support M. B. If $Y is less than $500 (that is, |ess
t han a subsi stence wage), the public saves at |east ($500-3Y).
The taxpayer still cones out ahead, even if the governnent agrees
to “supplenent” M. B s neager salary with a benefits paynent
worth ($500 - $Y). If $Y (whichis M. B s salary) is greater
t han $500, the taxpayers are spared the entire cost of M. B's

support. In either case, the cost to the enployer is $Y + $50 and
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the total cost to the systemis ($500 - $Y) + ($Y + $50), or
$550. Al though taxpayers save noney, they have shifted the
expense of M. B s upkeep to the enployer, who nust now bear an
“inefficient” extra $50 burden. It makes no sense for M. B to go
to work at a net cost of $550 to the system when he will cost the
systemonly $500 if he doesn’t work. Because the ADA invites the
public to inpose a negative “externality” on enployer X in this
case, however, it is no surprise that the outcone is an
inefficient one. This is just one exanple of a setting in which a
transaction that generates a negative externality yields an
inefficient result.

To be sure, it could be argued that the “undue burden”
| anguage in the ADA m ght excuse the enployer fromhiring and
accommodating M. B on these facts. After all, the accommobdati on
negates M. B's effective productivity. However, if the
conpensation paid to M. B significantly exceeds his productivity
and dwarfs the costs of accommodating him and if the
accommodat i on does indeed boost his productivity (even though it
does not do so cost effectively), This mght create the
i npression that the accommodation is efficient overall. So the
out cone of any chall enge to ADA- mandated enpl oynent pl us
accommodation on facts |ike these is not a forgone concl usion.

Yet another possibility worth considering is that of a

di sabl ed person who is productive at a |low | evel w thout
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accommodati on, but whose productivity could be enhanced by an
accommodation that is prohibitively expensive. For exanple,
suppose M. C could produce $50 worth of value without a
request ed accommodation, but $100 with a $200 proposed
acconmodation. If M. C nust be paid nore than $50, the enployer
| oses either way. This scenario differs fromthat posed by M. B,
however: society only |oses under the latter scenario
(accommodation for M. C), but not under the former (no
accommodati on), although the enployer will be out-of-pocket under
both scenarios. Thus, despite its positive effect on gross
productivity, the acconmodati on the enpl oyee seeks has a negative
effect on net productivity and should not be nmade. Yet it is

uncl ear whet her the ADA woul d get the right result here or

whet her accommodati on woul d be excused under these circunstances.
A person whose productivity is greater than zero but not very
hi gh m ght demand an expensi ve accommodati on that enhances his
gross productivity significantly (but reduces his net
productivity overall) because it appears to make hima nore

val uabl e enpl oyee. Although granting that request nmakes little
econom c sense, the accommbdati on nmay seemworthwhile to a court
if it makes the di sabl ed person appear to be producing nore. Once
again, the court mght be msled if the person’s relatively | ow
productivity is masked by his (inflated) conpensation. The costs

of the requested accommodati on may not be very large relative to
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t he enpl oyee’ s apparent worth as reflected by that yardstick,
which is salient to courts.

Consi der the exanple of a blind |lawer hired by a |large
urban law firm A reader or assistant may enable the |lawer to do
| egal work, but the assistant may prove so expensive that the
productivity gains are effectively w ped out. Yet because the
| awer is paid many tines what the assistant earns, and the
assi stant undeni ably enhances the | awyer’s output, the
accommodati on nmay appear reasonable. Once again, the picture
presented to a court will be colored by a | evel of pay for the
job that is geared to what nost abl e-bodied | awers earn. And
there may be sonme blind | awers who nore than earn their keep
despite the costs of assisting them But whether a demand for
accommodation in cases |ike this would pass nuster under the ADA
depends on how the court analyzed the issue. It is not hard to
i magi ne how a result that is cost-ineffective even by the
criterion of “real efficiency” m ght energe.
=S1Di sability, Low Ability, and Reciprocal Obligations

In addition to its inplications for the design of disability
policies and the wi sdom of the ADA, the discussion so far
suggests broader ram fications for policies regarding unskilled
| abor generally.

As noted above, central to the idea of reciprocation in the

soci al and econom c sphere is the view that the collective should
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commt to bringing all individuals up to a baseline |evel of
wel | - bei ng, provided those persons nake sone reasonable effort to
contribute to their own support through work.32 Conditions other
t han nmedi cal disabilities, such as |low skills and unfortunate
life circunstances, can conprom se a person’s ability to neet
| abor mar ket demands and to achieve m ninum |l evels of economc
wel | -being through work in the paid econony. Factors that cause
poor performance in the | abor market include inadequate
education, deficient upbringing, lowintelligence, |ack of
talent, bad luck, drug addiction, and inprudent choices. At |east
sone of these m ght be regarded as effectively outside a person’s
control. Persons with sone of these problens and deficiencies
m ght be regarded as “deserving” of assistance within the
reciprocity paradigm Even those whose current prospects have
been conprom sed by poor past choices m ght be regarded as
entitled to help under a | ess exacting version of the reciprocity
principle that makes room for forgi veness and second chances. *

In any event, there will always be sone apparently “able-
bodi ed” persons who cannot realistically achieve self-sufficiency
t hrough work despite good faith efforts and a strong desire to

participate in the workforce. Sonme workers are unable to find

32. See Wax, A Reciprocal Welfare Program supra note 10, at 477,
478- 85.

33. See id.
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enpl oynent or full-tinme enploynent. O hers can only secure and
hol d down jobs that do not pay enough to maintain thenselves or
support a famly. Like many of the disabled, such persons are
potentially productive and thus, in sone sense, enployable, but
not econom cally independent. A commtnent to social reciprocity
recogni zes a collective obligation to make up the difference

bet ween what these “bottomrung” workers can comrand on the

mar ket and what is necessary to secure a mninmally decent
standard of living. As noted, reciprocity appears to create a
kind of sliding scale of obligation that conmts society to

mai ntai ning a fl oor bel ow which no one wll be allowed to fall so
| ong as he expends reasonable efforts on his own behalf. If a
person’s relatively | ow productivity prevents himfrom achi evi ng
i ndependent sel f-support, the collective nust sonehow cl ose the
gap.

How can that be done? Several existing and proposed prograns
are consistent with honoring this conmtnment and its conditions.
Congress has recently expanded and revi sed the Earned | ncone Tax
Credit (EITC), which represents a schene for “supported work.”
The EI TC boosts worker income above a mnimum threshol d through
tax abatenents and refundable tax credits.?* The EITC conports
roughly with reciprocity principles by offering help only to

t hose who enter the paid | abor market. Proposals for wage

34. See 26 U.S.C. § 32 (2000).
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subsidies for |low incone workers operate along simlar |ines: by
reserving benefits for workers, they recogni ze the inportance and
val ue of work but make good on a collective conmtnent to raise
wor kers above the poverty line.* Exactly how these prograns
shoul d be designed and adm ni stered, and which options are nost
consistent with our theoretical and political obligations, are
debat abl e questions. Mreover, the difficulties of adm nistering
such proposals without creating wasteful w ndfalls and generating
perverse incentives are well-known and have been extensively

revi ewed el sewhere.?* The basic idea, however, is that every

35. See EDMUND PHELPS, REWARDI NG WORK: HOow TO RESTORE PARTI CI PATI ON AND SELF
SuPPORT TO FREe ENTERPRISE (1997); But see generally Anne Alstott,
Wrk vs. Freedom 108 YaLe L. J. 967 (1999) (critiquing wage and

j ob subsi dy proposals, including Phelps’s ideas).

36. See, e.g., EpstEIN, supra note 3, at 480-94 (proposing a grant
to set up “special workshops” for the disabled); PHELPS, supra
note 33, at 35 (designing governnmental wage subsidies to mnimze
enpl oyer incentives to | ower wages); Alstott, supra note 33
(discussing windfalls to enployers as well as other

adm ni strative issues and information probl ens surroundi ng wage
subsi di es); Mashaw, supra note 23 (arguing that replacing the ADA
with a mandate requiring the enpl oynent of the disabled wll
better society); Mss & Malin, supra note 19, at 197 (discussing
t he probl em of “buying the base,” which “refers to the
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person who fulfills social expectations by performng a
reasonabl e amount of | abor should be able to take care of basic
needs. The route to acconplishing this goal may be difficult, but
the principle is clear enough.

Al t hough the recognition of an obligation to assist persons
who are needy despite their best efforts would seemto extend to
those unable to command a |iving wage due to low ability or |ack
of skills as well as to those who cannot support thensel ves due
to a nedical disability, in actual practice there nay be reasons
to accord these categories distinct treatnent. It is often easier
to establish the |ink between | ow productivity and a nedi cal
cause than between | ow productivity and bona fide “low ability,”
because it is harder to distinguish |lack of native talent from
plain old | aziness or the type of dysfunction that is anenable to
an exercise of will. There is irreducible noral hazard in
recogni zing entitlenent to assistance for failure on the job
mar ket wi t hout an objectively verifiable cause. Moreover, the
reasons why persons w thout obvious disabilities fail in the job
mar ket are a matter of hot dispute, with opinions differing on
whet her poor performance is nostly due to volitional factors or

to a combination of innate and environnental conditions that are

possibility that the funding programw || nerely bankroll [those]
accommodati ons that woul d have been nade in the absence of
funding.” 1d. at 234).
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beyond persons’ effective control. The fault lines in these
debates inplicate deep di sagreenents about human responsibility
itself. Sone deny that people should be penalized by a welfare
syst em when behavi ors such as educational failure, drug use,
crimnal conduct, or bearing children too early or outside of
marriage tend to conprom se enployability. Others adhere to the
nore traditional view that, because these behaviors are within
the individual’s effective control, their consequences shoul d not
give rise to standing entitlements to public assistance.

Assum ng, however, that at |east sone fornms of job failure
can fairly be regarded as not a worker’'s “fault” or as
effectively beyond a worker’s control, it is unclear why society
shoul d not treat the causes of those failures |like nedical
disabilities for purposes of redistribution and support. But the
simlarities between the di sabled and sonme persons who fail at
sel f-support for other reasons for which they are not entirely
responsi bl e suggests that the treatnment accorded these groups
shoul d converge in nore ways than one. If sonme of the non-

di sabl ed who perform poorly in the job market should be treated
i ke the disabled by being offered public help if they need it,
t hen why shoul d not the disabled be treated |ike the non-disabl ed
in other respects? Non-di sabl ed persons are expected to seek and
performwork to the extent they are able. If they fail despite

reasonabl e efforts through no fault of their own, society



supports them But the support is forthcomng only on the
assunption that they have already tried and failed. They are not
excused from working altogether sinply by virtue of possessing
traits that make it difficult for themto find work, or to earn
enough to be entirely sel f-supporting.

Way then, do we not expect the sane from nedically disabled
persons as well? It is particularly hard to see why persons with
conventional disabilities should ever be categorically excused
from expendi ng the reasonable efforts towards self support that
we routinely expect from persons who have difficulties on the job
mar ket for other reasons. Persons whose paucity of marketable
skills prevent them from obtaining jobs that pay enough to
support thenselves or their famlies, regardl ess of the cause of
that deficit, are nonethel ess expected to go to work. This
expectation suggests that we should jettison the notion that
being afflicted with a nedical disability necessarily excuses a
person fromwork. To be sure, the question of whether a
nmedi cal | y di sabl ed person shoul d be expected to work makes no
sense if a nmedical disability is defined strictly as a condition
that prevents a person fromdoing any work at all in the paid
econony. But, as already noted, the group of persons who end up
receiving disability benefits even under this |egal definition
al nost certainly includes some who could do existing work, and

many nore who could work productively if accomobdated. The
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question is whether recognition of such a duty also entails a
responsibility on society’s part to alter jobs to accommbdate the
di sabl ed.

There has been nuch debate in the wake of the ADA about
whet her di sabl ed persons have a “right” to work.3 Very little
di scussi on has been devoted to whet her disabled persons should be
obligated to work towards the goal of self-support just like
ot her persons. Reciprocity principles suggest that the disabled
shoul d be treated the sane as everyone el se, subject to the
standing col |l ective pledge to make up for the difference between
what they can achieve by dint of their own efforts and what they
need. Asking that the disabled try to work, however, gives rise
to a further question: Does accepting disabled persons’ duty to
work if they can entail an obligation by society to make work
avai l abl e to them by redesi gning existing jobs? Which alternative
conports best with reciprocity’s requirenents: excusing persons

wi th nmedical inpairments fromworking altogether if they cannot

37. See, e.g., Diller, supra note 24 (arguing that the ADA
created a “right to work”); Gegory S. Kavka, Disability and the
Right to Work, in AMVERI caNs WTH DisABI LI TI ES: EXPLORI NG | MPLI CATI ONS OF
THE LAW FOR | NDI Vi DUALS AND | NsTI TUTIONS 186-187 (Leslie Francis & Anita
Silvers eds., 2000). Contra, e.g., EpsteEIN, supra note 3; WALTER
QO.son, THE Excuse FACTORY: How EMPLOYMENT LAw 1S PARALYZI NG THE AMERI CAN
WORKPLACE (1997) .
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manage to obtain jobs within existing | abor markets, or striving
to put as many people as possible to work by requiring enpl oyers
to make the kinds of accommodations that woul d enabl e nore

di sabl ed persons to work and work productivel y?

The latter seens nore effectively to vindicate the notion
t hat everyone shoul d exert reasonable efforts to contribute
sonmet hing to social production and sel f-maintenance. Reciprocity
stresses mutual obligation. Mreover, recognizing that disabled
persons should work and that society should accommbdate them
woul d in practice enhance the sumtotal of social resources by
shifting the disabled as a group away froma norm of non-work
towards one of work. Disability benefits prograns, as the |ast
bastion for the severely inpaired, would shrink in size, as the
soci al expectation for nost disabled persons woul d be enpl oynent
of sone ki nd.

The duty to work shoul d arguably not be seen as absol ute;
rather, it runs out at the extrenmes. So should the duty to
accommodate. There is a strong case to be made that society need
not offer accommodations to the hypothetical M. B or M. C
descri bed above. That is, M. B or M. C should not be entitled
to accommodati ons that woul d enhance their “productivity” viewed
inisolation, if factoring in the accomobdati on costs generates a
net |oss overall. Indeed, perhaps M. B should be excused from

wor k al toget her, since his enploynent could never be cost-
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effective. That is, society mght elect to excuse non-wrk on the
part of persons who are nore expensive to keep at work than to
support in idleness. Correspondingly, society should perhaps be
relieved of the obligation to provide work to individuals who are
not net productive, regardless of how nmuch those persons want to
wor k and how nuch they believe that working will benefit them
There would still be many cases, however, in which the offer of a
reasonabl e accommodati on woul d bot h enhance social welfare
overall and best conport with the commands of social reciprocity.
In those cases, accommodati ons shoul d be forthcom ng.

Thi s discussion potentially sheds Iight on yet another
i nportant aspect of the debate surrounding the ADA and how it
operates in real-world markets. The di scussion so far suggests
that a core commtnent to the di sabled—and to others who struggle
in the world of work—eed not be all-or-nothing. Rather, fidelity
to the notivating principles of reciprocity would dictate a
graduated response that is geared to the shortfall between what
an individual can command by dint of his own efforts and the
subsi stence m ninum Despite the existence of m ni nrum wage | aws
and the EITC, many of the disabled (as well as other non-disabl ed
wor kers) cannot fully support thensel ves through work, either
because they are unable to hold down a full-tinme job, or because

even the m nimumwage as it is supplenented through various
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programs is not currently a “living wage” for sone famlies.?®

Li kewi se, even in a deregul ated environnent and despite
productivity-boosting and cost-effective accomobdati ons, sonmeone
like M. Ain the exanple above mght still ook to the rest of
us for some assistance. By hypothesis, if A were paid a salary
that reflected his true output, he would earn nmuch | ess than the
$600 he is assigned in the exanple and | ess than he woul d need to
live in dignity and without want. Thus, in a perfectly free

mar ket, the non-di sabl ed popul ati on would often be called upon to
contribute sone anmount towards the support of persons |like M. A
to the extent their productivity does not warrant paying them
enough to support thensel ves.

Moves towards deregul ati ng worker conpensati on—such as the
repeal of the m nimum wage and equal pay |laws so desired by free-
mar keteers—woul d likely require society to pay nore, not less, to
honor its obligations towards the “worthy” poor. O course, not
every disabl ed person will require assistance to achieve an
acceptabl e standard of |iving. Some workers, even assumng their
di sability conprom ses their productivity, mght still earn
enough even on a deregul at ed wage narket to cover basic needs.
The reciprocity paradi gm does not demand that these individuals

be brought up to the I evel of conpensation received by everyone

38. See Wax, A Reciprocal Welfare Program supra note 10, at 477,
501-09 (discussing this problemof the “working poor”).
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in the sanme job category. Rather, it contenpl ates sonething nore
nodest: that all persons be guaranteed a decent mninmumif they
put forward what is deened a reasonable effort to support

t hensel ves through work, and their failure to earn enough to live
on is not their fault.

These insights suggest a nunber of directions for nodifying
and revising national policy for the disabled and for | ow wage
wor kers generally. First, the governnment should take seriously a
comm tnent to subsidize the earnings of the disabled as part of a
broader, unified approach towards guaranteeing that all |ow
i ncome workers who satisfy certain mninmumrequirenents receive
an adequat e incone.* Second, we should consider noving away from
benefits prograns that rely on bright-line, all-or-nothing

findings of disability, and which excuse work and pl edge conpl ete

39. Those m ninmumrequirenents may justly vary for different
subgroups. For exanple, it may not be reasonable to expect

not hers of young children and persons with certain types of

medi cal problens to work as many hours as abl e-bodi ed, single,
chil dl ess adults. See Wax, A Reciprocal Wl fare Program supra
note 10, at 477, 491-97; see also Anmy L. Wax, Sonething for
Not hi ng, supra note 10. For a different perspective on a unified
approach to policy for low incone workers, see Matthew Dill er
Entitlenment and Exclusion: The Role of Disability in the Social
Wl fare System 44 UCLA L. Rev. 361 (1996).

50



support for those who neet the threshold criteria while offering
no assi stance to those who do not. Although creating categories
of partial disability is potentially very cunbersonme and m ght be
rejected on adm nistrative grounds alone, it should be taken
seriously and exam ned carefully as nore consistent with the
priorities identified here. Third, there should be a renewed
enphasis on rehabilitation, vocational counseling, and job
pl acenment for the disabled, as well as on prograns to educate
enpl oyers and help themintegrate and utilize disabl ed workers
nore effectively. Such progranms are nore consistent with a
basel i ne expectation that all persons belong in the workforce
unl ess clearly unsuited to any kind of gainful enploynent.
Finally, the ADA must be reassessed in light of a basic
structure that inposes on enployers the costs of nandates that
benefit society as a whole. As noted earlier inthis Article, the
ADA is not necessarily inefficient overall, given the basic
safety net and regqulatory prograns to which our society is
commtted. Rather, its principal design flawis that it forces
enpl oyers to pay costs that should arguably be borne by everyone.
Agai nst the backdrop of real-life | abor markets and society’s
pl edge to help the disabled, the ADA effectively ends up shifting
costs fromtaxpayers to enployers. As noted, enployers wll not
al ways be able to adjust conpensation downward towards a “narket -

cl earing wage” for those of their disabled enpl oyees who are not
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as productive as others. This generates a “di sconnect” between
enpl oyers’ lack of interest in hiring the disabled, and society’s
(and taxpayers’) interest-whether cost-effective or not,
dependi ng on circunstances—+n putting di sabled persons to work to
hel p defray their burden of support. What is rational and cost-
effective for society as a whole or, alternatively, for taxpayers
who nust pay the cost of disability benefits prograns—which is to
have di sabl ed persons “earn their own way” or at |east appear to
do so —nAmy not always be cost-effective for the enployer. But
even when putting disabled persons to work is not efficient for
the systemas a whole, taxpayers may still (perversely) want to
off-load the costs of supporting the disabled on private

enpl oyers by enforcing hiring mandates.

That enpl oyers who save society noney by hiring the disabled
may end up | osing noney thensel ves suggests that the enpl oyer
mandat es enbodied in the ADA are vulnerable to political abuse.
One point of this essay is that these externalities nay sonetines
create an efficient result. Sonetines, however, they wll not,
and there is no inherent guarantee that they will have a happy
outcone in every case or in nost cases. The bal ance between
efficiency and inefficiency will in part depend on how courts
construe the ADA's comands. Because taxpayers enjoy a benefit at
t he expense of enployers under the ADA regardl ess of whether the

outcone is cost-effective, political forces mght tilt towards
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overly generous mandates. That is a result worth guarding
against. The cost shifting inherent in the ADA should be nore
forthrightly acknow edged and nore thought should be given to
measures that will alleviate the burdens the ADA i nposes on
busi nesses.

The anal ysis presented here supports the view that the
enpl oyer mandates of the ADA | ack fundanmental fairness and pl ace
t oo onerous a burden on enployers. Reformin the precise terns of
the ADA and in its enforcenent— by, for exanple, relaxing the
standard of reasonabl e acconmodati on or nodi fying the definition
of core ability to performthe job to give nore | eeway to
enpl oyers—may help a little, but can only take us so far. \Wuere
putting nore disabled persons to work makes econom c sense, it
may be better to try to find ways to hel p enpl oyers defray the
costs of acconplishing that goal. In this vein, R chard Epstein
has proposed grants to businesses wlling to hire and acconmobdat e
t he di sabl ed. *® Ot her proposals to subsidize the hiring of |ow
productivity workers* mght be extended to the disability
context. Leaving aside the pragmatic pros and cons of specific
proposal s, however, the main purpose of this essay is to show how
the current design of the ADA can be faulted for confounding the

true costs and benefits of the val uable social project of

40. EPsTEIN, supra note 3, at 493-94.
41. See PHeELPs, supra note 33, at 35.
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enabling the disabled to contribute to their own support. G eater
transparency in the assessnent of the consequences for everyone

of the mandates that are currently in place, although perhaps not
fully achievable, mght inspire a nore careful rethinking of the

ADA' s design and effects.
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