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2015 Martz Summer Conference

Wrapping Up the Big Horn Adjudication
Lessons after 38 Years and 20,000 Claims 

Ramsey L. Kropf

Innovations in Managing Western Water: 
New Approaches for Balancing 

Environmental, Social, and Economic Outcomes
June 11-12, 2015 

Presenter
Presentation Notes

Good Afternoon! 
Thank you to the Getches Wilkinson Center, and I appreciate the opportunity and invitation today.  
Doug Kinney called me last fall, and I was happy to accept.  Really wonderful to see friends, colleagues, and a big thank you to Dean Weiser and the Center’s Director, Britt Banks.
In that time, my life has changed a little…
I am not a Special Master, or a law partner… Now I am the Deputy Solicitor for Water Resources at the Department of the Interior.  I bring greetings from Washington DC!

As such, I must state that all my comments and slides are my own, and do not reflect the opinion or position of the United States or the Department of the Interior.

One of my first powerpoints EVER was for this conference in 1997, two years after I began as Special Master for the Big Horn River… It was NOVEL that a lawyer could manage a powerpoint in those days.  
Engneers, as usual, were out in front on powerpoints.





Water

“Thousands have 
lived without 
love, not one 
without 
water.” W.H. 
Auden

Presenter
Presentation Notes
WATER.  It is an elixer that always makes the news.  I served as the Special Master for the District Court Judge (Hartman, Guthrie and Skar) in the Big Horn River Adjudication from 1995-2014.  Because I was first appointed in 1995, I’ve always been considered a junior person in the case.  

"Water links us to our neighbor in a way more profound and complex than any other." John Thorson  “Next to blood relationships, come water relationships.” Stanley Crawford, Mayordomo 

REMARKS ARE ORGANIZED AS FOLLOWS:
BRIEF BACKGROUND ON BIG HORN RIVER ADJUDICATION
KEY THEMES IN THE WYOMING ADJUDICATION
LESSONS LEARNED
LESSONS LEARNED IN OTHER STATES
CONCLUDE



Wyoming’s Statutory Adjudication -
Administrative

Presenter
Presentation Notes
This Map depicts the 4 Divisions in Wyoming.

The Four divisions track hydrologic systems –
Div. 1 = No. Platte; 
Div. 2 = drained by tributaries of the Yellowstone and Missouri Rivers north of the North Platte, and east of the summit of the Big Horn Mountains
Div. 3 = Big Horn River and its tributaries and Clark’s Fork and tributaries
Div. 4 = Green, Bear and Snake Rivers

Wyoming’s administrative process is based on the process SEO Elwood Mead began in 1890.  Water in Division 3 were made by permit applications to the Board of Control, a quasi-judicial board.  The adjudicated rights are awarded certificates when proven up, and added to a “tabulation” list.   That list is used by a Superintendent and his water commissioners in each division to administer water rights in a priority scheme.  Complaints or change proceedings go to the State Engineer for determination.  




Presenter
Presentation Notes
Another Map of Wyoming’s Water Divisions
Division 3 is in the Grey, dark Grey shows the Wind River Indian Reservation
The reservation is highlighted because of tribal claims made in Wyoming that drove uncertainty and the adjudication litigation.  Tribes in Wyoming (as through out the West) have relatively senior claims. Federal Indian claims were not fit into State administration systems from treaty days.  So fitting them in now creates uncertainty for other users. 



∗ As Western states developed as sovereigns, they each 
developed their own ways of  appropriation water 
allocation.

∗ Winters v. United States (1908) – an Indian reservation 
may reserve water for future use in an amount necessary 
to fulfill the purpose of the Indian reservation 

∗ McCarran Amendment (1952) – Law that waives the 
federal government’s sovereign immunity such that tribal 
and other federal rights can be determined in state 
adjudications.

∗ AZ v. CA (1963) – Practicably Irrigable Acreage standard 
developed.

Background
Balancing state and federal water rights

Presenter
Presentation Notes
In the MOST BASIC of ways, general stream adjudications are about balancing State and Federal water rights.

States developed and set up their own water rights.  Federal government reserved lands for Indian reservations by treaty, with specific purposes. The two jurisdictions had little to do with each other, but the water flowed through both jurisdictions.

Winters:  up until Winters, states claimed control over water allocations within their borders
The impact of Winters – US SCT holds that Indian reservation may RESERVE water for future use in an amount necessary to fulfill the purposes of the Indian reservation.  US holds water rights in trust for tribes.  

1952 - McCarran seeks to return power over water allocations to the states
Legislation waives the federal government’s usual sovereign immunity and allows federal and tribal claims to be heard in State courts, rather than in Federal courts
Proceeding must be comprehensive in order for the waiver to occur… which means EVERYONE’s water rights must be adjudicated
US holds water rights in trust for tribes

1963 – AZ v CA – US SCT adopts standard of “PRACTICABLY IRRIGABLE ACREAGE” to quantify Indian water rights for tribes on the Colorado River



1. Confirm existing water rights 
2. Quantify federal reserved water rights
3. Create a centralized listing of water rights 

The Three Main Goals of Water 
Rights Adjudications

Presenter
Presentation Notes

Questions and Goals…

Did the Big Horn case accomplish this and is this information useful for resolving former concerns.



Historic Reasons for Today’s Basin-Wide 
General Stream Adjudications

∗ Unresolved social/policy issues
∗ Regional Growth - Post WWII
∗ Management of water across state 

borders (interstate apportionment 
concerns)

∗ Unknowns with senior Indian federal 
reserved rights

∗ Struggle between riparian and prior 
appropriation doctrines

∗ Dominance of Federal land ownership
∗ Droughts, Shortages, Aridity 

Presenter
Presentation Notes
To think about private rights v. public rights – it may be helpful to look at underlying Reasons for Modern general stream adjudications – WHY DID WE START THESE BIG CASES IN 1960s, 1970s, 1980s?
Unresolved social/policy issues – Energy policy, Indian policy, Agricultural supply/demand changes, Environmental awareness grows
Growth through out the West after WWII
Management of water which travels across different state border (interstate apportionment concerns)
Concerns about impact of senior INDIAN federal reserved rights
Struggle between riparian and prior appropriation doctrines in certain states (includes tensions between groundwater and surface water; instream flow v. consumptive use)
Ownership of public lands – huge percentage of western land owned by federal gov’t
Drought
Mistaken assumptions about inflexible supply and demand – shown that creative solutions assist.
Desire for certainty by water users.
Inclusion of/Limitation of Tribal claims.

Addressing competing public interests remains relevant in stream adjudications.  
Many modern adjudications began to arise after Arizona v. California, and based upon increasing tribal claims and public concerns about protecting federal resources.  LETS LOOK AT WYOMING’S EXPERIENCE.





Presenter
Presentation Notes
This map is of Water Division 3, and it shows the breadth of space and paucity of rivers…

You can see the headwaters of the Wind, the Little Wind and North Fork of the Popogia.
Norwood, Then the Wind becomes the Big Horn, Greybull, Shoshone all drain to Big Horn.
The Division also includes claims on the Yellowstone and Clark’s Fork Rivers.



Presenter
Presentation Notes
What makes it pretty COMPLICATED…

Who owns the land:

Private:  		DARK GREEN
State:		BLUE
BIA:		ORANGE
BLM:		YELLOW	
BUREC:		LT. YELLOW
FOREST S.		LT. GREEN
NAT. PARK S		PURPLE



∗ Broad Reasons for Case
∗ Seven Supreme Court 

Determinations 
∗ Three Different Phases
∗ Three Basic Prongs to the 

Legal Holdings

Wyoming’s Experience

Presenter
Presentation Notes
Significant structural components proved helpful to completing adjudication activity, and brought up other things that stymied progress.

Broad Reasons for Commencing the Big Horn River Adjudication:  There was a basic local catalyst for the case, which involving concerns about tribal water claims and how those might affect water development in Riverton, Wyoming. Apparent genesis of case was from a 1975 controversy over groundwater.  An industrial park was planned at the Riverton Airport, and needed reliable groundwater.  Riverton was concerned about obtaining underwriting for bonds to expand its municipal water system because of the un-quantified federal reserved rights claims of the Wind River Reservation.  The Tribes were concerned about adverse effects from irrigation at the airport on tribal irrigation.  
Enactment of WS Section 1-37-106 (authorizing state to begin system-wide adjudications of water rights under the declaratory judgment act section) VERY SHORT, NON-SPECIFIC STATUTE. PROCESS REMAINS IN STATE COURT. The local concerns were exacerbated by some other factors:   
Large ownership of federal land
Prominent agricultural community and water use
Energy development
Rising importance of Indian Self-Determination Era
Regional uncertainty of state water right holders in the face of federal and Indian claims
Drought in the 1970s

The adjudication has resulted in seven Wyoming Supreme Court cases which reviewed District Court decisions on specific topics.  One US Supreme Court Case (affirmed the Wyoming Supreme Court 4-4, O’Connor recused herself). ONE MORE IS PENDING RIGHT NOW…





Wyoming’s Experience
Three Different Phases:
• Phase I – Adjudication of 

Indian Federal Reserved 
Rights

• Phase II– Adjudication 
of Non-Indian Federal 
Reserved Rights

• Phase III – Adjudication 
of State-based rights in 
the basin

Presenter
Presentation Notes
Three Different Phases:
Phase I – Adjudication of Indian Federal Reserved Rights
Phase II – Adjudication of Non-Indian Federal Reserved Rights (National Park called YELLOWSTONE – heard of it?), plus other rights on federal lands.
Phase III – Adjudication of State-based rights in the basin, without specific objection to individual proceedings



Wyoming’s Adjudication
First Steps

∗ Court appoints Special 
Master Teno Roncalio

∗ Parties and Special 
Master divide the case 
into three phases

∗ Critical organizational 
structure

∗ Phase I – Determines all 
Indian Federal Reserved 
Water Rights

∗ Phase II – Determines 
non-Indian Federal 
Reserved Water Rights

∗ Phase III – Determines 
State Based Water Rights

Presenter
Presentation Notes
Court appoints Special Master Teno Roncalio, former State Senator and long-time public figure in Wyoming.
Parties and Special Master divide the case into three phases
This turns out to be a critical organizational structure – separating the claims and allowing tandem proceedings to occur.  (Discussion LATER on phasing of issues – why or why not this helps with case management later
THREE PHASES:
Phase I – Determines all Indian Federal Reserved Water Rights (done with initial litigation; wells done with settlement)
Phase II – Determines non-Indian Federal Reserved Water Rights (settled by parties, 1983 interlocutory decree)
Phase III – Determines State Based Water Rights (on-going today)

Why is this so critical?  This structure put the adjudication of the tribal claims first.  Failure to concentrate on federal reserved water rights uprfront has caused even longer delays in other states than those experienced in Wyoming.  One commentator finds that not only do state’s fail to get to the federal reserved rights at hand, so also does the federal government allow unfulfilled federal reserved rights. See Reed Benson – Can’t get no satisfaction: Securing Water for Federal and Tribal Lands in the West, 30 ELR 11056 (2000).  I should note that this same commentator does not find Wyoming’s adjudication particularly satisfactory.  Reed Benson probably in audience…

BUT discuss current issues in Phase III – we waited for most complex irrigation districts until THE END.  



Wyoming’s Adjudication
∗ The First Special Master’s Report 

and Recommendation  
(December 15, 1982)

∗ 451 page Report
∗ Four years of conferences and 

hearings
∗ 100 attorneys or so
∗ 15,000 pages of transcript
∗ Over 2,000 exhibits
∗ Wyoming Supreme Court Op. 1988
∗ US Supreme Court Op. 1989

Presenter
Presentation Notes
Special Master Roncalio recommended (among many things):
Reserved water right for Tribes with Treaty priority date of July 3, 1868, for:
 Irrigation, Stock watering, Fisheries,  Wildlife,  Aesthetics, Mineral, Industrial, Domestic, Commercial, Municipal
Practicably Irrigable Acreage (PIA) is the standard for measuring the Tribes' present (historic) and future water needs.  The Special Master relies upon U.S. Supreme Court determination in Arizona v. California, 373 US 546 (1963).
No federal reserved right to groundwater
 



THREE PRONGS 
OF BIG HORN RIVER ADJUDICATION

Presenter
Presentation Notes
I MENTIONED THE THREE PRONGS OF DECISION OUTCOMES EARLIER.  BY THIS I MEAN WE CAN CATAGORIZE MOST OF THE COURT’S DECISIONS CAN BE ORGANIZED INTO THREE GENERAL PRONGS:
Three basic prongs in the legal holdings
Recognition and Quantification of Indian Federal Reserved Rights; 
Recognition and Quantification of “Walton” rights (non-Indian claims to Reservation Priority Date based on previous land ownership by Indian allottees – requires proof of continual irrigation within 5 years after transfer from allotment status or within a “reasonable” time after)
Determination of Administrative control between State and Tribes, between the adjudication court and administrative agency




First Prong of Decisions
Quantification 

Big Horn I

∗Case Affirmed by United 
States Supreme Court in 1989

∗4 to 4 vote; Justice Sandra 
Day O’Connor does not 
participate

∗No opinion – tie vote affirms 
State Court decision

Presenter
Presentation Notes
Back to the Three Prongs:  
Big Horn I is the first major prong of the Big Horn cases - the quantification of federal tribal rights, which was upheld by the United States Supreme Court.  The United States Supreme Court affirms the Wyoming Supreme Court’s Decision in Big Horn I, by a 4-4 vote, with Justice Sandra Day O’Connor not participating.[1]  See, Wyoming v. United States, 492 U.S. 406, 109 S.Ct. 2994, 106 L.Ed. 2d 342 (1989); reh. denied, ________ U.S._______, 110 S.Ct. 28, 106 L.Ed. 2d 639 (1989), cert. denied sub. nom.  TRIBES ARE AWARDED ALMOST 50% OF RIVER’S FLOW, AT 499,862 ACRE FEET.
�[1] Justice O’Connor did not participate due to her family’s ranching enterprises in Arizona.  However, before her recusal, she drafted a decision that would have reversed the Wyoming Supreme Court’s decision.  This draft opinion came to light when Justice Thurgood Marshall’s opinions were displayed in the United States Library of Congress, and put much more emphasis on the sensitivity doctrine.  Though the O’Connor opinion is often cited after its discovery, the Wyoming Supreme Court opinion, as affirmed, continues to control as the law of the case.





Second Prong –
Walton Rights

∗Big Horn I
∗Big Horn II
∗Big Horn IV
∗Big Horn V
∗Big Horn VI

Presenter
Presentation Notes
The Second Prong of the Big Horn case revolves around determining “Walton” rights.  FIVE WYOMING SUPREME COURT REVIEWS DEALT WITH WALTON RIGHT TYPE ISSUES.

Big Horn I sets out first discussion of Walton Rights for Wyoming.
“Walton” claims or “Walton” rights are so termed thus based upon the Federal 9th Circuit litigation between the Colville Confederated Tribes and Walton.  While there are several iterations of the Walton dispute, Colville Confederated Tribes v. Walton, 460 F. Supp. 1320 (1978); 647 F.2d 42 (9th Cir. 1981), defined Mr. Walton’s claims as a successor of an allottee.
Claims in the Big Horn proceedings are similarly termed “Walton” rights because they are based upon the same legal premise affirmed in the Colville litigation – that an non-Indian is entitled to a treaty based priority date if the land where the water is beneficially used was originally part of an Indian reservation and was purchased from an Indian allottee or successor. 
In Big Horn I, the Wyoming Supreme Court overruled the District Court and Special Master, holding that Walton claimants indeed must be awarded “a reserved water right with an 1868 priority date for the PIA they can show were irrigated by their Indian predecessors or put under irrigation within a reasonable time thereafter.”  



Second Prong:  Walton Rights

Big Horn V (1995)
In re Rights to Use Water in 
the Big Horn River, 899 P.2d 
848 (1995).

Big Horn VI (2002)
In Re Rights to Use Water in 
the Big Horn River, 48 P.3d 
1040 (Wyo. 2002).

•Defining Limits for 
Walton Right 
Recognition

•No Super-Walton 
Rights

•Walton Rights are 
available where 
irrigation began when 
federal project water 
available

Presenter
Presentation Notes
In January 1999, MY report and recommendation was issued on all of the Walton claims filed. BTW-MORE PAGES THAN RONCALIO’S REPORT… The report also recommended determinations on several “global” legal issues determined after hearings. The District Court’s Amended Judgment and Decree (August 30, 2000) largely upheld the Special Master’s recommendations, making several determinations, including recitation of the elements for a Walton claim, which follow:
·         Elements to establish a Walton claim include the following:
o        A Walton claimant must prove the property claimed is either owned by an Indian allottee or was conveyed from an Indian allottee to a non-Indian purchaser – i.e. the property must be acquired from an Indian allottee;
o        A Walton claimant must show that the claimed water was put to beneficial use by the Indian predecessor(s) or within a reasonable time after the property passed out of Indian allottee ownership;
o        A Walton claimant must show that the claimed water right has been maintained by continuous use since the time of initial beneficial use; and
o        A Walton claimant must show that the property subject to the claim is practicably irrigable. (The legal reference to PIA is somewhat false, as we really examined actually irrigated lands, and those formed basis for settlement.  However, it probably gave the parties some leeway for settlements on acreage).  

Big Horn V:  In re Rights to Use Water in the Big Horn River, 899 P.2d 848 (1995).  Upheld District Court determination that “Super-Walton” rights are not available.  Super-Walton right claims are claims for treaty date priority dates for lands irrigated by the federal project on lands originally part of the Wind River Indian Reservation, but for which title does not derived directly from an Indian allottee (title from other federal land grant statutes).  If a Walton claimant not a successor in interest to Indian allottee, then claimant is not entitled to 1868 Priority date. Once Walton claims determined by District Court, some claimants excluded because of long time before water put to use on property.
Big Horn VI, In re Rights to Use Water in the Big Horn River, 48 P.3d 1040 (Wyo. 2002).  Supreme Court remands 11 unsuccessful Walton claimants to District Court to determine what lands were put under irrigation with due diligence after the federal project facilities became available to the property. Other components of District Court decision were upheld.



Third Prong
Administration

∗ Big Horn III
∗ Five separate opinions from Wyoming Supreme court
∗ Differences of opinions on meaning of the decision 

continue
∗ Two major outcomes (?)

Presenter
Presentation Notes
The Third Prong of decisions in the Big Horn case deal with Administration.  This is a third area where controversy was and can still be particularly bitter.  It is difficult to overstate the importance of sovereign control of resources  - whether by the State or by the Tribes.  Big Horn III was a decision based on the Tribes assertion of control to change their adjudicated federal reserved right into an instream flow right, and enforce the instream flow right against junior appropriators (everyone on Wind River system).  
Controversy arose in July 1990– no discovery, just a quick hearing and report from Dolan to Hartman by October 4, 1990.  
Dolan recommends allowing the Tribes to change their federal reserved right to instream flow.  
In 1991, District Court agrees and broadens opinion to allow Tribes to administer all water rights on their reservation.  

In Big Horn III, the Court issued a fractured opinion, with each of the five justices rendering a separate opinion.  Only two issues are really decided by the majority.  Justice Golden’s dissent (835 P.2d at 300-304) provides one  outline of how the holdings fit together.  While many arguments ensue about the majority opinion, there is little doubt that the policy and legal issues were very difficult for the Court.  
THIS KIND OF JUDICIAL OPINION LEFT ROOM FOR ALL PARTIES TO INTERPRET THE LEGAL RESULT…



Third Prong
Administration

∗ Wyoming Supreme Court decides "Big Horn III", In Re Big Horn 
River System, 835 P.2d 273 (Wyo. 1992)

∗ Justice Thomas, concurring specially:  “I am persuaded that the 
real  battle in this case is now over sovereignty, not over water.”

∗ Justice Michael Golden's dissent:  "If one may mark the turn of 
the 20th century by the massive expropriation of Indian lands, 
then the turn of the 21st century is the era when the Indian tribes 
risk the same fate for their water resources.“

Presenter
Presentation Notes
Two major issues the majority decided.
The Tribes can use their quantified amount of future project water solely for agricultural purposes, but cannot change the right to instream use.
The State engineer should administer all water rights on the reservation, turning to the courts for enforcement authority.
Justice Thomas, concurring specially:  “I am persuaded that the real  battle in this case is now over sovereignty, not over water.”  Big Horn III, 835 P2d at 283.
Justice Michael Golden's dissent:  "If one may mark the turn of the 20th century by the massive expropriation of Indian lands, then the turn of the 21st century is the era when the Indian tribes risk the same fate for their water resources."  Big Horn III, 835 P2d at 303,304.




LESSONS LEARNED FROM THE BIG 
HORN ADJUDICATION

∗ Simplicity
∗ Acknowledging 

Federal Rights
∗ Removing Ambiguity 

from State Role
∗ Administration in 

Wyoming
∗ Settlements

Presenter
Presentation Notes
Where Wyoming Went Right
Simplicity.  Wyoming’s adjudication process was successful and reached conclusion because the courts and legislature kept things simple where simplicity could be found.  The 1977 adjudication statute is short and straight-forward; its function has been to drive discussion over disputed claims, rather than stamp out a rigid list of rules that prove difficult to modify over time.  More simplicity was achieved by the Supreme Court’s opinions that for the most part affected a large number of claimants at one time. Quick hearings, allow pro se participation, provide forms, use uniform special procedures, broad examination of evidence, use nunc pro tuncs to clear up mistakes.  FLEXIBILITY
 
Acknowledging Federal Rights.  Final determinations are also due to the initial three-phase plan that focused on federal water claims first.  Separating the three phases allowed for progress on both settlement and litigation fronts – large global settlements did not occur, but smaller ones have. Because general acknowledgment of federal reserved rights, ability to get to settlements on most facts for Walton claims.
 
Removing Ambiguity From the State’s Role.  Since the onset of the Big Horn adjudication, when the State filed its initial complaint in 1977, Wyoming held a defining role as a party to litigation.  Because of this posture, additional litigation and/or legislation was not required to refine what the State’s role should be.   
 
Administration in Wyoming.  Wyoming’s statutory system includes real management of water rights by a priority system, where four local Water Divisions administer priority-based water rights by a call regime.  Changes and transfers are processed by Wyoming’s Board of Control throughout the State, and ratified by the adjudication court in Water Division 3.  It is interesting to note that several of the Big Horn cases make determinations about how the federal reserved rights should be administered.  These decisions were important for parties because of the real threat that the State Engineer’s office does administer water rights in Wyoming.  Real consequences turned on priority determinations.  In states where administration does not occur, these types of disputes appear far less concrete.  Drought years exacerbate concerns.
 



LESSONS LEARNED FROM THE BIG 
HORN ADJUDICATION

∗ Simplicity
∗ Acknowledging 

Federal Rights
∗ Removing Ambiguity 

from State Role
∗ Administration in 

Wyoming
∗ Settlements

Presenter
Presentation Notes
Ways we encouraged settlement and where it occurred.
Non-Indian Federal Reserved Rights were settled; Settlement of all federal small stock watering claims in a single order (1983)
Settlement of “appurtenancy claims” in Walton and Federal Reserved Right context – holding to hearing date, providing timely discovery decisions (with some gains to both sides)
Settlement of tribal groundwater claims
Monthly settlement conferences during the instream flow change case – Big Horn III era
Setting firm hearing dates for Walton claims
Setting aside broad “global” issues for one hearing – getting settlement in pretrial statements on all other factual matters

Where we wished settlement could have occurred.
HISTORY shows long term benefits of Indian water settlements improve water use and economics for tribes AND for states.
For Big Horn I – perhaps a settlement would have made communities less distrustful.  However, given relatively short litigation period, perhaps the litigation was cheaper than a settlement effort…
Administration – in some other states on other issues, state and tribal administrators work out compacts for administration.  That could prove helpful here.  However, on the ground, it seems that the state engineer’s office and the tribal engineer’s office work together to solve most conflicts.
Monthly updates
Remove legal counsel during conferences, and have parties and technical folks only – allowing that decisions and positions do not have to be committed to during initial conferences.  







LESSONS LEARNED FROM THE BIG 
HORN ADJUDICATION

∗ Dollars spent, was it 
worthwhile?

Presenter
Presentation Notes
INPUT information from Clive Strong’s presentation re economics






How do those lessons play out in 
other states?

IDAHO
∗ The Snake River Basin 

Adjudication (SRBA) 
began in 1987 to 
determine the water 
rights in the Snake River 
Basin drainage. The Final 
Unified Decree for the 
SRBA was signed on 
August 25, 2014, and that 
decree can be viewed at 
srba.idaho.gov.

National Park Service, 
http://www.nps.gov/grte/galleries/gallery_scene
ry.htm

Presenter
Presentation Notes
BY THE WAY, THIS IS A COOL VIEW OF THE TETONS FROM THE IDAHO SIDE, WITH THE SNAKE RIVER IN THE FOREGROUND…

The Snake River Basin Adjudication (SRBA) began in 1987 to determine the water rights in the Snake River Basin drainage. The Final Unified Decree for the SRBA was signed on August 25, 2014, and that decree can be viewed at srba.idaho.gov.

STAFFED BY STATE:  3 SPECIAL MASTERS, ONE FULL TIME JUDGE, PLUS OTHER STAFF, RESOURCES…TEN YEARS PLUS A FEW DAYS FASTER THAN WYOMING, AND THOUSANDS MORE CLAIMS
Partial Decrees Issued through August 2014 	                     	          158,591
a.	Active State Based Water Rights Decree	                       130,653
b.	State Based Water Claims Disallowed	                         14,844
c.	Federal Reserved Water Rights Decreed	                         	 1,346
d.	Federal Based Claims Disallowed	                        	            11,748



http://srba.idaho.gov/finaldecree.htm


How do those lessons play out in other 
states?

IDAHO

Northern Idaho 
Adjudication (NIA)

Bear River Basin 
Adjudication (BRBA)

Sisters Creek gorge, a tributary to the St. Joe River.  US Forest Service photo 

credit

Presenter
Presentation Notes


On November 12, 2008, the district court ordered the commencement of the Coeur d'Alene-Spokane River Basin Adjudication (CSRBA). This is phase 1 of the NIA and it covers the Coeur d'Alene-Spokane River water system, which includes the sole source supply of the Spokane Valley-Rathdrum Prairie Aquifer.	

IDAHO PUBLIC RADIO:  Discovering the value of certainty in water right decrees, the State instructed IDWR to initiate water rights adjudications in Idaho's panhandle in three separate adjudications, creating the Northern Idaho Adjudication. 

Despite the adjudication taking nearly three times as long as planned – and costing nearly four times what was expected – Strong says it was something Idaho had to accomplish. 
“Prior to the adjudication, we weren’t in a position to administer water rights,” he says. “You can’t administer something you can’t define. Now we have a comprehensive list of all water rights.”

Public informational meetings to discuss a proposal to adjudicate the water rights in the Bear River Basin were held on November 12 and 13, 2014. 	






How do those lessons play out in other 
states?

MONTANA
∗ Reserved Water Rights 

Compact Commission 
(RWRCC) 

∗ Seven Montana Indian 
reservations

∗ Other federal lands:  
national parks, forests 
and wildlife refuges, and 
federally designated wild 
and scenic rivers

Photo:  Montana DNRC, www.montana.gov

Presenter
Presentation Notes
The 1979 Montana Legislature established the Reserved Water Rights Compact Commission (RWRCC) as part of the state-wide general stream adjudication process.  Separates the Indian water claims from the state adjudication process, and authorizes a special settlement process which has worked over time to provide greater certainty and significant economic and water outcomes for tribes and states.  

(IS DUCK VALLEY AN EXAMPLE?]

Reserved water rights have been claimed and negotiated for seven Montana Indian reservations, national parks, forests and wildlife refuges, and federally designated wild and scenic rivers.




How do those lessons play out in other 
states?

ARIZONA
∗ Joseph Feller, The 

Adjudication that Ate 
Arizona Water Law, 49 
Ariz. Law Rev. 440 (2004)

∗ Success with Indian water 
rights settlements 

∗ Goals from Kyl Center at 
Arizona State University

Photo, Tucson Sentinel, October 24, 2012 

Presenter
Presentation Notes
FELLER QUOTE:  MAYBE BEST LAW REVIEW TITLE I’VE SEEN…The greatest problem in surface water rights administration in Arizona today is not the lack of certainty and finality in those rights, but rather the lack of an effective mechanism to enforce them.  Joseph Feller, The Adjudication that Ate Arizona Water Law, 49 Ariz. Law Rev. 440 (2004).

Significant success in Indian water rights settlements, notably the Arizona Water Settlement Act of 2008   CHECK DATE. Now, after decades of litigation that produced the largest water-rights settlement ever in Indian country, the Indians here are getting some of their water back. And with it has come the question: Can a healthier lifestyle lost generations ago be restored?  New York Times article about returning agriculture to Gila River Indian Community.

FILL IN KYL CENTER information





How do those lessons play out in 
other states?

WASHINGTON
∗ Yakima River Basin 

Adjudication sets the 
stage

∗ Shortages are persistent 
features in Yakima 
watershed

∗ Shortages are expected 
to continue to be 
persistent and could 
worsen

Photo: Britannica Kids

Presenter
Presentation Notes
At the time the Project was established in 1905 the natural flow of the river was fully/over-appropriated during the irrigation season
this is what lead to calls for Reclamation involvement in the first place
Conflicts continued, leading to 1945 consent decree between the major irrigators and the United States
established two classes of water rights
Senior appropriators with pre-1905 rights - known as “nonproratables”
Junior appropriators with 1905 rights - known as “proratables”
proratable appropriators share shortages on a proportional or “pro rata” basis
proratabales account for nearly 60% of Basin entitlements [after adjudication]
Even after the consent decree, severe droughts caused continued conflicts and lead to the initiation of the Acquavella adjudication. 

Adjudication firmed up the entitlements of all the major claimants in the Basin
Nonproratable irrigators
Proratable irrigators
Indian irrigators
Note: Yakama Indian Nation’s have a mix of proratable and nonproratable irrigation entitlements
Note: Yakama Nation’s treaty rights to instream flow for fish remain unquantified [see below]
Based on this, clear that shortages would be a persistent feature
Entitlements confirmed in the Adjudication are ~2.3 million acf, while water supply in an average year is 2.7 million acf
Clear that there will be many below average years
Potential key driver of agreement: shortages are felt widely, because proratables share reductions in dry years
This year, proratables will receive ~45%  





How do those lessons play out in 
other states?

WASHINGTON

∗ Yakima Integrated Plan
∗ Near Universal Support
∗ Major Elements
∗ Enhanced water supply 

for all
∗ Environmental benefits

Presenter
Presentation Notes
Initial legislation was enacted in 1994
increased instream flow targets, fish passage, potential expansion of existing storage 
Stakeholders subsequently negotiated the Integrated Plan, which has near universal support within the Basin
Reclamation
State of Washington
Major Irrigators
Yakama Indian Nation
Environmentalists
Major Elements of Integrated Plant
Goal: Enhanced water supply - ensure that proratables are ensured that at least 70% of entitlements are met, even in dry years. Elements include:
expansion of surface water storage 
new groundwater storage
water conservation
Goal: Environmental benefits - restore what was once a robust salmon fishery and provide other environmental benefits. Elements include:
increased instream flows for fish and other wildlife
habitat enhancement
fish passage
Most elements of the Integrated Plan still require legislative authorization & appropriation
Roughly ~$4 billion price tag
Prospects for passage unclear, though Integrated Plan has support of Washington Congressional delegation
 




How do those lessons play out in 
other states?

WASHINGTON
∗ All water rights are not 

numerically  “quantified”
∗ Irrigation is quantified
∗ Fishery water is 

“quantified” with a 
narrative standard that is 
flexible depending on 
water year

∗ Groundwater = open 
question

Photo: Yakima Basin Conservation Campaign

Presenter
Presentation Notes
PHOTO: SALMON SPAWNING IN HEADWATER AREAS 
Adjudications do not always meet their stated objective of quantifying all rights.  How does that affect the future stability of the system? 
Not all surface rights were quantified - the Acquavella adjudication did not quantify all tribal reserved water rights
Yakama reserved rights to irrigation water were quantified
But the court only established a narrative standard for the reserved rights to support Tribal fishery
Standard: “minimum instream flow necessary to maintain anadromous fish life in the river according to the annual prevailing conditions as determined by the [Reclamation] Project Superintendent”
Key features of this narrative standard
Amount varies in each and every year based on Basin conditions
Responsibility for ensuring that right is satisfied is assigned to Reclamation 
Open Question Going Forward: Will the absence of definitive, numerical amount spark litigation in future years of shortage?
It will be easy for a party to claim that Reclamation is allocating too much water for tribal fishery
There is no established standard of review - i.e. what kind of deference will Reclamation receive
 
The adjudication did not even attempt to address groundwater rights
Washington law treats groundwater and surface water as separate systems
But it is clear that there is significant hydrological nexus between surface and groundwater supplies in the Basin
E.g. - State currently requires mitigation water (typically from surface water) before granting new groundwater permits
Is this the new battlefront?




How do those lessons play out for 
other purposes?

INDIAN WATER RIGHTS
∗ Multiple Indian Water 

Settlements 
∗ Real benefits for Tribes, 

non-tribal water users
∗ Economic multiplier 

effect for States

New York Times Photo, Indians Water Rights Give Hope for Better Health,  August 30, 
2008, http://www.nytimes.com/2008/08/31/us/31diabetes.html?pagewanted=all&_r=0

Presenter
Presentation Notes
When litigation is the quantification tool, tribal claims are generally caught up in massive general-stream adjudications. These adjudications are massive because to obtain jurisdiction over the Indian water rights (and over the United States as trustee to the tribes), states must adjudicate all claims to a given river system; they may not engage in piecemeal litigation of only the Indian and federal claims. The result can be that there are thousands of state water rights holders who must be joined as parties to exceedingly complex litigation that takes too long and costs too much. 

-Robert T. Anderson, Indian Water Rights, Practical Reasoning and Negotiated Settlements, 98 Cal. Law Rev. 1133 (2010) http://graphics8.nytimes.com/images/2008/08/31/us/31diabetes.600.jpg

Can we do these Indian settlements without water right adjudications and litigation that prompts settlements?  Probably more difficult.  Federal funding is very dependent upon ability to remove risks of unfavorable litigation outcomes.




Contemporary Reasons for 
Adjudications in 2015

∗ Climate Change
∗ Demographic Predictions in the 

West – Municipal Growth 
Continues

∗ Water Security, Food Security
∗ Environmental Concerns
∗ Federal Indian Water Rights Still 

Require Resolution/Settlements
∗ Market Activity/Shift of Agricultural 

Use to Municipal Use
∗ Interstate Water Sharing
∗ Technology Improvements 

Presenter
Presentation Notes
Remember I talked about reasons for General Stream Adjudications in 1960s, 1970s.  WHAT ABOUT TODAY?

Some of the same tensions continue in Western States.  Some are different

Climate Change, deeper droughts, swings in extreme weather patterns, evolving nature of delivery by Mother nature
Demographic Predictions in the West – Municipal Growth Continues 
Water Security, Food Security – changed world, international concerns, more emphasis on local foods, 
Environmental Concerns, inability to improve habitat for endangered “indicator” species in the watersheds, more fully evolved environmental public knowledge and concern
Federal Indian Water Rights Still Require Resolution/Settlements – regional and community impacts of water settlements and benefits across tribal and state boundaries
Market Activity/Shift of Agricultural Use to Municipal Use – ongoing pressures with growth, buy and dry pressures on agricultural communities
Interstate Water Sharing
Technology (Better understanding of groundwater relationship to surface water, expanded ability to review and assess water uses, irrigation, improved information sharing for decision-making)



Adjudications – Good or Bad?
The Positives +

∗ Addresses all interested 
parties in the same 
proceeding, provides 
resolution forum

∗ Creates certainty
∗ Creates a multi-faceted 

solution
∗ Decision-makers are people 

with specialized 
understanding of water and 
water rights

∗ Promotes/pressures Indian 
water settlements

The Negatives -

∗ Time consuming! Keep in mind 
Big Horn 1 began in 1977!

∗ $$ Expensive! $$ 
∗ In attempting to solve existing 

conflicts, adjudications can 
create new conflicts.

∗ Narrow outcomes from court 
determinations

∗ More negotiation and 
implementation lies ahead

Presenter
Presentation Notes
ENGAGE AUDIENCE – 

WHAT ABOUT IT OUT THERE – WE HAVE EXPERTS IN THE HOUSE!  THUMBS UP, THUMBS DOWN

BONNIE COLBY, ECONOMIST, ARIZONA

TC RICHMOND, WATER LAWYER, WASHINGTON

BARB COSENS, WATER LAW PROFESSOR, IDAHO

JUSTICE GREG HOBBS, SUPREME COURT JUSTICE, COLORADO

CHARLES WILKINSON, WATER LAW AND INDIAN LAW PROFESSOR EXTRODINAIRE!!




“Will the polarization of the 
past half-century give way to a 
new era of accord and 
understanding?  I believe so.  
Creative solutions to common 
problems will be found.  The 
potential is limitless, needing 
only – as has always been the 
case in the West - the people to 
match the challenges: a society 
to match the scenery, as Wallace 
Stegner expressed it.”

- Special Master Teno Roncalio, The Big 
Horns of the Dilemma

Presenter
Presentation Notes
On September 5, 2014, Judge Robert Skar entered the Final Decree in Wyoming’s Big Horn Adjudication. It was one page long and its intent was to bring the case to closure – and note that each water right prior to 1984 has been adjudicated in Division 3.  On this occasion, the former Judge Gary Hartman reflected that when the people of Wyoming sit down for a cup of coffee, they are able to work out important matters.  That has been the court’s thought for many years and I for one am hopeful that dialog will win out over litigation for this important resource – Water.



Questions

?
Ramsey Kropf

Deputy Solicitor, Water Resources
Department of the Interior
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