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Overview 

A perspective on the policy 
anchors contained in Chapter 7 

 
A perspective on current and future 

opportunities or challenges  
 
Highlight a few of the “Items of 

Special Concern” contained in 
Chapter 7 

Presenter
Presentation Notes
My name is David Bernhardt and I appreciated the invitation to visit today.  I had the privilege to serve eight years at the Department of the Interior, the last three of those years leading the Office of the Solicitor, and it is nice to see several of my colleagues of that office here today.  I am sure you are serving Hillary Tomkins and Secretary Salazar’s team as well as you served me and I appreciated your service as I am sure your current leadership does, especially as they deal with their first really challenging crises. It is a particular privilege to be on a panel with Paul, who guided me through a maze of challenges, especially when I was in the Office of the Secretary, and was willing to take a tremendously difficult and important job during my tenure that was a radical departure from what he had been working on for the previous 30+ years. I was going to speak about the “Items of Special concern” contained in Chapter 7 and discuss my perspective on Congress interest and appetite for major reform efforts related to public lands, but after listening a variety of questions and comments yesterday regarding what is going on in the Gulf of Mexico, even though OCS issues were covered in Chapter 11, not 7.  For anyone who has managed or led a large organization, it is really interesting to think of trying to completely reorganize and organization such as the Minerals Management Service, and recognizing all of the impacts that task places on employees and employee morale, and at the same time be facing a tremendous crises where you need to be asking those very people to do help solve a major crisis, develop new policies and issue new regulations at a pace and urgency that is unmatched, the nearest example perhaps being the Herculean efforts the MMS engaged in immediately after Katrina, where dedicated employees worked around the clock all the while knowing that their own homes had been flooded.  
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A Few Policy Anchors Contained in Chapter 7 

 “Our standard of living and our national 
defense are heavily dependent upon the 
availability of fuel and nonfuel minerals.” 
 “Public land mineral policy should encourage 

exploration, development and production of 
minerals on public lands.” 
 “Mineral exploration and development should 

have a preference over some or all other uses 
on much of the public lands.” 
 “We are satisfied that the private enterprise has 

succeeded well in meeting our national mineral 
needs, and we see no reason to change this 
traditional policy.” 

 

Presenter
Presentation Notes
First bullet is a fact, not really a policy anchor. The second bullet is a straight up policy position, differing minds can easily come to very different policy outcomes.  .
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A Few Policy Anchors Contained in Chapter 7 

 
 

 

 “These Federal programs should serve to 
identify general areas favorable to mineral 
occurrence with detailed exploration and 
development left to private enterprise.” 

 
 “[W]e believe the environment must be given 

consideration, but regulations must not be 
arbitrarily applied if the national importance of 
the minerals is properly weighed.”  

 
 “While an administrator should have no 

discretion to withhold a permit, he should have 
authority to vary these restrictions to meet local 
conditions.”  
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 “It is our view that protection of the 
environmental values must cover all phases 
of mineral activity from exploration though 
development and production, to reasonable 
postmining rehabilitation.”  

 
 “Up to the time commercial production 

commences, exploration development and 
production plans should be reviewed by the 
land management agency for consideration 
of environmental factors, but administrators 
should be required to approve or disapprove 
plans within a reasonable time.” 

A Few Policy Anchors Contained in Chapter 7 
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The Present and Future? 

Are today’s policymakers likely 
to embrace the policy anchors 
included within Chapter 7, or 
something different? 
Scandals and crisis tend to drive 

what might be considered bold 
Congressional action otherwise 
tends to be incremental. 
 1987 Reform Act 
 Deepwater Royalty Relief 

Act of 1995. 

Presenter
Presentation Notes
Until recently, it was shaping up to be a pretty standard year for the second year in a new administration, in a Congress was unlikely to have a great deal of legislative activity relating to mining and minerals on public lands.  Sure, a few bill have been introduced regarding Hardrock Mining Reform administratively, the administration would be firing on some initiatives going into the summer, but everything would probably lurch to a halt as members went home to run for re-election, and the administration would be besieged to hold off on a variety of fronts on controversial matters, until after the election, but now the Administration is beginning to react, a host of investigations will ensure, the offshore program will forever change, perhaps the onshore program as well.I have no stake in the policy development or outcomes here.  I happen to believe that EIA’s future projects are correct that we are going to be heavily dependent upon fossil fuels well into the 2030s and thereafter and global demand is going to continue to increase, and our energy policy is far less focused than other important international players in the global picture.
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Congressional Action  

 “Virtually all interested parties, including the Members of Congress, the mining community, 
the PLLRC, the Administration, the environmental organizations, and others, have 
proposed changes in the Mining Law of 1872, as amended, to alter, or mitigate the 
adverse impacts resulting from, the present position of hardrock mining on the public 
lands. The Committee expects to initiate the legislative process with hearings early next 
year on the various legislative proposals to alter the 1872 Mining Law.” 

 
- Committee on Interior and Insular Affairs Report, December 18, 1975, Legislative History of the Federal Land Policy 

Management Act of 1976.  

Presenter
Presentation Notes
In crafting their solutions, and considering how they want to implement them, policymakers might be well served by looking at the Development, passage and implementation of the Deepwater Royalty Relief Act of 1995.  I.  Bennett Johnson (D-LA) successfully inserts language in conference report that establishes deepwater program, world oil prices are low, other countries are giving royalty holidays, public policy rationale sound, highly questionable how closely anyone reviewed this language, George Miller went to the floor said huge giveaway, but bill passed.  II. Someone at Interior reads the bill, MMS DOI begin to craft regulations there are a number of provisions that they attempt to interpret fairly narrowly two in particular one has to do with the application of the royalty relief (Field vs lease) and imposition of price threshold that suspends that would practically limit the application of the royalty relief, if a mkt price point is crossed.  III. During the regulatory writing process numerous comments are filed by industry that say your interpretation is incorrect, MMS and Interior either decided to not respond to those comments for forgot to do so. IV. Numerous lease sales occur between 1995 and 2001, in about ½ price threshold triggers are included in about ½ they are not without explanation, nearly a decade later, the IG calls this failure a “bureaucratic bungling of jaw dropping proportions.”  in late 2000s, In FEB 2001, Dep Director of MMS called it exercise of discretion. IV. Also, the application of CXs is really established at this sometime period, may be re-inventing gov, may be need to show laws work don’t need to modify NEPA, ESA.Lawsuit brought regarding interpretation of application of field or lease, loose in district court and really loose Court of Appeals.   Price of oil has skyrocketed and Congress is outraged about the leases issued a decade earlier that do not have price thresholds, lots of Bubbles in Congress, because they could not have meant to provide a big give away,  but no action, they start to realize only way can really attack is through tax. 
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Items of Special Concern 

ELIMINATE OUTDATED RESTRICTIONS - Restrictions on public land mineral activity that 
are no longer relevant to existing conditions should be eliminated so as to encourage 
mineral exploration and development and long standing claims should be disposed of 
expeditiously. (Coal, Geothermal, Alien ownership). 

DOI LEAD AGENCY - The Department of the Interior should continue to have sole 
responsibility for administering mineral activities on all public lands, subject to 
consultation with the department having management functions for other uses.  

DISPOSAL POLICY - In future disposals of public lands for nonmineral purposes, all 
mineral interests known to be of value should be reserved with exploration and 
development discretionary in the Federal Government and a uniform policy adopted 
relative to all reserved mineral interests.  

HOBBY COLLECTING - Statutory provision should be made to permit hobby collecting of 
minerals on the unappropriated public domain and the Secretary of the Interior should 
be required to promulgate regulations in accordance with statutory guidelines applicable 
to these activities. 

BUY OIL SHALE CLAIMS - Legislation should be enacted which would authorize legal 
actions by the Government to acquire outstanding claims or interests in public land oil 
shale subject to judicial determination of value. 

EXPERIMENTAL OIL SHALE - Some oil shale public lands should be made available now 
for experimental commercial development by private industry with the cooperation of the 
Federal Government in some aspects of the development. 

Presenter
Presentation Notes
Another challenge to Interior’s interpretation of the application of price threshold brought by Kerr-McGee that had leases with thresholds in them saying, can be included see act.  District court agrees (Unambigous!), Court of Appeals is unanimous in its support.  Change in administration, seeks cert does not get it (Economics), so buecratic bungling completely irrelevent given that statute preculted.  MMS is refunding royalties that were not needed to be paid! VII. Passage of act, facilitated development in unchartered territory, did regulators keep up, we will find out.  I also think it is interesting that unlike the onshore area, there was virtually no real legal challenge of MMS application of NEPA in Gulf during the last decade, except by LA and 5 year plan.MOST HAVE BEEN ADDRESSED IN SOME WAY, ISSUES OF DAY.
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Oil Shale Experimental Program 

Offer lease tracts sufficiently 
large to permit amortization of 
investments required for 
development. 
Consider industry’s input 

regarding size of tracts, lease 
duration, and size of plant. 
Allow test lease holders chance 

for commercial lease 
Experiment with bonuses, fees, 

royalties.  
Provide fixed terms 
Avoid other conflicts 
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 The Bush Administration determines that it is “worthwhile” to initiate steps to help facilitate 
oil shale research and development efforts, and begins a phased, or staged approach to 
oil shale development.  
 Step One: Develop a research, development and demonstration leasing program. 

(Administration believed this effort would significantly enhance the collective 
knowledge regarding the viability of innovative technologies for oil shale 
development on a commercial scale). 
 Step Two:  At some point in the future, the Administration would develop a 

regulatory framework for a commercial oil shale leasing program to ensure that any 
commercial development of oil shale on BLM lands is both environmentally and 
fiscally responsible.  

 By initiating a research, development and demonstration leasing process, the BLM could 
provide itself, state and local governments, and the public, with information that can be 
utilized to develop strategies for managing any environmental effects and enhancing 
community infrastructure. 
 The BLM intends to ensure that a commercial oil shale development program demands 

rigorous technological and environmental oversight, requires the best available practices 
to minimize impacts and ensures that states and local communities have the opportunity to 
be involved in the development of a commercial program.  
 Believed that if the research and development efforts are sub-economic, the small 

research, development and demonstration projects will be more easily dismantled. Lands 
may be reclaimed with minimal adverse environmental impact.  

 

June 2005 – Bush Administration Proceeds with the Research 
Development and Demonstration Program   

Presenter
Presentation Notes
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House (Passed 4/21/05) Senate (Passed 6/28/08) EPACT  (Passed 7/29/05) 
RD&D Program No Yes Yes 

Programmatic EIS No Yes Yes 

Commercial Program Yes  Yes (but only after EIS and 
Report to Congress) 

Yes (“shall publish a 
regulation establishing” 
program within 6 months of 
PEIS) 

Vision of Development 
of Resources 

“accelerated basis” “deliberate pace” “should occur” 

DoE Led Task Force No Yes Yes 

Interagency 
Cooperation on 
Permitting 

No No Yes – DoE as the lead agency 

USGS Assessment No No Yes 

Royalty Rate Setting No No Determination is left up to the 
Secretary, “encourage 
development” and “fair return” 

DoD Fuel No No Yes 

Energy Policy Act of 2005 (H.R. 6)  
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RD&D Lease Terms in June 2005, January 2009 and 
February 2010 

2004 Request for 
Comments 

June 2005 
Solicitation 

January 2009 
Solicitation 

November 2009 
Solicitation 

Criteria for award Seek Comments 1- Potential of 
proposals to 
advance 
knowledge of 
effective 
technology 
2- economic 
viability 
3- means of 
managing the 
effects of oil shale 
development 
 

Same criteria as 
2005 plus 
“potential 
environmental, 
social, economic 
impacts on the 
site or the region” 

Same criteria as 
2005 plus 
additional 
information 
required in 
nomination 
relating to water, 
GHG, carbon 
capture, and 
minimizing 
wildlife and 
surface impacts. 

Limits on # RD&D 
Leases 

- - - One applicant 
per entity 

Term of Lease Seek Comments 10 yrs. 10 yrs. 10 yrs. 

Presenter
Presentation Notes
November 2004, request for comments on lease form, June 2005 Solicitation, January 2009 solicitation, Obama Administration Solicitation, November 2009.
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2004 Request for 
Comments 

June 2005 
Solicitation 

January 2009 
Solicitation 

November 2009 
Solicitation 

Diligence - Plan of 
operations, 
schedule of 
activities, and 
methodology; 
subject to annual 
review 

Same as 2005 Plan of 
development in 9 
mos., obtain 
local and state 
permits within 18 
mos.; 
deployment of 
infrastructure 
within 24 mos.; 
quarterly 
progress reports 

Size of Lease 40 acres 160 acres 640 acres 160 acres 

Size of 
Conversion Right 

5120 acres 5120 acres 0 acres 480 acres 

Application Fee - $2000 $4000 $6500 

RD&D Lease Terms in June 2005, January 2009 and 
February 2010 (continued) 

Presenter
Presentation Notes
Federal law provides significant discretion to Secretary of the Interior to develop the program he or she wants to have.The U.S. is at the initial stages of a Federal experiment was launched to avoid the failed Federal efforts of the past.  Some mistakes have already been made in this new effort.Questionable whether economic, environmental, technical, regulatory and political certainties will be sufficient to support significant development.
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Questions 

Presenter
Presentation Notes
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