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THE 1985/1986 AMENDMENTS TO THE COMPREHENSIVE

ENVIRONMENTAL RESPONSET COMPENSATION, AND LIABILITY ACT

This outline is written on April 30, 1986. As of that date,
a Congressional conference committee appointed to consider
amendments to the Comprehensive Environmental Response,
Compensation, and Liability Act ('CERCLA™) remains stalled.
The April 23 issue of Environmental Policy Alert (Inside EPA
Vol. 11l, No. 9) reports a "slow down"™ in the conference, and
points to continued disagreement over mechanisms to Tinance
the Superfund (formally the Hazardous Substance Response
Trust Fund) as the real i1mpediment to progress. The purpose
of the outline 1i1s to describe briefly how the Nation comes to

find itself iIn this position.

A recent history of the CERCLA amendments.

A. The authority of the Treasury Department to collect the
taxes which replenish the Superfund ended on
September 30, 1985. See Section 303 of CERCLA, 42 USCA
8 9653. As a practical matter, Congress has used the
expiration of the taxing portions of the Act as a trigger
for debates on amendments to the substantive provisions

of CERCLA, as well.



Events i1n 1983. As with most environmental issues iIn
1983, debates over CERCLA reauthorization may be best
characterized as "lessons learned.” This year marked the
culmination of the darkest hours of the Environmental
Protection Agency. It included the politicization and
turmoil which accompanied the end of Ms. Burford®"s reign
as EPA administrator, and the beginning of Mr.
Ruckelshaus®"s efforts to return the Agency to the good
graces of Congress and the media. It spawned the
congressional mistrust of EPA nowhere better illustrated
than in the "hammer provisions” of the Resource
Conservation and Recovery Act amendments. Residual
effects are evident iIn the 1985/1986 CERCLA amendments,

too.

Events iIn 1984. Congress began the process of CERCLA
amendment in earnest iIn the Second Session of the 98th

Congress, which began i1n January, 1984.

1. A variety of bills were introduced in 1984. They
included, among others, S. 51, S. 2892, H.R. 5640,
and H.R. 5321, all concerning reauthorization, as
well as S. 3014, which addressed financing

mechanisms.



2. The most significant activity In 1984 was the passage
of H.R. 5640 by the House on August 10. The House
bill i1ncluded an 1increase iIn the Superfund to $10.1

billion.

3. The principal Senate bill, S. 2892, was reported by
the Senate Environment and Public Works Committee on
September 13. It stalled iIn the Finance Committee
over debates on taxing mechanisms, among other

matters.

Events iIn 1985. Debate exploded in 1985 over the taxing
strategies to be used to replenish the Superfund. In the
First Session of the 99th Congress the federal budget was
held hostage, for a period of time, over CERCLA funding

disagreements.

1. The September 30 expiration of CERCLA taxing
authority passed without definitive Congressional

action.

2. EPA had announced the impending curtailments of the
CERCLA program in August. It operated throughout
the remainder of 1985 on monies remaining in the

Superfund and 1interest. The Agency halted hiring,



3.

6.

signed no new contracts, reduced support contracts,

and planned for the worst.

S. 51 was reported by the Senate Environment and
Public Works Committee on March 8, 1985. It passed
the Senate, by avote of 86 to 13, on September 26,
1985. (The textof the Dbillis printed at 131 Cong.
Rec. S12184 (daily edition September 26, 1985).

Five differing versions of a CERCLA reauthorization
bill were reported by House committees iIn 1985.
H.R. 2817, a merged compromise bill, was agreed upon
by House [leadership 1n early December. The
compromise versions of H.R. 2817 passed the House,
by a vote of 391 to 33, on December 10, 1985. (The
text of that Dbill 1is printed at 131 Cong. Rec.

H. 11619 (daily edition December 10, 1985).)

S. 51 and H.R. 2817 were both denominated the
""'Superfund Improvement Actof 1985." Each was

nominally 1i1nserted 1i1nto H.R. 2005, which 1i1s now

formally the designation of the bills being debated.

A December conference was hurriedly called, iIn an
attempt to compromise. Hope evaporated on

December 19, however, when a conference



recommendation that included a $ billion value-
added-tax was rejected by the House. The House and
Senate agreed to <call for a 1986 conference

committee. Congress adjourned on December 20.

7. This rather bland recitation of the events of the
waning days of the First Session of the 99th
Congress obscures the fact that the reauthorization
of CERCLA was at the center of the storm that
accompanied the 1985 federal budget debates. Deep
philosophical disagreements arose over the use of
the TfTederal value-added-tax, 1In part due to 1Its
broad implications for expansion of the general
federal taxing power. Indeed, the House voted twice
on December 19 to remove these taxing mechanisms,
after the Senate had voted once that day to restore
them. President Reagan also reemphasized on
December 19 that he would consider seriously a veto

of any value-added-tax provision.

Events In 1986. As described 1in the beginning of this
outline, as of April 30 the Country still lacks a

Superfund Improvement Act.

1. EPA"s CERCLA program limped along into March without

additional funding. Non-emergency work halted 1iIn



most areas, contractors were notified of 1Impending
contract termination, and EPA officials reported dire
consequences 1f TfTunding was not restored quickly.
Among the most troubling predictions by EPA was an
alert that CERCLA personnel- within and without the
government— would be forced to leave their jobs. The
Nation would then TfTace the terrible prospect of
rebuilding the troubled CERCLA program anew. EPA
formally informed Congress that the CERCLA program

would be shut down on April 1.

Congress passed a stopgap CERCLA funding law on
March 20 (House) and March 21 (Senate). The
President signed the legislation (H.R.J. Res. 573) on
April 1. That legislation freed $150 million of a
$900 million EPA appropriation previously approved,
but held up pending reauthorization. That $150
million budget represents a two-month extension of
the CERCLA program, which will expire again on
May 31. EPA 1s obligated either to spend the full
amount of the 1i1nterim appropriation, or to lose 1t.
That TfTact has prompted the Agency to restart CERCLA

program areas delayed or slowed in August, 1985.

Returning to the heart of the matter, as described

above the conferees continue to work on a compromise



reauthorization bill. The various looseleaf services
report agreement in several relatively non-
controversial areas, but continuing difficulty in
more controversial ones. The conference evidently
remains stalled over TfTunding mechanisms and levels
for the Superfund, "right to know" rules, an
underground tank and oil spill program, state and

local authority, and a host of other issues.

4. Predictions for CERCLA reauthorization vrange from
cautious optimism over passage before the elections
in November to gloomy suggestions that
reauthorization will be taken up iIn a [lame duck
session oOr worse. Senator Stafford has recently
suggested a reauthorization of the Act without
substantive change, so that substantive amendments
may be taken up again after the next Congress begins.
I think 1t is fair to say, however, that no one
seriously Dbelieves that funding for the existing

CERCLA program will be allowed to lapse again.

I1I. General comments on the bills formerly denominated S. 51

and H.R. 2817, which are now both H.R. 2005.

A. Both Dbills are 1long and complicated, but H.R. 2817

takes the prize for detail, complexity, and size. It



dwarfs S. 51. It 1s an understatement to point out
that H.R. 2817 i1s truly a burden to read and

understand.

S. 51 would allow EPA considerably more discretion than
does H.R. 2817. As an example, cleanup standards 1iIn
S. 51 are pegged to protection of "human health and the
environment,” and adopt the relevant and appropriate
standard approach of the existing National Contingency
Plan (Section 116, adding Section 104(c)(4)(©)).
H.R. 2817, 1in contrast, requires a host of specific
cleanup criteria to be met. Section 121 of that bill
(which adds a new Section 121 to CERCLA) requires
application under Section 104 of all legally
applicable, or relevant and appropriate, requirements
under TSCA, SDWA, CAA, CWA or RCRA standards, and
expressly includes CWA water quality criteria. It sets
out detailed procedures to be followed to determine the

applicability of state standards, as well.

The Dbills clarify some controversial aspects of the
existing CERCLA. Both, for example, contain specific
rules describing settlement procedures and contribution
requirements. Nevertheless, both bills— but H.R. 2817,
especially— add a great deal of complexity to an

already complex and confusing statutory system.



V. Many of the provisions of the House and Senate bills are

notable. A few of those are described below.

A. The bills differ considerably as to the amount and type

of funding iIn the Superfund.

1. Under S. 51, the Ilevel of Superfund 1is pegged at
$7.5 billion. Sections 202 and 203. A value-
added-tax 1s used. Section 203. (See Section 209
for the ‘'"sense of the Senate'" that Tfinancing
mechanisms other than the value-added-tax should

be adopted iIn conference, 1If possible).

2. H.R. 2817 pegs the Superfund at approximately $10.5
billion. See Sections 111(a) and 517(b).- That
funding 1s accomplished by a levy on the disposal
of hazardous waste, Section 515, and through
extended and 1Increased taxes on petroleum and
certain chemicals. Sections 512 and 513. Trust
Funds are established for the Leaking Underground
Storage Tank program and for the Oil Spill

Liability program created under the statute.

B. Both Dbills make considerable headway 1In addressing

settlement 1ssues.



1. s. 51 addresses contribution (Section 135), de
minimus contributors (Section 129), and releases
from liability (Section 131), among other issues.
It includes detailed procedures requiring EPA to
settle CERCLA disputes. Section 122 of the bill,
which modifies Section 104 of CERCLA, requires EPA
to set out a "Nonbinding Preliminary Allocation of
Responsibility”™ by the time each of 1i1ts remedial
investigation and feasibility studies i1s completed.
The President can be required to accept a
settlement offer of 50 percent of the Nonbinding
Preliminary Allocation of Responsibility 1if the
offering parties are willing to ante up their

nonbinding shares. See amended Section 104(7)(B)-

2. Section 122 of H.R. 2817 contains the House-passed
settlement amendments. That section addresses
authority to settle, consent agreements (which are
required), an allowance of no acknowledgment of
guilt, public participation, TfTunding mechanisms for
groundwater and surface water problems which might

arise after the settlement, and de minimus

contributors.

C. Both bills change the rules for Indian tribes. Under

Section 101 of S. 51 and Section 207 of H.R. 2817,

- 10.



Indian tribes are now to be treated very much like
States fTor CERCLA purposes. In an iInteresting
sidelight, a federal permit acknowledging 1irreversible
and 1irretrievable effects will not bar the imposition
of natural resources damages now under Section 107(F)-
-under either Dbill- unless that federal permit 1is
consistent with the Tfiduciary duty of the states to

Indian tribes. See Section 207(d) of H.R. 2817 and
Section 101(d)(2) of S. 51.

Both billscontain citizen suit provisions. Under
Section 206 of H.R. 2817, a citizen may sue to assert a
violation of a CERCLA requirement or a contribution by
the defendant to an imminent and substantial
endangerment. Under Section 150 of S. 51, a citizen
can sue only over a violation of a CERCLA standard or
requirement or to enforce anondiscretionary duty

against EPA.

Mining waste receives special treatment under S. 51.
Both bills, under Sections 126 of S. 51 and 105 of
H.R. 2817, require another look at the Hazard Ranking
System, a revision which could affect mining sites.
Section 126 of S. 51, however, requires EPA to alter
iIts hazard ranking practices, and to take iInto account,

for example, concentration as well as volume iIn mine

11



wastes. (Section 126 of S. 51, also known as the
Baucus Amendment, 1S under concerted attack iIn the
conference committee. The Environmental Defense Fund
has circulated a letter challenging the factual
underpinnings of the provision, which 1s based on
assertions of, high volume and Jlow toxicities fTor

mining waste.)

12
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in subsectlon
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Compensation, Liability
1980. and for othe purposes.

The text of thelHouse amendments

ct of

sed to the Senate amendments Is as fol-

lows:

In lieu of the matter proposed to be In-
serted by the Senate, Insert:

SECTION 1. SHORT TTTL* AND TABLE Of CON-
TENTS.
This Act may be cited
Amendments of 1985".
TABLE OP CONTENTS

Sec. 1, Short title and table of contents.
Sec. 2. CERCLA and Administrator.
Sec. 3. Limitation on contract and borrow-
ing authority.
TITLE I—PROVISIONS RELATING PRI-
M,\A(RILY TO RESPONSE AND LIABIL-

101.

the "Superfund

Amtendments to CERCLA defini-
ions
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SF.C. 2. CERCLA VNO ADMINISTRATOR.

As used tn this Act—

%1) CERCLA.-The term «CERCLA1l
refers to the Comprehensive Environmental
Response. Compensation, and Liability Act
of 1960 (52 U.S.C. 9601 et seq.l.

(2) Administrator.—The term "Adminis-
trator" means the Administrator of the En-
vironmental Protection Agency.

SEC. 3. LIMITATION ON CONTRA!T AND BORROW-
ING AUTHORITY.

Any authority provided by this Act, in-
cluding any amendment made by this Act,
to enter into contracts to obligate the
United States or to incur indebtedness for
the repayment of which the United States is

provi-
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Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
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Sec.
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Sec.
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liable shall be effective only to such extent
or in such amounts as are provided in appro
pnstlon Acts.

TITLE I-PROVISIONS' RELATING PRI
I\_/II_,$RILY TO RESPONSE AND LIABIL-

SKC-lin. AVENDIVENTS TO CKIBILA UEBH BVTHNK

(a) Usrop TfcHM-PRRSIDRNT" —

(1) Administrator.—CTRCI.A tr amended
by striking out "President" each_place It ap-
pears (except In subsections <I*7) and <f' ot
section 301 and section 307(b)7 and Inserting
in lieu thereof "Administrator’

(2) DettniTtotr.—Sectionl r01<2) of
CERCLA (defining the Cerm "Adrmnistra
tor”) is amended by Inserting before the
semicohm at the end thereof the following-
”, except as provided in subsection Ib)”.

(3) Delegations 0r authoritt.—Section
101 of CERCLA is amended by inserting
"(a) In General.— after "Id!." and- b
adding at the end thereof the following n<w
subsection:

*'(btUss or Term -Admhwstrattor’.—

“(2) Delegations- ret*fned.—Whero
before the date of the enactment of the Su-
perfund Amendment* of rOW, any authonry
under this Act waj delegated lo the h»ao of
any other department, agency, or instru-
mentality of the United States ccr where
any such authority ha* been retained by the
President), the term 'Adnrtniatnitor refers
to the head Of such department, agency, or
instrumentality for @ the President in the
case of an authority retained by the Presi-
dent).

“(2) Exception tor federal facuj-ies —
Faragraph (1) shall not apply to any au-
thority delegated to a department, agenc?/,
or instrumentality with respect to any facili-
ty owned or operated by that department,
agency, or instrumentality. With respect ro
such facilities, the term 'Administratcr’
when used in this Act refers to the Adminis-
trator of the Environmental Protection
Agency.1l

th) Hazardous Substances.—Section
lOUa)(14])(C) of CERCLA is amended by in-
serting after "Congress" the following: "and
not including used oil that Is listed or identi-
fied as a hazardous waste tinder the Solid
Waste Disposal Act if such used oil <) is
treated, managed, or recycled in suen a wav
as to remove or render harmless the hazai d-
ous constituents contained in such oil or
such used oil does not contain hazardous
constituents, and (ii) such used oil is in com-
pliance with a final rule promulgated by the
Administrator, which rule shall authorize
the Administrator to order any corrective
action necessary for any release of used oil.

tc) Release.—Section 101(221 of CERCLA
is amended by inserting after “environ-
ment” the following: "(including the aban-
donment or discarding of barrels, contain-
ers. and other closed receptacles containing
any hazardous substance or pollutant or
contaminant)L

(d) Remedial Action.—Section 101 24) of
CERCLA (relating to the definition of
"[jemedy” or “remedial action") la amend-
e J—

(1) by striking out "welfare. The term
does not include offsite transport” and ail
that follows down through the semicolon at
the end of such paragraph and inserting ui
lieu thereof welfare; the term includes off-
site transport and offsite storage, treat-
ment. destruction, or secure disposition of
hazardous substances and associated con-
taminated materials;1 and

(2) by striking out “or” before "contami-
nated materials” and inserting in lieu there-
of "and associated".

()  Response.—Section  101(25)  of
CERCLA Is amended by striking out "and"



101
102
103
104
105
106
107
108
109
110
111
112
113
114
115

116
117

118
119
120
121

TABLE OF CONTENTS--S.51
TITLE 1

Indian Tribes

Dedicated Defense Production

Methane Recovery

Response Action Contractors

Community Relocation

Offsite Remedial Action

Alternative Water Supplies

Liability Limits for Ocean Incineration Vessels
Improvements in Notification and Penalties
Hazardous Substances Inventory

Material Safety Data Sheets and Emergency Inventory
Scope of Program

Statutory Limits on Removals

State Credit

Funding of Remedial Action at Facility Operated by
State or Political Subdivision

Selection of Remedial Actions

State and Federal Contributions to Operation and
Maintenance

Siting of Hazardous Waste Facilities
Cooperative Agreements

Access and Information Gathering
Health-Related Authorities

Expedited Remedial Action Agreement Procedures

Attachment B



TABLE OF CONTENTS (Cont"d)

123 Public Participation

124 Love Canal Property Acquisition

125 Administrative Orders for Section 104(b) Actions
126 National Contingency Plan--Hazard Ranking System
127 Emergency Planning

128 National Contingency Plan

129 De Minimus Contributor Settlement Provisions

130 Mixed Funding

131 Releases from Liability

Foreign Vessels

State and Local Government Liability

Natural Resource Damage Claims

Contribution and Parties to Litigation

2R REBR

Federal Lien

137 Direct Action

138 Lead Contamination

139 Technical Assistance Grants

140 Fund Use Outside Federal Property Boundaries
141 State Matching Grants

142 Statute of Limitations

143 Judicial Review

144 Pre-Enforcement Review

145 Nationwide Service of Process

146 Notice of Comprehensive Environmental Response,
Compensation, and Liability Act Actions



Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

147
148
149
150
151
152
153

14
155
156

157

158

159

160

161

162
163

164

TABLE OF CONTENTS (Cont"d)

Preemption

Federal Facilities Concurrence

Federal Facilities Compliance

Citizen Suits

Hazardous Substance Research and Training
Contractor Indemnification

Alternative or Innovative Treatment Technology
Research

Administrative Conference Recommendation
Procurement Procedures

ggdon Protection at Current National Priorities List
ites

Proposed Recommended Maximum Contaminant Levels of
Organic and Inorganic Chemicals

Centers to Study the Biological and Genetic Effects of
Wastes and Materials Found In the Environment

Centers for the Study of Biological and Genetic Effects
on Humans, Animals and Plants of Wastes and Materials
Found i1n the Environment

Review of Emergency Systems

Post Closure Liabilit%_Program Study, Report to Congress
and Suspension of Liability Transfers

Department of Defense Environmental Restoration Program

Report to Congress by Administrator of the Environmental
Protection Agency and the Attorney General

Hazardous Materials Transportation



Sec.

Sec.
Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.

Sec.

. 201

202

301

401

TABLE OF CONTENTS (Cont"d)

TITLE 11

AMENDMENTS OF THE INTERNAL
REVENUE CODE OF 1954

Short Title; Amendment of 1954 Code

5-Year Extension of Tax on Petroleum and Certain
Chemicals; Certain Exemptions

Imposition of Superfund Excise Tax
Hazardous Substance Superfund
Repeal of Post-Closure Tax and Trust Fund

Industrial Development Bonds for Hazardous
Waste Treatment Facilities

Report on Methods of Funding Superfund

Certain Costs of Private Foundation in Removing
Hazardous Substances Treated as Qualifying Distributions

Sense of the Senate Relating to the Value Added Tax

TITLE 111
LEAD FREE DRINKING WATER
Short Title
In General
TITLE IV

POLLUTION INSURANCE
Amendments Related to the |Insurance of Pollution
Liability
Definitions

Risk Retention Group Exempt from State Laws

Purchasing Groups

Applicability of Securities Laws

av)



TABLE OF CONTENTS (Cont"d)

TITLE V
INDOOR AIR QUALITY RESEARCH
Sec. 501 Short Title
Sec. 502 Findings

Sec. 503 Indoor Air Quality Research Program

™



	The 1985/1986 Amendments to the Comprehensive Environmental Response, Compensation, and Liability Act: A Background Paper
	Citation Information

	tmp.1432906437.pdf.CsODa

