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I.

Introduction

a.

A proposal that water rights be acquired under
state law to protect the instream habitat of
endangered fish in the Upper Colorado River
Basin has recently received much attention.
Recovery Implementation Program for Endangered
Fish Species in the Upper Colorado River Basin,
Final Draft, January 9, 1987.

Such instream flow protection is sometimes not
a problem of retiring existing water uses and
improving instream flow regimes, but one in
which a choice must be made between the
existing instream flow regime and proposals for
the development of new water projects that
would deplete or dramatically alter existing
flows.

The same problem may be encountered with
proposals to designate wild & scenic rivers.
Since the passage of the Wild & Scenic River
Act in 1968, 35 river segments in Colorado have
been inventoried, 10 have been extensively
studied, but only one has been designated, the
Cache La Poudre, last year.

In Colorado the plans for proposed water
projects are embodied in a form of real
property: conditional water rights. This
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II.

What

suggests a strategy in which the choice between
new water projects and the protection of

instream flows could sometimes be resolved
through the acquisition of conditional water
rights in the marketplace, and through the
change of those water rights to instream flow
protection. An analogous strategy may be
possible in other western states depending on
their approach to conditional water rights.

Are Conditional Water Rights?

The Colorado law of conditional water rights is

thoroughly reviewed by Hallford in Development

of Conditional Water Rights Law, The Colorado

Lawyer, 353-362 (March 1985). This article is
attached to this outline with the permission of
The Colorado Lawyer, as Appendix A.

1. A conditional water right is a "right to
perfect a water right with a certain
priority upon completion with reasonable
diligence of the appropriation upon which
such water right is to be based." C.R.S.
Section 37-92-103(6).

2. Thus when there is some time between the
first step of a plan to put water to use
and the completion of that plan, the

priority of the appropriation or water




right "relates back" to the first step.
"The doctrine offers the security of
priority needed to plan and finance major
water projects, particularly long range
municipal and industrial water plans.”

Hallford, Conditional Water Rights at 353.

See Metropolitan Suburban Water Users v.

Colorado River Water Conservation District,

365 P2d 273, 285 (Colo. 1961).

Conditional water rights might be viewed as
a kind of private system of water
development planning, with the earliest
plan, as tested against the standards of a
bona fide plan of beneficial water use and
diligent progress toward such use, being
sanctioned by the state. In terms of the
most economic, efficient, or optimal public
allocation of water, the first proposed
plan may not be the best one. But it may
nevertheless enjoy the doctrine of relation
back, and since the plan also constitutes
transferable property, the problem of a
less than optimal allocation can be
addressed in a private market transaction.
In effect, one test of whether a later plan

ig clearly better is whether it can buy out



the earlier.

The doctrine of relation back, however,

stands in contrast to the Colorado
constitutional doctrine of appropriation of
water rights because it recognizes a water
right before satisfaction of the
fundamental requirement of actually putting
water to beneficial use. Hallford points
out the tension between the need to
recognize conditional water rights for
costly, long range water projects and the
need to guard against speculation and
hoarding undeveloped water rights.

Hallford, Conditional Water Rights at 353.

Much of the Hallford article concerns a
recent trend in Colorado to strictly apply
the law of conditional water rights, and
perhaps to weed out some of the less viable
water projects in favor of better ones.

See especially C.R.S. Sections 37-92-

103(3) (a) and 305 (9) (b); Trans-County

Water, Inc. v. Central Colorado Water

Conservancy District, 727 P2d 60 (Colo.

1986); Denver v. Colorado River Water

Conservation District, 696 P2d 730 (Colo.

1985); Southeastern Colorado Water




Conservancy District v. City of Florence,

688 P2d 715 (Colo. 1984); Colorado River

Water Conservation District v. Denver, 640

P2d 1139 {Colo. 1982); Colorado River Water

Conservation District v. Vidler Tunnel

Water Co., 594 P2d 566 (Colo. 1979).

At first blush, one might think that the

Colorado Water Courts were edging toward water

development planning and toward deciding which

proposed water projects are the most efficient

and economical.

l.

2.

In Colorado River Water Conservation

District v. Denver and Trans-County Water,

the Colorado Supreme Court talked about the
diligence issue in terms of whether
continuing the subject conditional water
rights was the "most" beneficial use of
water, 640 P2d at 1142; 727 P2d at 65. In
both cases, the Court also suggested that
the standard for diligence may be higher
where competing water developers could show
that continuation of a more senior
conditional water right frustrated their
legitimate water needs. 640 P2d at 1141;
727 P24 at 65.

A recent ruling by the Division No. 5 Water



Court in Case No. 84 CW 70 holds that the

doctrine of res judicata does not bar the

reexamination of the plan or intent to put
water to beneficial use in a diligence
proceeding, and that the arguably tougher
standards articulated in Vidler and City of
Florence for establishing a new conditional
water right could be considered in deciding
whether a previously decreed one should be
continued. This ruling is attached as
Appendix B.
Some may think that this trend offers a
strategy for incorporating the protection of
existing flow regimes into water development
planning. That strategy would be to resist the
award of new conditional water rights, as the
National Wildlife Federation (NWF) is seeking
to do with Aurora's Collegiate Range Project,
or to police diligence filings, as the Denver
Water Board or Colorado River Water
Conservation District sometimes do, arguing in
both instances for application of the new and
tougher standards against speculation.
But unlike traditional diligence contests
between competing conditional water rights

holders, NWF may only seek to protect existing



flows rather than a competing reservoir or

collection system. If NWF has no standing to

protect instream flows because that job has
been delegated exclusively to the Colorado

Water Conservation Board (CWCB), then the new

standards against speculation would offer

little comfort to NWF. Moreover as the Denver

Water Board, the River District, and many

others have learned, it requires a tremendous

commitment of rescurces to monitor, let alone
prevail, in continual conditional water right
proceedings.

More importantly, the Colorado Water Courts are

not about to take on the job of water

development planning.

1. While the Colorado Supreme Court talked
about the most beneficial and efficient use
of water and about the needs of competing
water users, the Court upheld the
cancellation of the conditional water right

in Colorado River Water Conservation

District v. Denver not because it was shown

to be less efficient or economical than
competing projects, but because nothing
specific had been done to further the

original project. General litigation and



lobbying to promote water development did
not constitute diligence on a particular
project. 640 P24 at 1142. But the
conditional water right would have been
continued had its owner applied project
specific effort even though it may not have
been the best project, and the Court
declined to inject itself into water
development planning.

The Court went no further in Trans County

Water than to confirm that some very
stringent diligence criteria concerning
project feasibility and financing which had
been included in the decree awarding a
conditional water right could be considered
in deciding whether the right was being
diligently developed. 727 P2d at 65-66.
The Court observed that the water right
owner had acquiesced in the incorporation
of the stringent criteria into the original
decree and permitted the owner to be held
to this somewhat self imposed diligence
standard, but again the Court did not
attempt its own water development planning.
The Division No. 5 ruling in Case No. 84 CW

70 also probably does not go that far. The



original water development plan may be
subject to reexamination and the Vidler and

City of Florence standards considered in a

diligence case, but this may only mean a
more rigorous review of the progress on the
original plan, and not a wholesale planning
exercise in which the economics and
efficiency of the plan are weighed against
all others.

4. In Metropolitan Suburban Water Users, the

Colorado Supreme Court said:

"The trial court had no right to
substitute its opinion as to the course
of future events, for that of those
charged with the duty of supplying
adequate water for municipalities and
other public bodies, who have made
careful studies of the questions and
problems presented and have in good
faith put their vision, work, money and
energies into a program by which they
seek to put the public waters of the
state to beneficial use. If they have
miscalculated and fail, the loss is
theirs-if they succeed, it will be for
the eternal benefit of the peoples of
the State of Colorado."

365 P2d at 288. Whether one agrees with
the Court's rhetoric on the public benefit
of water development, the statement stands
as an expression of current law.
F. Under prevailing Colorado law, the acquisition
of conditional water rights in the marketplace
for change to instream flow protection may be

9



the only realistic alternative in some
situations for an instream flow protection
strategy; diligence litigation does not offer a
satisfactory forum for water development
planning.
ITI. A Theory for a Conditional Water Rights Market in

Colorado

A. Conditional water rights are vested property
rights under Colorado law. C.R.S. Section 37-

92-305(3) ; Mooney v. Kuiper, 573 p2d 538, 539

{(Colo. 1978); Rocky Mountain Power Company v.

White River E£lectric Association., 376 P24 158,

162 (Colo. 1962).

B. Conditional water rights are also changeable
property rights.

1. The change of the proposed point of
diversion or use of a conditional water
right poses a fundamental policy question,
a. The continuation of a "fixed and

definite purpose" to carry out the
original intent or plan for beneficial
water use is an accepted diligence

standard. Denver v, Northern Colorado

Water Conservancy District, 276 P2d

992, 999 (Colo. 1954). But a change in

a conditional water right may imply a

10



discontinuation of the original plan
and a shift to a new one.

A conditional water right that was
infeasible at its original point of
diversion might be feasible at another.
If a change of a conditional water
right to a new point of diversion is
not permitted, then the original water
project could fail and never burden the
stream. But if a change is permitted,
the project could get new life and
require all others to account for its
potential draft on the stream at the

new point of diversion.

This policy question has been resolved by

the Colorado General Assembly in favor of

permitting changes of conditional water

rights.

a.

Conditional water rights include the
same right to change the right as other
water rights. C.R.S. Section 37-92-

103(5); Twin Lakes Reservoir and Canal

Co. v. Aspen, 568 P2d 45 (Colo. 1977);

Judgement and Decree in Case No. 2686,

Water Division No. 5 at 10 (Geoxge E.

Lohr, Water Judge). An excerpt from

11



this Judgement and Decree is attached

as Appendix C., 1If there is no injury
to other water rights, the change
"shall be approved." C.R.S. Sections
37-92-305(3} .

b. These statutes codify the case law that
one incident of a water right as
private property is the right to change
its point of diversion or use so long
as no other water rights are injured.

Wiebert v. Rothe Bros., Inc., 618 P2d

1367 (Colo. 1980).

But while changes of conditional water

rights are clearly authorized by statute,

the inquiry as to whether such changes will
cause injury requires special attention.

a. With absolute water rights where water
has been diverted and used over a
period of time, the injury question
posed by changing such water rights is
usually framed in terms of historic

consumptive use. Southeastern Colorado

Water Conservancy District v. Fort Lyon

Canal Company, 720 P2d 133 (Colo.

1986). Wiebert v, Rothe Bros, Inc.

b. Even though more water could have been

12



4,

diverted over time under a particular
absolute water right, the amount that
can be used under the changed water
right is limited by the amount actually
diverted under the original right so
that the amount of water left in the
stream and the supply to other water
rights is not diminished by the change.
Often much of what is diverted returns
to the stream unconsumed, and only that
which was historically consumed can be
consumptively used under the changed
water right, again so that the supply

to others is not affected.

A hypothetical standard to prevent injury

is required for changes of conditional

water rights since, definitionally, water

has not yet been put to use.

a.

The "contemplated draft" standard for
changing conditional water rights was
reviewed in Twin Lakes.

1) Several municipalities sought to
change the conditional decrees for
the Independence Pass Transmountain
Diversion System from irrigation to

municipal use, but without changing

13



2)

the season of use or the points of
diversion from the Roaring Fork
River Basin.

In determining whether the change
of the conditional water rights
from irrigation to municipal use
would adversely affect the supply
remaining in the Roaring Fork Basin
the Division No, 5 Water Court
examined how much water would have

been diverted across the

continental divide for irrigation
use had the conditional decrees
been perfected for that use, found
that the maximum amount that would
be diverted for municipal use was
no greater, and concluded that the
Roaring Fork River Basin suffered
no injury. The Colorado Supreme
Court endorsed this analysis. 568

P2d at 49-50.

Hallford argues that where the timing
of diversions or more importantly the

amount and timing of return flows are

implicated, "contemplated consumption"

should be the standard for determining

14



whether a change of conditional water
rights is injurious. Hallford,

Condi tional Water Rights at 358. Such

a standard is not inconsistent with
Twin Lakes because the contemplated
transmountain diversions for irrigation
use would have been just as consumptive
to the Roaring Fork River Basin as
transmountain diversion for municipal
use-both would have been 100%
consumptive,

The "contemplated draft" standard was
also applied by the Division No. 5§
Water Court in Case No. W-2686
involving the change of conditional
water rights for the Rocky Mountain
Power Company's (ROMPOCO) hydropower
project. See Appendix C. Like the
Independence Pass Transmountain
Diversion System in Twin Lakes, this
project proposed to divert water out of
the White River Basin into the Colorado
River Basin, without any return flow to
the basin of origin.

1) In 1975, one of the principal

proposed points of diversion for

15



2)

3)

the ROMPOCO project and part of one
reservolir site were included in the
Flattops Wilderness Area.

The wilderness designation greatly
reduced the feasibility of
developing the ROMPOCO project as
originally proposed and decreed.

An unprecedented exemption from the
President was now regquired to
develop the project and the
prospects for securing federal land
use permits became quite dim.

The conditional water rights were
nonetheless purchased by an oil
shale company who sought to change
their points of diversion from the
wilderness headwaters to a pumping
pipeline 87 miles downstream near
the energy rich Piceance Basin.
This change of water rights was
resisted on the grounds that the
contemplated draft of the ROMPOCO
project was effectively reduced to
zero by the wilderness designation
and that the requested change of

water rights was so fundamental

16




4)

5)

that it amounted to an abandonment
of the original project.

The Water Court noted that in the
case of conditional water rights,
the amount to be diverted at the
original point of diversion was
inherently uncertain. Because of
design changes or permitting
requirements, a constructed water
project may divert less than the
conditionally decreed amount, and
it is possible that a project will
never be built at all. The Water
Court found, however, that this
inherent uncertainty did not
preclude the change altogether or a
showing of non-injury. Judgement

and Decree in Case No. 2686 at 1l6-

19.

Citing Twin Lakes and further
noting that the permitting
requirements that would have
limited diversions by the original
project would not apply at the new
point of diversion far downstream,

the Court concluded that the

17



d.

6)

contemplated draft of the
conditional water rights was the

full amount of water divertable in
priority by the original project,
less transit losses,
notwithstanding the wilderness
designation or permitting
requirements faced by the original

project. Judgement and Decree in

Case No, 2686 at 17-19, 22-23.

The Court characterized the
increased supply that would have
become available to juniors in the
White River Basin had the
contemplated draft been limited by
permit conditions as a windfall on
which juniors were not entitled to
rely. Such juniors were
accordingly not injured by the
exercise of the ROMPOCO priority at
the new point of diversion to call
the full amount divertable by the
original project, less transit

losses. Judgement and Decree in

Case No. 2686 at 22-23.

Two important qualifications: The same

18



D.

analysis might not apply where the
diversions under the original project
were not 100% consumptive to the basin
of origin and where return flow has to
be considered or where the point of
diversion for a conditional water right
is moved upstream, above some of the
originally decreed sources of supply.
e. One important implication of the
ROMPOCO case: 1If a land use
designation or federal permitting
requirement calls the feasibility of a
proposed water project into question,
the hypothetical yield of conditional
water rights may still be enjoyed to
the extent that the water rights can be
developed elsewhere without injuring
other water rights.
A limited market in conditional water rights
has developed in Colorado around these
principles. Besides the Twin Lakes and ROMPOCO
sales:
l. The conditional water rights for the Four
Counties and Bear Reservoir projects in the
headwaters of the Yampa River Basin were

acquired by the Colorado Ute Electric

19



Association, which in turn cobtained change
of water rights decrees and sold them to

the Upper Yampa River Water Conservancy
District for use in development of the
Stagecoach Reservoir.

Small portions of the conditional water
rights for the Juniper-Cross Mountain
project in the lower Yampa River Basin have
also been acquired by Colorado Ute and
changed to alternate points of storage
upstream.

very small pieces of the conditional water
rights for the Basalt and West Divide
projects have been carved off and marketed
for use in augmentation plans for
residential developments in the lower
Roaring Fork Valley and the Rifle-DeBeque
corridor.

As part of a land exchange, the U.S.
acquired a number of conditional water
rights on Castle Creek near Ashcroft, and
then obtained state water court decrees
changing them to instream uses and making

them absolute. Case Nos. 84 CW 180, 181,

182, 183, 184 and 185, Water Division

No. 5.
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The appraisal of the value of conditional water

rights for the market may present some

difficult questions:

1.

What is the highest and best use of a
conditional water right, and how should the
feasibility and permit requirements of the
originally decreed project be considered?
Is there another point of diversion where
the conditional water right can be
developed or can it be developed for new
use if it is not feasible to develop the
right as originally decreed, and what is
the market value at the new point or of the
new use?

Will the yield of a conditional water right
at a new point of diversion or for a new
use be any greater than the yield of a new
and consequently the most junior
appropriation on the stream?

What development and operating costs must
be incurred to realize the value of the
water right as originally decreed, at the
new point of diversion, or for a new use,
and what interest and other financial
assumptions should be made in estimating

any such costs?
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5. If the market value of the original or
changed conditional use is based on a
comparison to the market value of developed
water supplies for the same use, should the
costs that must be incurred to develop the
right be deducted from the comparable
value?

6. 1Is there intrinsic value in the original
location of conditional water rights even
though they will be developed elsewhere?

7. See Ross, Valuation of Water Rights for

Acquisition, Condemnation, and Taxation

Purposes, 18 Rocky Mountain Mineral Law

Institute 563-593 (1973).

1V. Changing Conditional Water Rights to Instream Flow

Protection

A.

Once the questions of contemplated draft and
market value are resolved, the change of
conditional water rights to instream flow
protection can be straightforward.

In Colorado, the statutory requirement of
diversion from the stream as an element of a
water right has been repealed, and the CWCB has
been authorized, perhaps exclusively, to
appropriate or acquire water rights for

instream flow protection. C.R.S. Sections 37-
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92-102(3) and 103(4).

1. The CWCB may acquire conditional water
rights, change their use to instream flow
protection in state water court, and
exercise the acquired priority to protect
instream flows, provided the contemplated
draft standard is met and no other water
rights are injured.

2. A private party that was interested in
protecting instream flows could also
acquire conditional water rights and then
convey them to the CWCB for change to
instream flow protection.

a. The CWCB has already entered such
contracts with the City of Aspen and

The Nature Conservancy who turned over

absolute irrigation and municipal water

rights for change to instream flow
prbtection.

1) The City of Aspen simply licensed
some of its Hunter Creek water
rights to the CWCB and joined the
CWCB as a co-applicant in the
change of water rights proceeding.

2) The Nature Conservancy purchased

the Berkeley Ditch water right on
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C.

Boulder Creek subject to its
successful change to instream flow
protection with the CWCB as a co-
applicant, and then conveyed the
water right to the CWCB on the
condition that the water right
would revert to The Nature
Conservancy if the CWCB did not use
it for instream flow protection.

b. An amendment to Colorado's instream
flow statue was introduced this year
(§.B. 212) which suggests that the
CWCB's authority to exercise and defend
water rights acquired for and changed
to instream flow protection may be
enforced under the contract by which

the CWCB acquired the water right.

The U.S. is also able to acquire and change

water rights to instream flow protection.

1.

In the Castle Creek cases mentioned above,
the U.8. brandished its Property and
Supremacy powers and obtained decrees from
the Division No. 5 Water Court changing
conditional water rights to instream flow
protection without licensing or conveying

any interest in the water rights to the
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CWCB and without the CWCB joining in the
water court proceeding.

2. The U.S. is currently seeking to change a
number of water rights acquired in the
expansion of Rocky Mountain National Park
to instream flow protection and other uses,
again without the support of the CWCB.

3. This year's proposed amendment to
Colorado's instream flow statue (S.B. 212)
would recognize this federal prercgative to
change acquired water rights to instream
uses in state water court without the CWCB.

Such prerogatives of the CWCB or the U.S.,

however, may not satisfy a private party who

feels unable to persuade either the CWCB or the

U.S. to exercise and defend instream flow water

rights with the same zeal that he or she would

like. This year's proposed amendment to

Colorado's instream flow (S.B. 212) statute

would expressly preclude any private right of

appropriation for instream flow protection,
while it would authorize limited review of the

CWCB actions to prevent injury to the instream

flow water rights which it holds.

In expressly precluding any private right of

appropriation for instream flow protection, the
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proposed amendment does not make it impossible
for a private party like The Nature Conservancy

to effectively act as a real estate agent for
the CWCB or the U.S. The Conservancy could
explore the market and obtain options fixing
price and the seller's willingness, and then
assign the option to the CWCB or the U.S. which
could take title and change the water right to
instream flow protection. The Conservancy
could also help the CWCB or the U.S8. raise
money to exercise the option. The Conservancy
could even hold the acquired water rights on a
short term basis for later conveyance to the
CWCB or the U.S. 1In such a case, the
Conservancy would not be acting much
differently than a private water broker who
purchased agricultural water rights for resale
to a municipality and who lacked the legal
capacity to put the acquired water rights to
municipal use. The Conservancy would of course
not seek to profit on resale, and would only be
interested in protecting instream habitat. But
the temporary acquisition of a water right by
the Conservancy with the intent to convey it to
the CWCB or the U.S. for change to instream

flow protection would not automatically
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extinguish the acguired water right under the

proposed amendment. The Conservancy would only

risk abandonment of the acquired water right if

the Conservancy was unable to convey the water

right to the CWCB or the U.S. or otherwise put

it to beneficial use after a reasonable period

of time.

An Example: The Acquisition and Change of

Conditional Water Rights to Protect Instream Flows

in the Black Canyon and Gunnison Gorge.

A-

The Gunnison River as it flows through the

Gunnison Gorge just below the Black Canyon is a

remarkable instream flow resource of national

significance.

1.

The Gunnison Gorge Reach is a Wild
Trout/Gold Medal trout fishery, was once a
home to the river otter, a Colorado
endangered species, is important wintering
habitat for the bald eagle, and is becoming
a popular rafting run.

The Gorge is accessible only by foot or
horseback and is soon expected to be
recommended for wilderness designation by
the BLM.

In 1986, federal legislation was introduced

to designate 29 miles of the Gunnison
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River, including all of the Gunnison Gorge,
as a national wild & scenic river, and to

change the status of the Black Canyon of
the Gunnison National Monument to a
national park.

There are also overlapping plans to develop

some major water projects in the Gorge, each

with decreed conditional water rights in good
standing. The largest of the proposed
projects, that proposed by the Pittsburg and

Midway Coal Company, includes a dam and

reservoir that would back water up to the

boundary of the National Monument and
completely inundate the Gorge.

The best strategy for resolving this conflict

between the development of dams and the

protection of instream flows probably does not
include litigating the viability of the
conditional water rights, but might include the
acquisition and conversion of these water
rights to instream flow protection.

1. Pittsburg and Midway has agreed to donate
300 cfs out of its conditional water rights
in the Gorge to The Nature Conservancy and
has promised in the same agreement not to

develop its remaining conditional water
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rights within a 26 mile reach of the

Gunnison River which includes most of the
Gorge. The Nature Conservancy plans to
offer the donated water right to the CWCB
for change to instream flow protection.

2. The holders of the other major conditional
water rights in the Gorge have signaled
their interest in essentially trading their
rights for developed storage supplies

upstream at Blue Mesa Reservoir.

VI. Conclusion

A.

Under the law of conditional water rights in
Colorado, private initiative is an important
vehicle for water development planning. Such
private initiative has conventionally been
tested in lawsuits over whether a conditional
water right for a project should be granted and
continued. There may be little room to
incorporate instream flow protection into such
a lawsuits,

But because water development plans in the form
of conditional water rights are transferable
property, and since conditional water rights
can be changed to instream flow protection so
long as other water rights are not injured,

stalemates over the protection of instream
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flows in Colorado might be resolved through

market transactions based on the property

interests of private developers in conditional

water rights.
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Unappropriated water has become
increasingly scarce in parts of Colorado
and, as a result, decreed conditional
waler rights have become significant
considerations for water supply devel-
opers. As Colorado water use continues
1o change from agricuitural and mining
to municipal, industriai and other uses,
water use relationships are being
refined and adjusied. Currently, chang-
ing economic conditions have affected
the viability of some decreed condition-
al projecis. making it desirable to aller
some projects either 10 serve different
ends or 1o accomplish original goals dif-
ferently. Also, several large conditional
projects involve the same water supply,
casting doubt on the feasibility of the
more junior projects.

The need for greater certainty in wa-
ter planning, the intensifying compelti-
tion for and protection of supplies, and
the desirability of altering some proj-
ects have spurred developments in con-
ditional rights law, The parameters of
the legal framework are being defined
in the courts and the General As-
sembly. During the past few years,
changes have been and are continu-
ing to be made in the requirements for
initiating and cstablishing diligence in
developing conditional rights; and in
the standards for changing and perfect-
ing conditional rights.'! These develop-
ments have importance beyond water
law. They are relevant in real estate,
properly development and municipal
law praciice since they will affect the
activities and decisions of property
owners and developers, as well as those
of privale and public water suppliers.

BACKGROUND

A conditional water right is an in-
choate right 10 use water that has been

|
All

initiated for a project that has not been
completed. I is defined by statule as

a right 10 perfect a water right with a

certain priority upon the completion

with reasonable diligence of the ap-
propriation upon which such water
right is to be based.?

Conditional water rights were first
recognized in the development of the
docirine of “relation back.” This pro-
vides that if adequate intention is
formed and actions are taken 10 initiate
a water project, iis priority date under
the appropriation system may “relale
back™ to the date of those acts if the
project is completed diligently.? The
doctrine offers the security of prionty
needed to plan and finance major water
projects, particularly lopg-range muni-
cipal and industrial water plans. The
doctrine is in derogation of the Colora-
do Constitution. and it is strictly con-
strued and applied.?

Two major policy goals must be ad-
dressed in the development of condi-
tional rights law: (1) the certainty of pri-
ority, needed 1o justify development of
costly and long-range projects; and (2)
the desirability of maximum use of
Colorado’s water and the concomitant
prevention of hoarding of undeveloped
rights. Both goals require flexibility in
standards for developing and changing
conditional projects, as wel] as the es-
tablishment of firm requirements so
that speculative appropriations are de-
nied or cancelled. These two considera-
tions are not mutually exclusive, but at
times can conflict.

Striking and maintaining a balance
between these two policies is helpful,
Maximum utilization depends ulti-
mately on certainty of priority since
large water projects probably cannot be
financed and developed without it. In
contrast. certainty of priority does not

David C. Hallford, Denver, is an associate
of tha firm of Calkins, Kramer, Grimshaw &
Harring.

depend on the realization of maximum
use because it focuses on individual wa-
ter rights. An emphasis on fostering cer-
tainty of priority. however, would im-
pede maximum use due to the chilling
effects of perpetuating conditional de-
crees without aciual development ef-
forts. Certainty of priority is a tool
which can be used either to meet or to
defeat maximum utilization.

INITIATION OF
WATER RIGHTS

To initiate a conditional water right,
an intent to divert and use specific wa-
ters must be formed. and overt actions
must be 1aken to give notice of the in-
tent 1o third parties. The intent and ac-
tion requirements are “distinct and sep-
arate” elements, and the priority date of
a conditional right is the date on which
both elements are satisfied and “coex-
ist."* The adequacy of both intent and
action is a factual matter. The water
court’s findings are binding if sup-
ported by competent evidence.® The in-
tent and action “prongs™ of initiation
are of equal concern 10 an appropriator,
and several significant recent develop-
ments concerning the requirements for
cach should be considered carefully,

The Intention Prong

Initiation of an appropriation, condi-
tional or absolute, requires “an intent
to appropriate a definite guantity of
water for beneficial use....™ Analyti-
cally, intent appears 10 have two ele-
ments: intent to divert water and intent
10 use water. These elements often
overlap.

Intent 1o Use Versus Speculation:
In the 1970s, what is known as the
“speculation™ doctrine was applied
APPENDIX A
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with increasing strictness. In brief, this
doctrine provides that requisite intent
to obiain a conditional decree does not
exist when an applicant seeks such a
decree for unspecified uses of water or
to supply water to third parties with
whom the applicant is neither in con-
tractual privity nor an agent or govern-
mental agency. The applicant who falls
within any of these categories is consid-
ered a speculator, and the court would
deny a conditional decree.

The problem of distinguishing be-
tween bona fide intent and speculation
is not new.®* Recent developments,
however. are that (1) there is increas-
ingly frequent application of the
speculation doctrine; (2} the Colorado
Supreme Court and General Assembly
have refined factual indicia of specula-
tion; and (3) the doctrine has been ap-
plied 10 public, as well as private, water
suppliers.

In Bunger v. Uncompaghre Valley
Water Users 4ssoc., the court upheld
the denial of a conditional decree based
on the following evidence of lack of
requisite intent; the applicant had no
plans for constructing or financing the
project. the applicant’s eventual water
uses were unspecified; and the appli-
canl had not calculated the amount of
walter 10 be appropriated.?

After Bunger, a four-judge majority
directed the entry of a conditional de-
cree in Twin Lakes Reservoir and
Canal Co. v. City of Aspen.'® The cen-
tral issue was whether the construction
of 2 canal many years before Twin
Lakes formed the intent to divert and
use more water demonstrated adequate
intent. The majority reasoned that the
“action” prong of initiation may be sat-
isfied before the formation of specific
intent 2and may coexist with a subsec-
quent decision to divert water. A three-
judge minority urged denial of the de-
cree because, although most water users
in an arid region have an obvious de-
sire to acquire all possible water, such
an "open-ended” intention focuses on
neither specific waters nor specific
uses.!!

The minority’s reasoning proved to
be a precursor for the decision in Colo-
rado River Water Conservation District
v. Vidler Tunnel Water Co.'* That deci-
sion applied the speculation doctrine
and reversed an award of conditional
rights. The apphlicant had developed
plans for a large storage project and had
granted the City of Golden an option 10
purchase a small amount of the water.
The court held ihat the applicant had
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not formed an intent 1o use water, di;,
tinguishing between mere “speculation™
and the constitutionally guaranteed
right to appropriate for beneficial use,

The court specifically held that recog-
nizing conditional appropriations by
those who will not use the water per-
sonally and who do not act as agents for
or have contractual relationships with
the ultimate water users would promote
monopolization of the resource by
profiteers and chill the developmental
efforts of bona fide water users. The
court reversed the water court’s decree
except for the amount granted to the
City of Golden."?

Even as Vidler was being decided, the
General Assembly modified the statu-
tory definition of “appropriation” to
require that a prospective appropriator
must be the ultimate water user, or the
municipal agency for the ultimate
users, or must have an agency or con-
tractual relationship with the ultimate
users." The Fidfer definition of spec-
ulation was thereby codified by the
General Assembly.

Three years later, in Rocky Mountain
Power Co. v. Colorado River Water
Conservation District, the court upheld
the denial of a conditional claim for
water proposed 10 be sold by the appli-
cant to unidentified municipalites, Sig-
nificantly, the court held that Vidler
was an affirmation, not a reversal or
modification, of prior law.'* Lionelle v.
Southeastern Colorado Water Conser-
vancy District. decided in 1984, contin-
ued the consistent application of the
speculation doctrine, bolstered by-the
statutory modification.'s

The applications and refinements of
the speculation doctrine from Vidler
through Lionelle involved private ap-
plicants. In the recent decision in Den-
ver v. Colorado River Water Conserva-
tion District," the Colorado Supreme
Court addressed the issue of a munici-
pality’s capacity to appropriate waters
conditionaily to supply suburban users
who are not residents of the municipali-
ty. The court made iwo significant
hoidings concerning intent to appropri-
ate, brought Vidler almost full circle,
and raised new questions to be ad-
dressed by the water courts.

The court first held that a resolution
of the Deaver Board of Water Commis-
sioners broadly directing the appropria-
tion “of all possible raw water out of
the Colorado River. and its tributaries”™
was insufficient to evidence the re-
quired fixed intention o appropriate
specific waters. This holding follows the
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dissenting view in Twin Lakes, dis-
cussed above, that a gencral desire for
additional water is legally inadeguate.
Nevertheless, the court held that the
subsequent refincment of the Board's
general desire by authorized staff
who prepared detailed maps of diver-
sion points and estimated diversion
amounts from specific streams consti-
tuted formation of the required intent,
even though the Board never specifical-
ly approved that subsequent work.!®

The court’s second significant hold-
ing applied the Vidler requirements to
Denver’s conditional claims, which
were predicated upon proposed service
1o water suppliers outside of Denver's
boundaries. The court rejected an argu-
ment that Denver lacked legal capacity
1o appropriate waters for such suburban
service, but recognized that, in im-
plementing such service, municipalities
act in a proprietary capacity and are
subject to regulation by the General As-
sembly.'®

In determining the need for and
scope of Denver’s appropriations for
such purposes, the court held that
Vidler is controlling as “an application
of long-standing principles.” The court
directed that the water judge determine
on remand the extent of Denver's agen-
¢y and contractual obligations to subur-
ban suppliers on the dates of initiation
of the several appropriations.®

In summary, the Vidler court’s analy-
sis of the speculation doctrine has been
recognized as a fong-standing legal re-
quirement and has been codified and
applied to claims of both private and
public water developers. Therefore,
prospective appropriators must meet
one of the following four tests 10 dem-
onstrate necessary intent to appropriate
water. the applicant must be (1) the ul-
timate user, (2) the municipal agency of
such users, (3) the agent of such users or
(4) the contract supplier for such users:

Intent 10 Divert
Unappropriated Water:

Colorado law now requires that an
appropriator of conditional rights dem-
onstrate an ability to divert or store
unappropriated water. While an award
of conditional groundwater nghts clear-
ly depends on availability of unap-
propriated water,?' traditionally it was
not necessary 1o show that unap-
propriated water was or would be avail-
able 10 obtain a conditional decree for
surface walers.?? In 1979, however, leg-
islation was enacted requiring that 2
conditional right cannot be decrevd un-
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less the waters claimed “can and will
be™ captured and beneficially used
within a rcasonable period of time.??
This statute has been interpreted 10 re-
quire proof that unappropriated water
will be availablc under a conditional
water right within a reasonable time.

Lionelle, noted above, presented an
opportunity for review of this new stat-
ute.™ In that case, the Colorado Su-
preme Court upheld the denial of a con-
ditional decree. The court’s affirmation
of the denial focused on injury rather
than unavailability of unappropnated
water. Injury can occur to vested rights
if water is 1aken out of priority, but, in
adjudicating a conditional right, the
case law and siatutes™ indicate that the
precise criterion for the award of a right
is availability of unappropriated water,
not injury. The Lionelle result was con-
sistent with a strict interpretation of the
new slatutory requirement, although it
did not apply it expressly, causing some
uncerainty,

Southeastern Colorado Water Con-
servancy District v. City of Florence
clarified the ambiguity created by Lion-
elle and expressly applied the new stat-
ute on conditional decrees.?® This appli-

(
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cant applied for a surface water right
that would be in priority very infre-
quently. The court rejected an “injury™
attack on the application. Based on the
new statutory requitement, the court
held that the appiicant had not proven
availability of unappropriated water.?
The court’s remand, however, directed
reconsideration under both the statu-
tory criteria and the possibie injury 10
senior appropriators.®

In summary, the recent legistation as
interpreted by the courts requires that
adequate proof of availability of unap-
propriated water must support a condi-
tiona! decree in the absence of a plan
for augmentation.? This rule is consis-
tent with a strict interpretation of the
speculation doctrine.

Standards for initiating conditional
rights and for diligence in developing
such rights are reiated. The existence of
conditiona! decrees could prevent pro-
spective appropriators from showing
that “unappropriated™ water will be
available for their capiure and use. For
example, City of Florence involved the
heavily over-appropriated Arkansas
River basin. Therefore, the Colorado
Supreme Court has not yet decided
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whether decreed conditional rights
must be considered in determining
whether unappropriated water will be
available to a new conditional right. If
such rights must be considered. further
tightening of diligence standards even-
tually may be warranied. Otherwise,
the perpetuation of decreed conditional
rights with minimal development effort
could strangle the plans of those pre-
pared to develop but who cannot be-
causc they lack “vnappropriated™ water
and are denied decrees. It may be more
togical for the couris not to consider
decreed conditional rights in assessing
available water for new conditional
projects, because such rights are not
completed appropriations.

The Action Prong

“[flntention alone has never consti-
tuted an appropriation.”™ Initiating an
appropriation requires both intent and
overt physical acts sufficient to give no-
tice to third parties.” An often-cited
1est for the required overt acts requires
“open and notorious™ physical activity
which demonstrates a fixed purpose 10
divert and use water. The primary pur-
pose of this action is 10 give notice to
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others “of the proposed use and conse-
quent demand upon the water supply
involved.™?

The overt action requirement has
been applied with varying degrees of
strictness. In 1961, the Colorado Su-
preme Court directed the issuance of a
condittonal decree where uncontra-
dicted factual findings showed thai no
survey had been made of a project.”? In
“tonfrast, the 1976 Bunger court found
that preliminary survey work was done
“merely to fulfill appellant's mistaken
concept of the statutory requirement,”
and was inadequate.™* Thus, the ade-
guacy of particular overt actions to ini-
tiate a conditional right had been ana-
lyzed differently by the court, creating
some ambiguity.

Fortunaiely, two recent Colorado Su-
preme Court decisions clanfy the na-
ture of overt actions required to initiate
a conditional right. In City of Aspen v.
Colorado River Water Conservation
District, the court held expressly that
work “on the land” is not an absolute
prerequisite 1o inijtiating a conditional
water right.3 The court carefully
reviewed ils prior decisions and con-
cluded that prior statements which
seemed 1o require that work be per-
formed “on the land™ did not really re-
quire this for disposition of the particu-
lar cases. The court remanded the case
for determination as to the adequacy of
the applicant’s actions to (1) “manifest
the necessary intent,” (2) demonstrate
that a “substantial step™ had been taken
or (3) “constitute proper notice.™¢
Thus, this case established three quali-
ties which must comprise adequate
physical action.

Denver v. Colorado River Water Con-
servation District also considered the
adequacy of overt actions.’” In deter-
mining whether Denver had initiated
several appropriations, the court cited
the City of Aspen clanification of the
“on the land™ question. It also focused
carefully on the performance of physi-
cal surveys in determining the priority
dates 10 be assigned to the several
claims.*®* Significantly, the court de-
clined to extend a 1961 decision which
had permitied work in one drainage
basin to constitute overt activity for an
appropriation in an entirely separate
basin. holding that such separate work
would neither provide notice to others
nor manifest required intent.®

These decisions clarfy two impor-
tant rules concerning the adequacy of
overt activity. Firsi, such activity need
not include work “on the land.” Sec-
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ond, the activity must accomplish three
purposes: evidence the applicant's fixed
intent, demonstrate a subsiantial step
and provide notice to others. Neither
decision provides a clear answer to the
question of whether the notice objec-
tive of overt activity can be fulfilled
merely by filing a water court applica-
tion and by subsequently publishing the
application.

1t is logical for the physical actions
necessary 1o initiate an appropriation
1o relate 10 establishing the bona fides
of intent to divert and use water rather
than to giving notice to others. It is un-
reasonable to assume that even signifi-
cant survey work would serve the tradi-
tional notice objective of coming to the
attention of other water users. Those
users, however, can be notified by the
water court's resume publication if the
project is made the subject of a condi-
tional rights application to establish a
meaningful priority.% Therefore, actual
notice of a conditional claim can be
provided through the resume publica-
tion. The action prong then should be
met if the physical activity evidences
fixed intent and demonstrates the tak-
ing of a substantial step on the project.

DILIGENCE IN
DEVELOPING RIGHTS

Reguired Work

To preserve a conditional right until
the project is completed, the water
court must determine every four years
that diligence was exercised in develop-
ing the right during the previous four
years.*! As with the test for initiation of
nights, the question of diligence in-
volves factual determinations.*? The
statutory diligence requirement and
proceedings serve 10 maximize benefi-
cial use of state waters. As noted by the
Colorado Supreme Court. “[a] basic
principle underlying Colorado’s water
law is that the most beneficial use is
made of the siate’s water.™ This policy
underlies diligence determinations.

Diligence is traditionally defined as
“the steady application to business of
any kind, constant effort 10 accomplish
any undertaking.”™* Under Colorado
law, a diligence finding requires that
“concrete actions” have been taken in
developing the project and that the ap-
propriator has a continuing intent to
use the water.** Thus, the intenl and
action requirements for initiating rights
are mirrored in the diligence test.

The decision in Colorado River Wa-
ter Conservation District v. Denver gives
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notice of stricter factual requirements
for diligence findings by requiring that
the water court determine whether a
walter right is being developed “in the
mosi expedient and efficient fashion
possible under the circumstances.™*
The court affirmed the water court’s
cancellation of conditional rights. The
applicant claimed that exiensive non-
project activities such as general litiga-
tion, lobbying and political efforts
should establish diligence for several
conditional projects. The court held,
however, that lack of project-specific
work justifies cancellation for lack of
diligence.

The “expedient and efficient/proj-
ect-specific work™ test could be signifi-
cant if it is strictly applied by the water
courts. Many conditional projects are
quesiionably feasible from cither
hydrologic or economic standpoints,
and little money is spent for proj-
ect-specific work on those projects. It is
comforting to know that diligence is
determined on the facts presented by
each apphcation. and that traditional
factors concerning financial difficuity,
wars, strikes and other matters beyond
the appropriator's control may excuse
inactivity. ¥ The Ciry of Aspen ruling
that work is not required “on the land™
1o initiate a conditional right may lead
to the determination that "project-spe-
cific” diligence does not necessarily re-
quire work on the land either.

Filing Requirements

The Colorado Supreme Court has ad-
dressed the statutory requirement for
filing of diligence applications. In Town
of De Begue v. Enewold, the coun held
that failure to file timely a diligence ap-
plication resuits in forfeiture of the con-
ditional priority.* The court also held
that omission of a conditional right
from a diligence application and the re-
sulting omission of the right from the
water judge’s decree does not constitute
clerical error. The court analogized the
diligence statute 16 a statute of limita-
tions.

Subsequent to the untimely filing of
an application by the Town of De
Beque, legisiation was enacted requir-
ing that, before cancelling a conditional
water right, the water court must give
notice 1o the appropriator.®® The Town
of De Beque asked that this statute be
applied retroactively to its untimely fil-
ing.* Failure of the water clerk to give
the required notice logically would then
excuse a late filing. and the staiutory
amendment would have provided a
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safety net. However, the court held that
the statule cannotl be applied retroac-
tively 10 prevent cancellation due to an
untimely filing.

Bar 70 Enterprises, Inc. v. Highland
Ditch Assoe. also involved a late-filed
diligence application.® The Colorado
Supreme Court followed Town of De
Beque and directed cancellation of the
conditional right. Because the applicant
had received a pre-canceilation notice
from the water clerk, the issue of excuse
for failure of such notice was not ad-
dressed. The water court held that
delinguent applicants should be given a
cancellation notice by registered or cer-
tified mail and be permitted to show
cause why the conditional decree
shouid not be cancelled. The Supreme
Court reversed, hoiding that the water
court's ruling was errongous under the
statute.*?

At least two questions remain to be’

resolved concerning diligence applica-
tion filing requirements. First is a ques-
tion not present in prior cases—Does a
failure to receive the statutory pre-can-
cellation notice excuse a late filing? Sec-
ond is the possibility intimated in
Town of De Beque®—Can circum-
stances bevond the control of an appli-
cant excuse a late filing?

Possible Effect of Others'
Needs on Diligence

The statutes provide that “any per-
son” may file a statement of opposition
to a dihgence application,® and injury
or water night ownership are not recog-
nized requirements for such opposition.
The Colorado Supreme Court may
have suggested that competition for wa-
ter could be used in defeating a dili-
gence application. In Colorado River
Water Conservation District v. Denver,
the court stated that the purpose of the
statutory diligence requirement is to:

prevent the accumulation of condi-
tional water rights without diligent
efforts to complete the projects to the
detriment of those needing and seek-
ing to make immediate beneficial use
of the same waier.” (Emphasis add-
ed)

The emphasized language might sup-
port a novel argument that a diligence
objector can establish that identifiable
watcr users will be detrimentally pre-
venled from developing water suppiies
if diligence is awarded without consid-
eration of the legitimate water needs of
junior appropriators. The rationale is
thai such needs should require a higher
standard in determining whether condi-
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tional nghts are being developed expe-
diently and efficiently,

CHANGES OF
CONDITIONAL RIGHTS

By statute, water rights, including
conditional waler rights, can be
changed in type, place or time of use to
new, alternate or supplemental poinis
of diversion. They can also be chznged
in means of diversion or place of stor-
age. from direct use to siorage or from

‘storage to direct use.* Changes must be

permitied if they will not “injuricusly
affect the owner of or persons entitled
1o use water under a vesied water right
or a decreed conditional water right,”
Terms and conditions 1o prevent any
injury may be imposed to allow such
changes. ¥

Changes of absolute waler rights are
generally permissible if use under the
decreed change is limited to the prior
historical usage of the water rights as
established by the applicant.** In short,
historical use limitations are keys in
changing an absolute water right with-
out injuring other users. In 2 change of
conditional water rights, however, wa-
ter has not been used, and there is no
historical use on which 10 base terms
and conditions to prevent irjury. As
applications to change conditional
rights have become more numerous,
courts are addressing the standards
which should be imposed in changing
such conditiona) priorities.

In Twin Lakes Reservoir and Canal
Co. v. City of Aspen,® the water court
approved a change of conditional rights
from irrigation use to irrigation “and
other yses™ based on the “contemplated
drafi” of the project as originally de-
creed. In applying that limitation, the
water court examined the need for wa-
ter for the originally decreed irrigation
use at its originally intended location.®
The Colorado Supreme Court approved
that faciual anaiysis, but did not rule
expressly that “contemplated draft” is
the measure of a changed conditional
water right.

An application filed in Division 5 of
the water court for change of condition-
al rights was granted by the water
judget! and appealed to the Colorado
Supreme Court. The appeal was dis-
missed on stipulation afier oral argu-
ment, but the water court’s decree is
instructive concerning the application
of the “contemplated draft™ analysis.

Objectors urped that permitting re-
strictions which would have himited the
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proiect’s water vield as originally de-
creed should limit diversions at new
points of diversion. The water court
rejected these contentions and held that
the “contemplated draft™ of condiuonal
rights is the amount of water available
in priority at the original points of di-
version or places of storage. The court
reasoned that environmenial or regula-
tory permitting restrictions would have
been imposed only to protect environ-
mental values, and the loss 1o other ap-
propriators of benefits arising from
such permit limitations does not consti-
tute injurious effecis 10 the water nights
of oters.#?

A change of conditional water rights
to new types or places of use could re-
suli in greater consumption of water,
even if a “contemplated drafi” limita-
uon precludes enlarged diversions or
storage under the change.** The Colora-
do Supreme Court has not addressed
such a problem. and it is an open ques-
tion whether the statutes which now ex-
pressly permit changes of conditonal
rights would preclude limitations 1o
prevent enlarged consumpuion.

Ruies concerning changes of condi-
tional rights are developing so that they
will mirror somewhat the requirements
for changes of absolute rights. Specif-
ioity of ultimate water uses and availa-
bility of unappropriaied water now are
prerequisites to securing a conditional
decree. Those conditions are analytical-
ly similar to the “historical use™ facts
which must support a change of abso-
lute rights. While there is obvious merit
in permitting latitude in changing con-
ditional rights, in this author's opinion,
“contemplated consumption™ should
become a required element of “contem-
plated drafi” for changes of conditicnal
rights. The measure of an absolute right
in a change proceeding is not merely
the amount and timing of its historical
diversions but, more importantly, the
amount and timing of water consump-
tion and return flows under those di-
versions. Imposing “conmtemplated con-
sumption™ conditions on changes of
conditional rights would preserve to
Junior appropriators the maintenance
of siream conditions which existed
when they initiated their rights.

PERFECTION OF
CONDITIONAL RIGHTS

Conversion of a conditional right to
absolute status through judicial deter-
mination of diversion and use of water
“perfects™ the appropriation. A decreed
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conditional water nght can be judicially
converted to “absolute™ status to the
extent that water is captured by diver-
sion or storage and beneficially used
within a reasonable period of time.
Mere diversion or storage are inade-
quate for conversion to absolute stat-
us—actual beneficial use of the water
must be demonstrated.** Perfection is
significant because it eliminates the
need to show diligence in the future for
the portion of the right which is made
absolute.

Broyles v. Fort Lyon Canal Co. held
that diversions of water at undecreed
points of diversion cannot satisfy the
diversion aspect of converting condi-
tional rights to absolute status.%® The
court focused on the notice require-
ments of the statutes and the require-
ment that changes of water rights must
be subjected 1o scrutiny under the
non-injury standard. The case held that
changes in points of diversion for con-
ditional rights must be judiciafly ap-
proved through a change of water right
proceeding. Afier approval. diversions
at points not originally decreed will
support conversion of conditional
rights 10 absolute status.

The Broyles rationale logically ap-
plies to all changes of the type, place or
manner of use of conditional rights.
Therefore, it should be presumed that
usc of water diverted under conditional
rights for undecreed purposes will not
establish the beneficial use required for
conversion to absolute status. Any re-
quired changes of use should be ap-
proved by the water court to lay the
foundation for future pesfection of con-
ditional rights. This will require more
detailed and long-range planning by de-
velopers of conditional projects. The
ultimate practical goal of such devel-
opers is to perfect the maximum
amount of a conditional water right ex-
peditiously. That goal will be met best
through carefut and timely considera-
tion of ultimate diversion points and
waler uses.

One significant issue concerning the
perfection of conditional rights that has
not vet reached the Colorado Supreme
Court is whether an applicant for con-
version of a conditional right to abso-
lute status must prove that diversions
or storage were made in priority. In
other words, the applicant may be
called upon to establish that he did not
take someone else’s water, regardless of
whether he was advised by state water
administration officials to curtail his
diversions or storage.

By law, an absolute water right can be
decreed 10 the extent of the proven cap-
ture and beneficial use of water.*’ A
plain reading of Lhe statuie indicates |
that an applicant for conversion of a
conditional nght 10 absolute stalus
must prove only capture and use and
not that the water was taken in priority.

This interpretation is supported by
the court’s holding in another context
that diversions which technically are
“out-of-priority” can be considered in
establishing historical water use for a
change of water right.** A contrary in-
terpretation would create great proof
difficulties for applicants, but would be
consistent with the rule that a condi-
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tional decree cannot be entered without

proof of availability of unappropriated
water.

CONCLUSION

There is still a large quantity of un-
developed water in Colorado, but a
good portion is tied up in conditional
decrees. Limited developed supply and
growing demand traditionally reflect
economic conditions favoring a free
market approach 1o rescurce develop-
ment. The trend of Colorado’s law,
however, may diminish the ability of
private water developers 10 acquire
conditional priorities. In striving to-
ward maximum utilization, it will
make little difference whether private
or public entities speculate for or hoard
water under conditional decrees. Vigor-
ous application of the speculation doc-
trine ultimately might hinder water de-
velopment uanless it is uniformly ap-
plied to all appropriators, including
municipal entities.®?

Decreed conditional priorities, par-
ticularly those for large projects, in-
crease in value with time. Such rights
can become difficult to cancel simply
because of their age. Moreover, as a de-
cree becomes older, pressure for actual
development should increase. The ap-
parent lightening of requirements for
establishing diligence should begin cull-
ing out some conditional decrees which
have been preserved in the past with
minimal development efforts. Focusing
the ditigence test on the existence of
conlinuing and affirmative intent 10 de-
velop rights and the performance of
work which actually will result in use of
waler is important. Such emphasis may
require water suppliers to make hard
choices as 1o which conditional rights
should be developed and which should
be zallowed 10 lapse.
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Conditional rights issues remain a
frontivr of Colorado water law. The
bedrock principles are fairly clear, but
there are still some uncertaintics. Ten-
sion exists between the need for flexi-
bility in developing and perfecting con-
ditional rights and the need for firm
standards for bona fide development
efforts which will result in actual water
use. Development of a consistent doc-
trine will require a continual balancing
of the two competing, yet related ele-
ments—certainty of priority and maxi-
mum utilization.

Maximum utilization is the state's ul-
timate goal, while certainty of priority
is the objective of the individual appro-
priator. There is a practical tension and
a constitutional tension between the
two policies.™ The challenge is to
achieve maximum utilization for the
benefit of Colorado and its citizens
without impairing vested rights. In
- mecting this challenge, it must be re-
membered, first, that the principle un-
derlying conditional water rights, rela-
tion back of priority, is in derogation of
the constitutional appropriation doc-
trine, and, second, that a cenditional
right is an inchoate and tenuous right
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CONDITIONAL WATER RIGHTS LAW

which is no1 “vested™ in the sense that
an absolute right 1s vesied,

NOTES

1. Significant questions also presently ex-
ist concerning the applicability of condition-
al rights law and the priority system to rights
1o usc nontributary groundwater located
outside the boundaries of designated
groundwater basins. See Phillips, “Non-
tributary Groundwater: The Continuing
Saga,” 13 The Colorado Lawyer 68 (Jan.
£984). The law in this area is sufficiently
unique and in flux that it may be premature
to address these questions. The Ground-
water Legislation Commitiee issued a repont
on August |, 1984, concerning potential
legislative modifications affecting the ac-
quisition, development and administration
of such rights. These matters are the subject
of legislation pending before the Colorado
General Assembly as of the date of this
wriung. See, $.B. 5, 55th General Assembly,
st Reg. Sess.

2.CRS § 37-92-103(6). See also, | Hut-
chins, Water Rights Laws in the Nineteen
Western States 583-84 (1971).

3. CRS § 37-92-305(1). See. Harvey Land
& Canle Co. v. Southeastern Colorado Wa-
ter Conservancy Dist., 631 P.2d 1111, 1113
{Colo. 1981).

4. See, Denver v. Northern Colorado Wa-

36!

ter Conservancy Dist., 276 P.2d 992, 997,
1001 (Colo. 1954); Fruitiand frrigation Co.
v. Kruemling, 162 P.161, 163 (Colo. 1916).

5. See, Rocky Min. Power Co. v. Colora-
do River Water Conservation Dist., 646 P.2d
383, 387 (Colo. 1982), Bunger v. Uncom-
pahgre Valley Water Users Ass'n, 557 P.2d
389, 394 (Colo. 1976); Elk-Rifle Water Co.
v. Templeton, 484 P.2d 1211, 1215 (Colo.
1971), respectively.

6. Harvey Land & Cattle, supra, note 3 at
1113; Elk-Rifle Water Co., supra, note 5 at
1215; Colorado River Water Conservation
Dist. v. Denver, 640 P.2d 1139, 1143 {Col
1982); Colorado River Water Conservation
Dist. v. Denver. 642 P.2d 510, 513 {(Colo.
1982).

1. Rocky Mtn. Power Co., supra, note 5
at 387.

8. See, Denver, supra, note 4 a1 1008-09.

9. Supra, note 5 at 395.

10. 557 P.2d 825, 828-29 (Colo. 1977).

1t Id. at 831 (Erickson, J.. dissenting).

12. 594 P.2d 566, 567 (Colo. 1979).

13.1d a1 568-69,

14. CRS § 37-92-103(3)(a). Colo. Sess.
Laws, 1366, § 5 (1979).

15. Supra, note § a1 389,

16. 676 P.2¢ 1162, 1169-70 (Colo. 1984),

17. 14 Colo.Law, 482 (March 19854S.C1.
No. 82SA259. annc'd Jan. 21, 1985).

18.]d. at 488-89,

19. Id. a1 485-88,
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20. /4. a1 49).

21. Bihn v. Kuiper. 575 P.2d 402, 403
(Colo. |978).

22, See, Vidler, supra. note 12 at 569,

23 CRS § 37-92-305(94b). Colo. Sess,
Laws. 1366, § 6 {1979).

24. Lionelle, supra, note 16 at 1167,

25. See, CRS § 37.92-305(3). which sub-
Jects changes of water rights. plans for aug-
meniation and exchanges to a non-injury
standard: CRS § 37-92-305(9Xb) concerns
conditional rights and the availability of
unappropriated water.

26. 688 P.2d 715 (Colo. 1984).

27. 1d. at T16-17.

28.Id. at 718,

29. In addition to Lionelle and City of
Florence. ser also, Denver v. Colorado River
Warer Conservation District, supra, note 17
at 49].

30. 5 Clark. Warers and Water Rights §
4092 at 108 (1972), citing, | Wiel, Water
Rights in the Western United States §§
380-381 (3d ed. 1911).

31. Fruitland Irrigation Co., supra, note 4
at 163.

3t id

33. See. Metropolitan Suburban Water
Users Ass'n v. Colorado River Water Con-
servation Dist., 365 P.2d 273, 280, 288-89
(Colo. 1961).

34. Bunger, supra, note 5 at 395,

35, 14 Colo.Law. 495 (March 1985)S.C1.
No. B2SA478, annc'd Jan. 21, 1985).

36. 14 at 497-98.

37. Supra. note 17.

18./d a1 488.93.

39. /4. a1 490-91.

40. Sec, CRS § 37-92-302(3). Also, in
1981. the Colorado General Assembly
enacted CRS § 37-92.306.1, which permits
water users 10 relate water right applications
back to the date of the filing of a competing
apphication for purposes of priority adminis-
tration. This provision can rectify the
“claim jumping™ that occasionally occurs in
water rights adjudication.

4|, CRS § 37-92-30114).
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42 Colorado River Water Conservation
Dust., supra, note 6 at 1142, Denver v. Sher-
i, 9 P.2d 836. 839 (Colo. 1939),

43. Codorado River Water Conservation
Dist, supra. note 6 at 1142,

44. Ophir Silver Mining Co. v. Carpenter,
4 Nev. 534, 546 (1868).

45. Orchard Mesa Irrigation Disi. v. Den-
ver, 511 P.2d 25, 28 (Colo. 1973).

46. Supra, note 6 at 1142,

47. 1d. a1 1141-42, citing. Colorado River
Water Conservation Dist. v. Twin Lakes
Reservoir & Canal Co., 468 P.2d 853, 856
{Colo. 1970).

48. 606 P.2d 48, 53 (Colo. 1980); see alsa,
Sirunco v. Kelling, 607 P.2d 1289 (Colo.
1980).

49.CRS § 37-92-305(7). Colo. Sess. Laws
1398, § 1 (1975).

30. Town of De Beque, supra, note 48 at
53,

51. 14 Colo.Law 46) (March 1985)5.Ct.
No. 8ISA353, annc 'd Jan. 14, 1985).

52. 1d a1 462-63.

53. Supra, note 48 at 53 n. 3.

54.CRS § 37-92-302(1Xb).

$5. Cotorado River Water Conservation
Dist., supra, note 6 at 1141,

56.CRS § 37-92-103(5).

57.CRS § 37-92.305(3), (4).

58. See, Wiebert v. Rothe Bros.. Inc., 618
P.2d 1367, 1371 (Colo. 1980); Farmers
Hughiine Canal Co. v. Golden. 272 P.2d 629,
634 (Colo. 1954).

59. 568 P.2d 45 (Colo. 1977).

60.1d. at 49,

61. Application of Gulf Oil Corp., Case
No. W-2686, District Count for Water Divi-
sion No. § (April 30, 1975).

62. Findings of Fact, Conclusions of Law,
and Judgment and Decree, Case No.
W.2686, District Count for Water Division
No. § (December 5, 1979) at 17-18, 22-23,

63.In Twin Lakes. both the water court
and Colorado Supreme Court dismissed an
“enlarged consumption™ objection because
under both the original decree and the
change of use all water would be diverted
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transmountain from the Roaring Fork River
basin 10 an entirely separaic basin, the
Arkansas River. Thus, the diversion would
constitute a 100 percent depletion 1o the
Roaring Fork River. regardless of the nature
of ultimate water use. Twin Lakes. Supra.
note 59 a1 50. Scc also in this regard. CRS §
37-82-106. concerning rights to use “im-
ported™ or “foreign™ waters.

64. Colorado law has long provided that
approprialors secure a vesied right in the
mainienance of strearn conditions in exis-
1ence al the time their appropriations were
made. See. e.g., Weibert, supra. note 58 at
1371.72.

65. See, Rocky Min. Power Co. v. White
River Elec. Ass'n, 376 P.2d 158, 161 (Colo.
1962). compare, CRS § 37-92-305(9Xa) with
-305¢9%b).

66. 638 P.2d 244, 250-51 (Colo. 1981}).

67. CRS § 37-92-305(9%a).

68. See, Sourheastern Coforado Wailer
Conservancy District v. Rick, 625 P.2d 977,
982 (Colo. 1981). Compare, Cache La
Poudre Water Users Ass'n v. Glacier View
Meadows, 550 P.2d 288, 294 (Colo. 1976)
(scnior users cannot show injury and they
cannot prevent beneficial use of waler by
others),

69. The same diligence standard applies to
all appropriators, and municipal corpora-
tions have no special status under Colorado
water law. See, Denver, supra. note 4 at
999,

70. The Colorado Supreme Court has not-
ed:
It is implicit in these constitutional provi-
sions [concerning the appropriation doc-
trine] that along with vesred rights, there
shall be maximum utilization of the water
of this state. As administration of water
approaches its second century the curtain
is opening upon the new drama of
maximum wtilization and how constitu-
tionally that doctrine can be integrated
into the law of vested rights.

Fellhauer v. People. 447 P.2d 986, 994
{Colo. 1968) (emphasis in original).
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COLORADO RIVER WATER
CONSERVATION DISTRICT

DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO

Action No. 84 CW 70

IN THE MATTEPR OF THE APPLICATION FOR WATER RIGHTS OF:

THE COLORADO RIVER WATER CONSERVATION DISTRICT, THE BASALT
WATER CONSERVANCY DISTRICT, THE WEST DIVIDE WATER CONSERVANCY
DISTRICT, THE MIDDLE PARK WATER CONSERVANCY DISTRICT, AND THE
WATER USERS ASSOCIATION NO. 1 IN THE COLORADO RIVER WATER
CONSERVATION DISTRICT, in Grand, Routt, Moffat, Eagle, Pitkin,
Rio Blanco, Garfield, Mesa, and Gunnison Counties, Colorado.

This matter came before the Court on the Applicant's Motion
in Limine filed on February 24, 1986.

This is an application for a finding of quadrennial diligence.
The Applicant requests an order determining that the rule in
Colorado River Water Conservation District v. Vidler Water Co.,
197 Colo. 413, 594 P24 566 (1979) is not applicable to diligence
proceedings. The rule in Vidler to which the District refers
requires that to establish intent to appropriate water an applicant
for a conditiohal water right must show that it has plans to put
the water to use itself or that it has firm contractual commltments

o i = e ——
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The Applicant argues that the only issue before the Court in
a diligence proceeding is whether the applicant has proceeded with

reasonable diligence in the last diligence period to complete the
appropriation,

APPENDIX B
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To prove due diligence there must be shown an intention to
use the water, coupled with concrete action amounting to diligent
efforts to finalize the intended appropriation. Orchard Mesa

Irrigation District v. City and County of Denver, 182 Colo. 59,

511 P24 25 (1973).
of intent.

The rule in Vidler forms a part of the definition

The Applicant argues that the existence of intent was determined
at the hearing on the application for a conditional decree and that
a re-examination of that issue in a diligence proceeding would render
meaningless the doctrine of res judicata. In ruling that intent
is an issve in a diligence proceeding, the Court is not re-examining
an issue already determined at the conditional decree hearing. The
issue decided at the conditienal decree hearing was whether, at that
time, the applicant had the necessary intent to appropriate water.
The issuve to be examined in a diligence hearing is whether the intent
to appropriate water has continued to exist during the diligence
period. Intent is not a static condition but is subject to change.
For instance, in the context of vidler, the applicant may at the
time of the conditional decree hearing have intended to use the water
itself, but may no longer so intend during the diligence period.

It Is Therefore Ordered that the issue of the continued
existence during the relevant diligence period of the intent to
appropriate water is relevant to diligence proceedings and that the
rule stated in Colorado River Water Conservation District v. Vidler

Water Co., 197 Colo. 413, 594 P24 566 (1979) is applicable thereto.

Dated: July 17, 1986.

Cooy of the foraegoing muiled to all
Counsal of recard Wat ,

or
Retorew=—Div. Engineer d
mewLate J-dd-dle

BY THE COURT:

GAVINND. LI LLER,
Judge )
Division™o., 5.
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COLORADO Riven WATER

CONSERVATION DlSIRlCT
DISTRICT COURT, WATER DIVISION NO. 5, STATE OF COLORADO

Action No. 84 CW 70

— e o S T S R T S e v e S e — — - - - - - —— S P S — W

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF:

THE COLORADO RIVER WATER CONSERVATION DISTRICT, THE BASALT
WATER CONSERVANCY DISTRICT, THE WEST DIVIDE WATER CONSERVANCY
DISTRICT, THE MIDDLE PARK WATER CONSERVANCY DISTRICT, AND THE
WATER USERS ASSOCIATION NO. 1 IN THE COLORADO RIVER WATER
CONSERVATION DISTRICT, in Grand, Routt, Moffat, Eagle, Pitkin,
Rio Blanco, Garfield, Mesa, and Gunnison Counties, Colorado.
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This matter came before the Court on the Applicant's Second
Motion in Limine filed on May 5, 1986.

This is-an application for a finding of gquadrennial diligence.
The Applicant requests an order determining that C.R.S. 37-92- 305(9)(b)
has no application to a dlligence proceeding.

That statute provides:

"No claim for a conditional water right may be recognized
or a decree therefore granted except to the extent that
it is established that the water can be and will be
diverted, stored, -or otherwise captured, possesséd and
controlled and will be beneficially used and that the

project can and will be completed with diligence and
within a reasonable time."

The Applicant argues that the Colorado Supreme Court in
Southeastern Colorado Water Conservancy District v. City of Florence,
688 P24 715 (Colo. 1984) determined that C.R.S. 37-92-305(9) (b)
applies only to proceedings on an application for a conditional




84CW70

decree. Southeastern cannot be so construed. The proceedings
there were on an application for a conditional decree. The Court
did rule that the requirements of the statute must be met before
the entry of a conditional decree. It did not rule that that was
the only circumstance in which the statute was applicable.

The statute itself provides that no conditional water right
may be recognized unless.fhe statutory requirements have been met.
Diligence proceedings involve the recognition of a conditional
water right.

To the extent that the statute was not plead in the statement
of opposition, one of the purposes of the pretrial conference is to
determine if the pleadings must be amended. To the extent that the
statute was not plead in the statement of opposition, it will be
deemed to have been amended by the pretrial order,

It is Therefore Ordered That C.R.S. 37-92-305(9) (b) is
applicable to guadrennial proceedings.

- Dated: July 17, 1986.

BY THE COURT:

D. LITWLLER,
Judge

Water Division No. 5
Copy of the fore ¢ malied to all
Counsel of record-=Ws!e
Refsres—Div. € | 1. nd

inoer—LDaty_2:22-8lo
Deputy a«a{rnu Dwv. . §

i
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I¥ THE DISTRICT COURT IMN AND FOR
WATER DIVISION NO. 5
STATE QF COLORADO
Case No., W-2586

1IN THE MATTER OF THE APPLICATION )

FOR WATER RIGHTS OF )

GULF OIL CORPORATION, STANDARD OIL ) FINDINGS OF FACT,
COMPANY (INDIAMA) AND ROCKY MOUNTAIN )  CONCLUSIONS OF LAW
POWER CO. : AND JUDGMENT AND DECREE
IN THE WHITE RIVER BASIN 3

IN RIO BLANCO AND GARFIELD COUNTIES, )

COLORADO. )

Thase proceedings were initiated by the filing of an

Agplication for Change of Water Rights on April 30, 1975, by

the Applicants Gulf 0il Corporation and Standard 0il Companf

of Indiana (hereisafter referred to, collectively, as "Gulf-
Stardard") and Rocky Mountain Power Co. (hereinafter referred to
as "Rompoce'). Notice.of'the Applicacion was duly published

in the resume of the Water Clerk in the month of May, 1975.
Timnely staféﬁ;ﬁts of Cpposition ware filed in these proceedings
by Objectors Coleorado River Water Conservation District, Tha
Superior 0il Company and Union 0il Company of Califoraia. Uaicn
0il Company withdrew its Statcment of Oﬁposition by motion

filed herein oa August 8, 1975. '

A stipulation (heréinafter referred to as the
"Stipulation') was negotiated and.entered into betweéa the
Applicants and the remainingz Objectors who had filed Statemants
of Opposit}on, specifying terms, conditions and restrictions
for protection of the rights of tha Objec:ogs and agreeing to
join in the request for entry of a decree in thase proceedings
embodying such terms; coﬁditions and restrictions. The Stipulacion
has beaen filed herein and appears as a part of the record of

this case.

599
APPENDIX C



the Morthw:st cornar of Section 15, Township 3 South, Rangz 87
]& ) Wost of the 6th P.M. bears South 86°24" East 66,364 [eet.
J

Fim b

(T2 abovz water rights ave hereinaftar referred to as thz
"Subjeet Water Righes'.)

2. The BSubject Water Rights (togethar with other
wager rizghts not invalved in this proczading) comprise the

"Sweetwater Hydroalactric Projest No. 482" as desiznatad in

~tirs aforomentinnad Deerce. Under the Sweetuater Hydroalectric
Project, Rompozo plannad to divert and to stora waters derived
from thz Subjcet Water Rights, and then conduct such waters
througa the divide which separates the South Forkx of the Waite
Rivar drainaszs basin from the Swestiuatzr Cresk drainage basia.
The South Forlk dra ¢ basin drains iato, and is tributary to,
iz Waite River wnich flows from tha State of Colarado into
Utah and thzaece into the Greaen River. Tha Sweetwater Creea
l) + ° .
'5"J drainagz basiun drains into, and is tributzry to, the Colo ado
River whizh flous in a wastarly direction and departs from
the Statz of Colorado, The Colorado River drainage basin
in Colorads is separated from the Vhita River draipage basin
by a divide. Accordingly, under the Sweetwater hydroelectric
Project, a transbasin divarsion was planned whereundar wacers
divertad and utilizad under the Subject Water Rights would be
entirely diverted from the basin of origin of such watars
{th2 Waite River Basin) and no return flow therefrom would
repizva to such hasin within the State of Colorado.”
3. Since thz date of the award of the Subject Water
1524 1. The evideagz indicated that the Swzetwater Hydroelectric
Projest contemplated regulation of the peastoch pressure system
such that uwaters could bz madz to flow from the Sweetwatar side
through the Plateau Tunnel to the South Fork side. The evidence
escavlishas, however, that in tha event of such use the water
so transported would be temporarily impounded in the Meadows
Roservoir and chen reconducted through the Plateaw Tunnel to be
dizcharged through the plaanad hjdroelectric plants situated on

the Susetuater side of the drainage divida, Hence, as planned,
ulgimately all waters diverted for usz from the Seuth Fork drainage

weuld ba utilizad in the Sweetwater (Colorado) drainage bas*nﬂand
not returnzd to the White River drainagze area,
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Rights, Applicants bave madz applications for findings of
e

reasonable diligence within the times and in the mannex
¥equired by applicable statutes, and Orders and Findings
of Diligence have been entered with respect to each such
application., The Court finds that the Subject Watexr Rights

have not been abandonad and are in force and effect.

4, Dry Creek argues that the Subject Water Rights
should never have been granted or should now be cancelled
for failure to exercise due diligence in their development.
These arpuments are not well-taken for several reasons. The
original decree is res adjudicata with respzct to ths validity

o —— = T

of the water rights decreasd therzin., See Boulder and Weld

County Ditech Co. v. Lower Bouldarx Ditch Co., 22 Colo., 113,

43 P. 540 (1896); R=agle v. Sguare 5. Land and Cattle Co.,

133 Colo. 392, 296 P.2d 235 (1955); City of Grand Junction v.

Kannah Craek Water Users Ass'n., 192 Colo. 279, 557 P,2d 1169

(1976); Greenv. Chaffee Ditch Co., 150 Colo. 91, 371 P.2d 775

(1962). The speculation issue urged by Dry Creek was specifically

raised by an objector and implicitly resolved by the District
Court's decraaz adjudicating thz Subject Water Rights. That

decree was affirmed on appeal. Colorado River ¥ater Conservation

District v. Rocky Mountain Power Co., 174 Colo. 309, 486 P.2d .

438 (1971), cert. den. 405 U.S. 996 (1972). With respect

to due diligence, Dry Creek is bound by the series of decrees

obtained in proceedings conducted pursuant to statute in which

‘it has bzen found that Applicants and theair predecessors in

interest have exercised duz2 diligence in development of

the Subjoct Water Rights. See Reasle v, Square S. Land

and Cattle Co., supra; Otto Lumber Co. v. Water Supnly and

Storase Co., 106 Colo, 546, 107 P.2d 1046 (1940). The last
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of these decrzes was issued July 28, 1977, approving and
confirming a Ruling of Referee in W-719-76 based on an
applicacion filed May 28, 1976. By thz terms of that decree
tue next applicatlion for quadrennial finding of rcasonable
diligence is to be filed in May of 1980. The statutes

et
contaln no requirement that a demonstration of reasonable

diligence be made as part of a change of water right proceeding.

The pre-trizl order do2s not list this as an issve. Finally,

the record in this proceeding amply demonstrates reasonable

.diligence to maintain the Subject Water Rights in effect

and to procazed toward development thereof by extensive

and diligent efforts to obtain changes in water rights

nacessary to permit development to occur after the original

plan was fwmpaired by inclusion of part of tha Msadows
e ———

Reservolr site and the point of diversion of Patterson

Iy

Creek Diversion Pipe within the Flat Tops Wilderness

by Congrcsgioﬁhl action on December 12, 1975.

5. On December 12, 1975, subsequant to the institution

-9a- 564



of these proceedings, Public Law 94-145 was enactod by

30 the Unitoed States Congress which designated certain lands
in Rio Blanco County for inclusion within the Flat Tops
Wilderaess. The designation of areas to be iacluded was
nade under the Mational Wildarness Preservation System Act,
’16 U.5.C. 1132 et seq. The point of diversion of o:e of
' the Subject Water Rights as originally d=cread {th2 Patterson
Cresk Diversion Pipe) lies within the area designated to be
included withia the Flat Tops Wildarnass Arxea as do portions
of the land which would bz inundatad by the }{eadows Reservolr.
6. Dry Creek argues that once development of
facilicies to permit diversions pursuant to arwater right
have been precluded beczuse facility loczations are inecluded
within a wilderness area the water right is effectively
extinguished. It would then follow thet no changz of water
01531 right applicatien to renove the facility locations from
the wilderzes;'area could bz entertained, Dry Crzek's argument
is unpersuasive. A conditional water right constitutes a vested

—

property right. Moonsy v. Kuive=, 194 Colo. 477, 573 P.2d 538

e i,
(1973). Ona incident of that right is the right to change of

point of diversion, change of use, or both, if no injury is
caused to others, C.R.5. (1973) 37-92-103(5); 37-92-305(3):

Cicy of Colorado 3prings v. Yust, 126 Colo. 289, 249 P.2d 151

(1952)? If Dry Creek's contention were correct, the wilderness

legislation would effect a taking of conditional water rights
R .

without duea prozess of law in contravantion of thz Fourteenth

Amzndnent to the Constitution of the United 3tatss and
Article 1I, section 15 of the Constiturion of the State of

. 3 Colorado. No such inteat can be imputed to Congress. See
e

Ex Parte Endo, 323 U.S, 283 (1946), Congress carefully

praservad, or providad compensatioa for the taking of, property

*This case involves change of point of diversion only.

“10- 564
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rights of other kiads facident to creation of wildarness
arczas. 16 U.S.C.A. § 1133 (c), 1134. Provision is madea for
establishment and maiatenance within a wilderness arca of
"raservoirs, water-conservation works, public projects ...
and other facilities needed in the public interest,’with
Presidential approval and tpon his determination that

such . use or uses in the specific arca will better sexva the
interests of the United States and the people'thefeof than
will its denial; ..." 16 U.S.C.A, § 1133(d)(&4). If thzre'is
any ambigulty, the limited legislative history on this point
indicates that it was assumed to be clear that Colorado law

- ———

would permit changes of points of diversion to move points

of diversion encompassad within the Flat Tops Wilderness

e e

Arza to nzv locations outside the wilderaess boundaries.

See Dry Creek Exhibits 1 and 2, Hearings before the Subcommittee
on the Environment and Land Resources of the Committee ou

Intaerior and Insular Affairs United Staces Senate, espzcinlly

.,

the commants of Senator Haskell at pagss 382-3383 of'EﬁEibiE'l,

and Exhibit T at pages 7-8. The Court concludas that the

.

inclusion of the point of diversion of Patterson Creek Diversion

[,

Pipe and portions of land to bz encompassed within Meadouws

Reszrvoir within Flat Tops Wilderness does not prevent the

) ——
change of point of divarsion of the aforementioned rights

—— e
as sought in these proceedings.

7. On Januarzy B, 1974, Applicants Gulf-Standaxd,
———

as the succeszsfil biddars therefor, were awardad an o0il shale
leace by the Uaited States of America, pursuant to the Federzl
Protoitype 0il Shale Leasing Program. Th2 said oil shale lease
covers lands designated as "Traet C-a" in Rio Blancoe County,
Colorado, situated in partsh;f—faﬁﬁgﬁip 1 South and Towaship 2
Souih, Range 99 West of the 6th P

obu
-11-
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8. The Applicants, Gulf-Standard, aftor the
acquisition of the Tract C-a Leass commznced cxploration and
development operations on and in connection with such Tract
undar tha name of "Rio Blanco 0il Shale Project”. Subszquently,
the parties (Gulf and Standard) formad 2 general partnership
for the development and mining of Tract C-a under the name of
"nio Blanco 0il Shala Company” which will herainafter be
refarred to as "Rio Blanco.," Rio Blanco has cxpended more
than $200,009,000 in connection with the Tract C-a Project.
Tract C-a was denominated as a tract particularly amenable
to development through open-pit mining methods. At present
Rio Blanco plans that initial experimental developzent will
rake place over scre four years and will be throuzh a
modi:fied in situ extracticn method,

9. Upon being awarded the leass on Tract C-a,
Applicants Gulf-Standaxd commanced studies of water supply
systams to“pcét tiie requirements of the oil shale project.
The said Appliconts submitted applications to this Court for

water rights in connaction with the "Yellow Creek Reservoir™

T ——

situated on Yellow Creek, a tributary of the White River, at
a distance of approximately four miles upstrean from the point

that Yellow Creak discharges into the White River.2° Thx

)

location of tha dam of tha Yellow Creek Reservoir is determined
by a line extending along the axis of the dam, which line bagins
at a point on the right (Morch) abutment thareof located

19,909 feust Forth 31°42' West of the Southzast corner of
Szetion 1, Township 1 Morth, Range 98 West, 6th P.M.; thence
beariig South 18°CO0‘ West a distance of 2,200 feet.

2. The case dasigrations of applications for water rights

with respect to the Yellaw Croek Reserveir in this Court axzc
W-2221, U-2514 and W-2541.
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10. Shortly after the awvard of ths Tract C-a Leasa,
Guif-Staadard commenced investigations of the available

———

water rights which might be acquired by purchiase ro supply

a dopendable source for the water requirsments of the company's
project. Negotiations warz ccmenced in early 1974 by
Gulf-Standard with Rompuco seaking to obtain the right to

acquire the Subjeet Water Rights. These negotiations culminatad

in the execution of a eontract on April 15, 1975, providing

for the acquisition of the Subject Water Rizhis by Gulf-Standard.

In accorda:ice with the provisions cf tha said co-tract,

these procecdings were insticuted seaking the changa of the

D

Subject Water Rights, on an alteraacive basis, from tha
e

points of diversion, character of use and typa of decreas

specified in the original decrees for said rights, in order

that said rights may be diverted at the new point of diversien

fron the Whita River, designated balow, transported therefrom

to the Yellow Creck Reservoir for impoundrment therein, and/or
———— *

transporied to the vicinicy of Tract C-2 to be utilizéd,
——— .

eithar by direct flow application or by storage, and thereafter

application for miniang, industrial, refining, retorting, power,

dorestic, irrigation, fish and wildliie propagation and

yecreational vses. In its Application, Applicants propose

that a portion of thes said watars derived from the subject

water rights may Ee allocated by Applicants, Gulf-Standard,

to existing or proposed municipalities or housing developmants
——e——

in the general regioa in which Tract C-a is situated to

supply the increased municipal and domestiec water needs

properly attributable to Rio Blaiwco's developments and

activitics incident thzreto. 1In addition, the Application

proposes that portions of said waters may be utilized in

implementation of the Plan of Augmeptation of Applicants,

(]
[ p]
C..
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Guli-standard, approval of which is sought in the said Case
W 12 W-2514, or for the purposes of exchange of use with other
water rights as permitted by applicable law.
11. Applicants, Gulf-Standard, seek as an

alternative to the points of diversion specified {n the

decrees for the Subject Water Righis, the right to diverc
the water representad thereby from thz White River at.a
point below the Town of Meeker, Colorado, described as follous:

Thz interseciion of the axis of

the diversion dam (vhich is coineident
with the center line of the diversion
conduit) with the lefr (South) baak

of the Y“hite River is situated at a

point whence the MNorthwest Corner of
Section 13, Township 2 North, Range 98
West, 6ch Pzincipal Meridian, bears

North 8i°09' West a distance of 3,905 feet.

12, Applicants, Gulf-Standard, propose to construct

a concrate overflow diversien structura, together with earthen

dike extensions across thz White River, or other appropriate

|24 ‘ - ’ * -
043 diversion works, at the point designated in Paragraph 1l above,
*

incorporating an intake and pumoing plant_of suificient

cagacity to divert the water attributable to the Subject

Water Rights intoc a pipeline, tumnel and related works to

convey such water, either directly to the point of use in
the vicinity of Tract C-a, or for storage in the Yellow
Creek Reservoir, and retention therein for later conveyance
through conduits and pumping stations to the points of use.
13. By utilization of the Subject Water Rights
by Rio Blanco as scught in these change prcceedingst‘EQQTWACers

attributable to such rights would be permitted to flow,
i

154 unimpaded, from the location of the original points of
diversion or impoundment along the natural course of the

Soucth Fork of thz White River thencz down the White River to

the new point of diversion specified in Paragraph 11 above, where

: 563
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such waters vould be collected in the forebay to bz croated

by tha structure dzscribed in Paragraph 12 above, situared

11540 on the White River below ths Town of lleeker at a point
approximately 87 stream milas below the original points
of diversion.
14. Dry Cresk is the owner of the following vested
water righrs:
Adjudicatrion -Apnronriation
Structure Amount Dace Date
Little Ditch 3.00 cfs 10/22/139%0 04/04/1586
absoluca
Delanzy Enl., 2.2D efs 10/10/05 04/01/01
Little bitzh absolute
Little bitch, 4.03 cfs 05/25/42 04/15/02
2nd Enl, abzolura
“John Dealaney 1.30 cfs 03/19/20 10/15/1592
Ditech absolute
John Dalaney 2.24 c¢fs 08/19/2¢ 10/15/1892
Ditch, 1st Enl. absolute
. Blair Ditch 2.40 cfs 03/24/29 04/15/1383
o4b absolute
Blair Ditch 4,00 cis 03/24/29 04/15/1583
cond,
Blair Ditch 1.80 cfs 08/24/29 o7/o01/12
1st Enl. absolute _
Blair Ditch 3.65 cfs - 05/26/42 10/01/12
2nd Enl. absolute
Blair Ditch 1.34 cfs 05/26/42 05/01/31
3rd Enl. absolute
Forney-Corcoran 6.00 c¢fs 05/25/42 03/15/1893
Ditch absolute
———
Forney-Corcoran 5.47 cfs 05/26/42 03/01/70
Ditch lst Enl. absolute
Raley Reservoir 23,649 AF 11/06/72 04/03/70
cond.
Hzary Resecvoir 37,116 AF 11/03/72 04/03/70
?ﬁ.( cond.

Tuz points of diversion of some or all of these rights are

on tha Waite River or its tributaries between the original

—

-15-
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points of diversion of the Subject YWarer Rights and the
proposcd alcernate point of diversiza of the Subject Water

Rights. The Court takes judicial norice that the records of

the water court refleoct the euistence of numcrous other

solute and conditional water rights, some senior and som2

Junior to the Subject Water Rights, having points of diversion

at various locations on the Ghite River and its tribuataries

bzlow the original points of divarsion cf thz Subject Water

Rights,

[,
e
cr
[ gl

(ot

e e s T

- 15. Fundamentza) questions of policy ivhere in a

dzcision whether conditional water rights should be subject

to changes of points of diversion and of use. A conditional

warer right witich mizht be uneconomical to davalon at its
& £=] 3

original location wmignt become economically attracrive at

4 new point of diversion or for aprplication to a different

benzficial use. Thus, a chanzz of such a conditional warer

right might result in develosment of a project which would :

=
never have burdened the stream werz the change not permitted.

Major projects foundad upon conditional water rights frequently
changa substantially in scope and features as progressively
more refined enginzering studies advance such projects from

initial conception to completion. The changes may result in

differences in the draft on the streem. Thus, until a con-

ditional water right becomes absolute by application of
vater to bencficial use the draft on the stream cannot be
known with certainty. The legislarure undoubtadly was mindful

e —— O

of these and other problems incidant to changes of conditienal

water ¥ights when it resolved the fundamental policy questions
in favor of permitting changes of conditional water rights.
€.n.s, (1973) 37-92-103(5); C.R.S. (1973) 37-92-305(3).

The only quastion which an apnlicarion for change of watet
. "

~16~-

o — s
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right presents for judicial consideratien is whethar the

change will "injuriously affect the owner of or persons

entitled to use water under a vested water right or decresed

conditional water right," C.R.S. (1973) 37-92-305(3).

If it will not, the change of water right "shall be approved.” 1d.

16. In the case of change of point of diversion

PR

of an absolute water right, limitation of the quantity to
.'--‘—-4-___.___._—‘

be diverted at the new location to the amount historically

diverted at the original point of diversion provides cne
reliable criterion to prevent injury to other water rights, and

such critarion has been adopted. CGrzen v, Chaffes Ditch Co.,

150 Colo., 91, 371 P.2d 775 (1%52). In the casz of a conditional
water right the amount to be divertad at the original point

of diversion is inherently uncertain. The project whan built
might divert less than thz quantity conditionally_decreed;

indeed, the project might nevar be built at all, As a result,

S

——

1552 an applicant for change of conditional water right cammot

establish with certainty what the draft on che stream would

o

have been had the project gone forward in tha logical

e

development of its original conception. To hold that for

ettt

such reason an applicant for chang2 of point of diversion

could not carry his burden of proof to show absence of injury
to other water rights would utterly defeat the legiélative
purpose to allow such changes. C,R.S5. {1973) 37-92-103(5).
The task for the Court is to adopt a construction which will

imnlement the purpese of the legislatured+ The direction to

be taken has already bzen indicated. In Twin Lakes Reservoir

and Cannl Co. v. Citvy of Asvon, 193 Colo. 478, 563 P.2d4 &5 (1977)

| )]
foQ {"Twin Lak%es") it was recoznized if not held that the appropriate

measure of the water divertible at a changed or alternate

point of diversion of 2 conditional water right is the draft

3. Moonay v. Kuiner, supra; Frohlick Crane Service, Inc. V.
Maclk, 132 Colo. 34,510 PUZd 3% (1973,

e



on the stream contomplated at the time of tha original

e —

appropriation {the "Contemplated praft”). In Twin Lakes

the Contemplated Draft waa establishad by the nzeds of the
| o4
oo+ . project lands upon which the wiater was to be applied to
beaeficial usa., In the nresent case, the Conccmplated

e ——— - e

Drait was for the principal, or fizst in tize, bazneficial :

I
use of power generation. The initial and continuing nzed for /

———— __-—-—--—.__.

-_._.I 1
— i

the power cannot ba demonstratad witn tha C"ltalntj thac

—

applied to proof of initial and continuinz needs of the

I

ntinuing nesds of |
|

\

project lands in Twin Lakes. Indeed if the chanﬂes of

vater rights are granted no power._ wxll be. ge1erated To
el 2iF e

B

hold that such indzFfiniteness disables Rompeco from carrying
its burdan of proof to show absence of injury to other water
rights would effactively prohibit chansge of water rights with
respact to the Subjeet Water Rights and other conditional

water rights of similar character, Such cculd not have

bean the legislative intent. The contemplated powsr generation

at the time of the original approprintigﬁ was adequata to f /
) "‘-—--.______ - H
support the adjudication of tha Subject Water Rights. The /

<
a
i

Contemplated Draft for purpose of the change of water rightsi

proceeding must bz concluded to be datarmined based on the

s =

original contemplated power generatiom.

i
1
17. It is found that the Contemplated Draft on !
I
|

; the sources of supply of the Subject Water Rights was all

waters available, in priority, to such rights at the respective

‘ points of diversion originally decreed in_the_adjudicatien

prozeeding, which the claimant anticipated-to-average-106,295

acFE‘ffff_gif_!fffl-iﬂ_EEE—ﬂggEe33ta"fzam*all"oﬁ‘the sources
of supply, being composed of 77,395 acra feer frem the South \
e

e

1 -

[y
C.

Fork of the thite River and its tributaries-above-Meadows-Dam,)

—

12,070 acre feet from Wagon Vhoel Creek and 16,900 acre feet
f
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from Pacrterson Creeck. This is supperted by the record in
the original adjudication proccedings and the testimony
of witnesses Fleming, Van Sieckle and Witaschek in this
proceeding,

13. In accordance with the Stipulation entered in=—

e

between Applicants and the Colorade River Water Cosnservatics
District and Thz Suparior 0Ll Company, Applicants Culf-

Standard are required to wmaintaln a system of gaging static:

to measure tha flow at the oziginal ﬁoiuts of diversion frco
which the water officials shall caleunlataz the water vhich ri-
be diverted or otharwise utilized a2t the proposasd new point
of divarsion after daduction of by-passes required to meet
the demands of senior appropriators under the priozity systes
afrer deduction of amounts to compansate for transpoftation

losses betuean th

w

decreed points and the new point of
diversion and, after empleymaat of a time delay factor to
reflect tha ﬁériod of time requirzd for waters measur;d atc
the original points of diversion to reach thz new point of
diversion.
19, The Stipularion contzins the following provis.=
with respzct to losses incurred in transporting waters from
the original points of divarsion to the new point sought in
these proc=adings: _
"As shown in Exhibit B hereto, the current estimat:
of maximum stream losses in transportation of saic
water is Five percent (37%) based vpon the approxico=——
—e
criteria utilized by the State Engineer of the
State of Colorado. Enginzering studies are current:
in progress, however, by Applicants to more accura.-
dotormine the stroam losses for the specific reachs

of the straam pertaining to the change of point of
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diversion sough:z hurein, and the factor
to b2 applied for reduction of water
available for diversion at the new point of
diversion shall be the actual losses as
demonstrated by tha engineering datz devzlopad by
sald studies."”
The Court finds that the evidencz introduced in these
proceedings establishes the reasorableness of the estimates
of transportation losses which were derived from studizs mads
pursuant to tha Stipulation, being in the amounts of 5%

transportation loss in July, August and September and 2.5% loss
T e,
for months from Qectober through Juna,

20. The Court finds from the evidence introduced in
these proceadings, which findiug is supported by the evidenca
and testimony entered in the adjudication procezedings in
which the Subject Water Rights were decraz2ed, that thz componants
of the Swestwater Hydroalectric Projzct ware dasignad in such

=

manner that water lost by system inefficiancies (i.e., the
annual averzge amount of water that Jg;ld percolate through
or undzr the storage dams, diversion dams, canzls, or other
structures or facilities) would aggregate not more than
three~tenths of a percent (0.3%) of the averagz annual
yield projectsd for the Subject Water Rights. Thare was no
showing that the timing of such losses or any part ﬁﬁereof
would havez made the water so lost availsble for diversion
based on water rights having points of diversion downstraam
from the Sweelwater Hydroslectric Project at times when
such diversions would occur.

21. bue nofica of these proccedings has been given

as required by law and the Court has jurisdiction over the

partias to, and the subject matter of, such proceedings.
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22, As specified in the Stipulation, Applicants
have caused a gaging system to be installed to measure flows
from the various sources of supply of the Subject Water Rights
a4t or near the various original points of diversion of such
rights. Attachad hercto as Attachment A is a map portraying
the gaging system so installed by Applicants. Gage numbered 3
situated in Patterson Creek as shown on Attachaent A was
located within the bourdaries of the Flat Tops Wildarness
Area and was required to be removed on October 7, 1977.
Pursuant to the Stipulation, Applicants have conducted studizs
in order to correlats by statistical znalysis flows on Patterson
Creek at the orizinal poiat of diversion of the Patterson
Creek Diversion Pipe with the readings of gage numbered 4
(as porﬁrayed on Attachment A) waich neasures flows on the
Scuth Fork of the Waite River immediately outszide of the
Flat Tops Wilderness boundary. TFrom such studies Appliﬁancs
kave devalope':'j a correlation curve wnich is attached hereto

—— P

as Attacknment B which gives 2n equivalent relatioaship betueen

i

the flows measured at gzge numbered &4 and at the original point
of diversion of the Patterson Craek Diversion Pipe. The
utilization of correlation by statistical analysis is a
recognized method frequently utilized for water measurement
purpeses; in this case, the method adequately reflects the
flow at the original point of divarsion of the Patterson

Creek Diversion Pipe.

23, Dry Creek has proposed certain terms and conditions
to pravent the propesed changes of water rights from injuriously
affecting the owner.of or persons entitled to use water under
a vested water right or a decreed conditional water right,
pursuant to C.R.S. (1973) 37-92-305. Except as thosa
proposed terms and conditions are incorporated in this decree

-21- o7u
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it is found and concluded that thzy are unnecessary for such

purpose. The more significant of Dry Craek's proposed

terms and conditions are discussed in the following subparagraphs.
a, Dry Creek urges that diversions at the alternate

point of diversion must be limited to those which would have

occurred had tha project upon which the Subject Water Rights

are based been constructed as planned, citing Twin Lakes.

Dry Creek contends that minimum stream flow conditions,
i

maxiomen reservoir fluctuation conditions, maximum rate of
___._,_.o-—n-—-'-‘"' Tt P i

Py ‘ _*___-—“—'-_'—-. - Tl
discharga conditions and othzr conditions would have been
_—

imposed by the Federal Energy Regulatory Cemmission to protect
fishlife in the stream and other envirormental valuss. On

the basis of the evidenca, this appears to be corfec;: Dry

Creak then contends that such conditions must be imposed at
the alternate point of divarsica to sa;isfy the Contemplated
Draft critgri&h of Twin Lakes. No casz has been found which

K2
addresses this pracise quastion. Howavar, any such conditions
would have been imposed for the preoisction of environmental
and racreational values such as maintenance of fishlife.  To
impose such conditions on diversions at the alternate point
of diversion is entirzly unnecessary to the intended purpose, for
when the alternata point of diversion i1s being utilized tha entira
flow which ecould hava bsen diveréed in priority at the originazl
points of diversion basad upon thz Subject Water Rights rerains in
the stream until it reachess the alternatas poiant of diversion
some 87 miles downstream. Any benafit accruing to junior
appropriators througﬁ imposition of those conditions is

incidental and irrelevant to their purposa, Loss of the

-22-
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possible benefit is coacluded not to constitute an injurious

R i

effect to decreed conditional water rizhes within the meaning

£ C.r.8. (1973) 37-92-305(3). As Applicants note, the evidence
establishes the likelikood that construction of tha diversion
structure at the alternate point of diversion will be subject

to conditious imposed by the federal agencies from which permits
for such construction must be obtained. To impose additional
conditions on diversion based upon conditions which would
have been imposed had ths original project been constyucted

would subject rha Subject Water Rights to a double burden

—

completely unnecessary to accomplish the purpose for which
tha conditions relating to the orisinal project would have
bzen imposa2d. It is cencluded that conditions which would
have been imposad had the project upon which the Subject
Jater Rights arz based been constructed as originally élanned

need not be imposed on diversions at the alternate point of

diversion in order to meet the standard of Tuin Lakes or for

any other reason,

b. Dry Creek urges that conditions would occur from
time to time which would have requirzd that water divertible
in priority pursuant to the Subject Weter Rignts be passad
down the South Fork of the White River bacause thz capacity
of the components of the Sueetwater Hydroelectric Project
would havae been insufficient to permit the water to be
applied diresctly to beneficizl us2 or stored. The evidence
does not support that contention. The record upon the basis
of which the Subject Water Rights werz initizlly decreed in
Civil Action No. 1269 in Rio Blanco County District Court,
and the testimony of Messrs. Fleming, Van Sickle and Witaschek
in this proceeding for chainge of watzr rights are adequate to

establish 2 prima facie case that Rompoco designzd the

-23-



components of the Suestwater liydroslectric Project in orvder

lr__‘; todjvert and utilize all waters available to the Sudbject
I = - T T

Uater giggﬁi_ip priority. It is found that no spillage oxr

forezone diversions would have taken place had the project
been construzted as contemplated at thz time of thz original
decrces, Therefore it is unpecessary to limit diversions
based upon the Subjeect Water Rights to reflect any spillage
or foregone diversions resulting from lack of capacity of the
project facilities to accommodate all water divertible in
priority.

24, The Court finds and conciudes from the evidence
iatroducad that the limitatisas, terms and cenditions specifiad
in the Stipulation which are herzinafter incorporated into
this Decree, together with the othar limitations, terms and
conditions specified in this Decree will prevent the chanze
of water rights sought by Applicants frem injuriously affecting
the owner of or parsons entitled to use water under o vasted
water rights or a decreed conditional water right, withia the
meaning of C.R.S. (1973) '57-92-305(3}.

JUVGIETT AND DECREE
IT IS HEREDY ADJULGED A!D DZCREED THAT a change of
ser rights of the Subject Uater Rights to establish an
E(;!te point of diversion is heraby granted and dacreed
‘ollows:
1. The Subject Water Rights may be diverted from
aite River at an alternate point of diversion at the
- Creek Dam Diversion and Pumping Works which will be
:d such that the intersection of the axis of the
sn dam (which will be coincident with the center line
iversion conduit) Qith the left (South) bauk of the

2r is situated at a point whence the Northwest corner



water judge on the question of injury to the vested rights of
)(—)135 others for a period of two years from the date hereof, subject
to further extension upon further ordar of the water judge,
all pursuant to C.R.S. (1973) 37-92-304(6), as amended.
It is further ordered that a copy of this Judgment
#nd Decrce shall be filed with the State Enginser and the
Division Engineer as providsd by €,R.S. (1973) 37-92-304(8).
- In viow of anticipatcd.delay in mailing copies of
this Judgment and Decree to intevested parties,on the Court's
own motion, it is further ordered that the time for filing

motions directed hereto is extended to and inecluding January 15,

193¢,
Done this 5 day of z{:L:a¢n4ﬁ¢’ , 1979.
/.7

LAY

P Ay R tin
~ GEOXGE E. TOHR,
Water Judge
087
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