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THE 1987 NONPOINT SOURCE POLLUTION AMENDMENTS AND

STATE PROGRESS UNDER THE NEW PROGRAM

John H. Davidson

I. Introduction

A. Summary

In the Water Quality
Act of 1987 Congres
has again attempted
to nudge states in
the direction of
direct controls over
nonpoint sources of
pollution. This
paper assesses the
nonpoint program in
light of this new
law, and takes a
look at some state
programs
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II. Some General Observations

A. There are two worlds of environmental regqulation.
One is in Washington and is made up of specific
regulations, central plans, papers, policies and
enforcement strategies. It is the world of BPTs,
BATs and BPCTs. The other world is "on the ground"
in American’s forestry, agricultural, mineral,
recreational and related land-intensive industries.
This is a geographically immense and functionally
practical world, most of it far from the sight and
experience of regulators. The economy in this
second world is dispersed, typified by small
production units with small operating margins. It
is a world where "getting the job done" is most
respected and where any useful tool, be it a
chemical or a flowing stream, is viewed as just
that. In attempting to deal with nonpoint sources,
Washington and its satellites in the state capitols
will encounter this second world. It is not only a
new ball game, but an entirely different ball game.

Until now water pollution regulation has




focused on the imposition of technology-based
effluent limitations through NPDES permits.

Enforcement has been in the federal courts and

agencies -- relatively safe and familiar venues for
the regulators in central government. There is,
after all, seldom doubt about the compliance of
unsuccessful defendants in such jurisdictions.
Turning the regulatory gun on nonpoint sources
changes the nature of the hunt.

One theme of the recently amended and revised water
quality legislation may be a realization on the part
of Congress that the solution to water pollution
will require standards that go well beyond the
technology-based effluent limitations which now
provide the baseline for most NPDES permits. In
addition, permit holders must now concern themselves
with toxic "hotspots," total maximum daily loads,
individual control strategies for toxics, as well as
state programs to protect estuaries, lakes, and
groundwater. Water pollution control requlation
appears ready to reach for a new level of
complexity.

Many states have enacted, or are in the process of
enacting, groundwater protection legislation.
Additionally, Congress will soon consider a
groundwater protection bill. E.P.A. has recently
published a proposed strategy for protecting

groundwater from pollution by agricultural




III.

A.

chemicals. The Water Quality Act of 1987.inc1udes
at Sections 319(h) and (i) ([33 U.S.C.A. Secs. 1329
(h) and (i)) provisions for grants toc states to
carry-out groundwater protection activities. It is
no accident that these provisions are included in
the sections which create the new nonpoint source
management programs. Most programs that deal
effectively with threats of groundwater pollution
also will significantly reduce the threat of
nonpoint source pollution of surface waters, and
vice versa. Both forms of pollution are the result
of man’s activity on the land, and are probably part
of the same whole; perhaps it would be better to
follow the several European nations which group
nonpoint and groundwater pollution concerns under
the heading of "soil pollution."”
It is reasonable to expect groundwater and nonpoint
source programs to converge.

Background - Nonpoint Source Requlatijon Prior to 1987.

Prior to the 1987 amendments, the CWA addressed nonpoint

source contrel in only one provision, 33 USC Sec. 1314(f)

which reads:

The Administrator, after
consultation with appropriate
Federal and State agencies and
other interested persons, shall
issue to appropriate Federal
agencies, the States, water
pollutlon control agencies, and
agencies designated under section
1288 of this title, within one year




after October 18, 1972 (and from
time to time thereafter)
information including (1)
guidelines for identifying and
evaluating the nature and extent of
nonpoint sources of pollutants, and
{2) processes, procedures, and
methods to control pollution
resulting from --

(A) agricultural and silvicultural
activities, including runoff from
fields and crop and forest lands;
(B) mining activities, including
runoff and siltation from new,
currently operating, and abandoned
surface and underground mines;

(C) all construction activity,
including runoff from the
facilities resulting from such
construction;

(D) the disposal of pollutants in
wells or in subsurface excavations;

(E) salt water intrusion resulting
from reductions of fresh water flow
from any cause, including
extraction of ground water,
irrigation, obstruction, and
diversion; and

(F) changes in the movement, flow,
or circulation of any navigable
waters or ground waters, including
changes caused by the construction
of dams, levees, channels,
causeways, or flow diversion
facilities.

Such information and revisions
thereof shall be published in the

Federal Register and otherwise made
available to the public.

See 40 C.F.R. Sec. 130.6(1987). "Section 208" planning
was the major provision for dealing with nonpoint

sources, and it is clear from those provisions that




Congress intended that any nonpoint regulatory programs

are to be initiated by the states.

Because water quality planning continues to play a formal
role in nonpoint source programs, it merits a brief
review. The drafters of the 1972 legislation recognized
that regulation of point source discharges would be
insufficient to reach legislation objectives. Planning
was intended to be fully integrated into the CWA’s water
pollution control strategy. The idea was that before
permits would issue or federal construction grants made
there would be a systematic plan that would, among other
things, allow decision-makers to address the more
difficult pollution problems first, and to proceed with a
full awareness of the extent of pollution in a region or
water system. In practice this was turned around;
standards were established and implemented through permit
programs before the planning provisions were given
serious emphasis.

The Act’s planning provisions appear in different parts
of the statute and sometimes overlap. EPA is authorized
to make grants to states for pollution control programs.
One of the conditions of all such grants is that an
annual plan "for the prevention, reduction and
elimination of pollution in accordance with" the CWA be
in place. 33 U.S.C. Sec. 1256(f)(3). Thus planning is
required of all states. The planning provisions are

broken down into (1) the "continuing planning process,"

10




(2) areawide waste treatment management pianning, and (3)
basin planning.

The "continuing planning process" is a firm prerequisite
to the approval by EPA of a state PEDES permit program 33

U.5.C. Sec. 1313(3). The plan must cover all navigable
waters within the state. The Act lists the minimum
elements of a plan; These include ELs and WQSs,
incorporaticn of all other plans, imposition of total
maximum daily loads, adequate authority for
intergovernmental cooperation, adeguate implementation of
WQSs, control over all "residual waste" (i.e., sewage
sludge), and a list of priorities for construction of
waste treatment facilities. 33 U.S.C. Sec.
1313(e) (3) (A) - (H).

The "areawide waste treatment management plan," also
referred to as the "Section 208" plan, is a specific
response to the realization that point source permits,
ELs and WQSs, are not by themselves enough to eliminate
water pollution. 33 U.S.C. Sec. 1288. Significant
pollution may originate from "nonpoint" sources or from
complex pollution problems that are not responsive to the
approach of standards and permits. These include, for
example, run-off from construction sites, urban (paved)
land, agricultural land and from forestry sites,

The Section 208 process first requires that the governor
of each state designate each area within the state which
has substantial water quality problems. The governor

then designates an agency to develop the "areawide waste

11




treatment management plan" for the area. If pollution
over an interstate region is involved, the respective
governors are to consult to find a single representative
organization capable of developing a plan.

The state itself is required to act as the planning
agency for any portion of the state which is not
designated as part of a planning region. Details of the
plan are set out in the CWA, and include: (1) the
identification of the treatment works necessary to meet
municipal and industrial waste treatment needs for twenty
years; (2) identification of the means necessary to
implement the plan: (3) a process to identify all
nonpeint source problems; (4) procedures and methods
"including land use requirements" to control nonpoint
sources; and development of procedure to control the
disposal of sewage sludge. 33 U.S.C. Secs.
1288(b) (2) (A)-(K).

Once the plan is developed the governor is to designate
"waste treatment management agencies" to implement the
plans. These may be existing or newly created local,
regional or state agencies or political subdivisions, so
long as they have adequate continuing regulatory
authority to implement the plan.

After approval of a Section 208 plan and during the
implementation of the plan, no grant for the construction
of a waste treatment facility may be made except in

conformity with the plan, nor may an NPDES permit issue.

12




Federal funds covering up to seventy-five percent of the
cost of planning and operating a facility are available.
In summary, the Section 208 planning process is intended
to generate at least three programs. First is a
regulatory program to control urban growth and industrial
facility sitting based upon potential for water
pollution. The language of the CWA is that the plan
*shall include . . . the establishment of a regulatory
program. 33 U.S.C. Sec. 1288(b)(2)(c). Second, a
coordinated program is to be developed for the planning
and construction of waste treatment facilities. Third,
nonpoint sources including at least agriculture,
forestry, mining and construction, are to be controlled.
The strong suggestion of Section 208 is that the states
need to develop requlatory programs reflecting unique
local conditions and pollution problems as a supplement
to national uniform ELs. Although this result has been
achieved only in isolated cases, it may be that as the
enforcement concern of EPA gradually broadens to
encompass nonpoint sources of pollution Section 208
planning will also grow in importance.

A third required type of planning--River Basin
Planning--is less likely to play a significant role in
the evolution of water pollution control law. The Water
Resources Council is required to prepare a "level B" plan
"for all basins in the United States. 33 U.S.C. Sec.
1289. The Water Resources Council was created by the

Water Resources Planning Act of 1965 42 U.S.C. Secs.

13




1962-1962(d)~3 to facilitate planning for the development
of water resources and is comprised of cabinet-level

officials. Level B plans assume that an entire river
basin is the plénning unit, and are to resolve complex
long-range problems associated with water resources
development. Although basin planning is a sensible
approach to water resources decision-making, the primary
reason for the existence of the Water Resources Council
is to facilitate water development projects, especially
traditional federal investment. Such planning is in
basic conflict with planning for pollution control.
Section 208 planning has gone forward, however slowly and
cautiously. Professor Beck has made a review of several
hundred of these plans in the context of agricultural
nonpoint runoff, and he offers the following summary:

"That review showed a prevailing
choice of soil conservation
districts as implementing agencies
of agricultural nonpoint source
management. These plans with only
a few exceptions generally do not
call for the creation of regulatory
control programs but rather for the
expansion of current voluntary type
efforts, particularly those
relating to erosion, and
sedimentation control. This review
showed also that best management
practices (BMPs) for erosion and
sediment control would have to be
determined on a site specific basis
and thus the furthest that any
regulation at the state level would
go would be to insist on the
development of a BMP for each farm.
It is expected that many states
will review progress at the end of
five years and will at that time
reevaluate the need for regulatory
control. However, the same review

14




noted that several states have
imposed regulatory controls on
selected nonpoint sources,
particular construction sites, and
the inclusion of such controls in
the plans made it easier for the
EPA to approve the plans without
agricultural run-off controls.
Finally, some states have imposed
controls on agricultural runoff.

R. Beck, "Water Pollution and Water quality: Legal Controls"

in 3 Wwaters and Water Rights 202-203 (2d Ed. 1984).

Simply, although Section 208 required them, few
control measures have been initiated by the states.

See 33 U.S.C. Secs. 1288(b)(2)(C) and (F).

In 1977 Congress amended Section 208 to include a
specific provision for federal cost-sharing to help
solve agriculturally caused nonpoint water pollution
problems. 33 USC Sec 1288(j). The program is to be
administered through the U.S.D.A.’s Soil
Conservation Service. It would allow the SCS to
enter into 5-10 year contracts with the "owners and
operators of rural land" for sharing the costs of
installing and maintaining BMPs in areas that have
approved 208 plans. By 1984 some 21 programs had
been commenced. Beck, "Agricultural Water Pollution
Control Law" in 2 Agricultural Law 8.27 (Supp.
1987). The Water Quality Act of 1987 authorized

substantial new sums for this progran.

IV. Point - Nonpoint Source
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As a practical matter, sources of pollution which
escape categorization as point sources escape

regulation under the federal clean water laws.

Thus, as might be expected, considerable litigation
has resulted from efforts by defendants to escape
the point source designation. The definitive
analysis of the resulting decisions is by Professor
Rodgers in 2 Environmental Law: Air and Water Secs.
4.9, 4.10 (1986).

Nonpoint source is not defined in the statute,
although 33 U.S.C. Sec. 1314(f), set out above,
provides a statutory reference.

One court says that the definition of point

source "does not include unchanneled and
uncollected surface waters." Appalachian Power Co.
V. Train, 545 F.2d 1351, 1373 (4th Cir. 1976). The
issue changes sharply when systems are engineered to
cause water to be gathered, guided or controlled.
Professor Beck concluded a "man-induced gathering
mechanism plainly is the essential characteristic of
a point source." Beck and Goplerud, "Water
Pollution and Water Quality Legal Controls," in 3
Waters and Water Rights 89, (R. Clark, 2d, ed 1985).
Professor Rodgers, at p. 146 states that: "A
nonpoint source, undefined but often used in the
Act, should be understood as any source of water
pollution or pollutants not associated with a

discrete conveyance." But, even at that, irrigation
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return flows from a discrete pipe and gathered by a

most carefully engineered drainage system, are

specified as nonpoint sources by the Congress.

1. ite t v a ie c., 599
F.2d 368, 373 (10th Cir. 1979). The Court
found in the legislative history a showing
that Congress "was classifying nonpoint source
pollution as disparate runoff caused primarily
by rainfall arcund activities that employ or
cause pollutants."

2. In Sierra Club v. Abston Construction Co.,
Inc., 620 F.2d 41, 44-45 {(5th Cir. 1980},
the court recognized that some mining
operators were non-point sources while others
were point sources: "[S]Jurface runoff
collected or channeled by the operator
constitutes a point source discharge. Simple
erosion over the material surface, resulting in
the discharge of water and other materials into
navigable waters does not constitute a point
source discharge, absent some effort to change
the surface, to direct the waterflow, or

otherwise impede its progress.*

3. In United States v. Oxford Royal Mushroom
Products, Inc., 487 F.Supp. 852, 854 (E.D.

Pa. 1980), the defendant had a spray
irrigation system designed to spray waste water

onto fields in quantities small enough to be
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absorbed. It was not intended that the waste

water run into surface water, although that was

the result. No court held that the discharges
were point sources, noting "uncollected surface
runoff may, but does not necessarily,
constitute discharge from a point source."

In Q’Leary v. Moyer’s Landfill Inc., 523
F.Supp. 642 (E.D. Pa. 1981) a landfill was

located about 300 to 1,300 feet from a

stream. It was designed so that leachate from
the dump would be collected in a trench then
pumped to a tank. Liquids regularly escaped
into the stream. The Court held:
"Notwithstanding that it may result from such
natural phenomena as rainfall and gravity, the
surface run-off of contaminated waters, once
channeled or collected, constitutes discharge
by a point source.”

Quivira Mining Co, v, U.S. E.P.A., 765 F.2d
126 (10th Cir. 1985), cert. denied, 106

S.Ct. 791 (1986) involved the deposit of
pollutants into gullies. Although the gullies
led ultimately to navigable waterways, the
flows of polluted discharges were insufficient
to carry them that far. Instead the flows
seeped into the ground where they traveled to

navigable streams by way of underground
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aquifers. The court upheld EPA’s determination
that the pollution was from a point source.

6. Fishel v. Westinghouse Elec. Corp., 640 F.

Supp. 442 (M.D. Pa. 1986) held a hazardous
waste site to be a point source where it
contained a lagoon from which there were
discharges of unchanneled and uncollected
surface water into a stream.

7. Two decisions involved assertions that large
hydroelectric dams contribute to river
pecllution by lowering the levels of
dissolved oxygen in the water and creating
increased mineralization of the water. Both
cases uphold the position that the dams serve
merely to pass pollutants, which were already
in the water, on down the stream, and are not
inconsistent with federal water pollution
policy. National Wildlife Federation v.

Gorsuch, 692 F.2d 156 (D.C. Cir. 1982); and,

United States ex rel, T.V.A. v. Tennessee Water

Quality Board, 717 F.2d 992, cert. denied, 466

U.S. 937 (1984).

e 1987 Amendments to _the Nonpoint 8 ce Program

"Although many states have taken small steps to
tackle the nonpoint pollution problem under grants
provided by the Clean Water Act, nonpoint pollution

continues to be a major environmental problem in the
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United States; 35 states report significant water
quality problems as a result of nonpoint sources of

pollution. It is estimated that one-half of the
pollutants now reaching surface waters in the United
States come from nonpoint sources. And it is clear
that in many watersheds the goals of the Clean Water
Act-- fishable, swimmable waters -- will never be
met unless we can significantly reduce farm and
urban runoff and other nonpoint problems." Senator
D. Durenberger, 133 Cong. Rec. S1015, Jan 21, 1987.
The preceding quote is a fair summary of a good
part of the testimony which led to enactment of a
new Nonpoint Source Management Program as part of
the Water Quality Act of 1987, Pub.L. 100-4, 101
Stat. 7, Sec. 319. The new program is Section 319
in the official bill, and is codified at 33 U.S.C.
Sec. 1329,
The WQA 1987 amends the legislative policy statement
to add ". . . it is the national policy that
programs for the control of nonpoint sources of
pollution be developed and implemented in an
expeditions manner so as to enable the goals of this
Act to be met through the control of both point and
nonpoint sources of pollution." 33 U.S.C.A. Sec.

1251 (a) (7) (Supp. 1987).

Nonpoint Source Management Programs —-- State

Assessment Reports. Each State is to submit a report

to EPA which " . . . identifies those navigable

20




waters within the State which, without additional
action to control nonpoint sources of pollution,
cannot reasonably be expected to attain or maintain
applicable water guality standards or the goals and
requirements of this Act."™ According to the
legislative history, "reasonably expected" is
intended to mean that "all waters for which nonpoint
controls would be an appropriate and effective means
to achieving water quality standards will be
identified in the State’s report."

The report is also to include the process,
including intergovernmental coordination and public
participation, for identifying BMPs, and measures to
control each category and subcategory of nonpoint
sources and, where appropriate, particular nonpoint
sources, and, "to the maximum extent practicable,"
reduce the level of pollution for each category.

The report is to include State and local
programs for controlling pollution from nonpoint
sources. 33 U.S.C.A. Sec. 1329(a) (Supp. 1987).

State Management Programs. Within 18 months from

enactment, the State must submit a management

progranm.

Generally, the management program is what the
State proposes to implement in the first four fiscal
years beginning with the date of submission of the
program.

Specifically, the management program "shall
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include" the following:
(A) "An identification of the best management

practices and measures which will be undertaken to

reduce pollutant loadings, resulting from each
category, subcategory, or particular nonpoint source
. « ., taking into account the impact of the
practice on groundwater gquality."”

(B) "An identification of programs (including, as
appropriate, nonrequlatory or regulatory programs
for enforcement, technical assistances, financial
assistance, education, training, technology
transfer, and demonstration projects."

(C) A schedule for implementing the program. "Such
schedule shall provide for utilization of the best
management practices at the earliest practicable
date."

(D) A certification by state’s A.G. that state has
adequate legal authority to carry out its program.
(E) Sources of Federal and other money that will be
used.

In its nonpoint program the State shall, "to
the maximum extent practicable," involve local,
public and private agencies and organizations which
have expertise in control of nonpoint sources of

pollution.™

The management program shall, "to the maximum
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extent practicable," be developed and implemented on
a watershed-by-watershed basis." 33 U.S.C.A. Sec.
1329 (b) (Supp. 1987).

Each state report and management program "shall" be
submitted to EPA during the 18 month period
beginning with the date of enactment. [Feb. 4,

1987]. 33 U.S.C.A. Sec. 1329(c) (Supp. 1987).

EPA Approval/Disapproval of Reports. EPA must

approve or disapprove the submissions within 180
days or they are deemed approved. EPA may
disapprove a program or portion of it upon
determination, among other things, that it is not
likely to satisfy the goals and requirements of the
Act, or that the practices and measures proposed in
the plan are not adequate to reduce nonpeint source
pollution and to improve water quality. The state
shall have three months to revise its plan and EPA
shall approve or disapprove the revised program
within three months. If a state fails to submit the
report, or if it is not approved, a local public
agency or organization with expertise in and
authority to control nonpoint sources may, with the
approval of the State, develop and implement a
program for its area. 33 U.S.C.A. Sec.

1329(d) (Supp. 1987)

Interstate Management Conference. Where waters in a

state with an approved management program are not

meeting applicable W.Q.S. or the goals and
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requirements of the Act because of upstream nonpoint
pollution the state may petition EPA to convene a

conference the purpose of which is to develop an
agreement among such States to reduce the level of
nonpoint source pollution.

"Nothing in such agreement shall supersede or
abrogate rights to quantities of water which have
been established by interstate water compacts,
Supreme Court decrees, or State water laws."

"This subsection shall not apply to any
pollution which is subject to the Colorado River
Basin Salinity Control Act.

Citizen’s Sujits. The requirement that EPA
convene an interstate management conference is not
subject to the citizen’s suit provisions.

To the extent that states reach agreement
through the conference, their management programs
will be revised to "reflect" agreements reached at
the interstate conference. The committee report on
this states: "It is intended that the agreements
will be incorporated in revised State programs and
will be carried out." 33 U.S.C.A. Sec.

1329(g) (Supp. 1987)

Grant Program For Implementation of Management

Proqrams. [nonpoint Sources]. States may apply for

grants to support implementation of approved

management programs.

The application must, among other things
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describe the BMPs and measures which the State
proposes to "assist", encourage, or r ire" in such
year with the federal grant.

Federal share shall not exceed 60 percent of
the cost "incurred by the State in implementing such

management program."

Priority For Effective Mechanisms For
Controlling Non-Point Sources. EPA "may" give
priority in making grants and "“shall" give
consideration in determining the Federal share of
any such grant to States ". . . which have
implemented or are proposing tc implement management
programs which will =--" "control particularly
difficult or serious nonpoint source pollution
problems, including, but not limited to, problems
resulting from mining activities."

"Implement innovative methods or practices for
controlling nonpoint sources of pollution, including
regulatory programs where the Administration deems
appropriate;"

"Contrel interstate nonpoint source problems;

"Carry out groundwater guality protection activities

which the Administration determines are part of a
comprehensive nonpoint source pollution control
program, including research, planning, groundwater
assessments, demonstration programs, enforcement,

technical assistance, education, and training to
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I.

protect groundwater gquality from nonpoint sources of

pollution.

Grant funds may not be given to individuals
except as part of a demonstration program.

"No grant may be made" unless EPA determines
that the State used the grant funds for the
preceding year to "make satisfactory progress" on
the schedule in its management program as required
in Sec. 319(b)(2). ({33 U.S.C.A. Sec.
1329(b) (2) (Supp. 1987)].

States must make annual reports. 33 U.S.C.A.
1329 (h) (Supp. 1987)

Grants for Protecting Groundwater Quality. States
may apply for grants to assist in ". . . carrying
out groundwater quality protection activities which
(EPA] determines will advance the State toward
implementation of a comprehensive nonpoint source
pollution control program. Such activities shall
include, but not be limited to, research, planning,
groundwater assessments, demonstration programs,
enforcement, technical assistance, education and
training to protect the gquality of groundwater and
to prevent contamination of groundwater from
nonpoint sources of pollution.”

Federal share is 50 percent 33 U.S.C.A. Sec.
1329 (i) (Supp. 1987)

Revision of Section 208 planning requirements.
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Before E.P.A. can approve any waste treatment works
it must determine that the Section 208 areawide
waste treatment management plan ". . . is being
implemented for such area, or . . . is being
developed for such area and reasonable progress is
being made toward its implementation and the
proposed treatment work will be included in such
plan." Effective Feb. 4, 1989. A similar
conformity is required of Sec. 303(e). [33 U.S.C.A.
Sec. 1313(e)) and Sec. 305(b) [33 U.S.C.A. 1315(b)]

plans.

VI. Other Provisions In the 1987 Act Which Are Related to
Nonpoint Source Pollution.

A,

Allows the issuance of permit modifying effluent
limitations with respect to the ph level of
preexisting discharges of iron and manganese from
the remined area of a coal mining operation. The
applicant must demonstrate that the coal remining
will result in the potential for improved water
quality from the remining operation. Such modified
requirements shall apply the BAT economically
achievable on a case-by-case basis, using best
professional judgment. 33 U.S.C.A. Sec.
1311 (p) (Supp. 1987).

Office of Chesapeake Bay Programs established in
EPA. To gather information and coordinate federal

and state efforts to improve the water quality of
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the Bay. Also, "to determine the impact of sediment
deposition of the Bay and identify the sources."

EPA can provide up to 50 percent funding to
states in order to implement a comprehensive
proposal which includes "management mechanisms. 33
U.S.C.A. Sec. 1267 (Supp. 1987)

Great Lakes. U.S. should seek to attain the goals
embodied in the Great Lakes Water Quality Agreement
of 1978,

Great Lakes National Program Office established
in EPA. 33 U.S.C.A. Sec. 1268 {Supp. 1987).

States must undertake a progressive program of toxic
pollutant load reduction where BAT is not sufficient
to meet State water quality standards and support
and protect public health, public water supplies,
agricultural and industrial uses, and the protection
and propagation of a balanced population of
shellfish, fish and wildlife, and allow recreational
activities in and on the water. For each segment of
the waters on the list the State is to determine the
specific point sources discharging toxic pollutants
which are believed to be preventing or impairing
such water quality, and the amount of each toxic
pellutant discharged by each source.

The State submission is to also include an
individual contro]l strategy which the State
determines will produce a reduction in the discharge

of toxic pollutants from point sources identified by
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the State, through the establishment of ELs and WQSs
containing numerical criteria.
The State’s proposed reduction in toxic

discharges in combinatjion with other controls on

point and nonpoint sources, must achieve the

applicable W.Q.S. as soon as possible, but not later
than three years after the date of the establishment
of the strategy.

Judicial Review: Allows interested persons to
bring a legal action for review of E.P.A.’s
promulgation of individual control strategies for
toxic pollutants.

EPA to develop information on methods for

establishing and measuring water quality criteria
for toxic pollutants. 33 U,.S.C.A. Sec.
1314 (e) (Supp. 1987).
Clean Lakes. States are to submit biennial reports
on lake quality. Reports are to provide a list and
description of the quality of lakes and a
description of methods and procedures to control
sources of pollution to lakes including methods and
procedures to mitigate the harmful effects of high
acidity. EPA is to report to Congress after
receiving state reports. Creates a lake water
quality demonstration program with authorized
funding. 33 U.S.C.A. Sec. 1324 (Supp. 1987).

E.P.A.’s Clean Lakes Program Guidance is

appended to this outline.
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National Estuary Program. National policy to
maintain and enhance water quality in estuaries.

Proposes to identify "nationally significant"
estuaries and encourage comprehensive planning for

their conservation and management.

National Estuary Program -- Management

Conference. The Governor of any State may nominate

to EPA an estuary lying in whole or in part within
the States as an estuary of national significance
and request a management conference to develop a
comprehensive management plan for it.

EPA must make a determination as to whether an
estuary can be included in this program based on
ecological significance, biological productivity,
contribution to fish and wildlife resources of
commercial and recreational significance, and a list
of other factors.

Purposes of estuary conferences are listed.
Information gathering and comprehensive planning are
key.

Conferences not to exceed five years.

Conservation and Management Plan. EPA shall
approve plans if they comply with terms of Sec. 320

and if all governors approve.

Plans may be implemented with Sec. 319 [33

U.S.C.A. Sec. 1329] nonpoint grant money.

Grant moneys are authorized. 33 U.S.C.A. Sec.

1330 (Supp. 1987).
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The prior Sec. 402(1) [33 U.S.C.A. Sec.

1342 (e) (Supp. 1986) reads as follows:

"(1) Irrigation Return Flows

The Administrator shall not require a
permit under this section for discharges
composed entirely of return flows from
irrigated agriculture, nor shall the
Administrator, directly or indirectly,
require any State to require such a
permit."

As amended by the WQA of 1987 the provision now

reads as follows:

H.

"(1) Agricultural return flows.
The Administrator shall not require a
permit under this section for discharge
composed entirely of return flows from
irrigated agriculture, nor shall the
Administrator directly indirectly, require
any State to require such a permit"
The basic definition of a "point source" is later
amended by adding the following sentence: "This
term does not include agricultural stormwater

discharge and return flows from irrigated

agriculture." 33 U.S.C.A. Sec. 1362(14) (Supp. 1987)

Stormwater Runoff From 0il, Gas and Mining
Operations. Permits are not required where
stormwater runcff is diverted around mining or oil

and gas operations and does not come in contact with

3l
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overburden, raw material, product, or process
wastes.

In addition, when stormwater runoff is not
contaminated by contact with such material, as
determined by EPA, permits are also not required.
33 U.S5.C.A. Sec. 1343(1)(2).

Municipal and Industrial Stormwater Discharges.
Prior to Oct. 1, 1992, no permit will be required
for discharges composed entirely of stormwater,
other than a discharge with respect to which a
permit has been issued under this section prior to
enactment, a discharge associated with industrial
activity, discharges from separate municipal storm
sewers serving 100,000 or more, or, a discharge for
which EPA or State determines that the stormwater
discharge contributes to a violation of a W.Q.S. or
is a significant contributor of pollutants to the
waters of the United States.

This is to provide a sufficient period of time
to develop and implement methods for managing and
controlling discharges from municipal storm sewers.
After Oct. 1, 1992, all municipal separate storm
sewer systems will have to have permits.

This relief applies only to discharges composed
entirely of storm water. Storm sewers that
discharge any other type of effluent or into which

pollutants are introduced by means other than
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incidental to stormwater runoff are required to
obtain a permit.

Establishes a schedule for developing necessary
regulations and issuing permits for municipal
separate storm sewers. 33 U.S.C.A. Sec.
1342 (p) (Supp. 1987)

Sewage Sludge -- Identification and Requlation Of

Toxic Pollutants. EPA must identify toxic

pollutants present in sewage sludge that may
adversely affect public health or the environment.
EPA must propose regs that specify "acceptable
management practices" for sludge containing toxic
pollutants, and establish numerical limitations for
each pellutant.
Final regs must be out before June 15, 1988.

33 U.5.C.A. Sec. 1345(Supp. 1987)

ore re-defining of point sources. Section 507 of
the Water Quality Act of 1987 states: "For purposes
of the Federal Water Pollution Control Act, the term
"point source" includes a landfill leachate
collection system." This statement will not,
apparently be codified, and will disappear into the
annotations beneath 33 U.S.C.A. Sec. 1362.

Indian Tribes. E.P.A. is to treat Indian tribes as
States for purposes of CWA requlation when tribal
government meet certain criteria. Grants for
nonpoint source management programs under 33

U.S.C.A. Sec. 1329 may be made to tribes on the same
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basis as if they were states 33 U.S.C.A. Sec. 1377

(Supp. 1987).

VII. Best Management Practices

A. Despite continuing calls for direct federal
regulation of nonpoint sources, it is apparent for
now that Congress will not heed. Clearly, the
present goal is to have the states adopt their own
systems -- regulatory or otherwise -~ for
controlling nonpoint sources. It is also clear that
Congress intends that tﬁese systems should be built
around "Best Management Practices," or "BMPs." This
phrase has crept slowly and undefined into federal
water quality law,.

B. BMPs are specified as among the standards that may
be imposed in an NPDES permit to supplement effluent
limitations when needed to control toxic and
hazardous substances. They may also be used when
numeric effluent limitations are unfeasible, or when
needed to achieve effluent limitations. 33 U.S.C.A.
Sec. 1314 (e) (Supp. 1987):; 40 C.F.R. Sec. 122.44(k),
122.45 (1987).

For this purpose BMPs are defined in the
regulations at 40 C.F.R. 122.2 (1987):

", . .schedule of activities,
prohibitions of practices, maintenance
procedures, and other management practices
to prevent or reduce the pollution of
‘waters of the United States.’ BMPs also
include treatment requirements, operating

procedures, and practices to control plant
site runoff, spillage or leaks, sludge or
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waste disposal, or drainage from raw
material storage."

BMPs are also to be part of the Total Maximum
Daily Load regulations, 33 U.S.C.A. Sec.
1313(4) (1) (A) (Supp. 1987) as well as individual
water quality based effluent limitations. 33
U.S.C.A. Sec. 1312(a)(Supp. 1987). 40 C.F.R. Sec.

130.7(1987).

BMPs are alsoc to play a basic role in water gquality
planning. [See 33 U.S.C.A. Sec. 1314 (f) (Supp. 1987)
gquoted at III, A, above.] The Section 303(e) (33
U.S.C.A. Sec. 1313(3)] plan is to include a
component for nonpoint source management and
control. This includes BMPs for residual waste,
land disposal, agricultural and forestry activities,
mining, construction, saltwater intrusion, and urban
stormwater. 40 C.F.R. Sec. 130.6(c)(iii) (1987).

For purposes of this section, BMPs are defined in
this way:

"Methods, measures or practices
selected by an agency to meet its nonpoint
source control needs. BMPs include but
are not limited to structural and
nonstructural controls and operation and
maintenance procedures. BMPs can be
applied before, during and after
pollution-producing activities to reduce

or eliminate the introduction of
pellutants into receiving waters."

40 C.F.R. Sec. 130.2(1){1987). Later, the
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regulations appear to supplement this definition by
stating: "Economic, institutional and technical
factors shall be considered in a continuing process
of identifying control needs and evaluating and
modifying the BMPs as necessary to achieve water
quality goals™ 40 C.F.R. Sec. 130.6(4) (i) (1987).
The Rural Clean Water Program, which finances
demonstration projects for nonpoint source control,
clearly contemplates the promotion of BMPs. 33
U.S.C.A. Sec. 1288(j) (Supp. 1987). The U.S.D.A.’s
Soil Conservation Service, which administers the
Program, defines BMPs simply and vaguely:
"A single practice or a system of
practices included in the Rural Clean
Water Program application that reduces or
prevents agricultural nonpoint source
pollution to improve water quality."
7 C.F.R., Sec. 634.5(1) (1987). The regulations
define the purpose of the cost-sharing assistance as
being ". . . to install [BMPs] in project areas
which have critical water quality problems resulting
from agricultural activities." 7 C.F.R. Sec.
634.1(b) (1987).
It is clear that the Nonpoint Source Management
Program enacted as part of the WQA of 1987 intends
to foster BMPs. The State Assessment Report is
among other things, to identify BMPs to control each

category of nonpoint source pollution. 33 U.S.C.A.

Sec. 1329(a) (1) (¢) (Supp. 1987). 1In order to gain
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approval by E.P.A. State Management Programs must
identify BMPs that "will be undertaken" to reduce
nonpoint source pollution, and identify programs

that will achieve implementation of BMPs. 33
U.S.C.A. 1329(b)(2) (A)&(B) (Supp. 1987). EPA’s
"Nonpoint Source Guidance," which is appended to
this outline, clearly reflects this approach.
Having made these observations, the only thing that
is clear is that BMPs evade specific description,
which may explain their attraction. At this point,

see W. Rodgers, 2 Environmental Law: Air and Water,

Secs. 4.21-4.22, (1985).

BMPs are the correct way of doing things on a
particular piece of ground. It suggests concepts of
reasonableness and balancing more familiar to the

common law.

VIII. Anti-Degradation Policy

A.

The purpose of the CWA 1is to "restore and maintain"

the nations waters. 33 U.S.C.A. Sec. 1251(a) (Supp.
1987}). As one way to achieve this and other goals
of the Act, Section 1313 requires that states adopt
and submit water quality standards to E.P.A. Such
standards are to address both point and nonpoint
sources. 40 C.F.R. Secs. 130.(d) and 130.3(1987).
E.P.A. has included an antidegradation policy in its

water quality regulations at 40 C.F.R. Secs.

131.12(1987):
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(a) The State shall develop and adopt
a statewide antidegradation policy and
identify the methods for implementing such
policy pursuant to this subpart. The
antidegradation policy and implementation
methods shall, at a minimum, be consistent
with the following:

(1) Existing instream water uses and
the level of water quality necessary to
protect the existing uses shall be
maintained and protected.

(2) Where the quality of the waters
exceed levels necessary to support
propagation of fish, shellfish, and
wildlife and recreation in and on the
water, that quality shall be maintained
and protected unless the State finds,
after full satisfaction of the
intergovernmental coordination and public
participation provisions of the State’s
continuing planning process, that allowing
lower water quality is necessary to
accommodate important economic or social
development in the area in which the
waters are located. 1In allowing such
degradation or lower water quality, the
State shall assure water quality adequate
to protect existing uses fully. Further,
the State shall assure that there shall be
achieved the highest statutory and
regulatory requirements for all new and
existing point sources and all
cost-effective and reasonable best
management practices for nonpoint source
control.

(3) Where high quality waters
constitute an outstanding National
resources, such as waters of National and
State parks and wildlife refuges and
waters of exceptional recreational or
ecological significance, that water
quality shall be maintained and protected.

% * *

In the 1987 Act Congress appears to acknowledge the
validity of E.P.A.’s anti-degradation regulation.
In a provision dealing with the revision of
discharge permit limitations is a reference to "the

antidegradation policy established under this

38




IX.

section." 33 U.S.C.A. Sec. 1313(d) (4) (B) (Supp.
1987).

D. The 1987 Nonpoint Source Management Program seeks to
identify waters where additional controls will be
necessary to "attain or maintain applicable water
quality standards or the goals and requirements of
this chapter." 33 U.S.C.A. Sec. 1329(a) (1) (A) (Supp.
1987) .

E. Who will decide, and how will they decide, that
"lower water guality is necessary to accommodate
important economic or social development in the
area?" 40 C.F.R. Sec. 131.12(2)(1987)

F. In areas where there is a rapidly accelerating
pattern of land drainage, for example,

antidegradation issues will be presented directly.

G. See discussion of antidegradation policy in W.
Rodgers, 2 Environmental Law: Air and Water Sec.

4,17, 262-267(1986)

Soil Conservation Planning/Soil Conservation Districts

A. Beck reports, after reviewing some 136 Section 208
plans, that wherever agricultural water pollution
control is an issue the prevailing choice of
implementing agency is the soil conservation
district, and that with only a few exceptions they
do not call for the creation of regulatory control
programs but, rather, for the expansion of current
voluntary type efforts, particularly those relating

to erosion and sedimentation control. Beck also
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points out that these plans prefer adoption of BMPs
on a site specific, case-by-case basis. Examples of
preferred BMPs in the agricultural category include
such things as minimum tillage, contour farming,
critical area planting, crop rotation, terracing,
grass waterways, pasture planting, and strip
cropping. These newly-discovered "BMPs," of course,
have been around since the 1930’s as have Soil
Conservation Districts, but a review of their
history may carry some lessons.

Soil and Water Conservation Districts do seem to
bear a close tie to nonpoint source controls, as
they are the only type of special district whose
primary responsibility is to control soil erosion
and related runoff,

The CWA represents this nation’s second major effort
at dealing with the problem of nonpoint source
pollution. A direct assault on the soil erosion
problem -- defined quite broadly -- was initiated in
the So0il Conservation Act of 1935, Act of April 27,
1935, ch. 35, secs 1-5, 49 Stat. 163 (1935),
currently codified at 16 U.S.C. Secs. 590a - 590e
(1976), which created the Soil Conservation Service
and authorized the U.S.D.A. to provide federal
financial assistance for erosion control on
nonfederal land.

Section 3 of the 1935 legislation contains the
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following provisions, now codified at 16 U.S5.C. Sec.

590 c (Supp. 1987):

As a condition to the extending of
any benefits under this chapter to any
lands not owned or controlled by the
United States or any of its agencies, the
Secretary of Agriculture may, insofar as
he may deem necessary for the purposes of
this chapter, require --

(1) The enactment and reasonable
safeguards for the enforcement of State
and local laws imposing suitable permanent
restrictions on the use of such lands and
otherwise providing for the prevention of
soil erosion,

(2) Agreements or covenants as to the
permanent use of such lands:; and

(3) Contributions in money, services,
materials, or otherwise, to any operations
conferring such benefits.

An early stage of the S.C.S5. program was the
establishment of demonstration projects, so that
farmers and ranchers could visit projects and
observe soil erosion control in operation.

S.C.S. adopted the soil conservation district model
in order to foster a local approach to the soil
erosion problem. This idea called for S.C.S. to
provide technical advice and cost-sharing money. In
exchange each state was expected to enact enabling
legislation. U.S.D.A. published a Standard State
Soil cConservation District Law. Such districts
would be created by majority of the land owners and
renters in the proposed district. Districts were

authorized to, among other things, carry out erosion
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control operations and enact and enforce land use

regulations. States did pass the laws, under some

coercion.
The original concept for soil conservation districts
was that their boundaries would conform to those of
local watersheds or other areas logical for the
purpose of erosion control, and that the districts
would be authorized to enact and enforce land use
regulations. Those two concepts were rejected by a
majority of the enacting states. Districts were
organized along county lines and without police
power authority.

Even in states which did authorize districts to
enact land use regulations, such regulations were
not adopted.

Thus, the S5.C.S. program in the United States was a
purely voluntary one, depending upon landowners to
become "cooperators."

Williams, "Scil Conservation Water Pollution
Control: The Muddy Record of the United States

Department of Agriculture." 7 B.C. Envtl Aff.I.

Rev., 365 (1979)

As much as 40 billion federal dollars may have been
spent to control soil erosion in the U.S.
Ccurrently, within the U.S.D.A., 27 separate
conservation programs are administered by eight
separate agencies. For the most part, this

pewildering array of federal programs has been
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limited to conservation incentives in the form of
technical assistance and cost sharing.
The history of the S$.C.S. program can be interpreted

to suggest that an erosion (nonpoint) control
program based upon free technical advice,
demonstration projects, and voluntary compliance by
private landowners will work only so long as the
federal government picks up the tab. When
cost-sharing dries-up, as it has with many of the
S.C.S. programs, or when the cost-sharing cannot be
used for production-enhancing practices {(e.g., tile
drainage) landowners are quick to abandon both the
practices and the programs.

The preference shown for soil conservation districts
in Section 208 plans continues the defects inherent
in the creation of these districts. First,
districts are not organized along watershed lines,
but, instead, along county lines. Second, districts
do not exercise police power controls. There is
nothing in our experience of government to suggest
that the problem of erosion/nonpoint pollution can
be solved by asking landowners to regulate

themselves.

X. Drainage Districts

A.

Of the existing forms of special districts, drainage
districts would seem to be somewhat better suited to
the task of nonpoint control than are soil and water

conservation districts. Such districts are the
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XI.

earliest form of natural rescurces district and,
although their goal is the enhancement of production

through cooperative drainage of private lands, they
are organized along small watersheds ~-- the logical
organization form for nonpoint source control.

While they lack direct land use control authority,
they are enabled to allocate costs and benefits when
improvements are made.

Land drainage is a major area of concern in any
system that is serious about controlling nonpoint
sources.

Symposium, "Drainage Law," 1960 U. I1l1. L. Forum

189.

Direct Federal Requlation of Some Forms of Nonpoint

Source Pollution.

A.

Shanty Town Associates Ltd Ptsp v. Environmental
Protection Agency, _ F.2d __ (4th cCir., April
4, 1988). A local sanitary commission applied for
federal CWA (Title II) funds to construct a sewage
collection system that would help alleviate
pollution from failing septic systems. In an EIS
the agency concluded that the proposed system would
result in considerable new development in a
floodplain, and result in increased runoff of
pollutants into adjoining bays. Nonetheless, it
recommended that the system be built, with
restrictions, as a means of dealing with the

existing serious septic pollution problem. As a
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condition of receiving CWA sewer construction funds
EPA required the local sanitary commission to enter
into a consent order with the state enforcement
agency to limit the use of federally-funded
construction to serve existing households, j.e., the
system could serve no new construction. This
restriction was challenged by a developer who
contended that EPA lacked authority under the CWA to
limit access to sewage facilities. The court upheld
EPA’s position that Title I of the Act, which gives
it authority to make grants to state and local
government for the construction of publicly-owned
wastewater treatment facilities, also gives it the
incidental authority to restrict the use of those
facilities where necessary to further the Act’s
water quality goals. In this case the concern was
that the system would lead to an increase in
nonpoint source pollution, and thereby have a
detrimental effect on the water quality of adjoining
bays. The Court observed:

It is true that the FWCPA contains nco
mechanism for direct federal regulation of
nonpoint source pollution. But the Act’s
legislative history makes clear that this
omission was due not to Congress’ concern
for state autonomy, but simply to its
recognition that the control of nonpoint
source pollution was so dependent on such
site-specific factors as topography, soil
structure, rainfall, vegetation, and land
use that uniform federal requlation was
virtually impossible. * * * Nor do we find
anything in the language or legislative
history of the FWPCA that indicates a
congressional intent specifically to
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preclude EPA from imposing conditions on
Title II construction grants that are
designed to reduce the amount of nonpoint
source pollution generated, either
directly or indirectly, by the facilities
those grants fund."
Section 404 Permits for Dredged or Fill Material.
33 U.S.C.A. Sec. 1344 (Supp. 1987). The Corps’
"public interest review" requlations guide the
decision whether to grant a permit. 33 C.F.R. Sec.
320.4 (1987). These call for a "careful weighing"
of costs and benefit. Among listed concerns are
wetlands, floodplain values, land use, shore
erosion, and water quality. The regs specifically
require concern over cumulative effects.
Presumably, avoidance or control of nonpoint source

pollution is a legitimate factor for consideration

in section 404 proceedings.
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NONPOINT SOURCE GUIDANCE

I. INTRODUCTION

A. Goals
The Water Quality Act of 1987 (WQA) states:

it is the national policy that programs for the control
of nonpoint sources of pollution be developed and imple-
mented in an expeditious manner so as to enable the goals
of this Act to be met through the control of both point
and nonpoint sources of pollution.

This goal focuses on the importance of controlling nonpoint sources

of water pollution. With the enactment of section 319 of the WQA,

new direction and significant Federal financial assistance for the
implementation of State* nonpoint source (NPS) programs has been
authorized. The WQA requires two major reports to be completed by
August 4, 1988: 4 State Assessment Report describing the State's

NPS problems and a State Management Program explaining what the State
plans to do in the next four fiscal years to address their NPS problems.
The WNA authorizes financial assistance for developing these reports
and for implementing the State's NPS Management Program.

B. The State Clean Water Strategy

The 1987 legislation mandates a similar approach in information
collection, assessment, and the subsequent development and implemen-
tation of pollution control mechanisms for targeted sareas in the new
Surface Water Toxics Control, Nonpoint Source, Estuary, Clean Lakes,
and Great Lekes program areas. These activities, although conducted
under separate program activities, may lead to identifying the same
water resources as being in need of pollution control measures. EPA
is encouraging States to develop State Clean Water Strategies™* as a

*In gccordance with section 518(e) of the WQA, the Administrator is
authorized to treat Indian tribes as States for the purposes of section
319. Therefore, throughout this guidance the term State shall refer to
States, Territories, and those Indian tribes designated by the Agency
under section 518(e).

State Clean Water Strategies sre in essence 8 vehicle to better
Integrate and coordinate State water programs, and to Improve
effect iveness by targeting activities to high priority geographic areas.
For more details on State Clean Water Strategies, see in particular: US
EPA, Office of Water. State Clean Water Strategies: Meeting the
Challenges of the Future, December 1987 and US EPA, Office of Wster.
Surface Water and Wetlands Protection Program Operating Gujdance FY
1988, April 1987.
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means of addressing in a strategic way the variety of water pollution
sources, their inter-relationships and the many water resources that
are threstened.

Nonpoint Source Management in the State Clean Water Strategy

States have the opportunity to design and implement NPS programs as
part of an overall State Clean Water Strategy (SCWS) which unifies
and integrates the States' entire approach to water quality pro-
tection and clean-up. Building on existing State water pollution
control programs and activities, SCWS's may be developed in & three
step process: completing a comprehensive assessment of impaired or
threatened waters; targeting or identifying the sequence for protect-
ing water resources; s&nd developing strategic management plans. In
the area of assessments, the SCWS encourages States to consider com-
bining the similar assessment requirements mandated under the Clean
Water Act (CWA) for nonpoint sources (section 319}, lakes (section
314), estuaries (section 320), and surface water toxics (section
304(1)). The advantages of combining these assessment are to: help
States identify geographical problems and crossmedia "hot spots";
make datea gaps more apparent; encourage non-traditional, multi-agency
coordinstion and cooperation; and form the basis for comprehensive
pollution control efforts.

Both the SCWS process and the NPS Guidance call for identifying the
sequence for protecting water resources. Neither the SCWS nor the

NPS Guidance provide s prescriptive ranking and targeting procedure
that States must follow. Rather they provide a general framework

and a set of targeting criteria that States should consider during

the targeting stage of the process. As a practical matter, especially
in the NPS area, States will probably find it both useful and necessary
to carve out & subset of work for concerted action within the multi-year
timeframe of the SCWS. The guiding principle for this step is to
maximize environmental benefit by devoting resources and efforts to
water resources in a priority order that recognizes the values of the
waterbody in question, the benefits to be realized from various control
actions and the controllability of the problem(s).

Again, both the SCWS and the NPS Guidance call for the development of
multi-year strategic plans. Such multi-year strategic plans provide
the connection between the strategic direction end the State's annual
work plans for carrying out the work over & multi{-year period. The
scope of a management plan depends upon whether the State elects to
use a comprehensive, integrated approach or & more traditional pro-
grammatic approach. So long as the CWA requirements for specific
management plans (nonpoint source, Clean Lakes, estuaries) are met,
the State may submit either one comprehensive management plan or
multiple plans covering each of its program aress.




D. Definition of Nonpoint Source Pollution

For the purpose of implementing the NPS provisions in the CWA, NPS
pollution is defined as follows:

Nonpoint Scurce (NPS) Pollution: NPS pollution is caused by diffuse
sources that are not regulated as point sources and normally is associated
with agricultural, silvicultural and urban runoff, runoff from
construction actjvities, etc. Such pollution results in the human-made or
human-induced alteration of the chemical, physical, biological, and
radiological integrity of water. In practical terms, nonpoint source
pollution does not result from a discharge at a specific, single location
(such as a single pipe) but generally results from land runoff,
precipitation, atmospheric deposition, or perceclation. It must

be kept in mind that this definition is necessarily general; legal and
regulatory decisions have sometimes resulted in certain sources being
assigned to eithar the point or nonpoint source categories because of
considerations cther than their manner of discharge. For example,
irrigation retuin flows are designated as "nonpoint sources" by section
402(1) of the Clean Water Act, even though the discharge is through a
discrete conveyance.

E. Program Inter-relationships

With the WQA, States now have additional support and direction for
comprehensive implementation of NPS controls. EPA will encourage
States to develop NPS programs which build upon related programs

such as Clean Lakes, istuaries, Stormwater Permits, Ground Water,
Toxics Controls, Stat: Revolving Funds, and Wetlands; and complement
and increase the effectiveness of State and local NPS programs already
underway. In addition, EPA will encourage States to coordinate their
NPS programs with othe: Federal agencies. For example, USDA's Conser-
vetion Reserve and Conservation Compliance Programs play an important
role in the implement:tion of best management practices to reduce
agricultural NPS pollution.
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IMPLEMENTATION APPROACH

This section addresses the basic NPS requirements from section 319 of
the Clean Water Act as amended by the Water Quality Act of 1987. States
are encouraged to integrate these section 319 jitems through their State
Clean Water Strategies into their existing processes and resultant docu-
ments (specifically sections 303(e), 106, 3053(b), and water quality
management plans).

A. Development of State Assessment Reports

I.

Introduction

State Assessment Reports must describe the nature, extent and
effect of NPS water pollution, the causes of such polluticn, and
programs and methods used for controlling this pollution.

In order to avoid duplication and to conserve resources, States should
use their 1988 State 305(b) Reports to meet the requirements of State
Assessment Reports. At a minimum, States should use their 1988

State 305(b) Reports which are due by April 1, 1988 as the formal
mechanism for reporting the list of waters impacted by NPS pollution
and the NPS categories or sources contributing to these impacts
(items 2(A} and 2{(B) below). This list of impacted waters may be
updated at any time and should be updated for subsequent State 305(b)
Reports. Other assessment items required by section 319 (items 2(C)
and 2({D) below) may be included in State 305(b) Reports as well but
must be submitted no later than August 4, 1988.

EPA guidance for preparing 1988 State 305(b) Reports identifies the
NPS information to be included in the 303(b) Reports for State
Assessment Reports (See US EPA, Office of Water Regulations and
Standards. Guidelines for the Preparation of the 1988 State Water
Quality Assessment 305(b) Report, April 1, 1987). This section 319
guidance provides a more detailed discussion of the requirements
for State Assessment Reports including EPA approval criteria.

State Assessment Report Requirements

State Assessment Reports shall include the following four categories
of information:

(A) identification of navigable waters within the State which, without
additional action to control nonpoint sources of pollution,
cannot reasonably be expected to attain or maintain applicable

water quality standards or the goals and requirements of the
Act;

(B) identification of categories and subcategories of nonpeint sources
or, where appropriate, particular nonpoint sources which add
significant pollution to each portion of the navigable waters
identified under subparagraph (A) in amounts which contribute
to such portion not meeting such water quality standards or
such goals and requirements;




(C) description of the process, including intergovernmental
coordination and public perticipation, for (i) identifying
best management practices and measures to control each category
and subcategory of nonpoint sources and, where appropriate,
particular nonpoint sources identified under subparagraph (B)
and (i1) for reducing, to the maximum extent practicable, the
level of pollution resulting from such category, subcategory,
or source; and

(D) description of State and local programs for controlling pollution
added from nonpoint sources to, and improving the quality of,
each such portion of the navigable waters, including but not
limited to those programs which will receive Federal assistance
under subsection (h) and (1i).

Explenation

Sequence - The Assessment Report should be submitted before or
concurrently with the State Management Program.

Use Availgble Information - The Act specifically encourages the
use of existing reports and information for State Assessment Re-
ports in recognition of the timing required by the Act. Assess-
ment data, however, should be reviewed, updated and refined, as
appropriate. The State Assessment Report should clearly identify
navigable waters where available information does not support
reliable assessment, and provide a strategy and timetable for
completing the assessment of these navigable waters.

Process - An open assessment process is to be used to identify NPS
water quality problem areas. All those with an interest in water
quality should be involved in developing the Statewide list of NPS
problem areas. Groups and agencies with interests in fish and
wildlife, recreation, natural resources, agriculture, forestry,
drinking water, etc. should be consulted in the process of identi-
fying such areas. Representatives of environmental groups, indus-
try, regional planning organizations, local governments and the pub-
lic should also participate. This process will help assure that all
available data from diverse agencies and organizations is included,
and that gaps in the data are identified and can be remedied for
future decisions and actions.

What Constitutes NPS-Impacted Waters? - Consistent with the 305(b)
reporting requirements, States should report on assessed waters

for which the State is able to make a judgment sbout the degree to
which the designated use is supported. The 1388 305(b) Guidelines
establish two levels of assessment, one reflecting conclusions based
on ambient monitoring data and the other based on other information.
The first level is "monitored" waters in which the assessment

is based on current site-specific ambient data i.e., the ambient
monitoring data are less than five years old. The second level’is
"evaluated" waters in which the assessment is based on information
other than current site-specific ambient data, such as data on .
sources of pollution, predictive modeling, fishery surveys, citi-




zen complaints and ambient data which are older than five years.

In the NPS area, best professional judgment and various evaluation
techniques will play an important role. When using more subjective
evaluation methods, EPA expects that borderline cases will be included
in the list of waters impacted by NPS pollution.

The Assessment Report should include all navigable waters within
the State which exhibit water-quality-limiting NPS problems (see
Appendix A for definition of navigable waters and waters of the
U.S.). The Assessment should alsc indicate the total sizes of
waters in the State by waterbody type (i.e., miles of rivers and
acres of lakes, estuaries and wetlands) that fully support their
designated uses and the total sizes of State waters not assessed.
{This information should be available from State 305{(b) Reports.)

High quality waters [as defined in section 131.12 (a)(2) of the
Water Quality Standards Regulation] in the State where potential
degradation from nonpoint sources due to proposed or actual changes
in cultural activities is a threat, should ealso be identified.

States should develop their assessments on a watershed-by-watershed
basis. States should not focus only on waters immediately adjscent
to NPS problems, but should also consider downstream segments, lakes
and estuaries where NPS pollutants may accumulate and cause water
degradation.

Section 305(b) Waterbody System (WBS) - A new data management system,
the WBS, is being developed to manage much of the waterbody-specific,
quantitative information concerning surface water quality and sources
of pollution reported by States in their 305(b) submissions. States
should submit the waterbody-specific information required in the
State NPS Assessment ({.e., the list of waters impacted by NPS
poliution and the categories of sources of NPS pollution for each

of these waterbodies) in a written form in a format consistent with
the WBS (preferably using WBS input forms). EPA will work through
contractors to get the data into the WBS during the summer of 1988.
Use of the actual WBS computer system by the States is optional in
FY 1988. States should consult the Guidelines for the Preparation
of the 1988 305(b) Report and the WBS Users Manual for guidance in
developing and formatting their information.

Wetlands - States should include any information on known wetlands
impacted by nonpoint sources in their NPS Assessment Report.

Ground Water - States should include information on any known or
suspacted ground-water problems caused by nonpoint socurces in their
NPS Assessment Report. Any ground-water information included in

a State's Assessment Report should be consistent with the State's
ground-water protection strategies. States are encouraged to

refer to EPA's Office of Ground-Water Protection's guidance on the
Wellhead Protection Program which contains a section on “source
identification" (US EPA, Office of Ground-Water Protection. Guidance
for Applicants for State Wellhead Protection Program Assistance

Funds Under the Safe Drinking Water Act, June 1987, p. 21).




Landownership - States should identify water quality problems due to
NPS pollution from all lands regardless of landownership (Federal/
State/local/private).

Categories and Subcategories - The categories, subcategories or
sources of NPS pollution which add pollution to the NPS-impacted
waters included in the Assessment should be identified. Categories
should be identified for each listed waterbody. Particular nonpoint
sources or specific sources which add pollution to an identified
waterbody should also be identified and reported where known. States
should use the computer codes established for the major NPS pollution
categories and subcategories listed in Appendix B for reporting in
their State Assessment Reports. For a State's own implementation
purposes, it may need to further subdivide the major categories and
subcategories of NPS pollution, or may want to define its nonpoint
sources differently. If a State identifies an entirely new category
of nonpoint sources, it should contact EPA (Monitoring and Data
Support Division, WH-553, Office of Water Regulations and Standards,
Office of Water, Washington, DC 20460) to have a new computer code
assigned to the source.

Process for Defining BMPs - The Assessment Report must describe

the process, including intergovernmental coordination and public
participation, used for identifying best management practices.

This coordination/public participation requirement recognizes that
NPS management often requires the coordination of numerous agencies
and organizations which may be affected by NPS management decisions.

States are required to describe the process for identifying BMPs in
their Assessment Reports. In the Management Program, States must
include more details on BMPs including lists of BMPs which are
generally considered appropriate for the various categories and
subcategories of NPS pollution.

Identification of NPS Programs - The Assessment Report must describe
State and local programs to be used in the implementation of State
NPS management programs [including programs for which the State
intends to seek funding under sections 319(h) and (i)}. This will
serve as a cataloging of existing tools and will help identify

the need to develop new and additional tools and approaches to NPS
control as part of State NPS Management Programs. Section 319
requires States to describe their NPS programs in both their Assess-
ment Report and State Management Program. This is duplicative, but
EPA will expect greater detail to be provided in the HManagement
Program. .

Over the years, many States have developed highly successful and
innovative NPS control programs including low-interest loans to
farmers, assistance to landowners or landusers in targeted water-
sheds, statewide regulation of erosion from construction sites and
urban stormwater runoff, forest practice requirements and others.



New programs are expected to go well beyond existing programs and
should build on and strengthen the solid successes developed by the
States over the years.

Public Notice and Opportunity for Public Comment - The State must
provide public notice of the availability of the State's Assessment
Report for public review and provide an opportunity for public
comment prior to submittal to EPA.

Transmitta] of Reports - States are encouraged to submit drafts
of their Assessment Reports to Regional NPS Coordinators prior to
formal submission. Copies of final Assessment Reports submitted
as a part of State 305(b) Reports should be submitted to Regional
305(b) Coordinators. Three copies should be submitted to NPS
Coordinators.

If Assessment Reports are completed prior to submission of 1988
305(b) Reports, three copies of the Assessment Report should be
submitted to Regional NPS Coordinators. States should incorporate
their NP5 Assessment information in their 1988 305(b) Reports which
are due by April 1, 1988.

At & minimum, States should use their 1988 State 305(b) Reports to
identify the list of waters impacted by NPS pollution and the NPS
categories or sources contributing to this impact. The other two
Assessment items required by section 319 (process for identifying
BMPs and description of State/local NPS programs) may be included
in State 305{(b) Reports as well but must be submitted no later
than August 4, 1988.

Criteria for Approval of State Assessment Reports

Following are the criteria that EPA will use in evaluating a State's
Assessment Report:

(A) Navigable waters Impacted by nonpoint socurces
[section 319(a)(1)(A)]

o Has available Statewide information regarding the State's
NPS problems been analyzed and summarized in the Assessment
Report including any available information developed pur-
suant to sectjions 208, 303(e), 304(f), 305(b), 314, and 320,
and NPS information prepared for America's Clean Waters,

The States' Nonpoint Source Assessment 1985, Association of
State and Interstate Water Pollution Control Administrators?

o Has the list of waters impacted or threatened by NPS pollution
and the pollution categories or sources contributing to
this impact been integrated with the State's 305(b) Report
consistent with the EPA Guidelines?

o Has the assessment basis (i.e., monitored or evaluated) for
reported waters been identified?



(B)

()

(D)

(E)

Have the specific waterbodies impacted or threatened by NPS
pollution and the NPS pollution categories or sources contri-
buting to this impact been identified and have such data

been provided in a compatible format for inclusion in the
305(b) Waterbody System data base (use of the sctual Waterbody
computer system will be optional in FY 1988)7

Has the list of waters impacted or threatened by NPS pollution
been reported on & watershed-by-watershed basis?

Have interstate/international waters been considered?
If all navigable waters have not been completely assessed,

does the State have a strategy and expeditious timetable
for improving the quality of its assessment?

Categories of nonpoint sources impacting State waters
[section 319(a)(1)(B)]

o Has the State specifically identified the categories and

subcategories or sources of NPS pollution for each of the
impacted or threatened navigable waters identified above?

Intergovernmental coordination and public participation for
identifying BMPs [section 319(a)(1}(C)]

o]

Were groups and agencles with water quality and resource
interests provided an opportunity to review proposed best
management practices for the categories and subcategories
of nonpoint sources?

Identification of existing State and local NPS control programs
[section 319(a)(1)(D)]

(o]

Has the State provided a comprehensive summary of all existing
State and local NPS control programs and explained how the

new assistance provided by section 319(h) and (i) will help
support its NPS programs?

Has there been adequate consideration of the development of
the listings of programs with local, State and Federal agencies?

Public notice and opportunity for public comment [section 313(a)(1)]

o]

Have other groups with water quality and resource interests
been actively involved in the process of defining the NPS
water quality problem areas, identifying the sources impacting
or threatening these waters, and identifying BMPs e.g., have
fish and wildlife, recreational, agricultural, forestry,
drinking water, and wetland protection agencies etc., partici-
pated in developing the Assessment?

Has the Staté issued a public notice on the availability of
the State Assessment Report for public review and provided an
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opportunity for public comment prior to submitting the Report
to EPA?

Does the review process generdlly conform to 40 CFR 25 for
public participation? States have the flexibility to design
whatever type of public participation strategy they wish
including workshops, advisory groups and public hearings, but
the administration of the chosen activities should be in
accordance with the procedures outlined in 40 CFR 25.




B.

11

Development of State Management Programs

1. Introduction

State Management Programs should provide an overview of a State's
NPS programs as well as & summary of what the State intends to
accomplish in the next four fiscal years beginning after the date

of program submission. EPA trusts that development of State Manage-
ment Programs will help States move toward viable, long-range NPS
management programs.

State Management Programs should be submitted by the Governor of each
State, for that State or in combination with adjacent States, after
notice and opportunity for public comment. State Management Programs
should be submitted to the appropriate Regional NPS Coordinator by
August 4, 1988.

While the Assessment Report identifies the overall dimensions of

the State's NPS water quality problems, a State will probably find
it both useful and necessary to carve out a subset of these waters
in its State Management Program for concerted action on a watershed-
by-watershed basis over the next four years. Such targeting will
provide the grestest opportunity for achieving visible water quality
improvements in the short run. In addition, States should develop
Statewide program approaches to address NPS problems such as con-
struction erosion, urban stormwater runoff from developing areas,
forestry practices, or other types of NPS problems.

States are encouraged to target or identify the sequence for
protecting their water resources based on a comparative evaluation

of the State's waters. The guiding principles in evaluating a State's
waters are to maximize environmental benefit by devoting resources

and efforts to water resources in a priority order that recognizes

the values of the waterbody in question, the benefits to be realized
from various control actions (including evidence of local public
interest and support), and the controllability of the problem(s).

States should consider the following factors in targeting NPS problem
areas:

o What waterbodies are most valusble from various perspectives--
aquatic habitat, recreation, and water supply for example?

o What waterbodies are subject to adverse effects from both
pollution and aquatic habitat destruction (wetlands), and can
be impacted by water programs?

o What tools are available to address the waterbodies identified?

o What areas are most likely to be improved through governmental
action?

o Which problems are most amenable to the available tools and controls?
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o What is the degree of public support (local or statewide) to
protect a particular aquatic resource?

o How willing are other governmental agencies to take steps to
use their tools and resources to help address the problem?

o Where would "combined actions" offer the greatest benefit
relative to the value of the aquatic resource?

States are encouraged to refer to an EPA Office of Water Regulations
and Standards' technical publication called Setting Priorities: The
Key to Nonpoint Source Pollution Control for more details on effective
NPS targeting approaches (US EPA. Office of Water Regulations and
Standards, Setting Priorities:; The Key to Nonpoint Source Pollution
Control, July 1987). The NPS targeting strategy, as presented in

this document, complements the targeting concept in the State Clean
Water Strategy Guidance; more specifically, it is intended to present
successful State approaches to targeting NPS water pollution control
problems.

States should, where appropriate, supplement the funding of existing
NPS projects in order to demonstrate the benefits of NPS projects
within the four year program.

The State Management Program needs to be balanced between the priority
problems the State identifies and implementation of Statewide NPS
programs. Examples of Statewide NPS programs include Statewide
regulatiors for forestry, grazing, or construction erosion control,

or Statewide educational programs aimed at protecting water resources
from NPS impacts. Targeted water quality projects and Statewide
programs thould be directed at either improving degraded water quality
or preven:ing NPS impacts in high quality waters.

2. State Management Program Requirements

State Maragement Programs shall include the following six categbries
of infornation:

(A) Dbest management practices and measures which will be used
to vreduce pollutant loadings resulting from each category,
subcategory, or particular nonpoint source designated in the
State's Assessment Report, taking into account the impact of
the practice on ground-water quality.

(B) programs (including, as appropriate, nonregulatory or
regulatory programs for enforcement, technical assistance,
financial assistance, education, training, technology transfer,
and demonstration projects) to achieve implementation of the
best management practices designated under subparagraph (A).

{C) a schedule containing annuel milestones for (i) utilization of
the program implementation methods identified in subpara-
graph (B), and (ii) implementation of the the best management
practices identified in subparagraph (A) by the categories,
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subcategories, or particular nonpoint sources designated in the
State's Assessment Report. Such schedule shall provide for
utilization of the best management practices at the earliest
practicable date.

(D) a certification by the attorney general of the State or States
(or the chief attorney of any State water pollution control
agency which has independent legal counsel) that the laws of
the State or States, as the case may be, provide adequate
authority to implement such management program or, if there is
not adequate asuthority, a list of such additional authorities
as will be necessary to implement such management program and a
schedule and commitment by the State or States to seek such
additional authorities as expeditiously as practicable.

(E) sources of Federal and other assistance and funding [other than
assistance provided under subsections (h) and (1i)] which will be
available in each of such fiscal years for supporting imple-
mentation of such practices and measures and the purposes for
which such assistance will be used in each of such fiscal years.

(F) the Federal financial assistance programs and Federal development
projects for which the State will review individual assistance
applications or development projects for their effect on water
quality pursuant to the procedures set forth in Executive Order
12372 as in effect on September 17, 1983, to determine whether
such assistance applications or development projects would be
consistent with the program prepared under this subsection; for
the purposes of this subparagraph, identification shall not
be limited to the assistance programs or development projects
subject to Executive Order 12372 but may include any programs
listed in the most recent Catalog of Federal Domestic Assistance
which may have an effect on the purposes and objectives of the
State's nonpoint source pollution management program.

3. Explanation

As required by the Act, States should develop Management Programs

to the maximum extent practicable on a watershed-by-watershed basis.
State NPS Management Programs should focus geographically on NPS
priority areas identified through a comparative evaluation of the
State's waters. Management strategies should comprehensively address
the NPS problems in the watersheds targeted for implementation,
regardless of landownership (Federal/State/local/private). In
addition, States should develop Statewide program approaches to
address various types of nonpoint sources.

The Act requires six principal categories of information to be
included in State NPS Management Programs and each category as well
as other items are discussed below:

Best Management Practices (BMPsi - State programs must identify the
BMPs which will be used to reduce pollution from each of the categor-
ies or subcategories of NPS pollution, taking into account the




impact of the proposed practices on ground-water gquality.

States are required to consider the impact of best management
practices on ground water. This is due to the intimate hydrelogic
relationship that often exists between surface and ground water,
and the possibility that measures taken to reduce contaminants in
surface water runoff may incresse transport of these contaminants
to ground water.

The range of detail regarding BMPs in State submittals may vary

from lists of BMPs which are generally considered appropriate for

the various categories and subcategories of NPS pollution to detailed
watershed plans. However, grant applications which seek support

for specific demonstration watershed projects under sections 319

or 205(3)(5) should contain more specific informstion on the types
and amount of BMPs needed for particular projects {see section on
Demonstration Projects under Grant Application Requirements).

NPS Progrems - States must identify the nonregulatory and regulatory
programs including enforcement, technical assistance, financial
assistance, education, training, technology transfer, demonstration
projects and monitoring/evaluation to aessist in the development and
implementation of BMPs. The lead and cooperating agencies for
carrying out these programs should be identified and their responsi-
bilities clearly identified.

Section 319(h)(7) states that Federal funds from this section

may be used for financial assistance to individuals only to the ex-
tent that such assistance is related to the costs of '"demonstration
projects.’” The Conference Report accompanying the Act {Report
99-1004) explains the limitations regarding "demonstration projects:"

States may use Federal funds authorized by the bill for
financial assistance to individuals only insofar as the
assistance is related to costs of implementing demonstra-
tion projects. Federal funds are not to be used as a
general subsidy or for general cost sharing to support
implementation of best management practices. However, a
State is not precluded from using or directing other
funds for cost sharing or other incentive programs {f it
chooses. The term "demonstration projects” includes pro-
jects designed to educate individuals as to the use of
best management practices and to demonstrate their feasi-
bility and utility as well as research projects to estab-
lish the cost effectiveneas of particular BMPs.

Schedule - State programs will include & schedule containing annual
milestones for the four year program. Milestones built into the four
year program will provide an opportunity to gauge effectiveness of
programs and to make needed mid-course corrections. Annual work
programs included in grant applications must include commitments to
meet the four yesr Management Program. Examples of milestones in-
clude: anticipated improvements in water quality, water use or achieve-
ment of water quality standards; numbers and types of BMPs implemented;
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reports completed; NPS-related laws passed; and NP$ programs established.

Certification of Adequacy of State Laws - The State must certify

that existing State laws are adequate to carry out the proposed pro-
gram or the Management Program must contain a stated intent to seek
additional needed authority. If additional legal authority is needed,
the schedule for seeking such authority should be adequately expeditious
to allow implementation within the four-year Management Program,

Funding Sources - The Management Program should identify sources of
Federal and other assistance and funding other than that provided
by sections 319(h) and (i) which will be used to carry out the
State's NPS Management Program in each of the four fiscal years.

Federal Consistency - State Management Programs should identify any
individual Federal financial assistance programs or Federal devel-
opment projects to be reviewed by the State for their consistency
with its proposed State NPS Management Program. According to the
Congressional Record on January 14, 1987, this requirement is based
on Executive Order 12372, 8s in effect on September 17, 1983*, which

replaces OMB Circular A-95 and establishes procedures by
which State authorities may comment upon applications for
Federal assistance and Federal development projects to assure
that the federally supported activities and projects are con-
sistent with State needs and objectives. This bill assures
that the provisions of the Executive order, as in effect on
September 17, 1983, will be applicable to the State's implemen-
tation of this review process, with respect to its nonpoint
source management program, regdardless of any subsequent revisions
of the Executive order. The bill also allows States to designate
any Federal assistance program or development project listed
in the most recent Catalog of Federal Domestic Assistance, rather
than just those programs and projects subject to the current
Executive Order 12372, The purpose of this provision is to
allow the States to review any Federal program or project
that the State determines needs to be reviewed for consistency
with its nonpoint management program. This provision builds
upon established procedures for State review of Federal
activities. It will provide the States with an important tool
to assure that proposed Federal assistance and development
projects are implemented in a manner which the State deems
consistent with its nonpoint source pollution management program.

*Executive Order 12372 titled "Intergovernmental Review of Federal
Programs” was issued July 14, 1982. This Executive Order was
subsequently amended on April 8, 1983 by Executive Orqer 12416 also
titled "Intergovernmental Review of Federal Programs.” Thus, the
reference to the "Executive Order 12372, as in effect on September 17,
1983," includes the amendments sdded by Executive Order 12416.
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The Administrator is required to transmit to the Office of Management
and Budget and appropriate Federal agencies a list of the assistance
programs and development projects which each State has identified

for review pursuant to the procedures set forth in Executive Order
12372, as in effect on September 17, 1983. Beginning no later than
60 days thereafter each Federal agency is required to amend applicable
regulations so that individual assistance applications a&nd projects
for the identified programs and development projects are submitted
for State review. In addition, the appropriate agencies and depart-
ments of the Federal Government are required to accomodate, according
to the requirements and definitions of the Executive Order, concerns
the State may express about consistency of such applications or
projects with the State's NPS Management Program.

{Note: More detailed informstion on how to carry out the Federal
consistency provisions is currently being developed.)

Public Notice and Opportunity for Public Comment - States should
actively involve other groups with water quality and resource
interests in the development of State Management Programs. In
addition, the State shall provide a public notice on the availability
of the State's Management Program for public review and must provide
an opportunity for public comment prior to submittal to EPA. Also,
within ten days of receipt of a specific Management Program, the
appropriate EPA Regional Office will provide public notice that they
have received such Management Program.

Criteria for Approval of State Management Programs

Following are the criteria that EPA will use in evaluating & State's
Management Program:

(4) Identification of BMPs [section 319(b)(2)(4)]

© Are appropriate NPS BMPs identified for each of the
categories and subcategories of nonpoint sources identified
in the State's Assessment Report?

© Has the impact of these BMPs on ground-water quality
been considerad?

(B) Identification of needed implementation programs
[section 319(b)(2)(B)]

o Are the implementation programs (i.e., education,
technical/financial assistance, enforcement, etc.) to be
used identified?

0 Are the 1?ad and cooperating agencies responsible for
the State s NPS programs identified and are their
responsibilitjes clearly identified?

© Are implementation programs developed on a watershed-by-
watershed basis, to the extent practicable (there is



(C)

(D)

(E)

(F)

(G)
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recognition that Statewide program approaches are needed
to address certain NPS problems)?

o If the NPS programs include financial assistance to
individuals (cost-sharing), are the Federal 319(h) costs
related only to supporting the costs of demonstration
projects, as required by section 319(h)(7)?

Implementation milestones [section 319(b)(2)(C)]

© Have milestones been scheduled during the four year
program to allow for implementation, evaluation of program
effectiveness and any necessary mid-course corrections?
For example, have goals been established for individual
watersheds regarding how many BMPs will be implemented by
what date or what water quality improvements are expected,
or has a schedule been established for the development of
certa.n NPS regulations?

Certification of the attorney general of adequate State
authority [section 319(b)(2)(D)]

o If a State's authorities are not adequate, is there a schedule
for obtaining adequate authority to support needed implementa-
ticn within the timeframe of the four year section 319 program?

Source: of Federal and other assistance and funding
{section 319(b)(2)(E)}

o Does the Mansgement Program explain how State and local funds,
other related EPA programs [other than 319(h) and (i)], and
other Federal programs affecting NPS control will be integrated
and utilized as part of an overall State NPS Management Program
e.g., other EPA programs such as 314, 320, 117, etc. and other
Federal agency programs such as USDA's Conservation Reserve
Program?

Consistency of Federal programs with State NPS requirements
{section 319(b)(2)(F)]

o Is the State's identification of Federal financial assistance
programs and Federal development projects to be reviewed ‘
specific enough to allow EPA to identify the programs/projects
clearly to the appropriate Federal agency?

Public notice and opportunity for public comment [section 319(b)(1}]

o Have other groups with water quality and resource interests
been actively involved in the process of developing the §tate
Mansgement Program e.g., have fish and wildlife, recreatlongl,
agricultural, forestry, drinking water and wetlands protection
agencies, etc., participated in developing the Management

Program?
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o Has the State issued a public notice on the availability of
the State Management Program for public review and provided
an opportunity for public comment prior to submitting the
Report to EPA?
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C. Administrative and Other Provisions

1. Deadline for Approval/Partial Approval

The NPS Assessment Report and Management Program should be
submitted to the appropriate EPA Regional Office no later than
August 4, 1988. The Regional Administrator must either approve
or disapprove a State's Assessment Report or Management Program
not later than 180 days after the date of submittal. The Regional
Administrator must approve the Assessment Report in its entirety
but may approve a portion of a Management Program. These items
may be approved separately or concurrently.

If the Regional Administrator does not disapprove an Assessment
Report, Management Program, or portion of a Management Program
in such 180 day period, such Assessment Report, Management
Program or portion of & Management Program shall be deemed
approved for the purposes of section 319.

2. Procedure for Disapproval

The Act provides that, after notice and opportunity for public
comment and consultation with appropriate Federal and State
agencies and other interested persons, the Regional Adminis-
trator may disapprove a State's Assessment Report and/or
Management Program. Criteria for disapprovael include:

(A) the proposed Assessment Report and Management Program
or any portion thereof dces not meet the requirements
of subsections (a)(1) and (b)(2} of section 319, re-
spectively, or is not likely to satisfy, in whole or
in part, the goals and requirements of this Act;

(B) adequate authority does not exist, or adequate resources
are not available, to implement such program or portion,

(C) the schedule for implementing such program or portion
is not sufficiently expeditious; or

(D) the practices and measures proposed in such program
or portion are not adequate to reduce the level of
pollution in navigable waters in the State resulting
from nonpoint sources and to improve the quality of
navigable waters in the State.

1f any such determinations are made, the Regional Administrater
shall then, within 180 days of the receipt of the proposed
Assessment or Program, notify the State of any revisions or
modifications necessary to obtain approval. The State shall
thereupon have an additional three months to submit its revised
Assessment or Management Program and the Regional Administrator
shall approve or disapprove such revised submittals within
three months of receipt.
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Which Agency is to Serve as the Lead for the 319 Program

States should identify one State agency to serve as the lead
agency for the section 319 program. Given the diversity of
nonpoint pollution sources, EPA believes that State water
quality agencies are generally in the best position to carry
out the overall NPS assessment and program development require-
ments of section 319. However, a Governor, in consultation
with the appropriate EPA Regional Administrator, may designate
an agency other than the State water quality agency to serve

as the lead in developing the State's NPS program. In such
cases, the proposed agency must have the capability to develop
both a comprehensive NPS water quality assessment and NPS
management program. In any case, the Governor's designee will
ultimately be the recipient of section 205(j)(5) or 319 NPS grants.

As a practical matter, once a State's overall NPS program is
approved by the EPA Regional Administrator, numerous agencies
will likely be involved in the actual implementation of specific
NPS water pollution control programs. For example, State water
quality, natural resources, soil conservation, drinking water
and other agencies, as well as Federal, local and areawide
agencies will be involved. We expect the lead NPS agency to
submit consolidated section 205(j)(5) or 319 grants which the
lead State NPS agency will then allocate as appropriate, probably
through State memoranda of understanding, among its implementing
agencies.

Water Quality Management! Plan Updates

States may incorporate their NPS Assessment and Management
Programs into their water quality management (WQM) plan or
areawide waste treatment management plan developed and updated
in accordance with the provisions of section 205(j), 208, and
303 of the Act, 40 CFR Part 130 (the Water Quality Planning and
Management regulation), and State requirements. The NPS Assess-
ment and Management Program may be included in the State's WQM
Plan or referenced as part of the WQM plan if contained in
separate documents.

States Electing Not to Submit Assessment Reports

If a Governor of a State elects not to submit an Assessment
Report by the August 4, 1988 deadline, the Regional Administrator
shall, within 30 months after the date of enactment of the
amendments establishing section 319, prepare for such State a
Report which makes the identifications that are required, by

law and the guidance, for the State Assessment Report. Upon
completion of this requirement and providing notice and oppor-
tunity to comment, EPA will report to Congress on this action.
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Local Agency Submittal of Management Program

If a State elects not to submit a Management Program or if the
Regional Administrator does not approve such a Management Program,
a local public agency or organization which has expertise in,

and authority to control, NPS pollution may, with State approval,
submit a Management Program. Such agency or organization must

be of "sufficient geographic size" as determined by the Regional
Administrator and may request technical assistance from EPA in
the development of such Management Program.

After development of such Management Program, such agency or
organization shall submit the Management Program through the State
to the appropriate Regional Administrator. If the program is
approved, such agency or organization shall be eligible to receive
financial assistance under section 319(h) for implementation of

the Management Program. Such financial assistance shall be subject
to the same terms and conditions as assistance provided to a State
under section 319(h), including that both an Assessment Report and
Management Program must be completed prior to award of a grant
under section 319(h).

Annual Reports by States and Reports to Congress

(A) Annus]l State Reports Required - Starting November 1, 1987,
and each September 1 thereafter, each State will report to
its respective EPA Regional Office, concerning:

(1) the amount, purpose and utilization of grants received
by the State under subsections 319(h) and (i}, 205(j)(5),
and 201(g)(1); and funds used under 603(c)(2);

(2) 1its progress in meeting milestones detailed in its
Management Program; and

(3) to the extent that eppropriate information is available,
reductions in nonpoint source pollutant loading and im-
provements in water quality for those waters reported in
the State's Assessment Report.

The Annual Reports will be consolidated by the Regions and
forwarded to EPA Headquarters no later than November 20 in
1987 and in the following years by September 20.

The first Annual Report due November 1, 1987 should consist
of a letter from the State regarding the status of its NPS
program. For example, the letter should note when and if
the State expects to submit an Assessment Report and Manage-
ment Program, and the status of NPS activities supported
with 205(j)(5) funds.
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EPA Annual Report Required - The Administrator will
consolidate, adit and add to State and Regional reports
and submit to Congress his report by January 1, 1988, and
each Januvary 1 thereafter, on the sctivities and programs
implemented under section 319 and the progress made in
reducing NPS water pollution and improving the quality of
affected waters.

Final Report - The Administrator's report of January 1,
1990 is referred to in the Act as the "Final Report.”

In this report the Congress is asking for an evaluation of
the activities carried out to that date under section 319.
[The filing of the 1989-30 "Final Report” does not change
the requirement for subsequent annual reports in the manner
and fashion of the '87-'88 reports called for by paragraphs
{A) and (B), above.])

Specifically, States will report the following information
in the September 1, 1989 submittal, in addition to that
information asked for under subparagraph (A) above:

(1)

(2)

(3)

(4)

{5)

the management programs implemented by the State by
types and amount of affected waters, categories and
subcategories of nonpoint sources, and types of best
management practices being implemented;

the experiences of the State in adhering to schedules
and implementing best management practices;

what further actions need to be taken to attain and
maintain in NPS targeted waters (i) applicable water
quality standards, and (ii) the goals and require-
ments of the Act;

recommendations concerning needed future programs
(including enforcement programs) for controlling
pollution from nonpoint sources; and

programs and activities of departments, agencies and
instrumentalities of the United States which are
inconsistent with the State's Management Progrem and
recaommended modifications so that such activities and
programs would become consistent with and assist the
States in implementation of their Management Program.

[Note: Separate technical information is being developed to
provide s format for preparation of the State Annual Reports
and the Final Report. This format would allow for reporting
of progress in specific NP5 projects and reductions in NPS
loadings and relsted water gquality improvements.]
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Cooperation Reguirement

States should seek the cooperative involvement of regional
planning agencies, local governments, and other public and
private agencies and organizations in the development of their
Assessment Report and Management Program. Section 319(c)(1)
specifically requires the Assessment Report and Management
Program

...be developed in cooperation with local, substate,
regional, and interstate entities which are actively
planning for the implementation of nonpoint source
pollution controls and have either been certified by
the Administrator in accordance with section 208, have
worked jointly with the State on water quality manage-
ment planning under section 205(j), or have been desig-
nated by the State legislative body or Governor as
water quality management planning agencies for their
geographic areas.

In addition, section 319(b)(3) requires States to the maximum
extent practicable to i{nvolve local public and private agencies
and organizations which have expertise in control of NPS pollu-
tion in the development and implementation of State Management
Programs.

Interstate Management Conference

If waters in a State are impaired by NPS pollution from another
State, the State may petition the Regional Administrator to
convene, and he shall convene, a conference of the affected
States. If the Regional Administrator finds that waters in &
State are not meeting standards because of NPS polluticn origin-
ating in another State, EPA shall notify such State(s). The
Regional Administrator may, whether or not petitioned to do

so, convene a management conference between such States not
later than 180 days after giving notification. The purpose of
such conference shall be to develop an agreement to control
such interstate NPS pollution.

To the extent that States reach agreement through such a
conference, the Management Programs of the States that are
parties to the agreement and contribute the NPS pollution will
be revised to reflect such agreement.

Indian Tribes

Section 518(f) establishes that not more than one-third of one
percent of the amount appropriated for any fiscal year under
section 319 may be used to make grants to Indian tribes. Indian
tribes must meet the requirements of section 319(h) as well as
meet the three criteria in section 518(e) of the Act in order

to receive such grants.
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Technical Assistance

Upon request of a State or a local public agency or organizaticn,
EPA may provide technical assistance in carrying out the pro-
visions of section 319. This technical assistance will be
provided (to the extent resources are available) by EPA Regional
NPS staff in most instances with backup assistance from EPA
Headquarters' NPS staff.

Pursuant to section 319(e), EPA will collect and make available
through publications and other means information regarding
management practices and implementation methods. For example,
information will be developed on the costs and relative effi-
ciencies of best management practices for reducing NPS pollution,
and available data concerning the impact of best management
practices on water quality.

Major technical assistance activities planned for FY 1988 include:
providing assistance to the States in the development of Assess-
ment Reports and Management Programs; issuing a NPS monitoring
and evaluation guide; providing information on the effectiveness
and costs of best management practices; completing a stream
methodology started under the Nationwide Urban Runcoff Program

for analyzing water quality effects of urban runoff; and
developing a4 methodology for incorporating nonpoint sources

into wasteload allocations.
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ITT, GRANT APPLICATION REQUIREMENTS

Federal financial support is authorized from six new sections established
by the WQA to support activities related to NPS control. While each of
these funding sources is discussed separately below, and will generally
require a separate grant application, States are encouraged to develop
coordinated work programs using these various funding sources. Grant

funding under each of these sections is subject to the availability of
appropriations.

A,

Section 205(J)(5)

This section of the Act provides a set-aside of up to 1% of each
State's construction grant allotment or a minimum of $100,000 to

be used for developing a State's NPS Assessment Report and Management
Program (program development) and for implementing an approved
Management Program (implementation).

Grant Application Requirements - To use these funds, States need to
prepare a grant application which includes:

1. an EPA Form 5700-33 properly completed;
2. an EPA Form 5700-48 properly completed;

3. a certification on the grant application that the requirements
of E.0. 12372 have been mat;

4. 4 brief narrative statement explaining how the funds will be
used and how use of these funds will be coordinated with other
funds devoted to NPS activities;

5. & section-by-section description of each task, including
outputs, to be funded;

6. one table for evaluation and other purposes, listing:

(a) each of the tasks,

(b) the outputs to be accomplished, by each task,

(¢) funding for each task,

(d) the number of person-years devoted to each task, and
(e) a schedule of when outputs are to be completed; and

7. if needed, a statement assuring that the State will maintain
during the grant period its average annual level of expendi-
tures for NPS activities for FY 1985 and FY 1986 and esta-
blishing such an expenditure level (see separate discussion
of maintenance of effort).

These requirements are in accordance with the Administrator's
Policy on Performance Based Assistance dated May 31, 1985.

The grant application/work program must be adequately integrated
and coordinated with other water quality management activities
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supported under CWA sections 106, 117, 201(g)(1l), non-CHMAG 205(g),
205(§)(1), 314, 319(h) and (1), 320, 603(c)(2), 604(b), and with
State matching or maintenance-of-effort funds all of which may be
contributing input to the NPS Assessment and Mansgement Progrem.

In addition, grant applications must also be integrated and coordi-
nated with ground-water and wetlands activities.

Match - 205(j)(5) funds are reserved "for the purpose of carrying
out section 319," i.e., to develop a State's NP5 Assessment Report
and Management Program and to implement an approved Management
Program. The Senate Report 99-50 issued on May 14, 1985, states
that section 205(3j)(5) grants must meet the Federal/non-Federal
share requirements. Section 319(h)(3) indicates that the Federal
share "of the cost incurred by the State in implementing such man-
agement program’’ (emphasis added) shall be matched. Therefore, no
match is required for 205(j)(5) funds which are used to develop a
State's NPS Assessment and Mangagement Program. However, 205(j)(5)
grant funds used for implementation of NPS activities identified in
the State's approved NPS Management Program must be matched. The
Federal share for such implementation activities shall not exceed
60%.

Use of 205(1)(5) Funds and Award Mechanisms - Section 205(j)(5)
funds may not be awarded for NPS implementation activities until a
State's NPS Assessment Report and Management Program are approved.
After such aspproval, section 205(j)(5) funds may be used for imple-
menting approved State NP5 Management Programs.

Section 205(j)(5) funds used for program development {developing
Assessment Reports and Management Programs) are to be awarded under
205(3)(5). Section 205(j)(5) funds used for implementing Management
Programs will be awarded under 319(h). Given these different award
mechanisms, EPA Regions will award separate grants for 205(3)(5)
funds used for either of these two purposes i.e., States must submit
two separate grant applications. Section 205(j)(5) funds used for
implementation activities must also meet other requirements (i.e.,
match, maintenance of effort, etc.) which are discussed below in

the section on "Other Restrictions and Requirements."

Implementation Activities - In addressing the subject of implementa-
tion, the Act calls for:

..-an identification of programs (including, as appropri-
ate, nonregulatory or regulatory programs for enforcement,
technical assistance, financial assistance, education,
training, technology transfer, and demonstration projects)
to achieve implementation of best management practices...

Such activities, when included in a State's Management Program,

shall be considered eligible implementation sctivities for funding
under sections 205(3})(5) and 319(h). In addition, design of specific
best management practices (BMPs) and the provision of financial
assistance to individuals for the physical installation of BMPs

is eligible in the case of "demonstrations." Also, financial
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assistance provided to municipalitjes and other public entities
is an eligible implementation activity.

Other Restrictions and Requirements - Generally, the restrictions
and requirements of 319(h) in addition to match (e.g., the priority
considerations, maintenance of effort, restrictions on financial
assistance to individuals, availability for obligation, requirement
for annual reports, limitation on administrative costs and satis-
factory progress) apply to section 205(j)(5) funds used to support
implementation activities. When section 205(j)(5) grant funds

are used for program development, the restrictions and requirements
of section 319{(h) do not apply. For a more detailed discussion of
these restrictions and requirements, please see the following
section B of this guidance.

Obligation of 205(§)(5) Funds - Section 205(j)(5) funds used for
program development may be obligated in the year in which they are
appropriated as well as in the following year, pursuant to section
205(d). The availability for obligation provision of section
319(h)(6) applies to section 319(h) as well as section 205(j){5)
funds used for implementation, and therefore, such funds must be
obligated in the year in which they are appropriated. EPA may
reallot to other States any funds not so obligated or may renego-
tiate with the State a schedule for use of the funds.

Demonstration Projects - When section 205(j)(5) [or 319(h)] funds
are used for implementation of demonstration projects for specific
watersheds or geographic areas, implementation plans must be
included in the work program/grant application. Implementation
plans should, at a minimum, include:

1. a description of the institutional responsibilities and
roles of all participating agencies, and an identification
of the lead agency responsible for administering the project;

2. an explanation of the purpose or objectives of the project
such as evaluating the effectiveness of a particular best
management practice or achieving a particular water quality
goal in a watershed;

3. a watershed profile including an inventory of point and
nonpoint sources, as appropriate; and

4. the estimated cost of the project including the type, number
and cost of best management practices to be implemented in

the project area.

As a practical matter, States may not be able to provide a complete
implementation plan with their grant application. In's?ch cases, the
grant application could be approved with a grant cgnd1F1on that such
an implementation plan be developed within a certain timeframe.
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State Not Using 205(j){(5) Funds for NPS Control - States do not have to
use the 205(j)(5) reserve for their NPS programs, although we encourage
them to do so. If a State chooses not to use a minimum of §100,000

of its reserve for NP§ purposes, the difference between what is actually
used for NPS purposes and §100,000 will be realloted to other States

as construction grant funds, pursuant to 40 CFR 35.155. Reserves

beyond the first §100,000 may be used for "other purposes under Title II
of the Act” i.e., for construction of treatment works, for water quality
management planning activities, etc. In summary, it would be in the
interest of most States to use a minimum of $100,000 of their 205(j)(5)
reserve for developing and/or implementing their NPS Program.

Section 319(h)

Grants under section 319(h) are to be used to implement State NPS
Management Programs. A discussion of eligible implementation acti-
vities is provided under the previous section of the guidance
addressing 205(j)(5) grants.

Section 319(h)(2) provides that grant applications for section 319(h)
funds should include:

. an identification and description of the best management
practices and measures which the State proposes to assist,
encourage, or require in such year with the Federal assistance
to be provided under the grant. (emphasis added)

Authorizations - Congress has authorized §$70 million for FY 1988,

$100 million each for FY 1989 and FY 1990, and $130 million for FY

1991 for se:tion 319(h); except that for each of such fiscal years

not to excea:d $7,500,000 may be made available to carry out section
319(i). No one State is to receive more than 15% of the funds appro-
priated under section 319(h) in any given year or more than §150,000
under section 319(1i). These funds will not be available until Congress
appropriates them.

Allocation of Funds - Funds appropristed for 319(h) would be
awarded to those States which have approved NPS Assessments and
Management P'rograms and have submitted specific grant applications.

~NOTE-

Following is our basic concept for allocating available 319(h) funds.

Futher guidance on the allocation will be developed once appropriated
funding levels are known.

Allocation Concept - EPA's concept for establishing guidance for
allocating such funds is to balance basic State NPS program needs
with award of priority grants for the NPS activities listed below.
Completion and approval of a State Clean Water Strategy is a primary
consideration in awarding funds for priority NPS activities.
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Preference in the award of grant funds for priority NPS activities
will be given to programs which:

1. control particularly difficult or serious nonpoint source
pollution problems, including, but not limited to, problems
resulting from mining activities;

2. implement innovative methods or practices for controlling
nonpoint sources of pollution, including regulatory (e.g.,
enforcement) programs where the Administrator deems appropriate;

3. control interstate nonpoint source pollution problems;

4. carry out ground-water quality protection activities which the
Administrator determines are part of a comprehensive nonpoint
source pollution control program, including research, planning,
ground-water assessments, demonstration programs, enforcement,
technical assistance, education, and training to protect ground
water from nonpoint sources of polliution;

5. address nationally significant, high-risk NPS problems;

6. address surface/ground-water (cross-medie) issues;

7. integrate Federal, State and local programs;

8. provide for monitoring/evaluation of program effectiveness;
9. comprehensively integrate CWA requirements; or

10. demonstrate a long-term commitment to the building of
institutions necessary for effective NPS management and the
continuation of such institutions beyond the authorization
period.

HMaintenance of Effort - A grantee who applies for a 319(h) grant
(and/or a 205(j)(5) grant to support implementation activities)

must meet the maintenance-of-effort (MOE) requirement of 319(h){(9)

by establishing and maintaining its aggregate annual level of State
NPS pollution control expenditures for improving water quality at the
average level of such expenditures in FY 1985 and 1986. States should
establish their FY 1985 and 1986 level and annual levels based on
expenditures by the primary State agency (or agencies) responsible

for the State's NPS pollution control activities.

This means that:

o A State must maintain an annual level of expenditures on NPS
activities equal to the average of its FY 1985 and 1986 NPS
expenditures i.e., its MOE base level.

o The State's MOE base level should include expenditures only from
non-Federal sources; Federal funds should not be included in
calculating the MOE base level.
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o Calculation of expenditures is based on activities of the primary
State NPS agency (or agencies) responsible for the State's NPS
pollution control activities, not on what might be termed related
activities of other State agencies with primary missions other
than NPS control. For example, if the State water quality agency
and agricultural agency both have specific NPS water quality control
programs, these should be counted in the MOE. State soil conservation
programs having water quality improvement or maintenance as a primary
objective will be included in a State's MOE.

o The MOE base level or annual level cannot include, the MOE or matching
expenditures for other Federal programs and in particular sections
106, 319, 205(j)(5), 314, and 117.

o Determination of whether the State expenditures meet the MOE level
for purposes of awarding a section 319(h) grant will be based on
the grantee expenditures projected in the grant application. (The
State will report whether it has met its MOE requirements in its
final Financial Status Report at the end of the budget year.)

Grant Application Requirements - Once the NPS Assessment and Management
Program have been approved, States may develop grant applications/work
programs for 319(h), pending appropriation of such funds. States
should prepare 319(h) grant applications based on the funding targets
negotiated with the appropriate Region and in accordance with the
requirements for section 205(j)(5) grant applications listed above.

Demonstration Projects - See discussion under section A above for
implementation plan requirements in the work program/grant application
for demonstration projects.

Match - Section 319(h) grants are for the purpose of &ssisting the
State to implement its approved NP5 Management Program and require a
non-Federal match. Section 205(j)(5) funds used for implementing a
State's spproved NPS Management Program are awarded under section
319(h) and also require a non-Federal match. The Federal share of
such grants shall not exceed 60%.

The non-Federal share of 319(h) as well as 205(j)(5) grants must be
provided from non-Federal sources. The Act lists a number of activi-
ties which may be conducted in the implementation of the State's NP$S
Management Program:

.including, &s appropriate, nonregulatory or regulatory
programs for enforcement, technical assistance, financial
assistance, education, training, technology transfer, and
demonstration projects...

Generally, non-Federal funds used to support any of the above activities
may be used as non-Federal match under section 319, However, NPS funds
that are used to match or to satisfy MOE requirements for 106, 117,

or other Federal grant programs may not be used to match 319(h) or
205(3)(S5) grants (i.e., double counting is not allowed). None of

the funds counted as non-Federal match may be used for administrative
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purposes under section 319(h)(12) if 10% of the grant amount is used
for those purposes, except that costs of implementing enforcement
and regulatory activities, education, training, technical assistance,
demonstration projects, and technology transfer programs shall not
be subject to this limitatien.

State and local funds used for cost sharing and the portion of such
programs paid by the lendowner/land manager may be used as match only

to the extent such cost sharing is used for demonstration projects as
provided in section 313(h}(7). This is because cost sharing except

in the case of demonstration projects is an ineligible activity under
section 319 and States may not use expenditures for ineligible activities
to match grant funds. This restriction also applies to section 205(})(5)
funds used to implement NPS Management Programs. Thus, State and local
cost sharing funds are considered acceptable match for section 319 and
205(j)(5) only where such assistance is related to the costs of NPS
demonstration projects. We anticipate that many States will be conduct-
ing NPS demonstration projects where they would use their State cost
share funds as match.

Avajlability for Obligation - Section 319(h) funds and section 205(})(5)
funds used for implementaticn granted to a State in any fiscal year
will remain available for obligation by the State for that fiscal year
(the year in which appropriated). If the State does not use its

grant funds in that year, the Regional Administrator may deobligate

the remaining funds and use them for grants to other States in the

next fiscal year or may renegotiate with the State the use and/or
schedule for use of the awarded funds. Section 205(j)(5) funds used

for program development may be obligated in the following year.

Satisfactory Progress -~ No subsequent 319(h) grant [or 205(j)(5) funds
used for implementation] shall be awarded unless the State has demon-
strated satisfactory progress in meeting the schedule set out in

the approved NPS Management Program. Legitimate delays may result
from such factors as the time required to locate and hire the needed
mix of experienced and trained personnel for the NPS program. Given
the evolving nature of our understanding of NPS problems and appro-
priate management approaches, EPA Regions will need to exercise dis-
cretion in avaluating satisfactory progress and may address other
concerns than just whether the schedule for the NPS Management Program

has been met.

Administrative Costs - Administrative costs in the form of salaries,
overhead or indirect costs for services provided and charged against
activities and programs carried out under the grant shall not ex-

ceed 10% of the amount of the grant in each year. The costs of imple-
menting enforcement and regulatory activities, education, training,
technical assistance, demonstration projects, and technology transfer
programs shall not be subject to this limitation.
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Section 319(1)

Grants under section 319(i) are for the purposes of carrying out
ground-water quality protection activities which EPA determines will
advance the State toward implementation of a comprehensive NPS pollution
control program. Such activities may include, but need not be limited
to, research, planning, ground-water assessments, demonstration pro-
grams, enforcement, technical assistance, education and training to
protect the quality of ground water and to prevent contamination of
ground water from nonpoint sources of pollution. Administration of
section 319(i) grants will be carried out by EPA's Office of Ground~
Water Protection under guidance to be provided.

Section 201(g) (1)

This section, as amended, allows NPS control efforts to be financed
through the Governor's 20% discretionary set-aside of construction
grants funds. These are Title Il funds that may be made available
for any purpose for which a grant may be made under sections 319(h)
and (1). NPS activities funded under this section must meet the
requirements for section 319, particularly 319(h) and (i).

(Note: EPA will develop additional information on the use of the
Governor's 20% discretionary set-aside for NPS implementation.)

Section 603(c)(2)

The WQA adds a new Title VI providing for Federal capitalization
grants to States for State revolving funds to be used for loans,
primarily for municipal waste treatment. However, these loans may
also be made for the implementation of a NPS Management Program
established under section 319 and development and implementation of
a conservation and management plan (for bays or estuaries) under
section 320, if certain requirements are met under section 603 and
Office of Municipal Pollution Control guidance.

State revolving fund loans may provide a source for funding of programs
or projects to control NPS pollution. Projects must be in accordance
with a State's approved NPS Management Program. Favorable repayment
schedules and interest rates are to be set by the State to ensure

the accomplishment of the public purposes involved while protecting

the integrity of the State's loan fund. Use of these funds is at

the discretion of the State once the program satisfies section 602

and Office of Municipal Pollution Control guidance.

(Note: EPA will develop additional information on the use of the
State Revolving Fund for NPS implementation.)
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Section 804(b)

Beginning in FY 1989, States must reserve each year 1% of their
Title VI allotments or $100,000, whichever is greater, to carry

out planning under 205(j) and 303(e). Since NPS planning activities
are eligible for funding under 205(j), the 604(b) reserve is an
additional source of funding for NPS activity.







APPENDIX A

Definition of Navigable Waters and Waters of the U.5.*

Navigable Waters

. The term "navigable waters" means the waters of the United
States, including the territorial seas.

Source: Federal Water Pollution Control Act as Amended by the Water

Quality Act of 1987

Waters of the U.S. )

Waters of the United States or waters of the U.S. means:

(a)

(b)
(c)

(d)
(e)

(£)
(g)

All waters which are currently used, were used in the past, or

may be susceptible to use in interstate or foreign commerce,

including all waters which are subject to the ebb and flow of the

tide;

All interstate waters, including interstate "wetlands;"

All other waters such as intrastate lakes, rivers, streams

(including intermittent streams), mudflats, sandflats, "wetlands,’

sloughs, prairie potholes, wet meadows, playa lakes, or natural

ponds the use, degradation, or destruction of which would affect or

could affect interstate or foreign commerce including any such

waters:

(1) Wwhich are or could be used by interstate or foreign travelers
for recreational or other purposes;

(2) From which fish or shellfish are or could be taken and sold in
interstate or foreign commerce; or

(3) Which are used or could be used for industrial purposes by
industries in interstate commerce;

All impoundments of waters otherwise defined as waters of the

United States under this definition;

Tributaries of waters identified in paragraphs (a) through (d) of

this definition;

The territorial sea; and

"Wetlands" adjacent to waters (other than waters that are

themselves wetlands) identified in paragraphs (a) through (f) of

this definition...

1

Wetlands means those areas that are inundated or saturated by surface
or groundwater at a frequency and duration sufficient to suppert, and
that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas...

*Source: 40 CFR 122.2
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ApPENDIX B

Major Nonpoint Source (NPS) Pollution Categories and Subcategories®*

NONPOINT SOURCES

Agriculture 70 Hydrologic/Habitat Modification
11: Non-irrigated crop production 71: Channelization
12: Irrigated crop production 72: Dredging
13: Specialty crop production {e.g., 73: Dam construction
truck farming and orchards) 74: Flow regulation/modification
14: Pasture land 75: Bridge construction
15: Range land 76: Removal of riparian vegetation
16: Feedlots - all types 77: Streambank modification/
17: Aquaculture destabilization
18: Animal holding/management areas
80 Other
Silviculture 81: Atmospheric deposition
21: Harvesting, reforestation, 82: Waste storage/storage tank
residue management leaks
22: Forest management 83: Highway maintenance and
23: Road construction/maintenance runoff
84: Spills
Construction 85: In-place contaminants
J1: Highway/road/bridge 86: Natural
32: Land development
90 Source unknown
Urban Runoff
41: Storm sewers (source control)
42: Combined sewers (source control)
43: Surface runoff

Resource Extraction/Exploration/Development

51: Surface mining

52: Subsurface mining

53: Placer mining

54: Dredge mining

55: Petroleum activities

56: Mill tailings

57: Mine tailings

Land Disposal (Runoff/Leachate From Permitted Areas)
61: Sludge

62: Wastewater

63: Landfills

64: Industrial land treatment

65: On-site wastewater systems (septic tanks, etc.)
66: Hazardous waste

*Source: US EPA. Guidelines for the Preparation of the 1988 State
Water Quality Assessment (305(b) Report), April 1, 1987, p. 19.







Appendix C
NPS Provisions in the Water Quality Act of 19&7

Subyect

Section 319

Creates new

§ 319 on

NPS Manage-
ment Programs

SEL. 316 MANAGEMENT OF NONPOINT SOURCES OF POLLUTION.

'a) In GengpaL ~Title [II is amended by adding at the end the
followning new section:

“#EC. 319, NONPOINT SOURCE MANAGEMENT PROGRAMA.

Contents “18) STATE AMEMMENT REPORTS. —

of State “t1) ConreNTs.—The Governor of esch Stats shall, after
Assessment notice and oppnrmm7 for public comment. pre and submit
Tecorts — to the Admunistrator for approval. a report which—

Reports “(As identifles those navigable waters within the Stats

which, without additional action to control nonpoint
sources of pollution, cannct ressonably be expected 1o
atiain or maintain spplicable water quality standards or
the and requirements of this Act:

“B) identifies those categories and subcategories of
nonpoint sources or. whers appropriate. particular
nonpeint sources which add significant polution to sech
portion of the navigable waters identifled under subpars-
graph (A) 1n amounts which contnbuts to such purtion not
meeting such water quality sta~dards or such goals and
requirements:

"C) deacrnbes the process. including intergovernmental
coordination and public participation, for identifying best
management practicss and measures to control sach cat-
egory and subcategory of nonpoint sources and. where
appropriate. particular noapownt sources dentified under
subparagraph ‘B) and to reduce. to the maximum extent
practicable. the level of pollution resulting from such cat.
egory. subcategory, or source; and

“(D) identifies and describes State and local programs for
coatroiling pollution added from nonpoint sources to, and
improving the quality of, sach such portion of the navigabie
watars, including but not limited to thoss programs which
are receiving Federai assistance under subsections (h) and
(i

Information “(2) LnroRMATION URED N PREPAMATION —[B developing the
used to rt required by this section, the Stats (A) may rely upon

r information developsd pursuant to sections 208, 30Xe), 304,
prepare 305b), and 314, and other information as appropriate, and (B)
state may utlize umpﬂau slements of the waste treatment
Assessment management plans deveioped pursuant to sections 208} and
Report 303, 1o the extent such elements are consistent with and fulfill

the requirements of this section.




Subject

Lontents
of State

“anagement
rograms

D) STATE MANAGIMENT PROGRAMS. —

“11) I[N cENERAL —~The Governor of sach Stats. for that State
or in combination with sdjacent States, shall, aftsr notice and
opportunity for public comment, prepare and submit to the
Admunustrator for approval a management p which such
State proposss to implement wn the first four years beqin.
ning after the date of submission of such management program
for controlling pollution added from nonpoint sources to the
navigable waters within the State and improving the quality of
such waters,

“(2) Srecone conrznTs.—Each ent program pro-
posed for implementanion uzndsr this ion shall include
each of the following: : .

“{A) An identification of the best management practices
and measures which will be undertaken to reduce pollutant
loadings resuiting from each category, subcategory, or
particular nonpownt source desigoated under paragraph
(1XB), taking into account the impact of the practice on
ground watar quality.

“(B) An identification of programs (inel a8 8
priats. nonregulatory or programs for enforce
ment, technical assistance, al assistancs. education,

training, technology transfer. and demonstration projects)
to achieve-implementation of the best management prac-
ticos by the catagories, subcategories. sod parti
nonpoint sources designatad under subparsgraph (A).

“(C) A schedule containing annual milestones for (i) utili-
zation of the program implementation methods identified
in subparsgraph (B), and (ii) implementation of the best
management practices identified in subparagrsph (A) by
the categories, subcategories, or gam:uhr nonpoint sources
designated under b (1XB). Such schedule shal! pro-
vide for utilization of 3:. management practices at the
earliest practicabie dats.

“{D A certification of the attorney general of the State or
States ior the chief attorney of an ts watsr pollution
control agency which has independent legal counsel) that
the [awy of the State or Statss, as the case may be, provide
adequate suthonty to implement such management pro-
gram or. \f there is not such adequate authonty, a list of
such additional authorities as will be nscessary 1w
implement sych management program. A scheduls and
commitment by the State or States to seek such additional
authorities as e:rditiwaly as practicable. )

“(E) Sources of Federal and other assistance and fundi
{other than amistance provided under subsections (h) an
1)) which will be available in each of such flecal years for
supporting implementation of such practicas and measures
and the purposes for which such assistance will be used in
each of such fiscal years.




Subject

Cantents

of State

N‘alnageﬂ'lent
roQrams
Tcontinued)

Jther require-

ments for State
Assassment Man-
agement Programs

Jse of
local and
private
experts

Emphasis on
watershed-
hy-watersnhed
basis

fooperation
dequirement

Time frame for
State submittal
of Report/
4anagement
Program

“tF' An dentification of Federa| inancial assistancs pro-
grnml and Federal development projects for which the
tate will review individusl amsistance applications or
deveiopment projects for their eoffect on water quality
ursuant 10 the procedures set forth in Executive QOrder
2372 as 1n effect on Sepiernber 17, 1983, to determine
whether such assistance spplications or development
projects would be consistent with the p prepared
under this subsection; for the purposss this subpara-
graph. identification shall not be limited 0 the assistance
rograms or development projecta subject to Executive
m 12372 but may incl any programs listad in the
most recent Catalog of Federal Domestic Assistance which
may have an eifect on the purposes and objectives of the
State’'s nonpoint source poilution management program.

“13) UNUZATION OF LOCAL AND PRIVATE EXPERTS.—~In deveiop-
ing‘:‘nJ implementing & management program under thus
sudsaction, a State shall, 1o the maximum extent practicable,
involve local public and private agencies and o izations
which have expertise i1n control of nonpoint sources of pollution.

“t4) DEVELUPMENT ON WATERSHED Basts. —A State shail. to the
Maximum extent practicable. deveiop and :mplement a manage
ment program under this subsection on & watsrshed-by-water-
shed basis within such State.

el Al:ma:nﬂvt Provisong. -
1) PERATION REQUIREMEINT —Any report uired
subsection ia) and any management |:vr)r am ln:l.q report rhz
quired by subsection (b shall be develo i cooperation with
local, substate reyional. and interstate entities which are ac-
tively planning for the implementation of nonpoint source
pollution contrels and have either becn certified by the
Administrator 1n accordance with section 208, have worked
Jointly with the State on water quality management lanning
under section 205;). or have been gnatad by Stats
legislative body or Governor as water quality management
planning agencies for their geographic areas.

“2) Tine rERIOD E:; tuut-u:u OF REPORYS AND MANADD
MENT PROGRAMS. ~ b ] and management program shall
be submitted to the Mni::r‘am d the 15-month period
beginning on the date of the snactpent of this mction.
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Subject
Time frame “(d} Arrroval oR Duarraoval or RzporTs anND MaNaGamNT
for TPA Procaans.~

approval of
State Reports/
Managament
Programs

Pracequre for
£PA gisapproval
and criteria
for 1isapprova)

what if

State fails
to submit

an Assessment
Report?

“(1) DradiINE —Subject to paragraph (2), not later than 180

Administrator of any
report or management program undsr this section (other than
mﬁ.n _ (k}), the Administrator shail either
approve or disspprove such report or management program, as
the case may be. The Administrator may spprove s portion of &
management program under this subsection. If the Adminis-

days afar the date of eubmission to the
ions (h), (i)

trator doss not disapprove a

npﬂ.u.nrumtma
portion of a management program in such 180-day period, such

re management or poruon ahall be
pmforpurmdthhm

"(2) PROCZOURE POR DisaPrROVAL —If, after notice and oppor-
tunity for public comment and consuitation with appropriate
Federsl and State agencies and other interwsted persons, the
Admnm:ir,.m detarmines that—

“ proposed rmanagement program or any portien
thersof doss not meet the requirements of subsection (dXD
of this section or is not likely to ertisfy, in whole or in part,
the and requirements of this Act;

*{B) sdequate authority dosa not exist, or cdequate re-
sources are not avaiable, to implement such program or
portion;

“(C) the schedule for implementing such program or
portion is not sufficiently expeditious; or

“(D) the practices and messurss proposed in such
gram or portion are not adequate to reduce the level of
pollution in navigable waters in the State resulting from
nonpoint sources and to improve the quality of navigable
waters in the State;

the Administrator shall within 6§ months of the receipt of the
proposed program notify the State of any revisions or modifice-
tions necessary to obtain approval. The State shall thereupon
have an additional 3 months to submit its revised management
p m and the Administrator shall approve or disapprove
such revised program within three months of receipt.

“(3) FAILURS OF STATE YO suBMIT AxsoRT.~If 8 Governer of a
State doss not submit the report required by subsectica (a)
within the period specified by subsection (¢X2), the Adminis
trator shall, within 30 months after the date of the enactment of
this section, prepare s report for such State which makes the
identifications required f; paragraphs (1XA) and (1B} of
subsection (s). Upon completion of the requirement of the
preceding sentence and after notice and opportunity for com-

ment. the Administrator shall report to Congress on his actions
pursuant to this section
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what if (@) LocAL MANAGEMENT PROGRAMS; TRCHNICAL ASSISTANCE. —If a
State fails State fails to submit a management p wnder subsection ) or
to sumtmit a the Administrator does not approve such a management program, &
Management loce]l public agency or organization which has expertise in, and
o 5 authonty to. control water pollution resulting from nompoint
rogram: sources in any srea of such State which the Administrator r
mines is of sufficient geographic size may, with approvai of such
State, request the Administrator to provide, and the Administrator
shall provide, technical amistance to such agency or organization in
developing for such ares a management program which is described
in subsection (b) and can be approved pursuant to subsection (d).
Aftar development of such management program, such agency or
organization shall submit such management program to the
- for mch oy organisation m
management program. | agency ar
to receive financial assistance subsection (h) for implementa.

tion of such nt program as if such or organimtion
nnaSuufor-Eiehnmnubmmd umnwm.
management program submittad under subsection (b) were approved
under thia section. Such flnancial assistance shall be subject to the
mthmmdiumum provided (o a Stats under
subsection (h).

£PA Technical “(0 Tecuwicat Assisrancs ron Starms —U uest

Assitance the Administrator may provide technical -ﬁ"n:q to mc:‘fgu&:t;'.
developing o management program epproved under subsection (b)
for those portions of the navigable waters requestad by such State.

[nterstate “ig) INTERSTATE MaNACEMENT CONPERENCE —

Management "(1) CONVENING OF CONTIRENCE: NOTIFICATION, PURSOSE.—Lf

Conference any portion of the navigable waters in any State which is
implementing & management program approved under this
section is not meeting spplicable water quality standards or the
goals and requirements of this Act as & result. in whole or in
gorl. of pollution from nonpoint sources in another Stats, such
State may petition the Adminustrator to convens, and the
Administrator shall convene, a management confersnce of all
States which contributa significant pellution resulting from
nonpoint sources to such portion. If, oa the basis of information
available. the Administrator determines that s State is not
meeting applicable water quality standards or the goals and
requirements of this Act as a result, in whole or in part, of
sign:ficant pollution from nonpoint sources in another Stats.
the Administrator shail notify such States. The Administrator
may convens 8 management conference under this paragraph
not {ater than 180 days after giving such notiflcation, whether
or not the State which is not meeting such standards requests
such confersnce. The purpose of such conference shall to
develop an agreement among such States to reducs the level of
pollution ia such portion resulting from nonpeint sources and to
improve the water quality of such portion. Nothing in such
agresmcnt shall m::uda or sbrogate nghts to quantities of
water which have been established by .nterstate watsr com-
pacts, Surnmo Court decrees, or Stats water laws. This subsec-
tion shali not n%p.i'y to any pollution which ia subjpct to the
Colgrado River in Salinity Control Art. The requirement
that the Administrator convene a management conference shall
not be subjwct to the provisiuns of section 505 of this Act
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“12) STATE MANACEMENT PROGRAM REQUIREMENT.—To the
extent that the States reach sgreement through such con.
ference. the munagement programs of the States which are
parties to such agreements and which contribute significant
pollution to the navigable waters or portions thereof not meet-
ing applicable water quality standards or goals and require
ments of this Act will be revised to reflect suc ment. Such

munﬂrncnt programs shall be congistent with Fedaral and
Stats law.

“(h) GRANT PROCRAM. —

“(1) GRANTS POR IMMEMENTATION OF MANAGEMENT
crams.—Upon spplication of & State for which g report
uund.mu.:& (a) and a management submi
under subsection ) is approved under ssction,
Administrator shall mhmnuambm terme
conditions as the Administrator appropriats,
this subsection to such Stata for the purpose of aesi
State in implementing such mansgement program.
served pursusnt 1o section 203X3) of this Act may be used
deveiop and implement such management program, _

“() ArPucanons.—An applicatioa for e ander this
subsaction in cny fiscal year shall be in form and shall
contain such other information as the Administrator may re
qQuire, including an identifleation and description of the best
management practices and messures which State proposes
to assist, encoursge, or require ia such year with the Federal

assistance to be provided under the grant.

“(3) Froerat skaRE. —The Federsl share of the cost of esch
management implementad with Feders] amistance
under this su ion in any fiscal year shall not exceed 60
percent of the cost incurred by the State in implementing such
management program and shall be made oo conditicn that the
non-Federa! share is provided from non-Federal sources.

“{4) LiMITATION ON ORANT AMOUNTR—Notwithetanding any
other prevision of this subsection, not mere thaa 1§ percent of
the amount appropriated to an;um this subsection may be
used to make grants to any one Stats, including any grants to
any local public agency or organization with authority o con-
trol pollution from nonpoint sources in any area of such Stats.

“(5) Puoarry ror grrecrive mEcuaNtMS.—For sach flacal
year beginning after September 30, 1947, the Administrator
may give prionity in making grants under this subsection, and
shall give considerstion in determining the Faderal share of any
such grant, to States which have im ted or are proposing
0 implement management r. which will= ‘

“(A) control particulsrly difficult or serious nompoint
source pollution problems, including. but not limited to,
problems resuiting from mining sctivities; ]

“(B) implement innovative methods or practices for
controlling nonpoint sources of pollution. including

requiatory programs whers the Adminustirator deems
approprate;

£

si?gifi
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affort
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Annyal State
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required
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administrative
costs (snhall
nat exceed 10%)

: “(C) control intarstate nonpoint source pollution prob-
e¢ma. or
(D carry out ground water quality protection sctivities
which the Administrator determines are part of & com.
prehensive nonpoint source pollution control program,
including research, planning, ground watsr assessments,
demonstration programs, enforcement. technical assistance,
education. and trnim'l} to protact ground water quality
from nonpoint sources of pollution.

"(6) AVAILABILITY POR OBLGATION.—The funds grantsd to
each State pursuant to this subsection in a fiacal year shall
remain availsble lor cbligation by such State for the fiscal year
grrwl::shbny w.pn“am- amount of any such funds not

igated by fiecal year shall be available to the
Administrator for granting to other States under this subsection
in the next flacal yeaz.

satisfactory progress in such ing fiscal year in i
the echedule specified by such State under subsection (bX2).
"(9) MAINTENANCE OF LFvoRT.—No grant mey be made to a
State under this subsaction in any fiscal yoar unjess such State
enters into such agreements with the Administrator as the
Administrator may require 10 ensure that such State will main.
tain its aggregate expenditures from all other sources for pro-

- grams for controiling pollution added to the navigable watery in

such State from nonpoint sources and improving the quality of
such watars at or above the ave leve! of such expenditures
1a its two fiscal years preceding the date of enactment of this
subsection .

“10) Request rom iNrORMATION.—The Administrator may
request such information. data, and :poru a0 he considens
necessary to make the determination of continuing eligibility
for grants under this section.

“(11) REPORTING AND OTHER RZQUINEMENTS.—Each State shall
report to the Administrator on an annual basis concerning (A)
its progresa in meeting the scheduls of milestones submitted
pursusnt to subsection (bx2xC) of this section, and (B) to the
extent that approprists information is available, reducticns in
nonpoint source poilutant loading and improvements in water
quality for thase navigable waters or watersheds within the
Suate which were identifisd pursuant to subsection (8X1XA) of
this section resulting from implementation of the management
program.

rgﬂrz’ Limrration on AoMINGTRATIVE CoRTs.—For purposes of
this subsection, sdministrative costs in the form of salanes.
overhead, or indirect costs for services provided and charged
agminst activities and programs carried out with 8 t under
this subsection shall not exceed in any flscal year 10 percent of
the amount of the grant in such vear. except that costs of

" implementing enforcement and ngulatory activities. aducation,

tratning, technicsl assistance, demonstration projects. and tech-
nology transfer programs shall not be subgect to thus limitat.on
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Tor protecting groungwater quality

Eliginle applicants
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Fedaral share
not to exceed SO%

Authorizations for
§ 319 (n) ana (i)
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(1 GRANTS FOR PROTECTING GROUNDWATER QUALITY. —

(1) EWGISLE APPLICANTS AND acrTiviT £ —Upon application
of & State tor which a report submitted under subsection (a) and
& plan submitted under subsection D) i3 approved under this
section. the Administzator shail make grants under this subsec-
tien to such State for the pu of assisting such State in
carrying out groundwater quality protaction acuivities which
the Administrator determines will advance the Stats toward
implementation of 8 comprehensive nonpoint source poliution
control program. Such activities shall inciude, but not be
limited to, research, planning, groundwatsr asassmants, dem
onstration programs. enforcement, technica) assistance,
sducation and mm the quality of groundwater
asd o prevest con of groundwster from nonpoint
m(uz:,u of pollutien. A appl for

(2) Arvucanions.—An application & grant under this
subsection shall be in such form and shall contain such informe-
tion as the Administrator may require.

“{3) FEpemAL SMARE: MAXIMUM AMOUNT.—The Federal share
of the cost of assisting s State in carrying out groundwater
protaction activities in any fiscal year under this subsection
shall be 50 percent of the costa incurred by the State in carrying
out such activities. except that the mazinum amount of Peders!
assistance which any State receive under this subsection in
any flscal year shall not e $150,000.

“(4) Revorr.—The Administrator shall include in esch report
transmitted under subsection (m) a report on the activities and
pr lmll implemented under this subsection during the preced-
Ing year.

“(J) AUTHORIZATION 9P APPROPRIATIONE. —Thare is suthorised to be
s groprinud‘to carry out subsections (h) and (D) not to rxceed
l; ,000,000 for flacal year 1988, $100,000,000 par fiscal year for sach
of fiscal years 1989 and. 1990, and $130,000.000 for flacal 1991;
except that for each of such flacal years aot to exceed §7,500,000 may
be made available to carry out subsection (i). Sums :rpnmud
pursuant to this subsection shall remain available until expended.

“tk) Commutency or Orwen ProGrams and Paouscry W
Manacement Procaams.—The Administrutor shall transmit to the
Office of M'"'i""'“‘ and Budget and the appropriate Federal
departments and agencies & list of thoss nmwm and
development :ro' identified by each State Subsection
(bX2xF) for which individual assistance applications and projects
wiil be reviewed pursuant to the procedures set forth in Exacutive
Order 12372 as in effect on Septemnber 17, 1983. Beginning not later
than sixty days after receiving notiflcation by the Administrator,
each Federal department and agency shall modify existing regule-
tions to allow States to review individual development projects and
assistance spplications under the identified Federal assistance pro-

ams and shall sccommodate. according to the requirements and

efinitions of Executive Order 12372, as in effect on September 17,
1983, the concerns of the State regarding the consistency of such

applications or projects with the State nonpoint source poliytion
management program
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“(1) CorLrcTion of INrormatioNn —The Administrator shall collect
snd make availabie. through publications and other appropriate
means. information pertaining o management practices and im-
plementation methods. including. but not limited to. (1) information
conco_rmn" the costa and re.ative efficiencies of best management
practices for reducing nonpoint source pollution; and (2) available
data cencormn’ the relationship between watar quality and im-

plementation of various management practices to control nonpoint
sources of poilution.

"{m) REPORTY OF ADMINIZTRATOR. ~

(1) ANNUAL REPORTE. —Not later 1 uary
each January | thereafter. the Admixmr:t.;; lhnﬂxtr:isnam:nt.:
the Committes on Public Works and Transportation of the
House of Representatives and the Committee on Environment
and Public Works of the Senats, a report for the preceding flscal
year on the activities and programs implemented under this
:qon;nimmrz‘?&mmmpuuﬁmhm
! atars resul TOm BONPOInt sources {mprov-
ing the quality of such watera. pia Ad i

the
Administrator shall tranamit to Congress a report
activities carried out udder this section nm-um:
“A) describe the ' being im
management programs
monted by the States by typae and amount of affected
nevigable watars, catagones and subcategories of noopoint

ma&tmdummmmhw

im

(D) describe the experiences of the States in sdhering to
schedules and implementing best masagement practicss,

*“(C) describe the amount and ru.rpn- of grants awarded
pursuant to subsections (h) and (i) of this section,

(D) identify, to the extent that information i available,
the progrem made in reducing pollutant loads and improv-
ing water quality in the navi waters;

"E) indicats what further actions nesd to be takea to
sttain and maintain in those na le waters () applicable
:{.mm%mymamm(m goals and requirsments

t H

“(M include recommendationa of the Administrator
concerning future programs (including eaforcement pro-
grams) for controlling pollutioa from noapaint sources; and

“(G) identify the activities and programs of departments,
agencies, and instrumen by Unmm. the United h:.bmtud which
are inconsistant managament programs i
by the States and recommend modifications so that such
activitiss and programs are consistent with and assist the
States in implementation of such management programs

“(2) Fovas, arort?.—Not later than Jnm 1L, 1990,
Such

‘.

“(n} Ser ASIDS POR ADMINISTRATIVE PERSONNEL —Not less than 3

ri:tm of the funds appropriated pursuant to subsection () for any
an year shall be availsbie o the Administrator to mantiin
personnel levals at the Environmental Protection Agency at levels
which are sdequate to carry out this section o such year.”.
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Subject

Policy for (b Pouicy ror ConTtrot, or NONPOINT SOuRCES oF PoLLumion. —
cantrol of Section 10la) 18 amended by stnking out “end” at the end of
NPS pollution paragraph (3], by striking out the period at the end of paragraph (6)

and inserung 1t liey thereof “; and”, and by sdding st the end
thereof the following:

"7} 1t is the national policy that programs for the contrel of

nonpeint sources of pollution be devel and implementad in
an sxpaditious manner so &8 Lo enable M!u.h of this Act o be
m.l; through the control of both point nonpoint sources of
poliution.”.

Const ructwn_grant st -asides

Governor's discretionary e} Euciangry or Nonvownt Sounces.—The last sentence of sec-
set-aside - § 201(g}(1] ten 20(11()(:&1:‘;:0:::4::&“. the first place it appears and
it
insarting in hieu thereo! “sentences.”;
(gl inserung b(‘Af) afller “Oct&i:r lig.”f‘ghf"”: and
(3) inserting before “except that” oewing: “and (B! any
purpose for which & grant may be made under secticns 319 (V)
and (i) of this Act (including any innovative and alternative
approaches for the contrel of conpoist sources of peliution)”,

§ 205(3 %) (d) Rmzavarion or Fupe. —8ection 204()) is emended by adding

$100,000, wh{:;ﬂlr s greater, for : of ¢
section 319 of this Act. Sums so rese in s State ip any
yoar for which such Stats does not request the use of
to the extant such sums excecd $100,000, may be used by such
Stata for other purposes under this title.”.
Conforming . by
amendments (o) Convommnc AmmroMENT.—Soction J04RIL) is amended

-

- “and nonpoint sourcs pollution gement programs
muwmmmdmm Md’&um

State Revolving Funds

Revolvin “(c) Padiecrs Eucox ror Assmrance —The amounts of fAunds
e oty be avuilable to each State water pollution control revoiving fund shall
used to 1mplement gmxﬁm“‘“'&“'ﬂmu’ pon mmﬂ} ot: any munici pmi
NPS programs m)hct?) ?-nto: treatment works ;r defined in section 212 af‘:h:l

nger ), or the implementation of & t program estad-
;sgig] fshed unge Lahed under section 319 of this Act. and (!) for developement and

implementation of & conservation and ment plan under
saction 320 of this Act. The fund shail be lisbed, maintained.
and credited with repsyments, and the fund balance shall be avai-
able 1n perpetuity for providing such Ainancial asmistance.
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Subject
Intended Use “fe} InTonpEp Usk Pran.—ARe iding for public comm
Plans required and review, each State shall mu{lyp;vr:‘:nua plan ldlanbuq:ll::
for State ntended uses of the amounts avaulable to its watar poilution coatrol
Revolving mm_fund. Such intecdad use pian shall inciuds, but ot de
Funds “(1) u list of those projects for construction of publicly owned
treatment works on tha State's priority ligt deve pursuant
to section 216 of this Act and o list of activities elipble for
aminance under sections 319 and 320 of this Act;
_"(2) a description of the short. and IW and objec-
tives of its water poilution control revolving :
4 “(3) informaty o oqwthwﬁﬁnmmmd ing s
CT vom catagonaes, requirements under
tities [ and IV of this Act, terms of financial sssistance, and
70 sawiracess and spec for meeting the requi
an or
::mf paragrapas (3), (4), ‘m«WMM) this
] "(5) the critaris and method sstablished for the distribution of
istenc (N Consmprency Wrrm Pravniva Regqumeamers—A Siate may
Ezn:is ¢ n{ for provide fnancial assistance from its water pollution control revelw
quireme ing fund only with respect to & project which 1 conmistent with
State Revolving gmm f any, developed under sections 204(), 208, 30e), 319, and
Funas of this Act

Other Miscellaneous NPS Provisionsg

Rural Clean ‘¢! RuRaL CLzan Waten —Section 208()9) is amended by striking
water Pro- out "and’” aiter "1981." and by alter 1982, the

"and such sums aa may be necsssary tor fiscal years (983
gram (RWCP) 1990,
Agricultural SEC. 53 AGRICULTURAL STORNWATER oucwcnf
stormwater Section 30214) (relating to the definition of pownt source:
gischarges amended by insecting afer “dows not include” the followng “agn-
no longer cultural stormwater !ucaun and’.
def ined as

point sources

Indian Tribas 3RC. 308, INDIAN TRIBES.

“id: COOPERATIVE AGRLIMENTS —[n order ta ensure Lhe consistent
implementation of the requiremaents of this Act, aa Indian tribe and
the State or Siates in which the lands of such tribe are located may
enter into a cooperalive agresment. subjct to the review and ap-
proval of the Adminuirstor, t0 jontly plen and adminuter the
requiremnents of this Act.




Subject
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Indian Tribes

“{e) TREaATMENRT a$ STares.—The Administrator is suthorized to
trept an Indian tribe as & State for purposes of title Il and sections
104. 106. 303, 303. 308. 309, 314. 319. 401, 402, and 404 of this Act to
the defgm neces3ary 10 Sarry out the objectives of this section, but
only if=

d “t1) the Indian tnbe has s governing body carrying out
substantia) governmential duties and powery;

lOOﬁﬂ-td‘ cost of 8 project. Net lstar than 18 menths afer
the date of the snactment of this section, the Administrator ahall, in
consultation with Indian tribes, promulgate final regulations which
specifly how Indian tribes shall be treated se States for purposss of

meammwmmmmmm
consult sffected States sharing common water bodies and provide a
mechanism for the resclution of any uaressonable soosequences
that may arise as 8 result of differing water ty standards that
maoy ba set by States and Indian tribes located en common bodies of
water. Such mechanism shall provide for explicit considerstion of
relavant factors including. but not limited s, the offects
water quality permit requiremnents on upstream and
dischargers, economic impacts. and present and historical uses and
quality of the watoro subject to such standasds. Such mechaniem
MdmruMaMdem
in & manner consistent with the ohjective of this Act.

“tN Gaants roa Nowrooer Sounca Pascaams —The Adminie
tretor shall make ts to an Indian tribe under section 319 of this
Mamz_:uhc. tﬁhmu&api“ﬂc‘t'mm ird of
one percent amount appropria any your under
section 319 may be usod to make grants under thic subsection. In
addition to the requirements of section 319, an Indian tribe chall be
required 1o meet the requirements of paragraphs (1), (D, and (3) of
subsaction (d) of this ssetion in order to receive such a grant

i

%
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A.

THE CLEAN LAKES PROGRAM GUIDANCE

INTRODUCTION

Bac und

The Clean Lakes program was started in 1976 to provide financial
assistance to the States for the restoration and protection of our
nation's lakes. Early grants were research orisnted and i{ssued
under the authority of Section 104(h) of the Clean Water Act (CWA)
and Resesarch and Development Regulations.

The Clean Lakes program regulations were published in 1980 and have
formed the basis for defining goals, priorities and relationships

with other State and Federsl Programs. EPA began a comprshensive
financial essistance program through awards of grants to assist

States in preparing classification reports to identify and classify
lakes sccording to trophic conditions. Using this report to establish
priorities, diagnostic/feasibility studies (Phase I grants) ware
financed tc determine the causes of sutrophic conditions and alternativae
tschniques for restoration and/or protection of the leke. EPA could
then provide additionsl financial assistance (Phase I grants) to
implement the selacted alternative restoration and/or protection plan
proposed, using the information provided in the Phase I grant.

For additional information on the history of the Clean Lakes program
references should be made to EPA document 440/5-85-033, Clean Lakes
Program & review of the first decads.

New Requirements/Direction

The Stato* has the lead responsibility for administering its own Clean
Lakes program. Its desire to receive financial assistance for ths
restoration and protection of its publicly owned lakes is directly
related to its efforts in meeting the requirements of the Water Quality
Act of 1987 (WQA). Reauthoriszation of the prograam has added several
important requiresents including & Lake Water Quality Assessment,

which includes & revised Lake Classification report, a list of lakes
which are known not to seet water quality standards or require controls
to maintain standards, and an sssessment of the status and trend

of lake water quality. In order for the States to participats in

the Clean Lakes program they must provide EPA with their lake water
quality assessment report including their list of threatened and
impaizred lakes by April 1, 1988, as part of the 305(b) report. This

*Hocc: In sccordance with section 518(e) of the WQA of 1987 the
Administrator {s authorized to treat certain [ndien tribes as States.
Therefore, throughout this guidance the term State shall refer to
States, Territories and those Iodian tribes designated by the Agency
under section 518(e).




reporting requirement under 305(b) 1s being linked to other assesspents
(nonpoint sourcs, toxics) in order to facilitate development of
integratead State Clean Water Strategies.

In addition to continusation of the Clean Lakes program, EPA is directed

to establish s demonstration program and a toxics control/acid aitigation
program designed to increass our base of scientific knowledge in the causes
of lake degradation (including acidification) and alternative techniques
for restoration of our nation's lakes. We intend to incorporate the new
inftiatives within the framework of the existing program guidance and
regulations.

Integration With Other Programs

When each State develops its State Clean Water Sttatc;yf, it has the
opportunity to integrate its Clean Lakes program into its oversll
water quality management sfforts. The Clean Lakes program is particu-
larly conducive to a highly integrated and unified approach to

watar reastoration and protection by the States. The natural linkages
between Clean Lakes sanagesent activities and other environmental
programs (those addressed by the WQA, CWA and others operating under
Agency suthorities), the flexibility afforded both EPA and the States
by section 314 and cross-program and cross-agency relationships
established {n the racent past all combine to encourage an integrated
Clean VWater Strategy spproach.

Clean Lakes projects need to be developed and implemented on s watershed
basis. This geographical approach to water quality management has been
identified as a key element to success in nonpoint source control, ground-
water protection, water quality based permitting, stormwater permitting,
estuarine protection and cleanup, and wetlands protection. Furthermore,
such a geographical approach to lakes management closely parallels the
general approaches taken by other natural resource management agencies
such as the Soil Conservetion Service, Forest Service, Bureav of Land
Management, Fish and Wildlife Service, Corps of Engineers, and Geologi-
cal Survey and their State counterpart agencies. This watershed approach
should greatly facilitate the leversaging of their informational/data,
technical, financial and programmatic resources for water quality purposes.

Effective and efficient lakes management requires a comprshensive
rasource approach because many point sources and nonpoint scurces (NPS)
impact lakes. Lakes act as sinks for pollutants genersted by NPS activi-

fStatc Clean Water strategies are in essence a vehicle to better
Integrate and coordinate State water programs, &nd to improve
effect Iveness by targeting sctivities to high priority geographic aress.
For sore detailes om State Clean Water Strategles, see (n particular: US

EPA, Office of Weter. State Clean Water Strategies: Neet(ng the
Challenges of the Future, December 1987 and US EPA, Office of Water.

1988, dpril 1987.



ty as well as point sources. For this reason, specific lake projects
may call for NPS control activities. The Clean Lakes program has been
used by sany States as their principal NPS management tool since 1981
and is expected under the WQA to be integrated with State programs for
control of nonpoint sources.

Lakes sanagement involves other activities under the WQA. The discharge
of point source pollution into lakes, for example, may be addressed

by surface water toxicas control strategies developed under section

308. The control of NPS pollution from agricultural, silvicultural

and urban runoff can be assisted by the judicious use and protection

of wetlands to buffer and filter NPS pollutants entering lakes.

Because hydrologic research has now clearly established the fact

that in many areas ground water and surface water ars interconnected
parts of a single water systea, lakes management will be considered

in the development of ground-water protection projects.

[1. [IMPLEMENTATION APPROACH

To implement the W(QA, States should review their existing Clean Lakes
Prograss and better integrate them into their overall State water quality
protection efforts {.e., estuaries, wetlands, and ground water. If s State
has not previocusly participated in the Clean Lakes Program or developed a
Stats program, it needs to take advantags of this opportunity. Existing
water quality data [305(b)] may be used along with existing Clean Lakes
studies.

Each State has the lead responsiblity and flexibility in designing and
implementing its Clean Lakes Program. The progras can be integrated with
its other ongoing activities {.e., wonitoring, recreation, natural resour-
ces, stc. States need to work toward compliance of their lakes program
with other State and Federal programs. Clean Lakes projects will be
encouraged that have been identified in the State's comprahensive Clean
Water Strategy and contsain innovative or cross-media aspproaches.

EPA will support the States' Clean Lakes efforts including technical
assistance (as resources allow), ensure that related EPA programs are
coordinated and work toward cospliance of other Federal programs/agencies
with State lakes programs. Information from the States will enable EPA to
represent to Congress & nationsl program perspective and to exerciss good
stewardship of Federal funds. Informsation requirements will be minimal and
designed to present a nationsl summary.

A. Develspment of Lake Water Quality Assessment Report

In prior years, States completed a classification report before projects
were comsidered for funding. Under the WQA, beginning April 1, 1988,
States must submit a Lake Water Quality Assessment as part of their
biennial 305(b) report. Their assessment will include a classification
study, e 1ist of impaired and threatened lakes, and & report on the
status and trends of lake water quality, s well as other slements
defined in section 314(a) of the WQA. This sssessment will form

the basis for determination of priority projects and the direction

of program implementation. The State Assessment Report should




{1

(2)

(3)

(4)

(8)

clearly identify publicly owned lakes for which available informaticn
does not support a reliable assessment, and provide a strategy and time-
table for completing the assessment of these publicly owned lakes. [t
is ocur intent, tc the extent funds are sppropriasted, to provide limited
financial assistance in FY 1988 and 1989 for the development of Lake
Water Quality Aasessment Reports.

The biennial Lake Water Quality Assessment Report is to be based on
available information and must include the following:

Lake identification and classification swrvey

Each State must submit a list of all significant publicly owned
lakes within the State using the official neme and location,
including the latitude and loagitude in deagrees and ainutes of
the approximate center of the lake. Each State should provide
EPA its definition of significant lakes, which should include
substantial public interest and usa. The trophic condition of
each lake must alsc be indicated. A State may updats and submit
the existing materisl from its previocusly prepared classification
Survey report.

Lake pollution control procedures

A general discussion of the States' approach (including procsdures,
processes, and methods) for controlling pollution to their publicly
owned lakes. This includes the technical aspects of the States
Clean Lakes program such as their permitting systems and water
quality standards development and enforcement, lake monitoring and
other applicable programs.

Lake restoration plan

A general discussion of the States' planms to restore and/or protect
the quality of degraded lakes. This is the State's managemant plan
for its Clean Lakes program and should focus on the cooperative
working relationships among Federal, State, Tribal, and local
agencies concerned with lake restoration.

Toxic substance control/acid mitigation activities

A list of those lakes with high acidity (ph<4.5) and & genersl
discussion of the States' plans to mitigate the effects of high
acidity in their lakes and remove or control toxics mobilized by
high scidity. Cost estimates for mitigation should be included
with emough specific information to support the estimated costs.

Identification of impaired and threctensd lakes

On the classification list indicate all significant lakes which do
not meet water quality standards, have impaired uses, or are threat-
ened i.e., they may not fully support uses in the future because of
anticipated sources of adverse trends of pollution. If water quality
standards have not been established for lakes, the standards usaed
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to determine impairment or threatened status should be identified.
Those lakes in which water quality has deteriorated as a result of
high acidity that may reasonably be due to acid deposition, should
be specifically noted on the classification list.

To the sextent data is available for each impaired or threatened lake:

- Summarize the availsble chemical and bioclogical data demonstrating
the current water quality;

- Note what recrestional values or other uses are currently impaired
or threatened and the reasons;

- Generally describe the characteristics of the lake e.g., maximum
depth, wmesn depth, surface ares, volume, presencs or absence of
stratified conditions, major inflows and outflows;

- Generally describe the lake watershed in terms of area, land uss
(estimated percentage of each type), topography, and msjor soil types;

= ldentify major point sources of pollution and any controls
which may be in place; and

- Identify major nonpoint pollution sources and any controls in
place. Indicate whether the watershed is included as part
of the State's sonpoint source progras.

Water Quality Trend Assessment

A summary discussion of lake water quality trends incorpoerating the
information outlined in items ! through 5 and i{ncluding the status
of lakes which presently mest water quality standards or support
designated uses.

Lake Restoration and Protection

The regulations (Section 40 CFR Part 35 Subpart H) under which the Clean
Lakes program has been conducted since 1980, coupled with the General
Grant regulation (40 CFR Part 30) and this guidance document reflecting
requirements of the WQA of 1937, form the basis for implesentation

of section 314 of the WQA.

The Lake Water Quality Demonstration Program and a Toxics Control/Acid
Mitjgstion Program will also be administered under the existing Clean
Lakes Progres regulations and guidance.

Projects will be considered for funding according to Stats priorities
consistent with EPA guidance and regulations. The Statss should deter-
mine their highest priority projects as reflected by their list of im-
psired and threatened lakes submitted in their Water Quality Assessment
{305(b) report] April 1, 1988 and their clean water strategy. Project
selection should be consistent with existing spplication review criteria
in the regulations and Regional guidance, including technical feasibility,
positive overall lake ecosystem changes, fish and wildlife habitat



improvement, public benefits, environmental impacts, State priority
ranking, and the operation and maintenance program (CFR 35.1640-1).

State priorities for ths Clean Lakes program should reflect {dentified
environmental concernt associated with lake weter quality. Management
of Clean Lakes projects within a State should be a part of its overall
water quality protection program. Each Stats has the lead responsibility
for administering its own Clean Lakes Program. Coordination with other
State agencies or local organizations, including development of inter-
agency agreements, is a State responsibility. The Clean Lakes Program
will encourage coordination among Federal, State, Tribal and local
programs by targeting funding to areas that are applying an integrated
program approach. A portion of the Phase I study will detarmine the
relationship of the proposed project to other WQA programs, other

EPA programs and other Federal agencies' programs such as those of

the Department of Housing and Urban Development, Department of
Interior, Corps of Engineers and othars.

The WQA authorizes a national Lake Water Quality Demonstration
Program. Ten lakes are identified in the WQA as priority lakes to
be considered for funding. In addition, funding is authorized for
highly acidic lakes or lakes with toxic substances mobilized by

high acidity due to acid deposition or acid mine drainage. It is
our intent to administer thess projects under ths existing Clean
Lakes program regulations, policy, and gunidance as a comprahensive
Clean Lakes program. If there is e separate appropriation for the
Demcnstration Program or the Toxic Substance Control/Acid Mitigation
Program, the Agency will re-evaluate this aspect of implementation.

EPA will coordinate with the U.5. Armey Corp of Engineers and any
other Federal agencies i{nvoived in lake restoration or the Demonstra-
tion Program to ensure lack of duplication while maintaining high
quality projects.

In accordance with the WQA, the Toxics Control/Acid Mitigation Projects
should address the risks associated with toxic metals and other toxic
substances mobilized by high acidity.

The WQA directs EPA to prepars an annual report to Congress on the
status of the Demonstration Progras and a final report upon its
completion. Project progress reports and the final reports will be
used to prepare the report to Congress on the Demonstration Program.

Lake Restoration Guidance Manual

The WQA directs EPA to publish and disseminate a lake restoration
guidance manusl by February 1988 and update it biennially.

EPA's Office of Research and Development (ORD) is presently praparing
an initial lake restoration guidancs manual.

EPA's Office of Water (OW) will be responsible for the biennial update
of the manual.
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GRANT_APPLICATION REQUIREMENTS

Eligibljty

States ars the only eligible aspplicants for Clean Lakes financial
assistance. They may make funds available to sybordinate agencies
through interagency agreements. After April 1, 1988, they must have
submitted their Lake Water Quality Assessment Report to be eligible
for Clean Lakes financial assistance. For & project to be eligibla,
the lake can be either natural or manzede. It may be an inland
pond, reservoir, impoundment or other similsr body of water but it
aust have recreational value, be accessible to the public by way of
publicly owned land and exhibit no oceanic and tidal influences. It
wust also be identified in the list of impaired and thrsatened lakes.

Types of Financial Assistance

All cooperative agresments to be funded under section 314 will be
subject to the Clean Lakes regulstions (40 CFR Part 35 Subpart H),
the genersl grant regulations (40 CFR Part 30) and the procuresent
regulations (40 CFR Part 33). All suthorized funding is subject to
the availability of appropriations.

Laks Water Quality Assessment

In FY 88 and 89, financial sssistance i{s authorized for States to
conduct Lake Water Quality Assessments as required under section
314(e)(1), including: classification of lakes, description of methods
to control pollution and restors the quality of lakes, methods to
mitigate affects of high acidity and remove/control toxics mobilized
by high acidity, a list of threatened and {(mpaired lakes, and an
assessment of the status and trends of lake water quality. Financisl
assistance i{s authorized with a maximum of $100,000 per State and
will be issued with a minimum non-federal match of 50%.

The intent of this financisl assistance is to provide the States with
supplemental resources to conduct & cowprehensive Laks Water Quality
Assessaent for the 1990 305(b) Report and subsaquent Reports to
Congress on the status and trends of lake water quality.

Since there is no provision in the Clesn Lakes regulation specifically
for & Lake Water Quality Assessment Grant, such grants will be issued
under Gemeral Grant regulstion 40 CFR Part 30 and this guidance

document.



(2)

(3)

(4)

Phase 1 - Diagnostic/Feasibility Study

The Clean Lakes program will financially assist a State in conducting

a diagnostic/feasibility study to {nvestigate the existing or potentisl
causes of decline in the quality of a publicly owned lake, evaluate
possible solutions to existing or anticipated pollution problems, and
recommend the most feasible alternative to restors or presarve the
quality of the lake. Funding sssistance up to 70 percent of the

cost {s authorized, with & maximum of $100,000 per study.

Phase Il - Implementation

A Phase II cooperative agreement is to be used for implementing
recommended methods and procedures for controlling pollution entering
the lake, and for restoring or protecting the lake. Phase II awards
require a4 50 percent nonfederal match and do not have an upper limit.
Costs for final engineering design as well as actual implementation
of pollution control and/or in-lake restoration measures are eligible.
Phase II agreements require monitoring for a minimum of one year
after construction or pollution control practices are completed
(35.1650-3(c)(1)(14)). We encourage monitoring for a minimum of 2-3
years.

Phase II agreements follow Phase I studies or squivalent investigations.
A section 314 funded Phase [ study is not required for consideration

of a Phase II spplication. Nor does funding of a Phase II project
sutomatically follow a coapleted section 314 funded Phase I. Each

phase must be applied for separately, and each application is considered
on its own merits. Phase II projects which request Federal fusnds in
excess of one million dollars will require additicnal peer reviews to
sassure the selacted alternative is the most cost effective and scientifi-
cally valid procedurs.

Phase III - Post-restoration Monitoring

A Phase II] cooperative agreement is to be used to advance the science
of lake restoration. Selected projects, based on criteria to be develop-
ed, will be offared the opportunity to conduct long term post-restoration
monitoring studies to verify the longevity and effectiveness of variocus
restoration techniques. Funding assistance up to $125,000 will be
available and will require at least a 30 percent non-federal match.

Total emmual awards will not exceed 10 percent of the total annual
appropristion of the Clean Lakes Program. Since thers is no provision
in the Clean Lsakes regulations specifically for a Phase III grant,

such grants will be issued as modified Phase I grants. The Appendix A
requirements will need to be modified or increased to accurately define
the scope of work to validate the restoration technique(s) employed.

Phase III - Post-restoration Monitoring grants will be issued under
General Grant regulation 40 CFR Part 30 and this guidance document.




C. Application Procedures

For all cooperative agreements, a State applies to the EPA Regional
Office using Standard Form 5700-33. The Clean Lakes regulations
specify the required spplication contents (section 35.1620-2}.

The application and associated work plans are to be developed in
accordance with the Adminjistrator's Policy on Performance Based
Assistance dated May 31, 194S5.

The EPA Regional Office makes a technical evaluation and determines
funding priorities for the Region. Applications are alsc reviewed at
EPA Headquarters and, if necessary, sent out for peer review. EPA
Headquarters then sends its recommendation and a commitment notice to
the Region. The Region ®akes the award to the State and administers

the cocperative agreament.

The application review criteria used by EPA are specified in 40 CFR
35.1640-1. In addition, the project must be compatible with program
policy, objectives, guidance, General Grant Regulation (40 CFR Part 30)
and the procurement regulations (40 CFR Part 33).
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Section 804(b)

Beginning in FY 1989, States must reserve each year 1% of their
Title VI allotments or $100,000, whichever is greater, to carry

out planning under 205(j) and 303(e). Since NPS planning activities
are eligible for funding under 205(j), the 604(b) reserve is an
additional source of funding for NPS activity.






APPENDIX A

Definition of Navigable Waters and Waters of the U.S.*

Navigable Waters

The term "navigable waters' means the waters of the United

States, including the territorial seas.

Source: Federal Water Pollution Control Act as Amended by the Water

Quality Act of 1987

Waters of the U.S. -

Waters of the United States or waters of the U.S. means:

(a)

(b)
(c)

(d)
(e)

(f)
(g)

All waters which are currently used, were used in the past, or

may be susceptible to use in interstate or foreign commerce,

including all waters which are subject to the ebb and flow of the

tide;

All interstate waters, including interstate "wetlands;"

All other waters such as intrastate lakes, rivers, streams

(including intermittent streams), mudflats, sandflats, "wetlands,’

sloughs, prairie potholes, wet meadows, playes lakes, or natural

ponds the use, degradation, or destruction of which would affect or

could affect interstate or foreign commerce including any such

waters:

(1) Which are or could be used by interstate or foreign travelers
for recreational or other purposes;

(2) From which fish or shelifish are or could be taken and sold in
interstate or foreign commerce; or

{3) Which are used or could be used for industrial purposes by
industries in interstate commerce;

All impoundments of waters otherwise defined as waters of the

United States under this definition;

Tributaries of waters identified in paragraphs (a) through (d) of

this definition;

The territorial sea; and

"Wetlands' adjacent to waters (other than waters that are

themselves wetlands) identified in paragraphs (a) through (f) of

this definition...

Wetlands means those areas that are inundated or saturated by surface
or groundwater at a frequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas...

*
Source: 40 CFR 122.2
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APPENDIX B

Major Nonpoint Source (NPS) Pollution Categories and Subcategories?®

NONPOINT SOURCES

Agriculture 70

11: Non-irrigated crop production

12: Irrigated crop production

13: Specialty crop production (e.g.,
truck farming and orchards)

14: Pasture land

15: Range land

16: Feedlots - all types

17: Aquaculture

18: Animal holding/management areas

80
Silviculture
21: Harvesting, reforestation,
residue management
22: TForest management
23: Road construction/maintenance
Construction
31: Highway/road/bridge
32: Land development
90

Urban Runoff

41: Storm sewers (source control)
42: Combined sewers (source control)
43: Surface runoff

Resource Extraction/Exploration/Development

51: Surface mining

S2: Subsurface mining
53: Placer mining

54: Dredge mining

55: Petroleum activities
56: Mill tailings

57: Mine tailings

Land

Hydrologic/Habitat Modification

71: Channelization

72: Dredging

73: Dam construction

74: Flow regulation/modification

75: Bridge construction

76: Removal of riparian vegetation

77: Streambank modification/
destabilization

Other
81: Atmospheric deposition
B82: Waste storage/storage tank

leaks

83: Highway maintenance and
runof f

84: Spills

85: In-place contaminants
86: Natural

Source unknown

Disposal (Runoff/Leachate From Permitted Areas)

61: Sludge

62: Wastewater

63: Landfills

64: Industrial land treatment

65: On-site wastewater systems (septic tanks, etc.)

66: Hazardous waste

*Source: S EPA. Guidelines for the Preparation of the 1988 State

Water Quality Assessment (305(b) Report), April I, 1987, p. 19.
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Appendix C

NPS Provisions in tne wWater Quality Act of 19&7

Section 319
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SEC. I MAN \GEMENT OF NONPOINT SOURCES OF POLLLTION.

'a) I GenemaL —Title [II s amended by adding st the end the
follownng new section:

“%EC. 319. NONPOINT SOURCE MANAGEMENT PROGRAMS.

"a) STATE AMEImuENT REporTy. —

“tl) ConTEnNTS. —The Governor of esch Stata shall. after
notice and oppom.mi? for public comment. pre and submit
to the Administrator for approval, & report whuch—

“(As 1dentifies those navigabie waters within the Stats
which, withoyt additional action to control nonpoint
sources of pollution. cannot reasonsbly be expectad to
atiain or mantain applicable water quality standards or
the and requurements of this Act;

"B) identifies those categories and subcategories of
nonpoilnt sources or., whers approprate. parucular
nonpoint sources which add signuficant pollution to each
portion of the navigable waters :dentufied under subpara-
graph (A) 1n amounts which contribute to such puortion not
meeting such water quality sta~dards or such goaus and
requirements;

" C) describes the procems. including intergovernmental
coordination and public participation, for identifying best
management practices and measures Lo control each cat-
egory and subcategory of nonpownt sources and. where
appropriate. particular nonpownt sources dentufied under
subparngraph 'B) and to reduce. to the mamuumum extent
practicable. the level of poliution resuiting from such :zat.
egory. subcategory, or source; and

“(D) identifiss and describes State and !ocal programs for
controlling utica sdded from nonpoint sources to, and
improving the quality of, sach such portion of ths navigadle
watars, including but not limited to those programa which
are recmving Federal assistance under subssctions (h) and
1.

“(12) INvOAMATION USED N M‘;‘u;'lou.—}‘n dmloplm( the
report uwired by this sscton, tats {A) may reiy upon
mr:m:r:gn d:nlgpd pursuant to sections 208, 303e), 3040,
3050b), and 314. and other :nformation as appropriats. and B
may utlize @ priate eiementa of the waste t(restment
management p developed pursuant to sections 208(b) and
303. to the extent such slements are conmstent with and fulfill
the requirementa of thus section
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"D STaTx MANAGIMINT PROCRAMS —

1 In cevemaL ~~The Governor of each State. for that State
Qf in combination wath adjacent Scates. shall, after nouce and
opportunity for public comment. prepare and submit to the
Admunustrator for approval & management p which fuch
State proposss to unplemant o the first four years beqin-
ning after tha date of submimion of such management program
for controlling pollution sdded from nonpownt sourcas to the

navigable watsrs withun the State and unproving the quality of
such waters.

"2) Seecnc CONTENTS. —Each ent program pro-
posed for LmEhlmcnuuon under thus shai] wnciude
sach of the folowng:

“"A) An dentification of the best management practices
and measures which »ll be undertaken to reduce poliutant
ioadings resulting from each catagory. subcategory. or
parucular nonpoint source dsmghated under paragraph
11B), wakung 1o sccount the umpact of the practics on
ground water quality

"(B) An i1dentificanon of programs including, as s
priats. nonregulatory or ry programs for orce-
ment. tachnical assustancs. ! cal ammistance, sducation
training, technoiogy transfer, and demonstration projpcts)
to achieve umplementanon of the best managemant prac-
tices by the catagunes. subcatagones. and
nonpownt sources dasignated under subparsgrsph 'A).

"C) A schedule containing annuai milestones for 1) utili-
ation of the program mplementation methods 1dantified
1o subparsgresph Bl and 'u) umpiementation of the Hest
managsment practices dentfled 1n mubparagraph A; dy
the categories. subcategones, or cular noapoint sources
designated under ptrt&n b 1xB) Such schedule shail pro-
vide for utilization of the g-tx mansgement practices at the
eariiest practicable date.

(DY A certification of the attorney general of tha State or
States ‘or the chief attorney of any 3tats watar pollution
control agency which has independant legal counsel  that
the laws of the Stats or Statas. ae the case may be, provida
adequats suthonty o unplement such management pro-
gram or. i there s a0t such sdequats suthonty, a ust of
such additional aeuthontias ss "l be necemsary w
implement such management program A schedule and
commitment by the State or States to seek such additional
authomties as expeditiously as practicable.

‘“tE) Sources of Federa! end other amsistance and fund
(other than assistance provided under subsections (hi an
1)) which wili be available u} uc: of such ﬂml years {or
supporting implementation of such practices measures
.nﬁpfh. r;trm for which such astistance will be used \n
sach of such fiscal years
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“tF' An 1dentification of Federai financial amistance pro-
gnms and Feders! development projects for wiuch the
tate will review individual assistance applications or
development ﬁromu for their offect on water quality
funumt to the procedures set forth in Executive Order
2372 a8 in effect on September 17, 1983, to determine
whether such assistance applications or development
projects would be consistant with the pr:nm prepared
under this subsection; for the purposes this syubpara-
graph, identification shall not be limited to the assustance
r ms or development projects subject to Executve
er 12372 but may include any programs listed in the
most recent Catalog of Federsl Domestic Assistance which
may have an effect on the purposss and objectives of the
State's nonpoint source pollution management program.

“13) UTILIZATION OF LOCAL AND PRIVATE EXPRATS. —In
ing and 1mplementing &8 management program under thus
$u 110n. a State shall. to the maximum extent practicable.
involve jocal public and pnivate sgencies and organizauions
which have expertise in control of nonpoint sources of poilution.

“(4) DEVELOPMENT ON WATERSHED Bans. —A State shall. o the
maximum extent practicable. develop and :mplement a manage

ment program under this subsection on s watershed-by-water-
shed basis within such State.

i1g) ADMINISTRATIVE PROVISIONS. -

"1} COOPERATION REQUIREMENT —Any report uired b
subsection (s} and any management program an;‘qnpon rv-,
quired by subsection (bt shall deveio in cooperation with

local. substate onsal. and interstate entities which are ac-
tively planning lor the implementation of nonpoint source
pollution controls and have ecither becn certified by the

Admin:strator 1n accordance with section 208, have worked
Jointly with the State on water quals

ty mansgement plann:
under section 203! or have been Jvaxgnlud by I.El Sunl.:
legislative body or Governor as water quality management
planning agencies for their geographic areas.

"(2) TiMg PEAIOD POR SUBMMIRON OF REPORTE AND MANAOH

MENY PROCRAMS. —Each report and management program shall
be submitted to the Administrator during the 18-mouth period
baginning on the dats of the enactment of this ssction
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"(d) Arrroval os Dusarraoval or RrroxTs AND MuNAGKMDYT

Procaaes. —

“(1) Deapune —~Subject to paragraph (2, not later than 180
days aRer the date of submission to the Administrator of any
report or management program under this section (other than
.uﬁ.mm th), ), (k), the Adminwtrastor ghall either
approve or dusapprove such report or management program. ss
the case may be The Admuinistrator may spprove s portion of &

Admunis

management program under this subsection. !f the

m“wmmnamwt'm—niw
portion of a management program in such 130-day penod. such
report, management or portsogs shall e deemed ap-

proved for purposss of this sectioa.

“(2) Proczpuns rot duarrrovat —If, after notice and
tunity for public commaent and consultation with spproprate
Feders! and Siate agencies and other interested persons, the
Adminustrator determines that—

“(A) the proposed management program or any portien
thervof doss not meet the requirements of subsectioa (bXD
of this section or 15 not likely 1o setusly, in whole or in part,
the Suoh and requirements of this Act;

“1B) adequats suthority dozs not exist. or cdequats re-
sources are not avaiable 1o .mplemest such program or
portion:

“(0) the schedule for implementing such program or
portion is not sufficiently expeditious; or

“1D) the practices and measures proposed in euch
gram or portion are not adequate Lo reduce the level of
poliution in navngabie watars in the State resulting from
nonpoint sources and Lo improve the quality of navigable
waters in the State: )

the Administrator shail mithin 6 months of the receipt of the
proposed program notify the State of any revisions or

tions necemsary to obtsin approval. The State shall thereupon
have an sdditional 3 months to submit its revised mansgement
P m and the Administrator shall approve or disapprove
such revised program within three months of recoipt.

"{3) FalLuns or sratx 10 susnrr arost —|f 8 Governor of o
State doss not submit the report required subsection (a)
within the penod specified by subsection icx2), the Adminis
trator shell. within 30 months sfter the date of the enactment of
this section, prepare o report for such State which makes the
identifications required paragraphs (1XA) and (1xB) of
subsection (a). Upon completion of the requirement of the
preceding sentence and afer notice and opportunity for com-
ment, the Administrator shall report to Congress on his actions
pursuant to thius section
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what if “(@) Locat MANACEMENT Procrams; TecuNICAL AsagTaNcE —(f &
State fails State fails to submit 8 management p under subsection (b) or
to suhmit 23 the Administrator does not approve such 8 management program. &
Management local public agency or organization which has expertise in, and
drogram? authority to. control water potlution resulting (rom nompoint

sources in any ares of such State which the Adminiustrator detsr-
mines 15 of sufficient geographic size may, with approval of such
Stats, request the Administrator to provide, and the Administrator
shall provide, technical amistance to such agency or organization in
developing for such ares s management program which is
in subsection (b) and can be approved pursuant to submsction (d).
Aflsr development of such management program. such agency o
o isation ehall submit such mansgemeat program to the
inistrator for approval Uf the Administrator Ny such
management program. such agency or organisation oligible
wro:iw:uuwmuﬂr?mwfah%
tion of suc ment program s if such or organisa
were ¢ State for w uhamnmbwmwmouwwa
management program submittad under subsection (b) were approved

under this ssction. Such financial amistance shall be subject to the
same terms and conditions as ssmistance provaded Lo a Stats under
subsection ¢h).

$pA Technical “(0 TecuxicaL Assistance ron Stares. —Upon request of a State,
Agsitance the Adminustrator may provide tachnical amsistance to such State in
deveioping o management program spproved under subsection (b}
for those portions of the navigable waters requasted by such State.

[nterstate “1g) INTERSTATE MANACEMENT CONFERENCE —
Management “(1) CONVENING OF CONFIRAENCE. NOTIFICATION. PURFOSE. —If
conference any portion of the navigable watars in any State which is

impiementing & managemsnt program approved under thus
saction u not meeting applicable water quaﬁty standerds or the
goals and requirements of this Act as & result, in whale or in

rt, of pollution from nonpoint sources in another State. such
Stats may petition the Adminwstrator to convens, and the
Adminustrator shall convene, a management confersnce of all
States which contrnbute significant pollution resulting from
nonpoint sources to such portion. If, on the basis of information
available. the Administrator determines that a State s not
meeting appiicable water quality standards or the guals and
requirements of this Act as a result, in whole or in part, of
sign:ficant pollution from nonpoint sources in another Stats.
the Administrator shall notify such States. The Administrator
may convene a management conference under this paragraph
not iater than 180 days after iving such notification, whether
or not the State which is not meeting such standards requests
such conference. The purpose of such conference shall to
develop an agreement among such States 1o reducs the level of
poilution in such portion resulting from nonpoint sources and to
improve the water quality of such portion Nothing in such
agreemcnt shail supersede or lbleu nghts to quantities of
water which have n estadlished by nterstate water com-
pucts. Supreme Court decrees. or State water laws. This subsec-
tion shail not l%p‘l'y to any poilution which 18 subject to the
Colurado River in Salinity Control Act. The requirement
that the Administrator con\ene 8 management conference sha'!
not be subject to the provisiuns of section 505 of this Act
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"1l STATE MANACEMENT PROGRAM REQUIRIMENT —To the
extent that the States reach agreement through such con.
ference. the munagement programs of the States which sre
parties to such sgreements and which contribute significant
pollution 1o the navigadle waters or portons thersof not meet-
ing applicable water quality standards or goals and require
ments of this Act will be revised o raflect suc ment. Sucn

management programs shall be consustent wnth Federa! and
Stats law.

“thy Grant Procaam. —

(1) GRLANTS POR IMPLEMENTATION OF
caams —Upon licauon of & State for which & report submit-
ted under su on (a) and & management submitied
under subsection D) s approved under scton,
Adminustrator shall make grants, 0 such tarms

conditions a9 the Adminustrator Wders appro ander
this subsection to such State for the purpose dmu" the

State in implementing such managyment program. Fun!n
served pursuant to section 205;X35) of this Act may be used to
devslop and 1mplement such management ,

(1D Asvucanon —An epplication for & t ander thus
subsaction 10 cny flacal year shall be in form and shall
contains such other information as the Administrator may re
quire, including an denuflcation and decription of the best
managsment prectices and messures which State
to assust, encourage, or require 10 such year with the Federal
assistance to be provided under the grant.

“(3) Froenat sxaks —The Federal share of the cost of sach
management implementsd with Federal assustance
under this su won v any flscal year shall not exceed &0
percent of the cost incurred by the Stats 1n implementing such
management program and shall be made on condition that the
non-Federai share s provided (rom non-Federal sources.

(4) LiMITaAION ON QRANT AMOUNTS.—Notwithstanding any
other previnion of this subsection. not more than 1S percent of
the amount appropnated 0 out this subsection may be
used to make W to any one tate, including any grants W
any local public agency or orgunization with suthonty w con-
trol ;ollution {rom nonpoint sources in any area of such State.

“t5) Puioarry ron grrecTive MeCHaANTMS. —For each flacal
year beqinning after Septamber 30, 1987, the Administretor
may give priority in making grants under this subsection, and
shall pive considerstion in determining the Federsl share of any
such grant, to States which have implementad or are proposung
t0 implement management LrTrum which will—

“(A) control particulsrly difficuit or serious nonpoint
source polliution problems. including. but pot limuted to.
probiems resuiting from rmining activities;

“(B) 1mplement innovative methods or pructices for
controlling nonpoint sources of pollution, ncluding

reguiatory programs where the Adminustrstor deems
appropriate;

¢



Subject
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Requirements for grants under

& JI9 (h) (continyed]

Priority
coansiderations far
§ 319 (n) grants

Availability for
abligation

Financial assistance
to individuals only
for costs related to
1emonstration projacts

Satisfactory proyress

‘4aintenance of
effort

Reguest for
information

Annual State
reports
required

Limitation on
adgministrative
costs {(snall
nnt exceed 10%)

“(C) control interstate nonpoint source pollution prob-
lems; or
(D) earry out ground water quality protection activities
which the Admunistrator determines are part of & com-
prehensive nonpoint source pollution control program.
Including research, planning, ground water assessments,
demonstration programs, enflorcement, technical assustance,
education. and tnim\z 1o protect ground water guality
from nonpoint sources of pollution,

“(6) AVAILABILITY pog otucaTioN.—The funds granted to
each State pursuant to this subsection in s fiscal year shall
remain available for obligation by such State for the fiscal year
for which appropriated. The amount of any such funds not
obligated by end of such flacal year shall be svailable to the
Administrator for granting to other States under this subsection
in the next flscal

1) LissTaTion o VSR 0F PUNDS. —States Day use Ainds from
grants made pursuant o this mction for inancial asistance to
parsocs only to the extont that such sssistance is related to the
m%;f‘iomﬁn prajects. No b

TIEPACTORY FAOCGANE. —No grant may be made under
this subsection in aay flecal year
pmduz'ﬁnd;-rmiwdamntwu:‘n
unlem Administrator detgymines that such State made
aatisfactory progress in such ing facal in ‘
the schedule specified by mx Suun‘undcr mm oe (BX2).

“(9) MaiNTENANCE OF EFTORT —NO grant mey be made to a
State under this subsection in any fiscal year unless such State
enters into such agreements with the Administreior as the
Administrator may require Lo ensure that such Stats will main.
tain 1ts aggregste expenditures from all other sources for pro

|

- grams for controliing pollution sdded to the navigable waters in

such State from nonpoint sources and improving the quality of
such watsrs at or sbove the lWI’Iﬁ levet of such expenditures
n 1ts two {iscal years preceding the dats of enactment of thus

subsection
1300 Request rom INrOAMATION.—The Administrator may
request such nformaticn, dats. and rts &8 he consders

necessary to make the determination of continuing elydiity
for gronts under this section.

“(11) REPORTING AND OTHER AEQUIREMENTS. «~Each State shall
report to the Administrator on sn annual basis concerning (A)
its progress in meeting the schedule of milestones submitied
pursuant to subsection (du2xC) of this section, and (B) to the
extent that appropriate information is svailable, reductions i1n
nonpoint source pollutant loading and improvements in watsr
quality for thoss navigable waters or watersheds within the
Stats which were identified pursuant to subsection (aX1XA) of
this section resulting from implementation of the managerent
program.

“112) Limreation on aosinteTRATIVE CORTs.—For purposes of
this subsection. administrative costs in the form of salanes,
overhead, or indirect costs for ssrvices provided and charged
agsinst activities and programs carried out with 8 grant under
this subsection shall not exceed 1n any flacal yesr 10 pervent of
the smount of the grant in such vesr, except that costs of
implementing enforcement snd regulatory activities. education.
traning. technical assistance, demonstration projects. and Lech:
nology transfer programs shall not be subject to this imitat.on



Sublect

Requirements for grants under § 319 1!

for protecting groundwater quality

Eirgidle applrcants
and activities

Fegeral share
nnt %o exceed ST

Aytnhorizations for
3 313 (n) ang 1}

CPA required to
comprie information
regarding Federal
programs/projects

1" GRANTS FOR PROTECTING LRAOUNDWATER WUALITY —

T EUCIaLE APPLICANTY AND acCTIvVIT 8 —Upon application
of a State tor wmich a report submitted under su tion & and
a pian submitied under Jubmection b i3 approved under this
secuion. the Administrator shall make nts under this subsec-
tion to such State for the pu of assmisting such State in
carrying oul groundwater qualitly protection activities which
the Administrator determines will advance the State toward
implementation of a comprehensive nonpownt source pollution
controi program. Such activites shall inciude. but not be
limited t0. ressarch, planning. groundwater ssssssments.
onstration programe. enforcement. tachnical assistance,
education and W the quality of groundwater
and 1o prevent con of groundwater from nonpoint
sourcas of pollution.

"(2) ArmucaTioNs. —An spplication for s grant under this
subsection shail be in such form and shall contain such informs-
tion as the Administrator may require.

"(3) FepeaaL sMARE. MAXIMUM aMOUWY —The Federal share
of the cost of assusting & State in carry out groundwater
protaction activities in any fiscal year under this subssction
shail be 50 percent of the costa incurred by the Stats 1n carrying
out such activitian. excopt that the maxinum amount of Pederal
assistance which any State may receive under this subsection in
any Mscal year shall not e $150.000

“(4) Rerost —The Adminustrator shall include in esch report
transmittad under subsection {m) e report oo the sctivities and

programs implemented under this subsection during the preced-
ing flscal year.

“(j) AUTHORIZATION-9F APPROPRIATIONS. —There is suthorised to be
appropristed to carry out subsections (h) and (i) not to exceed
38000000 for flscal year 1988, $100.000,.000 per flacal year for sach
of fiscal years 1989 and.1990, and 3130.000, for flacal 1991;
except that for each of such flacal years not to exceed §7.500.000 may
be made available to carry out subsection (i). Sums :‘Ymmud
pursuant to thus subsection shall remain available until expended.

“tk) Commsrency of Orwea Prockams AnD Paciacts Wrrw
ManacemINT Procaams. —The Administrator shall transmit to the
Office of Mmasomcm and Budget and the appropnate Federul

departments and agencies 8 list of those amistance and
development iro‘ identifled by each State subsection
(bX2xF) for which individual amistance spplications and pro)

will be reviewed pursuant to the procedures set forth in Ezecutive
Order 12372 as 1n effect on Septamber 17, 1983. Beginning not later
than sixty days after receiving notification by the Adminustratoe,
each Federal depariment snd agency shall modify esisting requls-
tions to allow States to review individual development projcts and
assistance applications under the dentified Federal assistance pro-

ams and shall accommodate. according to the requirements and

efimtions of Executive Order 12372, as in efTect on Septamber 17,
1983, the concerns of the State regarding the consistency of such
applications or projects with the State nonpoint source pollution
management program



Subject

EPA required
to compile
1af armat10n
on BMPs

CPA annual
reports
reguired

CPA final
report
required

CPA staffing
levels

“(1} CorrrcTion of INroRmatTiON —The Administrator s
and make avaiiabie. through publications and other :p‘p]ioc:rlxl:s
means. information pertaining to0 management practices and um-
plementstion methods. including. but not limited to. (1) information
concc_rmn’ the costa and re.stive efficiencies of best management
practices for reducing nonpoint source pollution; and (2) svailsble
data concerming the relationship between water quality and :m-

plementation of varous management practices to control nonpont
sources of pollution.

"fm:ﬂ!?lx}r?\nﬂ Of ADMINISTRATOR. ~

NNUAL REPORTI.—NO? later than J

each January | thereafter. the Admh.btn&tu:h?ult'm:n;
the Committee on Public Works and Transportation of the
House of Ro“rrmnuuvn and the Committes on Environment
and Public Worka of the Senats, & report for the preceding flacal
year on the activities and programs implemented under this
navigable waters resulting from &:m.m&uu&@' inmth.
ing the quality of such waters. -

implementad;

(B) dassribe the experiences of the States in adhering to
schedules and implementing best management practices;

“tC) describe the amount and of grants awarded
pursuant o subsections (h) and (i) of this esctice,

(D) identify, to the extent that information is svailable,
the progress made in reducing pollutant loeds and improv-
ing water quality in the navi waters;

“(E) indicats what further actions need to be taken to
attain and maintain in those navigable waters (U applicable
wfnm%ﬁtymm[mtbmhudmwu
of t :

(P include recommendations of the Administrator
concerning future programs (including esforcament pro-
grams! for controlling pollution from nonpoint sources; and

*1G) identify the scuvities and programs of ts.
agencies. and instrumen us munu- the Uaited &a::mvhkhm
are \nconsistent w1 management programs :
by the States and recommend modifications so that such
scuvities and programs are consistent with and sesist the
States in Umplementation of such management programs.

"(n) Ser ASTDR 708 ADMINGTRATIVE Prasoinm. —Net les than $

reent of the funds appropristed pursuant to subsection (§) for any
E:al yesr shall be svailable o the Adminstrator @ maintan
personnel levels at the Enovironmental Protection Agency &t levels
which are adequate o carry out this section \n such year.



Subject
Palicy for b Poucy rorn CoNTROL OF NONPOINT SourcEs or Poulumnox —
control of Section 10l:a) 18 amended by atnki

NPS pollution

out ‘snd’ et the and of
paragraph (3. by striking out the period st the end of paragraph (6)
and inserung wn lLeu thereof ', and”’, and by adding st the end
thereof the ‘ollowing

19 1t 18 the national policy that programys for the control of
nonpoint sources of pollution be develioped and implemented 1n
an expedilious manner so &8 to enable u!od. of thus Act w be

n

met through the control of both point onpownt sources of
poilution.’

Construction grant set-asides

Governor's discretionary
set-asige - § 201(g)(1)

§ 205(5)(3)

L.

Conforming
amendments

State Revolving Funds

State Revolving
Funds may be

used to implement
NPS programs
establiished under
§ 318

(¢! FuGIIUTY or Noxrotnt Sounces. —The last santence of sec.

tion 2011(311! 15 amended by —
(1) stnking out ‘sentance.” the first place : pears

inserting in lieu thereof “sentences.”’, P i wod

(2V1nserting "(A)’ aftar “October 1, 1984, for". and

‘31 inserting before “except that” the following: “and (B) any
purpose for which a graat may be made under secticns 319 (W
and (i) of this Act (icluding any innovative and altsrnative
approaches for the control of aonpoint sources of pallutionl.”,

(d) Resmmvanion oy Fuwps —Section 2040 's amended by adding
at the and the following new

‘(8) NOWPODCT SOUBCE ARSEEVATION. —[a addition to the sums
ressrved under ]

sach flscal for Stata 1
and available for tion to

each fiscal yesr on or after October 1, 1984, or
$100.000. whichever u ter, for the of wnm
saction 319 of this Act. Sums so ress in & Rate 1n any

year for which such Stata does not request the use of such sums,
o the extent such sums excecd $100,000, may De used by such
Siate for other purposes under this title "

~ (0) CoNromeinc AMEXDMENT ~Scction J04kX1) o amended by

rting “and nonpoint source pollutioa ment programs
app u«rmw:ltd&hm"md&um

(¢) PrelrecTy ELGIIE ros Assterancy —The amounts of Aunds
;.vulablo 10 each State watyr pollutioa control revoinng fund shail
usdd only for providing amcm amnatance (1) Lo any municipad-
ity, intarmunicipal. intarmats. or Stats agency for construction of

publiciy cwned treatment works (as deflned 1a section
Act). () for the umplementation o(-. \a 212 of thus

Lshed under section 319 of this Act. and t!) for ;tnlomnt and

unplementation of a conservatioa and ment plan under

section J20 of thus Act. The fund shall be lished, maintained

::d credited with repayments. and tha fund balance shall be svau-
le 1n perpetuity for providing such flnascial asstance.
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Subject

[ntended Use “le) [NTeNDED Uss Pran.—After providing for pubdlic comment

Plans required and review, each Stats shail annually prepare a plan identifying the

for State intanded uses of the amounts svailable to its water pollution control

Revolving revoinng fund Such wntended use pian shall include, but ook bde

£ nds luruted to— _

T4 “(1) a list of those projects for construction of publicly owned
treatment works on the State’s prionity list deve pursuant
to secuon 216 of this Act and s list of activities sligibie for
asmustance under sections 319 and 320 of this Act:

'(2) 8 desciption of the short- and | and obyec-
tives of its water pollution control revolving : )

“(3) wnformation on the activities to be supported. mdud.m: }
descript) of&rojvct catagores, discharge requirements under
utles il and of thus Act, terms of flnancial asmstance, and
communibes nrnd:d ‘ he _

"(4) amsurances an ?-aﬂ: or meeting
qu::t:n:(pumphu L (1), (3), and (8) of secton 602D) of thes

"3} the criteana and method sstablished for the distribution of
funds. ’

Conststency “(f) Conmrrency Wrm Pravvivg Rzaumanuents.—A Hats may

i at for provide financial sasistance {rom its waler pollution control
requireme ing fund only with respect to a project wiuch 8 conmstent with

State Revolving glun. f any, developed under sections 208(), 208, 30%e), 318, and

Funds 20 of thus Act

Otner Miscellaneous NPS Provisions

Rural Clean ‘ot RURAL Cizan Warme —Sectioc 208(X9) mamddbym
water Pro- out “and” after “1981." and by after 1962, t&c& .
gram {RWCP) 1;3&3«!: sums as may be necemary for fiacal years
Agricultural SEC. 341 ACRICLLTURAL STORMWATER mscnucn.'

stormwater Section 30214) ‘relsung to the definition of pont source:
dgischarges amended by mnrtmiw aftar “does not include” the follownng ~"agm
no longer cultursl stormwater and

def ined 38

point sources

Indian Trides 3RC. 388 INDIAN TRIDES

“ids COOPERATIVE ACREIMEINTE —|n Order 10 ensure Lhe consistant
umplementation of tha requirements of this Act. an indian tnbe and
the State or States in which the lands of such Lribe ere located may
enter into a cooperative agresment, subyect to the review and ap-
proval of the Adminisirator, 10 jountly plan and sdminuster the
requirements of this Act.



Subject

Ingtan Trides

i) TREATMENT a8 STates —The Administretar 18 sutherized 1o
trest an Indian tribe as a State {or purposes of title |1 snd sections
104. 106, 303. 3035, 308 309 314, 319 101, 402, and ¢04 of this Act to

the der(m necrslary 10 carry out the objectives of thus esction. but
only if=—

“t1) the Indian trnbe has s governing body carrying out
substantial governmental duties and powers;

"(2) the functions 1o be axercised by the Indian tribe pertain
wUumnmtwdpwdnmmwhuhm
heid by an \an tnbe. held by the United Staten i trust fo1
Indisns, beld by & member of an Indian tribe If such property
intacest is subject Lo & trust restriction o8 alienation, er other
wix wnthin the borders of an Indian

|

b exercwed in s manner consistent the terme end pur
panss of this Act and of all spplicaiie
Such trestment a8 & Nate sy inciude the provigion of

consult effected States sharing common water bodies and provide s
mechanism for the resolution of any
that may arise as 8 result of difTering water ity standards thet
may ba set by States and Indian tnbes locatad oa common bodies of
water. Such mechanum shall provide for explicit considerstion of
relgvant factors including. dut not limited e, the efTects of differing
water quality permit requirements on upstresrs and downstream
dischargers, economic impacts. and present and historical uses and
wsz{ummmwumnmm mechanism

provide for the svasdance of such aareasonable consequences

|
|

tretor shall make s 0 an Indian tribe under section $1% of ths
Act as though such tribe was s State. Not mere thas ird of
one percent of the amount sppropriated fer aay your undet
section 319 may be uscd to0 make grants under thic subsection In
sddition 1o the requirements of section 319, as {sdian tribe shall be
required o meet the requirements of peragraphs (1) (20, and (3) of
subsaction (d) of this sscuion 1n order (0 recmve such #

:
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I.

A.

THE CLEAN LAKES PROGRAM GUIDANCE

INTRODUCTION
Bac und

The Clean Lakes program was started in 1976 to provide financial
assistance to the States for the restoration and protection of our
nation's lakes. Early grants were research oriented and issued
under the asuthority of Section 104(h) of the Clean Water Act (CWA)
and Research and Development Regulations.

The Clean Lakes program regulations were published in 1980 and have
formed the basis for defining goals, priorities and relationships

with other Stete and Federsal Programs. EPA began a comprehensive
financial assistance program through svards of grants to assist

States in preparing classification reports to identify and classify
lakes according to trophic conditions. Using this report to establish
priorities, diagnostic/feasibility studies (Phase I grants) were
financed to determine the causes of eutrophic conditions and alternative
techniques for restorstion and/or protection of the lake. EPA could
then provide additionsl financisl sessistance (Phase [l grants) to
implement the selected alternative restorstion and/or protection plan
proposed, using the information provided in the Phase I grant.

For additional information on the history of the Clean Lakes program
references should be made to EPA document 440/5-85-033, Clean Lakes
Program a review of the first decade.

New Requirements/Direction

The Stlto* has the lead responsibility for administering its own Clean
Lakes program. Its desire to receive financial assistance for the
restoration and protection of its publicly owned lakes is directly
related to its efforts in meeting the requirements of the Water Quality
Act of 1987 (WQA). Resuthorization of the program has sdded several
ioportant requiresents including & Lake Water Quality Assessment,

which includes a revised Leke Classificetion report, & list of lakes
which sre known not to mseet water quality standards or require controls
to maintain standerds, and an assessment of the status and trend

of lake water quality. In order for the States to participate in

the Clean Lakes program they must provide EPA with their lake water
quality assessment report including their list of threatened and
{mpaired lakes by April 1, 1988, as part of the 305(b) report. This

*Note: Ia eccordance with section 518(e) of the WQA of 1987 the
Administrator is suthorized to trest certain [adian tribes as States.
Therefore, throughout this guidance the term State shall refer to
States, Territories and those [odien tribes designated by the Agency
under section 518(e).



reporting requirement under 305(b) is being linked to other assessments
(nonpoint source, toxics) in order to facilitate development of

integrated State Clean Water Strategies.

In sddition to continuation of the Clean Lakes program, EPA is directed

to establish a demonstration program and a toxics control/acid mitigation
program designed to increase our base of scientific knowledge {n the causes
of lake degradation (iacluding acidification) and alternative techniques
for restoration of our nation's lekes. We intend to incorporate the new
initietives within the framework of the existing program guidance and
regulations.

Integration With Other Programs

]
When each State develops its State Clean Water Strategy , it has the
oppertunity to integrate its Clean Lakes progras into its overall
water quality management efforts. The Clean Lakes progrem is particu-
larly conducive to a highly integrated and unified approach to
water restoraticn and protection by the States. The natural linkages
between Clean Lakes managesent activities and other snvironsental
programs (those addressed by the WQA, CWA and others operating under
Agency suthorities), the flexibility afforded both EPA and the States
by section 314 and cross-program and cross-sgency relationshipas
established {n the recent past all combine to encoursage an integrated
Clean Water Strategy spproach.

Clean Lakes projects need to be developed and implemented on & watershed
basis. This geographical approach to water quality sanagement has been
identified as & key element to success in nonpoint source control, ground-
vater protection, water quality based permitting, stormwater permitting,
estuarine protection and cleanup, and wetlands protection. Furthermore,
such & geographical approach to lakes management closely parallels the
general approaches taken by other natural resource management agencies
such as the Soil Conservatiom Service, Forest Service, Bureau of Land
Management, Fish and Wildlife Service, Corps of Engineers, and Geologi-
¢sl Survey and their State counterpart agencies. This watershed approach
should greatly facilitate the leveraging of their inforwmational/data,
technicel, financiel and programmatic resources for water quality purposes.

Effective and efficient lekes management requires a cowprehensive
resource approsch because sany point sources and nonpoint sources (NPS)
impact lakes. Lakea act as sinks for pollutants generated by NPS activi-

.Stctc Clean Water strategies are in essence & vehicle to becter
Integrate and coordinate State water prograes, and to ifsprove
effect {veness by targeting ectivities to high priority gecgrephic arees.
For sore detsiles on State Clean Water Strategies, see in particular: US
5PA, Office of Water. State Clean Water Strategies: Neeting the
Challenges of the Future, Deceaber 198’ and US EPA, Offica of Vater.

Surface Water ang Wetlands Protect ion Progres Operetng Guidance FY
1988, April 1987.




ty as well as point sources. For this reason, specific lske projects
may call for NPS control activities. The Clean Lakes program has been
used by sany States as their principal NPS management tool since 1981
and is expected under the WQA to be integrated with State programs for
control of nonpoint sources.

Lakes management involves other activities under the WQA. The discharge
of point source pollution into lakes, for example, may be addressed

by surface water toxics control strategies developed under section

308. The control of NPS pollution from agricultural, si{ivicultural

and urban runoff can be assisted by the judicious use and protection

of wetlands to buffer and filter NPS pollutants entering lakes.

Because hydrologic research has now clearly established the fact

that in sany aresas ground water and surface water sre interconnected
parts of a single water system, lakes management will be considered

in the development of ground-water protection projects.

11, IMPLEMENTATION APPROACH

To implement the WQA, States should review their existing Clean Lakes
Programs and better integrate thems into their overall State water quality
protection efforts i.e., estuaries, wetlands, and ground water. If a State
has not previously participated in the Clean Lakes Program or developed a
State program, it needs to take advantage of this opportunity. Existing
water quality data [305(b)) may be used along with existing Clean Lakes
studies.

Each State has the lead responsiblity and flexibility in designing and
implementing its Clean Lakes Program. The program can be {ntegrated with
{ts other ongoing activities i.e., monitoring, recreation, natural resour-
cas, etc. States need to work toward coapliance of their lakes progranm
with other State and Federal programs. Clean Lakes projects will be
encouraged that have been identified in the State's comprehensive Clean
Water Strategy and contain innovative or cross-media approaches.

EPA will support the States' Clean Lakes efforts including technical
assistance (as resources allow), ensure that related EPA programs are
coordinated and work toward compliance of other Federal programs/agencies
with State lakes programs. Information from the States will enable EPA to
reprasent to Congress a national program perspective and to exercise good
stewardship of Federal funds. Information requirements will be minimal and
designed to present a nationsal sumemary.

A. Develspment of Lake Water Quality Assessment Report

In prior years, States completed a classification report before projects
were considered for funding. Under the WQA, begtnning April 1, 1988,
States must submit a Lake Water Quality Assessment as part of their
biennial 305(b) report. Their assessment will include a class{f{cation
study, a list of impaired and threatened lakes, and & report on the
status and trends of lake water quality, 4s well as other elements
defined in section 314(a) of the WQA. This assessment will form

the basis for determination of priority projects and the direction

of program implementation. The State Assessment Report should



(1)

(2)

(3)

(4)

()

clearly identi{fy publicly owned lakes for which available informaticn
does not support a reliable assessment, and provide a strategy and t:ime-
table for completing the assessment of these publicly owned lakes e
{s our inteat, to the extent funds are appropriated, to provide limited
financial assistance in FY 1988 and 1989 for the development of Lake
Water Quality Assessment Reports.

The biennial Lake Water Quality Assessment Report is to be based on
available information and must {nclude the following:

Lake identification and classification swrvey

£ach State must subeit a list of all significant publicly owned
lakes within the State using the official name and location,
including the latitude end longitude in degrees and ainutes of
the approximate center of the lake. Esch State should provide
EPA its definition of significant lakes, which should include
substantial public {nterest and use. The trophic condition of
each lake must also be indicated. A State may update and subeit
the existing material from its previously prepared classification
survey report.

Lake pollution control procedures

A general discussion of the States' approach (including proceduress,
processes, and methods) for controlling pollution to their publicly
owned lakes. This includes the technical aspects of the States
Clean Lakes program such as their permitting systems and water
quality standards development &and enforcement, lake monitoring and
other applicable programs.

Laks restoration plan

A general discussion of the States' plans to restore and/or protect
the quality of degraded lakes. This is the State's management plan
for its Clean Lakes program and should focus on the cooperative
working relationships among Federal, State, Tribal, and local
agencies concerned with lake restoration.

Toxic substance control/acid mitigation activities

A list of those lakes with high acidity (ph<4.5) and a general
discussion of the States’ plana to mitigate the effects of high
acidity in their lakes and remove or control toxics mobilized by
high ecidity. Cost estimates for mitigation should be included
with emough specific information to support the estisated costs.

Identification of impaired and threatensd lakes

On the classification list indicate all significant lakes which do
not meet water quality standards, have impaired uses, or are threat-
ened {.e., they may not fully support uses {n the future because of
anticipated sources of adverse trends of pollution. If water quality
standards have not been established for lakes, the standards used



to determine impairment or threatened status should be {dentified.
Those lakes in which water gquality has detariorated as a result of
high acidity that may reasonably be due to acid deposition, should
be specifically noted on the classification liat.

To the extent data is available for each impaired or threatened lake:

- Summarize the available chemical and biological data demonstrating
the current water quality;

- Note what recreational values or other uses are currently impaired
or threatened and the reasons;

- Generally describe the characteristics of the lake e.g., maximum
depth, mean depth, surface area, volume, presence or sbsancae of
stratified conditions, major inflows and outflows;

- Generally describe the lake watershed in terms of area, land use
(estimated percentage of each typs), topography, and major soil types;

- Identify major point sources of pollution and any controls
vhich may be in place; and

- Identify major nonpoint pollution sources and any controls in
place. Indicate whether the watershed is included as part
of the State’s nonpoint source programs.

(6) Water Quality Trend Assessment

A summary discussion of lake water quality trends incorporating the
information outiined in items 1 through 5 and including the status
of lakes which presently meet water quality standards or support
designated uses.

B. Lake Restoration and Protection

The regulations (Section 40 CFR Part 35 Subpart H) under which the Clean
Lakes program has been conducted since 1980, coupled with the General
Grant regulation (40 CFR Part 30) and this guidance document reflecting
requirements of the WQA of 1987, form the basi{s for implementation

of section 314 of the WQA.

The Lake Water Quality Demonstration Program and s Toxics Control/Acid
Mitigation Program will also be administered under the existing Clean
Lakes Program regulations and guidance.

Projects will be considered for funding according to State priorities
consistent with EPA guidance and regulations. The States should deter-
mine their highest priority projects a&s reflected by their list of im-
paired and threatened lakes submitted in their Water Quality Assessmen:
[305(b) report] April 1, 19388 and their clean water strategy. °Project
selection should be consistent with existing application review criteris
{n the regulations and Regional guidance, including technical feasibility,
positive overall lake ecosystem changes, fish and wildlife habitat



improvement, public benefits, environmental impacts, State priority
ranking, and the operation and maintenance program (CFR 35.1640-1).

State priorities for the Clean Lakes program should reflect identified
onvironmental concerns associated with lake water quality  Management
of Clean Lakes projects within a State should be & part of its overall
water quality protection program. Each State has the lead responsibiiity
for administering its own Clean Lakes Program. Coordination with other
State agencies or local organizations, including development of inter-
agency agresments, is & State responsibility. The Clean Lakes Program
will encourage coordination among Federal, State, Tribal and local
programs by targeting funding to areas that are applying an integrated
program approach. A portion of the Phase [ study will determine the
relationship of the propcsed project to other WQA programs, other

EPA programs and other Federal agencies' programs such as those of

the Department of Housing and Urban Developaent, Department of
Interior, Corps of Engineears and others.

The WQA authorizes a national Lake Water Quality Demonstration
Program. Ten lakes are identified in the WQA as priority lakes to
be considered for funding. In addition, funding is authorized for
highly acidic lakes or lakes with toxic substances mobilized by

high acidity due to acid deposition or acid mine drainage. It is
our intent to administer these projects under the existing Clean
Lakes program regulations, policy, and gunidance as & comprehensive
Clean Lakes program. I[f there is & separate appropriation for the
Demonstration Program or the Toxic Substance Control/Acid Mitigation
Program, the Agency will re-svaluate this aspect of implementation.

EPA will coordinate with the U.S. Army Corp of Engineers and any
other Federal agencies involved in lake restoration or the Demonstra-
tion Program to ensure lack of duplication while msaintaining high
quality projects.

In accordance with the WQA, the Toxica Control/Acid HMitigation Projects
should sddress the risks associated with toxic metals and other toxic
substances mobilized by high acidity.

The WQA directs EPA to prepare an annual report to Congress on the
status of the Demonstration Program and a final report upon its
completion. Project progress reports and the final reports will be
used to prepare the report to Congress on the Demonstration Program.

Lake Restoration Guidance Manual

The WQA directs EPA to publish and disseminate a lake restoraticn
guidance manual by February 1988 and update it biennially.

EPA's Office of Research and Development (ORD) is presently preparing
an initial lake restoration guidance manual.

EPA's Office of Water (OW) will be responsible for the biennial update
of the sanual.



117, GRANT APPLICATION REQUIREMENTS
A. Eligibility

States are the only eligible applicants for Clean Lakes financial
assistancs. They may make funds available to subordinate agencies
through interagency agreements. After April 1, 1988, they must have
submitted their Lake Water Quality Assessment Report to be eligible
for Clean Lakes financial assistance. For a project to be eligible,
the lake can be either natural or manmade. It may be an inland

pond, reservoir, impoundment or other similar body of water but it
wust have recreational value, be accessible to the public by way of
publicly owmed land and exhibit no oceanic and tidal influences. It
sust also be identified in the list of iwpaired and threatasned lakes.

B. Types of Financial Assistance

All cooperative agreements to be funded under section 314 will be
subject to the Clean Lakes regulations (40 CFR Part 35 Subpart K),
the general grant regulations (40 CFR Part 30) and the procursment
regulations (40 CFR Part 33). All authorized funding is subject to
the availability of appropriations.

(1) Lake Water Quality Assessment

In FY 88 and 89, financial assistance is aythorized for States to
conduct Lake Water Quality Assessments as required under section
314(a)(1), including: classification of lakes, description of methods
to control pollution and restore the quality of lakes, methods to
mitigate effects of high acidity and remove/control toxics mobilized
by high acidity, a list of threatened and impaired lakes, and an
assessment of the status and trends of lake water quality. Financial
assistance is authorized with a maximum of $100,000 per State and
will be issued with & minimum non-federal match of 50%.

The intent of this finencial sssistance i{s to provide the States with
supplemental resources to conduct & cowprehensive Lake Water Quality
Assesspent for the 1990 305(b) Report and subsequent Reports to
Congress on the status and trends of lake water quality.

Since there is no provision in the Clean Lakes regulation specifically
for & Lake Water Quality Assessaent Grant, such grants will be issued
under Gemeral Grant regulation 40 CFR Part 30 and this guidance
document .



(2)

(3)

(4)

Phase | - Dlagnostic/Feasibility Study

The Clean Lakes program will financially assist a State in conducting

a disgnostic/feasibility study to (nvestigate the existing or potentiai
causes of decline in the quality of a publicly owned lake, evaluates
possible solutions to existing or anticipated pollution problems, and
recommend the most feasible alternative to restore or preserve the
quality of the lake. Funding assistance up to 70 percent of the

cost {s authorized, with a maximum of $100,000 per study.

Phase II - Implementation

A Phase II cooperative agreement {s to be used for implementing
recomnended methods and procedures for controlling pollution entering
the lake, and for restoring or protecting the lake. Phase 1] awards
require a 50 percent nonfederal! match and do not have an upper limit.
Costs for final engineering design as well as actual ilmplementation
of pollution control and/or in-lake restoration measures are eligible.
Phase [] agreementa require monitoring for a minimum of one year
after construction or pollution control practices are completed
(35.1650-3(¢)(1)(ii)). We encourage monitoring for a minimum of 2-3
years.

Phase 1] agreements follow Phase [ studies or squivalent investigations.
A section 314 funded Phase [ study is not required for consideration

of a Phase ] application. Nor does funding of a Phase [I project
sutomatically follow a completed section 314 funded Phame . Each

phase must be applied for separately, and each application is considered
on {ts own merits. Phase [I projecta which request Federal funds in
excess of one million dollars will require additional peer reviews to
assure the selected alternative is the most cost effective end scientif:-
cally valid procedurs.

Phase 111 - Poet-restoration Monitoring

A Phase [I]I cooperative agreement is to be used to advance the science

of lake restoration. Selected projects, based on criteria to be davelop-
ed, will be offered the opportunity to conduct long term post-restoration
wmonitoring studies to verify the longevity and effectiveness of various
restoration techniques. Funding assistance up to $125,000 will be
available and will require at least a 30 percent non-federal match.

Total smmual awards will not exceed 10 percent of the total annual
appropriation of the Clean Lakes Program. Since there {8 no provision

in the Clean Lakes regulations specifically for a Phase I[II grant,

such grents will be issued as modified Phase I grants. The Appendix A
requirements will need to be modified or increased to accurately define
the scope of work to validate the restoration technique(s) employed.

Phase II! - Post-restoration Monitoring grants will be issued under
General Grant regulation 40 CFR Part 30 and this guidance document.



C. Application Procedures

For all cooperative agreements, s State applies to the EPA Regional
Office using Standard Form 5700-33. The Clean Lakes regulations
specify the required spplication contents (section 35.1620-2).

The application and sssocisted work plans are to be developed in
accordance with the Administrator's Policy on Performance Based
Assistance dated May 31, 198S.

The EPA Regional Office makes & technical evaluation and determines
funding priorities for the Region. Applications are also reviewed at
EPA Headquarters and, if necesssary, sent out for peer review. EPA
Headquarters then sends its recommendation and & commitment notice to
the Region. The Region makes the sward to the State and administers
the cooperative agreemant.

The application review criterisa used by EPA are specified in 40 CFR
35.1640-1. In addition, the project must be compatible with program
policy, objectives, guidance, General Grant Regulation (40 CFR Part 30)
and the procurement regulations (40 CFR Part 33).
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