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WATER QUALITY CONTROL

INTEGRATING BENEFICIAL USE AND ENVIRONMENTAL PROTECTION

PRETREATMENT ISSUES

I. INTRODUCTION
A. Summary

Pretreatment is the treatment of industrial wastes prior to
their discharge into a municipal sewer system, which discharges into a
publicly owned treatment works ("POTW"), and then into the receiving waters
associated with that POTW. Since the late 1970's, the United States
Environmental Protection Agency (EPA} has been in the process of
implementing the original pretreatment requirements that appeared in P.L.
92-500, the Federal Water Pollution Control Act of 1972, now amended and
more commonly referred to as the Clean Water Aet.

The National Pretreatment Program implements the federal
approach to pretreatment as defined in the CWA and the pretreatment
regulations. The Program focuses on protecting POTWs from the discharge
of hazardous and toxic wastes into their systems, as those wastes could be
detrimental to the POTW or the receiving waters. Congress has focused on
the control of toxic pollutants by mandating responsibilities for both the
industrial sector and the POTW. It is the primary responsibility of the
POTWs to enforce the National Pretreatment Program and it is the
responsibility of the industries to meet those effluent limitations as defined
in the National Pretreatment Standards.

This outline summarizes the present pretreatment program and

regulations. In addition, the outline discusses other pretreaiment topics,




including litigation and enforcement issues, and the impaect of other federal
hazardous waste statutes on the pretreatment program,
B. General References

1. The Clean Water Act ("CWA"), 33 U.S.C. § 125] et seq.,
particularly §§ 307(b) (33 U.S.C. §i317), 402(b)}(8) (33 U.5.C. § 1342(b}8)),
and 405(b) (33 U.S.C. § 1345(b)).

2. The Comprehensive Environmental Response
Compensation and Liability Act of 1980 as amended by the Superfund
Amendments and Reauthorization Acet ("CERCLA™ and "SARA™), 42 U.S.C.A.
§ 9601 et seq., as amended.

3. Resource Conservation and Recovery Act ("RCRA"), 42
U.S.C. § 6901 et seq., as amended.

4, The Pretreatment Regulations, 40 C.F.R. Part 403 (1987)
and 52 Fed. Reg. 42,434 (Nov. 5, 1987).

5. "The National Pretreatment Program," Environmental
Regulations and Technology, United States Environmental Protection Agency,
July 1986 (EPA/625/10-86/005).

6. "Overview of the National Pretreatment Program,"
United States Environmental Protection Agency, Office of Water
Enforcement and Permits, April 1985.

7. "Final Report to the Administrator," Pretreatment
Implementation Review Task Force, January 30, 1985.

8. "Report to Congress on the Discharge of Hazardous
Wastes to POTWs" (the "Domestic Sewage Study"), United States

Environmental Protection Agency, Office of Solid Waste, February 1986.




9. "Guidance Manual for POTW Pretreatment Program

Development,"” United States Environmenta! Protection Agency, Office of
Water Enforcement and Permits, October 1983.
I1. HISTORY

A. Pretreatment Goals & Purposes

1. The goal of pretreatment is to protect POTWs, and
ultimately the environment, from the discharge of toxies by industrial
sources. There are two types of industrial dischargers - direet and indirect.
The direct dischargers are those that discharge directly into receiving water,
and are subject to NPDES permits, while indirect dischargers discharge into
municipal sewage treatment systems. In theory, both direct and indirect
dischargers should have to meet the same standards prior to discharging, thus
preventing any one discharger from having an economic advantage over
another due to the location of its discharge. However, pretreatment is based
on the notion that "double" treatment is economically inefficient, and
industries should not have to remove pollutants if the POTW is capable of
such removal.

2. The purpose of the pretreatment regulations is to control
pollutants which pass through or interfere with POTW treatment processes or
which may eontaminate sewage siudge. (40 C.F.R. § 403.1 (1987)).

3. The primary purposes for controlling these poliutants is as
follows:

a. Pass Through,
Pass through occurs when pollutants simply go

through a plant untreated and are discharged directly into the receiving




waters. Pass throughs are responsible for detrimental impacts on receiving
waters including fish kills and incereased health risks. EPA has estimated that
of the fifty-six million pounds of toxic metal compounds that are discharged
annually by industries into POTWs, approximately twenty-two million pounds
of those metals pass through directly to receiving water. ("The National
Pretreatment Program," page 4).

b. interference.

Toxic pollutants can interfere in both the
primary and secondary treatment systems of POTWs and negatively impact
the processes that utilize bacteria in stabilizing the organic matter in the
wastewater. Thus, the effectiveness of the bacteria is reduced in treating
for other pollutants.

c. Sludge Contamination.

The sludge from a POTW may become
contaminated when toxic materials are removed and remain in the
wastewater sludge. This limits the ability of a POTW to dispose of this
sludge, and also increases the cost of such disposal. Sludge can become
contaminated so as to be unacceptable for crops, it can contaminate ground
water and landfills, and it can contaminate air through incineration.

d. Corrosion.
Highly acidic wastes can result in corrosion of
sewage treatment systems.
e. Explosions.
Volatile compounds can explode causing serious

damage and injuries. The most famous example is the February, 1981,




explosion in Louisville, Kentucky, where a discharge of hexane by a dog food

plant into the Louisville sewer system resulted in the destruction of three
miles of sewer and twenty million dollars in damages. ("The National
Pretreatment Program,"” page 8).

f. Worker Hazards.

A failure to adequately contro! pollutants at their
source can result in the release of poisonous gases not only into the industries
where they are being utilized, but also at the POTW. This is a problem that
occurs primarily when highly acidic wastes eombine with other wastes such as
cyanide from the electroplating industry and sulfides from the leather
tanning industry.

4. The regulatory focus is on toxie pollutants. Toxic
pollutants can be roughly divided into the following categories:

a. Organic pollutants - pesticide solvents, PCBs and
dioxins.

b. Metals - primarily the "heavy metals" - silver,
mercury, copper, chromium, zine, and cadmium. To date, EPA's focus has
been on the metals.

c. Others, i.e., asbestos, cyanide, ete.

5. Conventional pollutants are generally controlled by the
POTWs and include biochemical oxygen demand (BOD), suspended solids,
fecal eoliform, pH, and oil and grease. Although these pollutants are not
generally controlled in pretreatment regulations, limitations may be imposed
if those pollutants are discharged at levels that may interfere with the

POTW.




B. Program Chronology

1. Prior to 1972, some communities controlled the
pretreatment of certain wastes into their systems. The oldest of these
appears to be regulations that existed in the 1920's in the City of Milwaukee,
Wisconsin, which regulated pH, oil and grease, and temperature levels. ("The
National Pretreatment Program," page 10).

2. In 1972, Congress enacted P.L. 92-500, the Federal Water
Pollution Control Act. Section 307(b) existed in that Act in essentially the
same form that it exists in the CWA today. EPA was required to establish
pretreatment standards controlling the introduction of pollutants into
POTWs. Industries were required to meet these standards not later than
three years from the date of the promulgation of the standards. The
standards were to "prevent the discharge of any pollutant through treatment
works which are publicly owned, which pollutant interferes with, passes
through, or otherwise is incompatible with such works." (33 U.S8.C.
§ 1317(b)(1)).

3. On June 26, 1978, EPA proposed the first set of
pretreatment regulations, and these regulations became final on January 28,
1981, with an effective date of March 30, 1981. In addition to the previously
stated objectives, these regulations also stated the following goal: "To
improve opportunities to recyele and reclaim municipal industrial
wastewaters and sludges." (40 C.F.R. § 403.2(e) (1987)).

4. The Clean Water Act Amendments of 1987.

a. Section 307(e) allowed for an extension of two years

in order to meet pretreatment standards if a facility applies an "innovative




system" meeting the requiréments of §301(k) of the CWA. (33 U.S.C.
§ 1317(e)).

b. P.L. 100-4, § 309(b) directed EPA to take whatever
actions are necessary to increase the number of employees in order to
effectively implement the pretreatment requirements of the CWA,

Hl. THE NATIONAL PRETREATMENT PROGRAM
A. National Standards
1.  Prohibited Discharges. (40 C.F.R. § 403.5 (1987)).

a. General Prohibition. Industrial users (IU) are
generally prohibited from introducing pollutants which would cause pass
through or interference to POTWs.

i Affirmative Defenses.

IUs have affirmative defenses that are
available in enforcement actions for alleged violations of this section. These
defenses protect the [U if a local limit has been developed for that particular
pollutant, and the IU did not violate that local limit, If a local limit has not
been developed, and the 1U's discharge did not "change substantially in nature
or constituents" from the IU's prior discharge when the POTW was in
compliance with the NPDES permit, then that would also constitute an
affirmative defense. Affirmative defenses apply only to general prohibitions
and only occur if there has been & violation of an NPDES permit. (40 C.F.R.
§ 403.5(a)(2) (1987)).

b. Specific Prohibitions. 40 C.F.R. § 403.5(b) (1987).
The following pollutants are specifically prohibited from being introduced

into a POTW:




i Pollutants which create a fire or explosion
hazard in a POTW,

ii. Pollutants which will cause corrosive
structural damage to the POTW, but in no case shall discharges have a pH
lower than 5.0.

iii. Solid or viscous pollutants in amounts which
will obstruet flow in the POTW.,

iv.  Any pollutant which causes interference.

v.  Heat which will inhibit biological activity in
the POTW, but in no case shall it exceed 40°C (104°F) without separate
approval,

c. Local limits. 40 C.F.R. § 403.5(d) (1987). POTWs
must develop local limits, where necessary, to protect their systems.
2. Categorical Standards. (40 C.F.R. § 403.6 (1987)).
Categorical pretreatment standards have been set for
specific industries. They set specific numbers on specific wastes for
industrial categories and subcategories. Restrictions are placed on 126 toxic
pollutants that had been identified by EPA as having the greatest potential
for harm to human health or the environment. See Table 1. These appear to
be subsets of the 85 pollutants listed in the CWA, § 307(a){1), (40 C.F.R,
§ 401.15 (1987)). Other nonconventional pollutants may be added if an
industry is in fact discharging suech a pollutant. Presently, categorical
pretreatment standards have been adopted for the industries that discharge

the bulk of the toxie industrial pollutants.

a.  Development of Categorical Standards.




i. These standards are developed by the

Industrial Technology Division of the EPA Office of Water Regulations and
Standards.

iil. BAT (best available technology economically
achievable)} for an industry is identified. EPA then considers the removal
capabilities of sewage treatment plants and sets a2 number that avoids
redundancy between the industry and the sewage treatment plant. However,
if an industry's pollutant would typically pass through or interfere with the
POTW, then the BAT number would be the pretreatment number.

iii. Dilution prohibited as =2 substitute for
treatment. (40 C.F.R. § 403.6(d) (1987)).

iv., Industries must comply with categorical
pretreatment standards within three years of the effective date of the
standard (40 C.F.R. § 403.6(b)(1987)). This process is initiated by a category
determination request to the local EPA region. (40 C.F.R. § 403.6(a) (1987)).

v. The '"eombined wastestream formula" is
utilized where process effluent is mixed prior to treatment with other
wastewater. (40 C.F.R. § 403.6(e) (1987)).

b. Modifications  of Categorical Pretreatment
Standards.

i Net gross adjustment. (40 C.F.R. § 403.15
(1987).

The net gross calculation allows pretreatment
standards to be adjusted to reflect the presence of pollutants in the IU's

intake water.




ii.  Removal Credits. (40 C.F.R. § 403.7 (1987)).

Removal credits can be granted by a POTW to
gn U at its discretion, to reflect removal by the POTW of pollutants
specified in the pretreatment standards. However, this seetion has been the
subject of mueh litigation and at the present time, POTWs are unable to
grant removal credits without satisfying the statutory requirements of the
sludge regulations as set forth in the CWA, § 405 {33 U.S.C. § 1345). These
regulations have not yet been promulgated, so POTWs must demonstrate a
compliance with the substance of this section, a seemingly impossible task.

iti. Fundamentally different factors ("FDF")
variance. (40 C.F.R. § 403.13 (1987)).

This is a process whereby an IU ean request a
variance from a pretreatment standard if the IU has data indicating that
factors exist which are fundamentally different from those that were
considered by EPA in developing a particular limit that is applicable to that
IU. This section is seldom used, for although the regulations do list certain
factors that EPA will consider (see 40 C.F.R. §403.13(d) (1987)), most
common problems would be associated with factors that they will not
consider, e.g., feasibility, ability to pay, and impaet of the discharge on the
receiving waters. In addition, an FDF variance can be a two-edged sword, as
EPA may require more stringent limitations if the facility can meet those
numbers.

The CWA amendments of 1987 amended the
fundamentally different factors variance provision, making it more stringent

to achieve such variances. This section will need to be incorporated into the

10




pretreatment regulations. However, it should be noted that variances must

be requested within 180 days after the effective date of the categorical
pretreatment standards. With the exception of organic chemical
manufacturing, unless new categorical standards are proposed, this is
essentially a dead issue,
IV, INSTITUTIONAL RESPONSIBILITIES

A. EPA

l. Development of categorical pretreatment standards.

2. Review state programs for adequacy and approval of state
programs.

3. Review individual POTW programs for their adequacy and
approval if there is no approved state program. If there is a state program,
then EPA exercises an oversight role.

B.  State responsibilities

1. Optional choice to develop and submit to EPA requests
for state program approval. (40 C.F.R, § 403.10 (1987)).

2. Some states choose to control the pretreatment program
at the state level, i.e., Vermont, Connecticut, and Mississippi. 1Us must
investigate each individual state to see whether the program is being run by
the state, by EPA, by the POTW, or a combination of the three.

C. Industry responsibility

1. Comply with the national pretreatment standards.

2. Comply with any local limits developed by states or
POTWs.

3. Comply with reporting requirements.

11



8. Baseline Monitoring Report (BMR). This is an initial
analysis of the IU's discharge. The purpose of the BMR is to demonstrate
compliance with effective pretreatment standards, and if the IU is not in
compliance, then the [U must submit a compliance schedule to the
appropriate authority. (40 C.F.R. § 403.12(b) (1987)).

b. Self-monitoring results are to be submitted at least
twice a year.

c. Slug loads must also be reported to the POTW. (40
C.F.R. §403.12(f) (1987)).

D. POTW's Responsibilities

1. POTWs are the cornerstone of the National Pretreatment
Program. It is their responsibility to enforce the pretreaiment requirements
on local industries.

2.  All POTWs with a flow greater than 5 mgd or which are
industry impacted are required to develop pretreatment programs (40 C.F.R.
§ 403.8 (1987)). However, interference and pass through are prohibited in any
event.

3. In July, 1986, EPA estimated that out of 1,468 required
programs, 1,369 of those had been approved. However, the number of
required programs is constantly being revised upward.

4, NPDES permit renewals require pretreatment program

development where appropriate. (40 C.F.R. § 403.10 (1987)).



V. REQUIREMENTS OF A LOCAL PRETREATMENT PROGRAM (40

C.F.R. § 403.8(f) (1987)).
A.  Legal Authority

See generally, "Guidance Manual for POTW Pretreatment
Development."

1. The POTW must have the ability to apply and enforce
requirements of §§ 307(b) and (¢c) and 402(b)}(8) of the CWA and the
regulations which implement those sections.

a. Generally this requires the ability to control through
permits, contracts, orders, or similar means, the contribution to the POTW by
each IU.

b. The POTW must have the authority to earry out all
inspections, surveillance, and monitoring procedures.

c. The POTW must be able to seek injunctive relief for
noncompliance, including the immediate ability to halt or prevent the
discharge of pollutants that present an imminent endangerment to the health
or welfare of persons.

B. Resources

Adequate funds, equipment, and personnel must exist at a level

to operate an effective program.
C. Procedures

The POTW must develop and implement administrative

procedures for the pretreatment program, including compliance monitoring

and public participation.
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D. Development of Local Limits

I. The POTW must have the ability to develop, if necessary,
local limits that are more stringent than the federal limits in order to provide
adequate protection for the POTW. POTWs must assess whether the
discharge from an 1U will interfere or pass through their system, will
contaminate the siudge, will cause NPDES violations, or will impact workers'
safety.

2. This is often a difficult and expensive problem that is
compounded by a lack of expertise at the POTW and by the political reality
of financially impacting local industries.

3. POTW has a legitimate fear of future POTW hazardous
waste liability for unknown problems.

4, POTWs may not have the financial resources to develop
local limits, thus, there may be a need for cost recovery from [Us.

E. Enforeement. (40 C.F.R. § 403.8(f){2) (1987)).

1. POTWs need to eslablish effective enforcement systems
that will survive judicial serutiny, ineluding sampiing methodology and chain
of command.

2. Present penallies may be inadequate, usually $300.00 per
day of violation and an annual publication in the largest daily newspaper of
tUs with significant violations (40 C.F.R. § 403.8(f)(2)(vii) (1987)). EPA may
increase requirement to a minimum of $1,000.00 per day of violation.

3. Local ordinances should specifically require that
violations of each parameter per day are subjeet to the maximum amount.

4, In Colorado, home rule cities may have the authority to

14



fine up to $5,000.00 per day of violation. See §§ 13-10-103, 13-10-119, and

18-1-106, C.R.S. Statutory cities are limited to $300.00 per day.

5.  Local political problems exist concerning levying fines
against the local industrial base. Region VIII EPA advises that the penailty
should remove any economic benefits derived from noncompliance plus an
additional amount to reflect the seriousness of the violation. Thus, POTWs
need to develop a "benefit component” and a "gravity component." This may
be a difficult and expensive proeess.

6. There are problems associated with the deterrence effect
of fines on corporations. It may be more economical for corporations,
particularly larger, well capitalized ones, to absorb a fine as opposed to
implementation of a remedy in a timely fashion.

7. Thus, eriminal prosecution and prison may be the most
effective deterrent for pretreatment violations, Schneider, Criminal

Enforcement of Federal Water Pollution Laws in an Era of Deregulation, 73

J. Crim L. & Criminology 642, 661-674 (1982).

a. In April, 1988, Region VIII EPA personnel were
involved in special training for eriminal prosecutions, reflecting a general
trend towards increased criminal enforcement activity in this area.

b. Regulatory agencies believe that pretreatment
violations are "fertile” ground for enforcement, and may well represent the
bulk of CWA violations today. lowever, there are difficult proof problems
associated with such cases.

c. There is an increased effort by POTWs to utilize
toxic waste detectives and sophisticated techniques in their efforts to

prosecute pretreatment violators.




VI LITIGATION
A. General Pretreatment Regulations
l. Extensive litigation surrounded the initia! promulgation of
the general pretreatment regulations. This resulted in considerable chaos in
the early 1980's concerning the status of the regulations,

a. Natural Resources Defense Council v. Train, 8 Env't

Rep. Cas. (BNA) 2110 (D.D.C.1976), modified sub nom. NRDC v. Costle, 12

Env't Rep. Cas. (BNA) 1833 (D.D.C.1979), aff'd in part sub nom.

Environmental Defense Fund v. Costle, 636 F.2d 1229 (D.C.Cir.1980),

modified on remand sub nom., NRDC v. Gorsuch, Nos. 2153-73 et al. (D.D.C.

Oct 26, 1982). Four cases were combined in a settlement which required EPA
to promulgate pretreatment standards for the 65 toxic pollutants listed in the
CWA, §307(a}(1) and pretreatment standards for specific point source

categories. This case is often referred to as the NRDC v. Costle Consent

Decree.

b. National Association of Metal Finishers vs. EPA,

719 F.2d 624, (3rd Cir. 1983). This case challenged the definitions of
interference and pass through, the combined waste stream formula, and the
provisions for applying removal credits. The Court held that in defining
interference, EPA must allow for affirmative defenses by the IU if the U did
not cause the disruption of the treatment process. The challenges to the pass
through definition were procedural and the Court upheld the removal credit
provision and the combined waste stream formula. Finally, the Court struck
down the FDF variance provision. This last section was appealed to the U.S.

Supreme Court, which overruled the Third Circuit decision on the FDF




variances. Chemical Manufacturers Assoc. et al. v. NRDC, 470 U.S. 116, 84

L. Ed. 2d 90, 105 S.Ct. 1102 {1985).

c. Natural Resources Defense Council v. EPA, 790

F.2d 289 (3rd Cir. 1986). This case focused on removal credits and the
formula utilized for the determination of removal credits. The Court struck
down the removal eredit provision, and that provision has been reenacted in
the November 5, 1987 regulations. In addition, the Court discussed the
requirement of the CWA, § 405 sludge regulations, affirming that those
regulations must be promulgated prior to the granting of removal eredits.

d. Armeo Ine. v. EPA, No. 88-3070, (6th Cir. filed

January 26, 1988). This case seeks review of the November 5, 1987 removal
credit review.
B. Citizen Suits

1. NYPIRG et al. v. Limeo Manufascturing Ceorp., Civ. No.

87-2850 (E.D. N.Y. Nov. 3, 1987). This citizen suit was filed pursuant to the
CWA in order to enforce pretreatment requirements. The Court held that
the ban on citizen suits under the CWA, § 505(b}{!1)B, 33 U.S.C. § 1365(b)(1)(B)
applies only when judicial enforcement actions have been filed by the State
or EPA, and not by a municipality.

2. PIRGNJ et al. v. Ferro Merchandising Equipment Corp.,

Cir. No. 86-474, (D.N.J. Oct. 6, 1987). In this citizen suit, the Court granted
plaintiffs' motion for contempt for violations of a previously filed consent
decree. The Court rejected a "good faith" defense to the contempt motion
under the theory that consent decrees are both judicial and voluntary
contractual acts, and defendant's failure to anticipate deficiencies in its

system was an assumed risk.
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V1. CERCLA ISSUES
A.  Superfund Liability For Sludge Deposition
I. Municipalities may be liable as generators for the
deposition of sewage sludge at a landfill, e.g., Marshall Landfill, Boulder
County, Colorado. This underscores the importance of maintaining a sludge
that can be utilized for iand treatment and that does not need to be disposed
of as a hazardous waste.
B. Discharge of wastewater from CERCLA sites into POTWs.
(April 15, 1988, EPA Memorandum from Henry Longest, Director, Office of
Emergency and Remedial Response, et al. to Waste Management Division
Directors, et al.)
I. EPA will aliow such discharges if they are protective of
human health and the environment.
2.  Various criteria should be evaluated in the Remedial
Investigation/Feasibility Study ("RI/FS") process.

a. Full ecompliance with the CWA and RCRA.

b. Pretreatment requirements must be met, i.e., an
analysis must be performed to determine if any pass through or interference
will oceur. In addition, the constituents in the CERCLA discharge must not
contaminate sludge, appear in toxic amounts in the receiving waters, or be a
hazard to POTW employees.

C. The POTW must have an acceptable compliance
history, and an ability to ensure future enforeement.

a. The use of the POTWS must be cost effective.

e. The CERCLA discharge must not negatively impact

other environmental media, e.g., groundwater,
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f. The potential for violation of the wastewater at

both the CERCLA site and the POTW must be evaluated and appropriate air
quality and worker safety measures must be required.

g. The CERCLA discharge may not negatively impact
the POTW's toxics requirements.

2. Diffieult issues for a8 POTW.

a. Legitimate fear of liability.

b. Ability to charge discharger for present and future
costs, and how much is enough?

¢. The acceptance of CERCLA dischargers is an
important issue for both the POTWs and the dischargers. It is preferable to
avoid duplication of treatment processes, however, the present pretreatment
program has focused primarily on protecting the POTW and its ability to
meet its NPDES permit. But CERCLA focuses on the contaminant, and at
present, little information exists about the fale of those contaminants and
POTWs.
VIII, SLUDGE ISSUES

A. RCRA Amendments of 1984
l. These amendments established new and more stringent

requirements for the treatment, storage and disposal of hazardous waste.
These requirements might restrict the ability of POTWs to dispose of their
sewage sludge. As a result of RCRA and the CWA, § 405, EPA published the
"Domestic Sewage Sludge" study, which will provide the basis for future

legislation.




B. Development of EPA Sludge Regulations
1. State program regulations proposed. 53 Fed. Reg. 7642,
March 9, 1988,
2. Techniecal regulations were delayed after the decision in

NRDC v. EPA, 824 F.2d 1146 (D.C. 1987}, This was a Clean Air Act case

which held that economies cannot be considered in developing a risk based
standard, in this case, for vinyl chloride. In April, 1988, the Administrator
decided that this case would only be applicable to the Clean Air Act.
However, in doing so, certain generic risk factors were developed. For
sludge, this does not include economic reasonableness. These regulations are
now projected for proposal in early 1989,

C. Domestic Sewage Exclusion

The "domestic sewage exclusion" provision of RCRA,
§ 1004(27), 42 U.S.C. §6903(27), (40 C.F.R. § 26!1.4(a)(1)) exempts industrial
wastes that are discharged to POTWs that contain domestic sewage. They
are not hazardous wastes pursuant to RCRA. Thus, discharges could occur
that would be problematie for the POTW. The March 9, 1988 regulations and
the unpublished technical regulation, focus on improving local programs by
strengthening the ability of POTWs to regulate hazardous wastes entering
their systems.

1. The regulations are expected to require POTW modeling
based on the pass through into its sludge for a number of pollutants. Initially,
that will be for six heavy metals, but will probably be expanded to include all
of the pollutants regulated in the sludge regulations and the POTW's NPDES

permit. These modeling efforts should result in limitations being imposed by
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POTWs on industries, particularly since there is limited ability to regulate
domestic wastewater,
IX. THE FUTURE

A. Whole Effluent Toxieity

1. Presently, pretreatment permits restrict specific
concentrations of particular toxies rather than the toxie effect resulting
from the combination of all the pollutants. This may change in the future
with the imposition of requirements on !Us that are similar to the
biomonitoring requirements presently being imposed on POTWs.

2. Biomonitoring requirements are a result of the general
toxieity requirements that are being inserted into the NPDES permits of
POTWs, so it is reasonable to assume that the same requirements may be
passed on to the IUs. However, il is anticipated that the POTWs will first
utilize biomonitoring as a tool for further investigation.

B. Increased Criminal Enforcement
C.  Shift in "Metals Mentality"
D. New Categorical Pretreatment Standards

1. Domestic Sewage Study identifies areas that need either
new standards or existing standards that may need to be more stringent.

2. NRDC v. Costle Consent Decree, Paragraph 8, allowed

for the exemption of industries from categorical standards where justified.
EPA is presently reviewing those industries that were exempt, and it is
anticipated that this review will result in some additional standards.
E. Removal Credits
1. Such e¢redits are presently unachievable, but they may

have more validity as EPA shifts from metals to other organies and wastes.
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2. New categorical standards will provide a window of
opportunity for removal eredit requests.
3. Previous requests have been based on "incidental"
treatment. Removal credits may be appropriate for designed removal.
F. Controls on Domestic Users
G. CERCLA or Other Hazardous Waste Disposal
1. POTW monitoring has been lax in the past, but that will
have to change.
2. Hazardous waste disposal options are either forbidden or
very expensive.
3. It is expected that industries and those responsible for
cleaning up hazardous waste sites will look more to the sewers and POTWs

for disposal.

PW SE CVY
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/ Table 1. Toxic Pollutants Regulated Under Categorical Standards

LoNOMEWN

acenaphthéne
acrolein
acrylomitrile

. benzene

benzidine

carbon tetrachloride
chlorobenzene
1,2.4-trichigrobenzene
hexachiorobenzene

1,2 dichiorcethane

. 1, 1.1trichloroethane

. hexachioroethane

. 1,1-dichioroethane

. 11, 2-trichloroethane

. 1,1.2,2-tetrachlcroethane

. chloroethane

. bisi2-chioroethyi) ether

. 2-chlaroethyl vinyl ether {mixed)
. 2-chiorgnaphthaiene

. 2,4,6-tnchiotopheno!

. parachlorometa cresal

. chloraform (trichloromethane}
. 2-chiorophenol

. 1,2-dichlorocbenzene

. 1,3-dichlorobenzene

. l4-dichlorabenzene

. 3,3-dichlorobenzidine

. T1)-dichloroethylene

. 1,2-trans-dichlaroethylene

2 4-dichlorophenal

. 1,2-dichloropropane
. 1,2-dichtoropropylene

{1,3-dichloropropene)

. 2,4-dimethylphenol

. 2,4-dinitrotoluene

. 2.6-dinitrotoluene

. 1.2-diphenylhydrazine

. ethylbenzene

. fluoranthene

. 4.chlorophenyl phenyl ether
. 4-bromophenyl phenyl ether
. bist2-chioroisopropyi} ether
. bisl2-chioroethoxy) methane
. methylene chioride (dichloromethane)
. methyl chloride {(chloromethane)
. methyl brormide {bromomethane)

46.
47.
48.
49.
50.
51,
52.
63.
54,
58.
56.
57.
58.
59.
60.
&1.
62.
63.
64.
66.
66.
67.
68.
€9.

70.
71.

72.

73.
74.
75.
76.
77.
78.
79.

80.

81.
82
83.
B4.
85.
86.

bromoform (tribromomethane)
dichlorobromomethane
chiorodibromomethane
hexachlorobutadiene
hexachlorocyclopentadiene
isophorone

naphthaiene

nitrobenzene
2-nitrophenol
4-nitrophenal
2.4-dinitrophenol

4 6-dinitro-o-cresol
N-nitrosodimethylamine
N-nitrosodiphenylamine
N-nitrosodi-n-propylamine
pentachlorophenol

phenol

bisi2-ethyihexyl) phthalate
butyl benzyl phthailate
di-n-buty! phthaiate
di-n-octyi phthalate
diethyt phthalate

dimethyi phthalate
benzolalanthracene
{1,2-benzanthracene}
benzo{alpyrene {3.4-benzo-pyrene}
3.4-benzoflucranthene
ibenzo(blfluoranthene)
benzoikifluoranthene
{11,12-benzofluoranthene)
chrysene

acenaphthylene
anthracene

benzolghiperylene (1,12-benzoperylene)

fluorene

phenanthrene
dibenzolah)anthracene
{1.2,5,6-dibenzanthracene}
indeno (1,2,3-cdipyrene
{2.3-0-phenyienepyrene)
pyrene
tetrachioroethylene
toluene

trichloroethylene

vinyl chloride {chloroethylene)
aldrin

. dheigrin
. chlordane

{technical mixture & metabolites)

. 4,4-.007

. 4,4-0DE Ip.p-DDX)
. 4,4-00D 'p.pTDE)
. Alpha Endosulfan
. Beta Endosulfan

. endosulfan suifate
. endrin

. endrin aldehyde

. heptachlor

. heptachlor epoxide

{BHC -hexachlorocyclohexane)

. Alpha-BHC

. Beta-BHC

. Gamma-8HC {lindane)
. Delta-BHC

{PCB-polychlorinated biphenyl}

. PCB-1242 (Arochlor 1242)
. PCB-1254 (Arochlor 1254)
. PCB-1221 (Arochlor 1221)
. PCB-1232 (Arochior 1232}
, PCB-1248 {(Arochlor 1248)
. PCB-1260 (Arochior 1260}
. PCB-1016 (Arochior 1016}
. toxaphene

. antimony {total

. arsenic {totall

. asbestos (total}

. berylhium (total}

. cadmium {total}

. chromwum (total)

. coppef {total}

. cyarmide (totall

. lead itotal)

. mercury (total)

. nickel (total}

. selenium (total}

. silver (totah}

. thatlium {total}

. Zing (total)

126.

2,3.7 B-tetrachlorodibenzo-o-diox.n
(TCDD!)

Reprinted from "The National Pretreatment Program”, page 17.

23




CLEAN WATER ACT, Section 307, 33 U.5.C. Section 1317

§ 1317. Toxic and pretreatment eMuent siandards

[{Sec 307} 1a¥(1) On and after the date of enactment of the Clean Water Act of 1977, the list of toxic pollutants or
comesnation of poitucants subrect 1o this Act shall cansist of those 1oxic poliuzants bsted in table 1 of Committee Print
Numbered 95-30 of the Cammuttee on Public Works and Transportation of the House of Representatives. and the
Agmimstrator shall publish, not lzter thae the thirteth day after the dare of enactment of the Clean Water Act of
1977, that list. From time 10 tme thereafier, the Admunsirator mav revise such list and the Administrator is
aythonized to add to or remove from such list any pollutant. The Adminisirator in publishing any revised fist,
wclug-ng the add:hon or remosal of any pollutant (rom such list, shail take :nto account the 1anicity of the poilutant,
s persistence. degradatility, the uswal or potennial presence of the affected urganisms in any waters, the importance
of the affected orgamsms. and the nature and extent of the edect of the wuc pollutant on such orgamisms. A
determination of the Admunisteator under this paragraph shall be final except that (f. on judicial review. such
determiration was based on arbitrary and capricious action of the Admimstrator, the Admimistrator shali make a
redetermination. .

(2) Each tonic poilutant listed in zccordance with paragraph (1) of this subsecton shall be subject to effuent
limuations resulting from the appiication of the best avatiable 1ecnnology economically achievable for the applicable
category or class of point sources established wn accordance with section 301(b)t 23 A) and J04(by(2) of this Act. The
Administrator. in his discretion. may publish :n the Federal Register a proposed etluent standard (which may inciude
a prohibition) establishing requirements for a toxic pollutant which, if an ePuent limitation 1s appircable 10 a ¢lass or
categary of point sources, shall be acplicable to such category or class only if such standard imposes more steingent re-
quirements. Suck punlished effuent standard (ar prohibition) shall take into account the toxicity of the pollutant. its
persistenie. degradatiiity. the usua! o pelenusi presence of the arfected orgamisms in any waters. the importance of
the afected orgamisms and the fature any extent of the effect of the toxic potlutant on such organisms, and the extent
to whicn erfective control 1s berrg of may be achieved under other reguiatory authority. The Admintstrator shall aliow
a period a1 n2t iess than sixty days following publication of any such proposed efuent stardard {or prohibition) for
written comment by interested persons on such proposed standard. in addition, 1if within thirty davs of publication of
anv such praposed efRuent standard for profbitions any interested person so requests. the Adminrstraior shall hoid a
public hearing in connection therewith, Such a public hearing shall provide an opportunily for oral and written
presentatinas. such crossexamination as the Admimstrater determines a8 appropriate on disputed issues of materiai
fact. and the transcripuon of & verbaum recora which shall be available 1o the public. After consideration gf such
commenis ard any information anc matenai presented at any public heaning held on such propused standard or
prehibition. the Admumistrator shail promulgate such standards 1or prokibition) with such modifications as the
Admimisirator finds are jusufied Such promutgation by the Adminisirator shall be made withun two hundred and
seventy davs after publication of proposed standard (or prohibinon). Such standard (or prohibiton) shall be final
except that of, on judiciat review. such standard was not based on substannizl evidence. the Admimstrator shall
pramuigate 3 revised standard Eftvent hmitanons shall be estabhshed in accordance with sectiuns 30L(b){2H A} and
J04ibi D) for evers tonc pollutant refetred to wn 1abie | of Cummtiee Print Numbered 95-30 of the Committee on
Public Works and Transpurtation of the Hause of B presentatives as soon as practicabie after the date of enactment
of the Clean Water Act of 1977, but no later than suly 1, 1950, Such effiuent iimizztions or effluent standards (or
prohibitions) shafl be established for every ather tonic pollutant isted under paragraph (1) of this subsection as soon
as pracucable after it 1s so listed.

(3) Each such effuent standard {or prokibition) shall be revised and. if appropriate, revised ar least every three
years.

(4) Any effluent standard promulgated under this section shall be at that level which the Administrator determines
provides an ample margemn of safety )

(5) When proposing or promulgating any etfuent standard (or prohibitiva) under this section. the Administrator
shall designate the category or categories of sources 1o which the effuent standard (or probition} shall apply. Any
disposal of dredged maicriat may be included in such a category of sources afier consuitation with the Secretary of
the Army.

(6) Anv effluent standard for prohubinon) established pursuant 1o this section shall 1ake effect on such date or
dates as specified in the arder prumulgating such standard. bul 1n no case. more than one year from the date of such
promulgation. If the Administrator determines that compliance withen one year from the date of promuizaton s
technalomcally infeaubie lor 4 category of surces, the Admimstrator mav establish the effective daie of the criluent
standard tor prohibition) for such category at the earhest date upon which compiiznce can be feasibly attatned by
sources within such caregory, but n no event more than three vears aiter the date of such promulgation.

{71 Prior to oublishing any regulations purseant tu this section the Administrator shall, 16 the maximum extent
pracucable within the tme pros:ded, consull with appropriate adsisoty commiutees. States. independent etperts, and
Federat denariments and ageacies.

(b)(1) The Administrator shail. within one hundred and exghiy davs after the date of enactmem of this title and
from time 0 nme 1hereafter, publish propesed reguiations establishing pretreatment standards for introduction of
pollutants (nto treatment warks fas denned 10 section 212 of this Act) which are publicly owned for those pollutants
whrch are determined not 1o be susceruble to treatment by such treatment works or which would interrete with the
operation of such treatment works. Not fater than ninely davs alter such publication. and after apportumity for pubhic
hearing. the Admimstrator shall promulgae such pretreaiment standards Preireatment stzndards under tns
subsection shall specify 3 nime for comohance not to exceed three vears irom the date of promulgaton and shail be ex-
tablished to prevent the discharge of any potlutant throush treatment works {as defined 10 section 12 of this Act)
which are pubhcly owned. which poiluiant interferes with. pasies through, or otherwise is incompatible with such
works IF.in the case af any tovic poliutant snder subsection 1a) of this section rtrod uced by 3 source inte a pubbcly
owred treatment works. the ireatment by such works removes all or any p4rt of such toxic potletant and the discharge
from such works does not vislate that efluent Jimitaton or standatd which would be apphicabic to such tovc poliutant
Wit were discrarged by such saurce other than through 2 pudlich owned trestment works, and dues not prevent
studee use or dispusal by such works th accorcance with sectun 405 of this Act, then the pretreaiment recuiremMent,
fur irc sources aciuallhy discharinng such tewe pullutant into such publicty owned treximent works may be revised by
the owner or uperator vl such works to rerec Lhe remuvar of wueh wue pollutant by such wurks. ’
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12} The Admunistrater shail. from time to time. as control technology, processes, operating methods. or other
alternauive(s] change. revise such standards following the procedure ¢stadlished by this sussection tor prumulgation of
such standards.

(3} When proposing of promulgating any prewrcaument standard under this sectwon. the Admimstrator shall
designate the caregory or categeries of saurces 1o which such slandard <hail appry

(4} Nuthing in this supsection shall affect any pretreatment requirement estabiished by any State or local law not
in conflict with anv pretreatment standard established under this subsection.

(¢) In order to insure that anv scurce introducing potiutanis into a publicly owned treatment works, which source
wouid be a new source subject to section 306 if it were to discharge poliulants, will net cause 3 viclation of the effluent
limitations established for any such treatment warks, the Administratur shail promuigate pretreatment standards for
the category of such sources simuitanecusly with the promulgation of viandards of pertarmance under section 06 for
the equwvalent category of new sources. Such pretreatment standards shall prevent the discharge of anv putlutant inte
such treatment warks, which pollutant may interfere with, pass through, or otherwise be incompatibie with such
works.

(d) After the effective date of any effluent standard or prohibition or pretreatment standasd promulgated under
this section, i skail be unlawful for sny owner or uperator of any source to operate any saurce in violahion of any such
etfuent standard or proh:bition or pretreatment standard.

te} In the case of any existing facility thal proposes 10 compiy with the pretreatment staritards of subsection (b} of
this section by appiving an innovative sysiem that meets the requirements of section 301k) of this Act. the owner of
operator of the publicly owned 1reatment works receiving the wreated eifluent from such facrinty may extend the date
for compliance with the apphicable pretreatment standard esiablished under this section for a period not to exceed 2
years—

(1) 1f the Administrator determines that the innovative system has the potential for industrywide application. and

1) 1f the Admimistralor (or the State 1n ¢onsultation with the Adnumsirator, 1y any case 1n which the State has a
pretreatment program approved by the Adminisirator)—

{A} derermines that the proposed extension will not cause the publicly owned treaiment works 1o be in viciation of
15 permil under section 402 or of section 405 or 10 contribule 10 such a vivlabon, and

{B) concurs with the proposed exiension,

|Editors note: Section 309(b) of PL 100-4 provides:

“{9) Increase in EPA Emplosess,—The Admunistralor shall take such actions as may be necessary Lo increase the
number of employees of the Environmental Protection Agency sn order 10 effecuvely impiement pretreaumert
requiremnents uader section 307 of the Federal Water Polivuon Control Act.™|
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CLEAN WATER ACT, Section 405, 33 U.S.C. Section 1345

§ 1345 Disposst or use of sewagre studge

[Sec. 40%] fa) Notwahstanding any other provision of this Act or of any other law, in the case where the dusposat of
sewage siudge resulling from the operation of a treatment warks as defined in sectron 232 of this Act including the
removal of \n-place sewape sludge from one location and s deposit at another location) would result i any pojlutant
from such sewage sludge entering the navigable waters, such disposai is prohibied except tn accordance with a permit
1ssued by the Admamsirator under section 402 of this Ac1.

(b) The Admenistrator shall 1ssue regulstions goverping Lhe issuance of permits for the disposal of sewage sludec
subject 13 subsecnicn 13) of this section and section 402 uf this Act. Such regufations shall reguire the applicanon w
such disposal of cach crsterion, facior, procedure, and requirement apphicable 10 2 permit 1ssized under section 402 of
this ntle

tct Each State desiring to admumsier its own permit program for disposal of sewage siudge subject 1o subsecyon (a}
of *his section warkin -es Juridiciian mas do so (0 accardance with secuion 4071 of this Act

(dW ') The Aaminuizator, afier consultarion wih approprizte Federal und State agencits and other interested
persons, shzil develop and publish, within one year after the date of cnaciment of thiy subsection and from yme (o
e thereafter, regulations providing gwidennes far the disposal of siudge and the utiiization of sludge for vatious
purposes. Such reguiations shail —

tA) deatify uses of <luage, including drposal,

(81 speciiy facrors ta be taken into account in determimng the measures and practices applicable 1o cach such use
or disposat including pubhication of irfarmation un costs),

(€ rdentids concen:rations of pollutants which interfere with each such use or disposal.

The Admunisirator s authorzed 1o fevise any tegulation ssued wnder this subsecton.

e AN Not Jater than November 0, 1986, the Adminntrator shalf ident:fs those toxic pollutamis which. on the
basis of avaitapic mivrmation on their 1oxicily. Perwsience, concentration, mabiity, o potential tor exposure, mas be
present in sewage sludge in concentrations which may adversely affect public health or the envizonment. and propose
reguiations speifying acceptable menagement practices for sewage sludge contaimng each such tauc poilutant and
es1ablishing numenicar imitations for ¢ach such pollutant for cach use wdenisfied undes paragraph (13{A}L

(i) Not later than August 311987 and afier apportumey for publec hearing. the Adamnistrator shall promulgate
the regulations required by subparagroph (AN

(B33} Nat later thas July 31, 1987, the Administrator shalt idenuly those toaic plutants not identified under
subparagraph {A)) which may be present in sewage sludge in concentrations which mav adversely affect public
heaith or the environment, and propese regulations specifying acceptable managemeny pracuices ior sewuge siudge
contaming each such tonc putlutant and establishing numerical imuations for each pollutant for each such use
wienuficd under paragrath (1A

tity Not later than June 15, 1988, the Adminisirator shatl promulgate the regulations required by subparagraph
[1: 110

(C) From ume 10 time. but not less oflen than every 2 years, the Admnistrator shall review the regulanons
promyigated under thic paragraph for the purpose of wdentifying addinonal toxic potlutants and promuigating
regulations for suck poiiutants consistent with the requirements of this paragraph.

(D} The managemen: practices and numerical crierna established under subparageaphs (A). Bl and (C) shail be
adeauate to protect pudic health and the environment Jfom any reasonabiv anncpated adverse effects of each
poltutant. Such reguianans shall require compiiance as expedetiously as practicable but i no case later than 12
months after therr Subi-caton. unless such regutitiens require the construction of new pollution control facilities, 1n
which case the reguiations shail require compuance as expeditjously as practicable but in Ao casc later than 1wo years
from the date of their publication

{3} For purposes of tfus subsection, if, 1n the judgment of the Admimistrazar. it s not feastbie to prescribe or erjorce
a numercal hmnatwn fot a pollutant Wdenithed under paragraph {(2). the Admenistrator may mstcad promuigate a
design, equIPMENt, Management practice. or operational standard, of combination thereof. which in the Administra-
tor's judgment s adequate 1o proiect public health and the environment from any reasorably antiwipated adverse
effects of such pollutant. In the esent the Admimstrator promulgates 3 design of equipment stangard under this
subsection, the Administrator shal! inciude as part of such standard such requirements as wili assure the proper
operation and mainienznce of any such element of design vr cquipment.

{4) Prior to the promuigation of the regulations required by paragraph {21, the Admmstrater shall impose
conditions in permits 15sued to publicly owned treatment works under sectivn 402 of this Act or take such other
measures as the Administrator deems appropriate to protect public health and the environment from any sdverse
etfects which may ovuur from toxic pullutanis in sewage sludge.

(%) Nothing in this section 15 inended (v watve mure strngent requirements established by this Act or any other
law.
|Editor's note Section 406(e) of P1 1004 stipulates:

“le) Removal Credits — The part of the decrsion of Nawral Resources Defensc Counctl. Inco v LS.
Environmental Protect:on Agency, o 843530 (3d. Cir. 1986}, which addresses section $U51d) of the Federai
Waiter Pollution Control At s staved urtil August 31, 1987, with respect to—

(1) 1those publicly owned treatment works the owner or operator of which received aurhortiv to revise pretreatmen
fequirements under section 050011 of such Aer before the date of the ensciment of this secuion. and

(1) those publicly owned treatment works Lthe gwner or aperator of which has submitted an appiicatien for
authoriy te revise pretreaiment regquirements under sych sechion 30711 Iy whick appiication s pending on such d
of enactment znd 13 azproved pefore August 11,1957 pendine wen e
u;}::‘:;;mrms;:::gr;hm not autho:l?c 1nv other removal credits under such Act until the Adminisirawor tssues the
secm':rr = ey ¥ prragrapn (I A i) of section 0%d) of such Act, as amendeg by subsection (ar of this
h::‘l‘iTli:;dcr:ermnauun of the manner of disposal or use of sludge is a focal determination, except that it shatl be un-
1o any person to dispose of s!_ud._:c from a publicty owned treatment works or ahy other treztment works
AnAg domestic sewage fur any use Jor which regulations have been established pursuant to subsection (d) of thys
SECLIaN, eXCepl n accordance with such regulations. ) ot thes
0L Any permit issuea under section 402 of this Act to a publicty awned treatment works or anv other treatment
works treating domestic seudee shall include requirements for the use and disposat of sludge that smpm ment c:
regulations established purcuant 1o subsection 1dY of this section, unless such reyurrements have been rrr;!cudevd :| N
petmit issued under the anproprizte proviions of subtitle C of the Solid Waste Disposal Act, part € of 1hLeS' l‘i
Drinking Water Act. the Marine Pratection. Rescarvh. and Sanctiaries Act of 1972, or the C!c.:uiJ Air Act. ar m: .
State permil programs aporoved by the \dministrator. where the Adminisiratar detcrmines that such | m:nn:f
aisure compiiance with anv apphcable requrements of this sect:on. “Nen fater than December |5 Ip‘)!ih .th,s
AdTmmramr shatl prumureate procedures ror approval of Siate Programs pursudnt to this paragraph B e
“(..’)1 In the case of a 1reaiment works described paragraph (1) that 1 not subject 10 section 402 of this Act and 1o
wh nonrg uf the other a_::uvc tsted permie programs nor approved State permat authonty apply. the Admimsirarcr
n;:» I“l“ 4 PerMil 10 sy treatment works solely to impose requirements (oF the use +nd disposad of sludee that 1m-
p rmen lni Tegulations extablished pursuant 1 subsection ¢d) of this section The Admimsirator shail include 1n the
Permit Appradridfc reuwirements 1o aswure comphance with the reguignons estzblivhed pursuant o subsection {dh of
thrs su['r- i The Admunstrator shail estabish procedures for ssuifig PETmILs pursuant to this paragtaph. ' Y
mf‘ogr::u:u::‘:r:dd:;:|-:::;;r~‘r‘m‘:‘::1-}:°\ral;|‘ghl:::'z::; 0::1 |rl1u|.m mcnu':lc sn;d:e\‘ddcmnns!ralwn projecis. and public
! <3tion 2 t ned to promate the <afe an e
sewage siudee for such purpeses as 1iding the restoration of ar;)anduned minc sil:.es. c::;ict':;:\al:lgmst)rlllargjrn;;::;llcso;nyieg-f
tedbion areas. agnicultural and hericultural uses, and other benekictal purpuses. Fur the purposes of careying out this
subsection, the Aemimistratar may make grants 1o State water pojtution conirol agencres. other public or 8rmn \LT)
agences. institutions. srgan:zationrs. and individuals. M cooperation with other Federai derariments and ne:: 9
other public and peivate dczaies, nstiutions. and orgamizations. the Administrator 15 authorized to vollect g
disseminate mformstiun pertsiring 10 the safe and beneheral use of sewage sludge. wollect ang
ed‘i‘tﬁ” the purmsr: of carrvng oulllh: scientific studies. demonstration projects, and public information and
UCALIon projects autsarized i this section. there 1s authorized 1o be appropriated for fscai years beginn f
Seprember 30, 1986, nat 10 cxceed $5.000.000 . yes eginning after
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