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THE NATIONAL ENVIRONMENTAL POLICY ACT:
NO LONGER A TEENAGER, BUT NOT YET GROWN-UP

Professor George W. (Rock) Pring 
University of Denver College of Law

The United States’ "National Environmental Policy Act" 1- 
NEPA - celebrates its 20th birthday on January 1, 1990. NEPA 
began the outpouring of environmental quality laws that made the 
1970s "the decade of the environment." 2 Its birth in Congress 
was almost by chance. Its early years generated a flood of 
litigation. And its "teens" have continued its "growing pains," 
marking it as one of the most controversial of our environmental 
laws .

Yet, it remains not only the first but, in many ways, still 
the foremost attempt at articulating an enforceable environmental 
policy for the U.S. Its flaws and failures, as well as its 
successes, have much to teach us.

The Original Concept
In 1969, three distinct pressures prodded Congress to make 

this unprecedented step to protect the environment. First, a 
nationwide concern over "environmental disaster" was being fed by

1 42 U.S.C. Secs. 4321-4370a.
2 COUNCIL ON ENVIRONMENTAL POLICY, ENVIRONMENTAL QUALITY- 

THE TENTH ANNUAL REPORT 1, 15 (1979).
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numerous publications 3 and becoming a vote-getting issue. 
Second, Congress was becoming increasingly frustrated by the 
intransigence and insensitivity of many federal agencies to the 
environmental impacts of their programs. And third, the 
Democratically controlled Congress (and several powerful 
Presidential hopefuls) saw the environment as a major political 
campaign issue against then-President Nixon’s Republican 
Executive Branch.

However, the first NEPA bills introduced were inconsistent 
on environmental policy, and more seriously lacked any means for 
enforcing environmental values or requiring the government to 
carry out the policy. 4 It was a professor of government, Dr. 
Lynton Caldwell, who became "the Father of the EIS," by 
testifying that NEPA needed some "action-foreing" measure to make 
it obeyed. Convinced, Congress at the last minute (and virtually 
without debate) inserted the "detailed statement" requirement of 
Section 102(2)(C) - the provision which has become the overriding 
aspect of NEPA.

NEPA The Law
The Act begins in Section 101 with a lengthy, poetic 

declaration of national environmental policy. Recognizing "the 
profound impact" of human population growth, urbanization,

3 See W. Andreen, In Pursuit of NEPA’s Promise; The Role 
of Executive Oversight in the Implementation of Environmental 
Policy. 64 INDIANA LAW JOURNAL 205, 212-14 (1989).

4 Id. at 214-15.
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industrialization, resource exploitation, and new technology, 
Congress "declares that it is the continuing policy of the 
Federal Government... to use all practicable means... to create and 
maintain conditions under which man and nature can exist in 
productive harmony...." 5

To carry out this mandate, Section 102 contains a number of 
"action-forcing" provisions. Chief among them is the key Section 
102(2)(C), which requires all federal government agencies to 
prepare a "detailed statement" on all "proposals for legislation 
or other major Federal actions significantly affecting the 
quality of the human environment." 6 This "Environmental Impact 
Statement" or EIS should analyze the impacts of and alternatives 
to the proposed action.

The purpose of the EIS is fourfold. It is (1) to ensure 
that environmental consequences are considered and balanced in 
advance of action. (2) to aid government decisionmaking, (3) to 
inform other government officials and the public and allow them 
to comment, and (4) to prove that environmentally sensitive 
decisionmaking did take place. 7 In short, NEPA’s somewhat 
simplistic concept is that by making agencies consider the

5 Section 101(a), 42 U.S.C. Sec. 4331(a).
6 Section 102(2)(C), 42 U.S.C. Sec. 4332(2)(C).
7 Calvert Cliffs* Coordinating Committee. Inc. v. U.S.

Atomic Energy Commission. 449 F.2d 1109 (D.C. Cir. 1971).
Calvert Cliffs’ was the first, great court interpretation of 
NEPA. While only an appellate court interpretation, its
expansionist view of NEPA’s purposes has largely been adopted by 
the U.S. Supreme Court.
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environmental consequences of their missions, the agencies will 
"see the light" and alter their conduct for the better.

A second major accomplishment of NEPA was the creation of 
the President’s Council on Environmental Quality (CEQ). 8 
Section 204(3) gives CEQ the power to "review and appraise" all 
programs and activities of the Federal Government to assure they 
conform with the Section 101 environmental policies. 9

A third major boost to NEPA came 6-1/2 months later with the 
adoption of the Clean Air Act. 10 Section 309 of that Act11 
requires the Environmental Protection Agency (EPA) to "review and 
comment" on the environmental impact of any major federal actions 
requiring an EIS. Thus, not one but two top-level agencies are 
empowered to "police" NEPA, in theory.

Professor Lin Dao Lian, in his excellent paper at our first 
conference, 12 described the strong role China’s National and 
provincial EPAs have in approving the environmental impact 
assessment process in the P.R.C. Despite similar authority, the 
U.S. watchdog agencies would fall short of that control level 
from the outset.

8 Secs. 201-09, 42 U.S.C. Secs. 4341-47.
9 Section 204(3), 42, U.S.C. Sec. 4344(3).
10 42 U.S.C. Sec. 7401 et seo.
11 42 U.S.C. Sec. 7609.
12 Lin Dao Lian, Establishment and Practice of the Chinese 

Environmental Impact Assessment System. in PROCEEDINGS OF THE 
SINO-AMERICAN CONFERENCE ON ENVIRONMENTAL LAW (BEIJING, P.R.C., 
AUG. 16-18, 1987) 217 (1989).
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NEPA in Practice
Federal agencies did not embrace NEPA and EISs willingly at 

the start, to say the least. There was massive law-avoidance: 
agencies proceeding with major projects without preparing an EIS 
or preparing patently short, inadequate ones. (The author 
remembers fondly his first NEPA lawsuit in 1972, against a 12- 
page EIS for a huge U.S. Army Corps of Engineers’ dam project!) 
Nor did CEQ or EPA jump into the breach and use their 
considerable powers to pressure sister agencies to comply. 13 
For the first eight years of NEPA, CEQ did not even adopt legally 
binding regulations, to flesh out the skeletal NEPA requirements. 
By default, NEPA’s "enforcer" became the courts.

The courts jumped willingly into the NEPA compliance 
vacuum, starting with the trend-setting Calvert Cliffs’ case. 14 
In the first 10 years of NEPA, some 1,200 lawsuits were filed 
against federal agencies, by environmental groups, citizen 
organizations, state and local government, and business

13 For a selection of studies on federal agency compliance 
with NEPA see, e.g., Bardach & Pugliaresi, The Environmental- 
Impact Statement vs. The Real World. 49 PUBLIC INTEREST 22 
(1977); Liroff, NEPA - Where Have We Been and Where Are We 
Going?, 46 JOURNAL OF THE AMERICAN PLANNING ASSOCIATION 154 
(1980); S. TAYLOR, MAKING BUREAUCRACIES THINK: THE ENVIRONMENTAL 
IMPACT STATEMENT STRATEGY OF ADMINISTRATIVE REFORM (1984); 
ENVIRONMENTAL LAW INSTITUTE, NEPA IN ACTION: ENVIRONMENTAL 
OFFICES IN 19 FEDERAL AGENCIES (1981); U.S. COMPTROLLER GENERAL, 
ENVIRONMENTAL ASSESSMENT EFFORTS FOR PROPOSED PROJECTS HAVE BEEN 
INEFFECTIVE (1975).

14 Note 7, above.
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interests. 15 Court enforcement, however, was cumbersome and 
expensive, reached only a minority of the violations, and 
resulted in nonuniform rulings around the country. Also, courts 
early determined that their role was only to enforce "procedural” 
compliance ("Did the agency follow all the correct steps and 
analyze all the correct issues?"). They largely refused to 
review "substance" (Did the agency make the right decision, given 
the environmental impacts?). Since the adoption of the 1978 CEQ 
NEPA regulations, 16 litigation has declined. 17

EIS preparation, meanwhile, has become a major industry. In 
the first decade of NEPA, 90 federal agencies prepared over 
12,400 EISs. 18 Many were prepared for the government by the 
multi-billion-dollar environmental consulting business that has 
grown up in the private sector, subsidized by our pollution laws.
A typical EIS can take 12 months ( + or - 6) to prepare and cost 
$350,000 or more. 19

One of the most notable NEPA developments of the 1980s has 
been the vastly increased use of the "Environmental Assessment"

15 COUNCIL ON ENVIRONMENTAL QUALITY, ENVIRONMENTAL QUALITY:
THE 12TH ANNUAL REPORT 260 (1981).

16 40 C.F.R. Secs. 1500.1-1517.7 (1978).
17 Kent & Pendergrass, Has NEPA Become a Dead Issue? 

Preliminary Results of a Comprehensive Study of NEPA Litigation.
5 Temple Environmental Law & Technology Journal 11 (1986).

18 CEQ 11th Annual Report, note 14 above.
19 Edelson, The Management of Oil and Gas Leasing on \$ 

Federal Wilderness Lands. 10 BOSTON COLLEGE ENVIRONMENTAL AFFAIRS  ̂
LAW REVIEW 905, 944 n. 206 (1983).
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or EA, to avoid doing a full-scale EIS. Because NEPA only 
requires an EIS if the federal action will have a "significant" 
effect on the environment, an EIS is not necessary if the impacts 
can be classed as "not significant." In borderline cases, the 
CEQ regulations encourage the preparation of an EA - a much 
shorter, quicker, cheaper study, in theory designed only to 
evaluate the significance-level of impacts. 20 However, agencies 
eager to avoid EISs seem increasingly inclined to produce EAs, 
typically underestimating impacts (or overestimating mitigation 
measures). Many use the EA incorrectly as a substitute, 
shortcut EIS.

Criticism and Praise for NEPA
Has NEPA changed federal decisionmaking for the better? 

Does the EIS process work? There is profound disagreement on 
these questions still. However, while even NEPA’s most ardent 
supporters would not give it a "grade A" to date, its most 
strident opponents - including President Reagan - have been 
unable to get Congress to make any serious changes in, let alone 
repeal, the law.

Its critics complain, with some justification, that it 
causes unnecessary paperwork, delays, and expense. They argue 
that forcing unwilling agencies to consider the environmental 
impacts of their missions results in no conversions, simply self- 
justifying, whitewash, advocacy documents. They point out that

20 40 C.F.R. Secs. 1501.3-.4, 1508.9.
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the ever-present possibility of court intervention results in 
"encyclopedic" EISs, designed to cover every flaw an opponent 
might exploit rather than designed to be a true decisionmaking 
aid. And finally they say a system that only mandates decisional 
"procedures," but does not judge decisional outcomes or
"substance" is a charade.

NEPA’s supporters argue that it has made significant
contributions to environmental decisionmaking and that the 
environment is better off with it than without it. They point to 
the progressive 1978 CEQ regulations (which have rationalized and 
streamlined the process and eliminated much of the problem of 
inconsistent court rulings) and also the supporting internal 
procedures now in effect in every major federal agency. 21 
NEPA’s best contribution may be unintentional: the hiring of
thousands of environmentally trained specialists by the agencies 
since 1970 and their role in reforming agency planning from 
within. 22 And finally supporters point out that the CEQ
regulations have cured the "procedure/substance" problem by the 
revolutionary requirement that agencies, after finishing an EIS, 
must prepare a "Record of Decision" defending their final 
decision to proceed with an action. 23

Still, both supporters and critics largely agree that NEPA 
will never be maximally effective as long as litigation is the

21 See authorities, note 12 above.
22 Liroff, note 12 above, at 156-57.
23 40 C.F.R. Secs. 1505.1-.3.
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only external force to complement the internal reforms. The Act 
envisioned more, and CEQ and EPA need to supply it.

Suggested Reforms
Courts and the CEQ regulations transformed NEPA from a 

contentious child to a more effective adolescent. We need now to 
transform that uncoordinated teenager into a mature adult, if we 
are to maximize environmental benefits and justify NEPA’s 
admitted costs.

One suggested reform has been to expand NEPA beyond merely 
federal government actions and include all actions significantly 
affecting the environment, including those of other government 
levels and the private sector. This would be too massive an 
undertaking for the national government to supervise. It seems 
better left to the individual states to adopt their own "Little 
NEPAs," as some 30 states including California have done. 24 
Counties, cities, and other local levels of government can 
benefit by adapting the impact study as a prerequisite to zoning 
and building permits for new development.

But we still need to do NEPA better. CEQ and EPA need to 
become the "enforcers" Congress envisioned them to be in 1970, 
and as EPA is in the P.R.C. NEPA Section 204(3) gives CEQ and 
Clean Air Act Section 309 gives EPA the mandate to review and 
evaluate how well other agencies are complying with NEPA. From

24 Pridgeon, Anderson & Delphey, State Environmental Policy 
Acts: A Survey of Recent Developments. 2 HARVARD ENVIRONMENTAL 
LAW REVIEW 419 (1978).
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time to time, both agencies have used their respective powers to 
intervene in extreme cases (or under extreme political 
pressure), but they have never done so rigorously or 
consistently. All they need is the political will to do their 
duty .

In a very thoughtful recent analysis, Alabama Law School 
Professor William Andreen, writing in the Indiana Law Journal, 
has made a comprehensive case for "structural reform" of CEQ and 
EPA to make them (and NEPA) more effective. 25 Congress has 
provided all the power necessary and the CEQ regulations provide 
the tool.

The tool is the "Record of Decision" or ROD. Each agency 
should be required to send not only its EISs and EAs but also its 
RODs to CEQ and EPA. Then the two agencies can evaluate both the 
extent to which the agency action has been adequately analyzed 
environmentally (EIS/EA) and whether the agency has made a 
decision that carries out NEPA’s true goal: protection of the 
environment (ROD).

The change for CEQ and EPA to more proactive "policemen” 
will not be easy or without political fallout. But it is a job 
they have been cautiously avoiding for 20 years, and no one ever 
said becoming a grown-up was easy.

Note 3 above.



NATIONAL ENVIRONMENTAL POLICY
NATIONAL ENVIRONMENTAL POLICY ACT OF 

1969 [NEPA § _______]
(42 U.S.C.A. §§ 4321 to 4370a)

CHAPTER 55—NATIONAL 
ENVIRONMENTAL 

POLICY

See.
4821. Congressional declaration of purpose.

SUBCHAPTER I—POLICIES AND GOALS
4881. Congressional declaration of national environmen

tal policy.
(a) Creation and maintenance of conditions under

which man and nature can exist in produc
tive harmony.

(b) Continuing responsibility of Federal Govern
ment to use all practicable means to im
prove and coordinate Federal plans, func
tions, programs, and resources.

(c) Responsibility of each person to contribute to
preservation and enhancement of environ
m ent

4332. Cooperation of agencies; reports; availability of
information; recommendations; international 
and national coordination of efforts.

4333. Conformity of administrative procedures to nation
al environmental policy.

4334. Other statutory obligations of agencies.
4335. Efforts supplemental to existing authorizations.

SUBCHAPTER II-COUNCIL ON 
ENVIRONMENTAL QUALITY

4341. Reports to Congress; recommendations for legis
lation.

4842. Establishment; membership; Chairman; appoint
ments.

4843. Employment of personnel, experts and consul
tants.

4344. Duties and functions.
4345. Consultation with Citizens’ Advisory Committee

on Environmental Quality and other representa
tives.

4346. Tenure and compensation of members.
4846a. Travel reimbursement by private organizations 

and Federal, State, and local governments. 
4846b. Expenditures in support of international activities.
4347. Authorization of appropriations.

SUBCHAPTER III—MISCELLANEOUS PROVISIONS
4361. Plan for research, development and demonstra

tion.

Sec.
4361a. Budget projections in annual revisions of plan for 

research, development, and demonstration. 
4361b. Implementation by Administrator of Environmen

tal Protection Agency of recommendations of 
"CHESS” Investigative Report; waiver, inclu
sion of status of implementation requirements 
in annual revisions of plan for research, devel
opment, and demonstration.

4861c. Staff management
(a) Appointments for educational programs.
(b) Postdoctoral research fellows.
(c) Non-government research associates.
(d) Women and minority groups.

4862. Interagency cooperation on prevention of environ
mental cancer and heart and lung disease. 

4362a. Task Force on Environmental Cancer and Heart 
and Lung Disease; membership of Director of 
National Center for Health Statistics and of 
head of Center for Disease Control.

4363. Continuing and long-term environmental research
and development

4363a. Pollution control technologies demonstrations.
4364. Expenditure of funds for research and develop

ment related to regulatory program activities
(a) Coordination, etc., with research needs and

priorities of program offices and Environ
mental Protection Agency.

(b) Program offices subject to coverage.
(c) Report to Congress; contents.

4365. Science Advisory Board.
(a) Establishment; requests for advice by admin

istrator of Environmental Protection Agen
cy and Congressional committees.

(b) Membership; Chairman; meetings; qualifica
tions of members.

(c) Review and comment on plan for research,
development, and demonstration and annu
al revisions; transmission to Congress.

(d) Review and Report to Administrator, Presi
dent, and Congress concerning authorized 
health effects research, etc.

(e) Proposed environmental criteria document,
standard, limitation, or regulation; func
tions respecting in conjunction with Admin
istrator.

(f) Utilization of technical and scientific capabili
ties of Federal agencies and national envi
ronmental laboratories for determining ade
quacy of scientific and technical basis of 
proposed criteria document, etc.

(g) Member committees and investigative panels;
establishment; chairmanship.

515
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Sec.
4365. Science Advisory Board.

(h) Appointment and compensation of secretary
and other personnel; compensation of mem
bers.

(i) Consultation and coordination with Scientific
Advisory Panel.

4366. Identification and coordination of research, devel
opment, and demonstration activities.

(a) Consultation and cooperation of Administra
tor of Environmental Protection Agency 
with heads of Federal agencies; inclusion 
of sctivities in annual revisions of plan for 
research, etc.

(b) Coordination of programs by Administrator.
(c) Joint study by Council on Environmental

Quality in consultation with Office of Sci
ence and Technology Policy for coordina
tion of activities; report to President and 
Congress; report by President to Congress 
on implementation of joint study and re
port

4367. Reporting requirements of financial interests of
officers and employees of Environmental Pro
tection Agency.

(a) Covered officers and employees.
(b) Implementation of requirements by Adminis

trator.
(c) Exemption of positions by Administrator.
(d) Violations; penalties.

4368. Grants to qualified citizens groups.
4368a. Utilization of talents of older Americans in 

projects of pollution prevention, abatement, and 
control.

(a) Technical assistance to environmental agen
cies.

(b) Pre-award certifications.
(c) Prior appropriations Acts.

4369. Miscellaneous reports.
(a) Availability to Congressional committees.
(b) Transmittal of jurisdictional information.
(c) Comment by Government agencies and the

public.
(d) Transmittal of research information to the

Department of Energy.
4369a. Reports on environmental research and develop

ment activities of the Agency.
(a) Reports to keep Congressional committees

fully and currently informed.
(b) Annual reports relating requested funds to

activities to be carried out with those 
funds.

4370. Reimbursement for use of facilities.
(a) Authority to allow outside groups or individu

als to use research and test facilities; reim
bursement

(b) Rules and regulations.
(c) Waiver of reimbursement by Administrator. 

4370a. Assistant Administrators of Environmental Pro
tection Agency; appointment; duties.

WESTLAW Electronic Research
See WESTLAW guide following the Explanation pages of this 

pamphlet

§ 4321. Congressional declaration of pur
pose [NEPA § 21

The purposes of this chapter are; To declare a 
national policy which will encourage productive and 
enjoyable harmony between man and his environ
ment; to promote efforts which will prevent or 
eliminate damage to the environment and biosphere 
and stimulate the health and welfare of man; to 
enrich the understanding of the ecological systems 
and natural resources important to the Nation; and 
to establish a Council on Environmental Quality. 
(Jan. 1, 1970, Pub.L. 91-190, $ 2, 83 Stat 852.)

Short Title
Section 1 of Pub.L. 91-190 Jsn. 1, 1970, 83 S ta t 862, provided: 

'T hat this Act (enacting this chapierfmay be cited as the ‘National 
Environmental Policy Act of 1969'."

Cross References
Pacific Salmon Flailing, regulationa of Secretary of Commerce 

under treaty not subject to this chapter, see section 3636 of 
Title 16, Conservation.

Federal Practice and Procedure
Environmental class actions, see W right Miller A Kane: Civil 

i  1782.

West's Federal Practice Manual 
Federal environmental law, see |  4881 e t  seq.

Library References 
Health and Environment o»25.6.
CJ.S. Health and Environment f  61 e t seq.

Law Review Commentaries
Regulation of batture pollution and ecology. Stan Miltan, 33 

Loyola (La.) L-Rev. 921 (1988).

United States Supreme Court 
Other statutes, not repealed by implication by this chapter, 

Aberdeen A Rockfish R. Co. v. Students Chsllenging Regulatory 
Agency Procedures, 1975, 95 S.Ct 2836, 422 U.S. 289, 45 L.Ed.2d 
191.

SUBCHAPTER I-POLICIES AND GOALS

§ 4331. Congressional declaration of na
tional environmental policy 
[NEPA $ 101]

(a) Creation and maintenance of conditions under 
which man and nature can exist In productive 
harmony

The Congress, recognizing the profound impact of 
man’s activity on the interrelations of all compo
nents of the natural environment, particularly the 
profound influences of population growth, high-den
sity urbanization, industrial expansion, resource ex
ploitation, and new and expanding technological ad
vances and recognizing further the critical impor
tance of restoring and maintaining environmental
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quality to the overall welfare and development of 
man, declares that it is the continuing policy of the 
Federal Government, in cooperation with State and 
local governments, and other concerned public and 
private organizations, to use all practicable means 
and measures, including financial and technical as
sistance, in a manner calculated to foster and pro
mote the general welfare, to create and maintain 
conditions under which man and nature can exist in 
productive harmony, and fulfill the social, economic, 
and other requirements of present and future gen
erations of Americans.
(b) Continuing responsibility o f Federal Government to 

use all practicable means to Improve and coor
dinate Federal plans, functions, programs, and 
resources

In order to carry out the policy set forth in this 
chapter, it is the continuing responsibility of the 
Federal Government to use all practicable means, 
consistent with other essential considerations of na
tional policy, to improve and coordinate Federal 
plans, functions, programs, and resources to the end 
that the Nation may—

(1) fulfill the responsibilities of each generation 
as trustee of the environment for succeeding gen
erations;

(2) assure for all Americans safe, healthful, 
productive, and esthetically and culturally pleas
ing surroundings;

(3) attain the widest range of beneficial uses of 
the environment without degradation, risk to 
health or safety, or other undesirable and unin
tended consequences;

(4) preserve important historic, cultural, and 
natural aspects of our national heritage, and 
maintain, wherever possible, an environment 
which supports diversity and variety of individual 
choice;

(5) achieve a balance between population and 
resource use which will permit high standards of 
living and a wide sharing of life's amenities; and

(6) enhance the quality of renewable resources 
and approach the maximum attainable recycling 
of depletable resources.

<e) Responsibility of each person to contribute to pres
ervation and enhancement of environment

The Congress recognizes that each person should 
enjoy a healthful environment and that each person 
has a responsibility to contribute to the preservation 
and enhancement of the environment 
(Jan. 1, 1970, Pub. L 91-190, Title I, f 101, 83 Stat 862.)

Library References
Health and Environment «*26.6,
CJ.S. Health and Environment |  81 e t aeq.

United 8tates Supreme Court 
Environmental effect and environmental im pact terms defined. 

Metropolitan Edison Co. v. People Against Nuclear Energy, 1988, 
108 8 .C t 1666, 460 UA. 766, 76 UEd.2d 684.

§ 4332. Cooperation of agenciea; reports;
availability of information; rec
ommendations; international 
and national coordination of ef
forts [NEPA $ 102]

The Congress authorizes and directs that, to the 
fullest extent possible: (1) the policies, regulations, 
and public lsws of the United States shall be inter
preted and administered in accordance with the poli
cies set forth in this chapter, and (2) all agencies of 
the Federal Government shall—

(A) utilize a systematic, interdisciplinary ap
proach which will insure the integrated use of the 
natural and social sciences and the environmental 
design arts in planning and in decisonmaking 
which may have an impact on man’s environment;

(B) identify and develop methods and proce
dures, in consultation with the Council on Envi
ronmental Quality established by subchapter II of 
this chapter, which will insure that presently un- 
quantified environmental amenities and values 
may be given appropriate consideration in deci
sionmaking along with economic and technical 
considerations;

(C> include in every recommendation or report 
on proposals for legislation and other major Fed
eral actions significantly affecting the quality of 
the human environment, 8 detailed statement by 
the responsible official on—

(i) the environmental impact of the proposed 
action,

<U) any adverse environmental effects which 
cannot be avoided should the proposal be imple
mented,

(111) alternatives to the proposed action,
(lv) the relationship between local short-term 

uses of man’s environment and the maintenance 
and enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commit 
menta of resources which would be involved in 
the proposed action should it be implemented.

42 $ 4332
NEPA | 102

Federal Practice and Procedure
EnrironmenUI clan  actions, see Wright Millar A Kane: Civil 2d

|  1782.
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Prior to making any detailed statement, the re
sponsible Federal official shall consult with and 
obtain the comments of any Federal agency which 
has jurisdiction by law or special expertise with 
respect to any environmental impact involved. 
Copies of such statement and the comments and 
views of the appropriate Federal, State, and local 
agencies, which are authorized to develop and 
enforce environmental standards, shall be made 
available to the President, the Council on Environ
mental Quality and to the public as provided by 
section 552 of Title 5, and shall accompany the 
proposal through the existing agency review pro
cesses;

(D) Any detailed statement required under sub- 
paragraph (C) after January 1, 1970, for any 
major Federal action funded under a program of 
grants to States shall not be deemed to be legally 
insufficient solely by reason of having been pre
pared by a State agency or official, if:

(i) the State agency or official has statewide 
jurisdiction and has the responsibility for such 
action,

( ii)  the responsible Federal official furnishes 
guidance and participates in such preparation,

(ill) the responsible Federal official indepen
dently evaluates such statement prior to its 
approval and adoption, and

Ov) after January 1, 1976, the responsible 
Federal official provides early notification to, 
and solicits the views of, any other State or any 
Federal land management entity of any action 
or any alternative thereto which may have sig
nificant impacts upon such State or affected 
Federal land management entity and, if there is 
any disagreement on such impacts, prepares a 
written assessment of such impacts and views 
for incorporation into such detailed statement

The procedures in this subparagraph shall not 
relieve the Federal official of his responsibilities 
for the scope, objectivity, and content of the en
tire statement or of any other responsibility under 
this chapter; and further, this Bubparagraph does 
not affect the legal sufficiency of statements 
prepared by State agencies with less than state
wide jurisdiction.1

(E) study, develop, and describe appropriate 
alternatives to recommended courses of action in 
any proposal which involves unresolved conflicts 
concerning alternative uses of available re
sources;

42 § 4332
NEPA 1 103

(F) recognize the worldwide and long-range 
- character of environmental problems and, where

consistent with the foreign policy of the United 
States, lend appropriate support to initiatives, res
olutions, and programs designed to maximize in
ternational cooperation in anticipating and pre
venting a decline in the quality of mankind’s 
world environment;

(G) make available to States, counties, munici
palities, institutions, and individuals, advice and 
information useful in restoring, maintaining, and 
enhancing the quality of the environment;

(H) initiate and utilize ecological information in 
the planning and development of resource-orient
ed projects; and

(I) assist the Council on Environmental Quality 
established by subchapter II of this chapter.

(Jan. t. 1970, Pub.L 91-190, Title I, { 102, 83 Stat. 853; 
Aug. 9, 1975, Pub.L 94-83, 89 Stat. 424.)

■ So in original. The period probably should be a  semicolon.
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National marine sanctuaries, procedures for designation, prepara
tion of d raft environmental impact statement by Secretary 
of Commerce, see section 1434 of Title 16, Conservation.
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West’s Federal Practice Manual
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Mineral leases, see f  680] e t seq.
Relation to energy policy, aee |  4342.6.
Relation to government contracts, see f  1680.

Code of Federal Regulations
Requirements, standards, etc..

Agency for International Development, see 22 CFR 216.1 et 
seq.

Agricultural Stabilization and Conservation Service, see 7 CFR
799.1 e t seq.

Burean of Land Management, see 43 CFR 3040 e t seq.. 
<290.0-2 e t seq.

Civil Aeronautics Board, see 14 CFR 201.1 e t seq., 261.1 et 
seq., 312.1 e t seq., 899.1 et seq.

Coast Guard, see 46 CFR 12.01 e t seq., 71.01-1 et seq., 91.01-1 
et seq., 106.01-1 et seq., 176.01-1 e t seq., 189.01-1 et 
seq.

Committee for Purchase from the Blind and Other Severely 
Handicapped, tee 41 CFR 51-6.1 et seq.

Consumer Products Safety Commission, review, see 16 CFR
1021.1 e t seq.

Council on Environmental Quality, see 40 CFR 1500.1 e t seq.,
1510.1 e t seq.

Defense Department, see 82 CFR 214.1 et seq.
Energy Research and Development Administration, see 10 

CFR 711.1 e t seq.
Environmental Protection Agency, tee 40 CFR Ch. 1.
Federal Aviation Administration, see 14 CFR 21.1 et seq., 36.1 

et seq., 91.1 et seq.
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federal Highway Administration, see 28 CFR 420.101 et seq., 
712.101 e t eeq., 751.1 e t seq., TI0.200 et seq., 771.1 et 
seq., 772.1 et seq.

Federal Maritime Commission, see 46 CFR 547.1 et seq. 
Federal Trade Commission, see 16 CFR 1.1 e t seq.
Food and Drug Administration, see 21 CFR 26.1 e t seq. 
Housing and Urban Development, see 24 CFR 58.1 e t seq. 
Interstate Commerce Commission, see 49 CFR 1108.1 et seq. 
Law Enforcement Assistance Administration, see 28 CFR 19.1 

et seq.
National Aeronautics and Space Administration, see 14 CFR 

1204.200 et seq.
National Highway Traffic Safety Administration, see 49 CFR

620.1 et seq.
National Marine Fisheries Service, see GO CFR 251.1 e t seq. 
Navy Department, see 82 CFR 775.1 et seq.
Nuclear Regulatory Commission, see 10 CFR 2.1 e t seq., 51.1 

etaeq .
Occupational Safety and Health Administration, see 29 CFR

1999.1 et aeq.
Office of Education, see 46 CFR lOOa.186, 100b. 186.
Soil Conservation Service, see 7 CFR 650.1 e t seq.
Tennessee Valley Authority, see 18 CFR 305.1 et seq.
Urban Mass Transportation Administration, see 49 CFR 

613.100 et aeq.

Law Review Commentaries
Comment, on shore oil and gsa leasing on public lands: At what 

point does NEPA require the preparation of an environmental 
impact statement! 25 San Diego LRev. 161 (1988).

Environmental review of recombinant DNA experiments under 
NEPA: Foundation on Economic Trend* v. Heckler. Note, 21 
U S.F.L Rev. 501 (1987).

RCRA immunity from NEPA: Hie EPA haa exceeded the scope 
of its authority. Comment, ^4 San Diego LRev. 1249 (1987).

United States Supreme Court
Agency decisions, review, see Strycker's Bay Neighborhood 

Council, Inc. v. Karlen, N.Y., 1980,100 S.Ct 497, 444 U.S. 228, 62 
LEd.2d 483.

Construction with other laws, see Weinberger v. Catholic Action 
of Hawaii/Peace Ed. Project, 1981, 102 S.Ct 197, 464 US. 189, 70 
LEd.2d 298.

Judicial review of agency actions, duties and functions of court, 
see Aberdeen A Rockfish Ry. Co. v. Students Challenging Regula
tory Agency Procedures. 1972, 93 S.Ct 1. 409 U.S. 1207, 34 
L Ed.2d 21.

§ 4333. Conformity o f administrative pro
cedures to national environmen
tal policy [NEPA § 103]

All agencies of the Federal Government shall 
review their present statutory authority, administra
tive regulations, and current policies and procedures 
for the purpose of determining whether there are 
any deficiencies or inconsistencies therein which 
prohibit full compliance with the purposes and pro
visions of this chapter and shall propose to the 
President not later than July 1,1971, such measures 
as may be necessary to bring their authority and 
policies into conformity with the intent, purposes, 
and procedures set forth in this chapter.
(Jan . 1, 1970, Pub.L. 91-190, T itle 1, $ 108, 83 S t a t  854.)

§ 4334. Other statutory obligations of 
agencies [NEPA § 104)

Nothing in section 4332 or 4333 of this title shall 
in any way affect the specific statutory obligations 
of any Federal agency (1) to comply with criteria or 
standards of environmental quality, (2) to coordinate 
or consult with any other Federal or State agency, 
or (3) to act, or refrain from acting contingent upon 
the recommendations or certification of any other 
Federal or State agency.
(Jan. 1, 1970, Pub.L 91-190, Title I, $ 104, 83 Stab 864.)

Federal Practice and Procedure
Environmental class actions, see Wright, Miller A Kane: Civil 2d 

f  1782.

West's Federal Practice Manual 
Quotas for minority businesses, see { 16565.

Code of Federal Regulations
Department of Defense, environmental effects, see 32 CFR 214.1 

et seq.

§ 4335. Efforts supplemental to existing 
authorizations [NEPA § 105]

The policies and goals set forth in this chapter are 
supplementary to those set forth in existing authori
zations of Federal agencies.
(Jan. 1. 1970, Pub.L 91-190, Title I, $ 105, 83 SUL 854.)

Federal Practice and Procedure
Environmental class actions, see Wright, Miller A Kane: Civil 2d 

(  1782.

SUBCHAPTER II—COUNCIL ON 
ENVIRONMENTAL QUALITY

§ 4341. Reports to Congress; recommen
dations for legislation [NEPA 
§ 201]

The President shall transmit to the Congress an
nually beginning July 1, 1970, an Environmental 
Quality Report (hereinafter referred to as the "re
port”) which shall set forth (1) the status and condi
tion of the major natural, manmade, or altered 
environmental classes of the Nation, including, but 
not limited to, the air, the aquatic, including marine, 
estuarine, and fresh water, and the terrestrial envi
ronment, including, but not limited to, the forest, 
dryland, wetland, range, urban, suburban, and rural 
environment; (2) current and foreseeable trends in 
the quality, management and utilization of such 
environments and the effects of those trends on the

42 §4341
NEPA *201

Federal Practice and Procedure
Environmental clue action, aee Wright, Miller A Kane: Civil 2d

t 1782.
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social, economic, and other requirements of the Na
tion; (3) the adequacy of available natural resources 
for fulfilling human and economic requirements of 
the Nation in the light of expected population pres
sures; (4) a review of the programs and activities 
(including regulatory activities) of the Federal 
Government, the State and local governments, and 
nongovernmental entities or individuals, with partic
ular reference to their effect on the environment 
and on the conservation, development and utilization 
of natural resources; and (5) a program for remedy
ing the deficiencies of existing programs and activi
ties, together with recommendations for legislation. 
(Jan. 1, 1970, Pub.L. 91-190, Title II, { 201, 83 S ta t 864.)

Federal Practice and Procedure
Environmental c lu a  actions, see W right Miller A Kane: Civil 2d 

(  1782

Library Reference*
Health and Environment *»1. 25.6.
CJ.S. Health and Environment f { 4 e t set)., 61 et aeq.

§ 4342. Establishment; membership;
Chairman; appointments
[NEPA § 202]

There is created in the Executive Office of the 
President s  Council on Environmental Quality (here
inafter referred to as the ''Council"). The Council 
shall be composed of three members who shall be 
appointed by the President to serve at his pleasure, 
by and with the advice and consent of the Senate. 
The President shall designate one of the members 
of the Council to serve as Chairman. Each member 
shall be a person who, as a result of his training, 
experience, and attainments, is exceptionally well 
qualified to analyze and interpret environmental 
trends and information of all kinds; to appraise 
programs and activities of the Federal Government 
in the light of the policy set forth in subchapter I of 
this chapter; to be conscious of and responsive to 
the scientific, economic, social, esthetic, and cultural 
needs and interests of the Nation; and to formulate 
and recommend national policies to promote the 
improvement of the quality of the environment. 
(Jsn. 1, 1970, Pub.L. 91-190, Title II, § 202, 83 S ta t 864.)

Federal Practice and Procedure
Environments) class actions, see Wright, Miller A Ksne: Civil 2d 

|  1782.

Weet’s Federal Practice Manual
Council on Environmental Quality, see { 4382.5.

A 2  § 4341
NEPA |201

§ 4343. Employment of personnel, experts 
and consultants [NEPA § 203]

(a) The Council may employ such officers and 
employees as may be necessary to carry out its 
functions under this chapter. In addition, the Coun
cil may employ and fix the compensation of such 
experts and consultants as may be necessary for 
the carrying out of its functions under this chapter, 
in accordance with section 3109 of title 5 (but with
out regard to the last sentence thereof).

(b) Notwithstanding section 1342 of title 31, the 
Council may accept and employ voluntary and un
compensated services in furtherance of the pur
poses of the Council.
(Jan. 1, 1970, Pub.L. 91-190, Title II, } 203, 83 Stat. 855; 
July 3,1975, Pub.L 94-52, } 2, 89 S ta t 258; as amended 
Sept 13, 1982, Pub.L 97-258, $ 4(b), 96 S ta t 1067.)

Federal Practice and Procedure
Environmental class actions, see W right Miller A Kane: Civil 2d 
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§ 4344. Duties and functions [NEPA 
$ 204]

It shall be the duty and function of the Council—
(1) to assist and advise the President in the 

preparation of the Environmental Quality Report 
required by section 4341 of this title;

(2) to gather timely and authoritative informa
tion concerning the conditions and trends in the 
quality of the environment both current and pro
spective, to analyze and interpret such informa
tion for the purpose of determining whether such 
conditions and (rends are interfering, or are likely 
to interfere, with the achievement of the policy 
set forth in subchapter 1 of this chapter, and to 
compile and submit to the President studies relat
ing to such conditions and trends;

(3) to review and appraise .the various pro
grams and activities of the Federal Government 
in the light of the policy set forth.in subchapter I 
of this chapter for the purpose of determining the 
extent to which such programs and activities are 
contributing to the achievement of such policy, 
and to make recommendations to the President 
with respect thereto;

(4) to develop and recommend to the President 
national policies to foster and promote the im
provement of environmental quality to meet the 
conservation, social, economic, health, and other 
requirements and goals of the Nation;

(5) to conduct investigations, studies, surveys, 
research, and analyses relating to ecological sys
tems and environmental quality;

*
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quality to the overall welfare and development of 
man, declares that it ia the continuing policy of the 
Federal Government, in cooperation with State and 
local governments, and other concerned public and 
private organizations, to use all practicable means 
and measures, including financial and technical as
sistance, in a manner calculated to foster and pro
mote the general welfare, to create and maintain 
conditions under which man and nature can exist in 
productive harmony, and fulfill the social, economic, 
and other requirements of present and future gen
erations of Americans.
(b) Continuing responsibility of Federal Government to

use all practicable means to Improve and coor
dinate Federal plans, functions, pro (rams, and 
resource*

In order to carry out the policy set forth in this 
chapter, it is the continuing responsibility of the 
Federal Government to use all practicable means, 
consistent with other essential considerations of na
tional policy, to improve and coordinate Federal 
plans, functions, programs, and resources to the end 
that the Nation may—

(1) fulfill the responsibilities of each generation 
as trustee of the environment for succeeding gen
erations;

(2) assure for all Americans safe, healthful, 
productive, and esthetically and culturally pleas
ing surroundings;

(3) attain the widest range of beneficial uses of 
the environment without degradation, risk to 
health or safety, or other undesirable and unin
tended consequences;

(4) preserve important historic, cultural, and 
natural aspects of our national heritage, and 
maintain, wherever possible, an environment 
which supports diversity and variety of individual 
choice;

(5) achieve a balance between population and 
resource use which will permit high standards of 
living and a wide sharing of life’s amenities; and

(6) enhance the quality of renewable resources 
and approach the maximum attainable recycling 
of depletable resources.

(c) Responsibility of each person to contribute to pres
ervation and enhancement of environment

The Congress recognizes that each person should 
enjoy a healthful environment and that each person 
has a responsibility to contribute to the preservation 
and enhancement of the environment 
(Jan. 1. 1970, Pub. L. 91-190, Title I, 1 101, 83 Stat 852.)

Library References
Health and Environment *“ 26.6
CJ.S. Health and Environment |  SI e t aeq.

United States Supreme Court
Environmental effect and environmental Impact, terms defined, 

Metropolitan Edison Co. v. People Against Nuclear Energy, 1988, 
108 S.CL 1666, 460 U.S. 766,16 LEd.2d 684.

§ 4332. Cooperation of agencies; reports;
availability of information; rec
ommendations; international 
and national coordination of ef
forts [NEPA ft 102]

The Congress authorizes and directs that, to the 
fullest extent possible: (1) the policies, regulations, 
and public laws of the United States shall be inter
preted and administered in accordance with the poli
cies set forth in this chapter, and (2) all agencies of 
the Federal Government shall—

(A) utilize a systematic, interdisciplinary ap
proach which will insure the integrated use of the 
natural and social sciences and the environmental 
design arts in planning and in decisonmaking 
which may have an impact on man’s environment;

(B) identify and develop methods and proce
dures, in consultation with the Council on Envi
ronmental Quality established by subchapter II of 
this chapter, which will insure that presently un- 
quantified environmental amenities and values 
may be given appropriate consideration in deci
sionmaking along with economic and technical 
considerations;

(C) include in every recommendation or report 
on proposals for legislation and other major Fed
eral actions significantly affecting the quality of 
the human environment, a detailed statement by 
the responsible official on—

(I) the environmental impact of the proposed 
action,

(U) any adverse environmental effects which 
cannot be avoided should the proposal be imple
mented,

(ill) alternatives to the proposed action,
(Iv) the relationship between local short-term 

uses of man's environment and the maintenance 
and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commit
ments of resources which would be involved in 
the proposed action should it be implemented.

42 § 4332
NEPA 1 102

Federal Practice and Procedure
Environments! cleat actions, see Wright, Miller A Kane: Civil 2d

f  1782.



FEDERAL ENVIRONMENTAL LAWS 518

Prior to making any detailed statement, the re
sponsible Federal official shall consult with and 
obtain the comments of any Federal agency which 
has jurisdiction by law or special expertise with 
respect to any environmental impact involved. 
Copies of such statement and the comments and 
views of the appropriate Federal, State, and local 
agencies, which are authorized to develop and 
enforce environmental standards, shall be made 
available to the President, the Council on Environ
mental Quality and to the public as provided by 
section 552 of Title 5, and shall accompany the 
proposal through the existing agency review pro
cesses;

(D) Any detailed statement required under sub- 
paragraph (C) after January 1, 1970, for any 
major Federal action funded under a program of 
grants to States shall not be deemed to be legally 
insufficient solely by reason of having been pre
pared by a State agency or official, if:

(i) the State agency or official has statewide 
jurisdiction and has the responsibility for such 
action,

(ii> the responsible Federal official furnishes 
guidance and participates in such preparation,

(HI) the responsible Federal official indepen
dently evaluates such statement prior to its 
approval and adoption, and

Or) after January 1, 1976, the responsible 
Federal official provides early notification to, 
and solicits the views of, any other State or any 
Federal land management entity of any action 
or any alternative thereto which may have sig
nificant impacts upon such State or affected 
Federal land management entity and, if there is 
any disagreement on such impacts, prepares a 
written assessment of such impacts and views 
for incorporation into such detailed statement

The procedures in this subparagraph shall not 
relieve the Federal official of his responsibilities 
for the scope, objectivity, and content of the en
tire statement or of any other responsibility under 
this chapter; and further, this subparagraph does 
not affect the legal sufficiency of statements 
prepared by State agencies with less than state
wide jurisdiction.'

(E) study, develop, and describe appropriate 
alternatives to recommended courses of action in 
any proposal which involves unresolved conflicts 
concerning alternative uses of available re
sources;

42 § 4332
NEPA 1 102

(F) recognize the worldwide and long-range 
- character of environmental problems and, where

consistent with the foreign policy of the United 
States, lend appropriate support to initiatives, res
olutions, and programs designed to maximize in
ternational cooperation in anticipating and pre
venting a decline in the quality of mankind’s 
world environment;

(G) make available to States, counties, munici
palities, institutions, and individuals, advice and 
information useful in restoring, maintaining, and 
enhancing the quality of the environment;

(H) initiate and utilize ecological information in 
the planning and development of resource-orient
ed projects; and

(I) assist the Council on Environmental Quality 
established by subchapter II of this chapter.

(Jan. 1, 1970, Pub.L 91-190, Title I, $ 102, 83 Stat. 853; 
Aug. 9, 1976, Pub.L 94-83, 89 Stat. 424.)

I So in original. The period probably should be a  semicolon.
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Civil Aeronautics Board, see 14 CFR 201.1 e t aeq., 261.1 et 
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et seq.. 106.01-1 et seq., 176.01-1 et seq., 189.01-1 et 
aeq

Committee for Purchase from the Blind and Other Severely 
Handicapped, see 41 CFR 61-6.1 et seq.

Consumer Products Safety Commission, review, see 16 CFR
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Council on Environmental Quality, see 40 CFR 1500.1 e t aeq.,
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Defense Department, see 32 CFR 214.1 et aeq.
Energy Resear ch and Development Administration, see 10 
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National Aeronautics and Space Administration, aee 14 CFR
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National Highway Traffic Safety Administration, aee 49 CFR 

620.1 e t aeq.
National Marine Fisheries Service, see 50 CFR 261.1 e t seq. 
Navy Department, aee 82 CFR 776.1 e t aeq.
Nuclear Regulatory Commiaaion, aee 10 CFR 2.1 e t aeq., 61.1 
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Occupational Safety and Health Administration, see 29 CFR

Office of Education, see 46 CFR lOOa.186, 100b. 186 
Soil Conservation Service, see 7 CFR 660.1 e t aeq.
Tennessee Valley Authority, aee 18 CFR 306.1 et seq.
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Law Review Commentaries
Comment, on shore oil and gas leasing on public lands: At what 

point does NEPA require the preparation of an environmental 
impact statement? 26 San Diego LRev. 161 (1988).

Environmental review of recombinant DNA experiments under 
NEPA: Foundation on Economic Trendi ». Heckler. Note, 21 
U.S.F.LRev. 601 (1987).

RCRA immunity from NEPA: The EPA has exceeded the scope 
of its authority. Comment, ^4 San Diego LRev. 1249 (1987).

United States Supreme Court
Agency decisions, review, aee Strycker’s Bay Neighborhood 

Council, Inc. v. Karlen, N.Y., 1980,100 S.Ct 497, 444 U.S. 223, 62 
LEd.2d 483.

Construction with other laws, see Weinberger v. Catholic Action 
of Hswaii/Peace Ed. Project 1981, 102 S.Ct 197. 464 US. 139, 70 
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Judicial review of agency actiona, duties and functions of court 
see Aberdeen A Roc Wish Ry. Co. v. Students Challenging Regula
tory Agency Procedures, 1972, 93 S.Ct 1, 409 U.S. 1207, 34 
L Ed.2d 21.

§ 4333. Conformity of administrative pro
cedures to national environmen
tal policy [NEPA § 103]

All agencies of the Federal Government shall 
review their present statutory authority, administra
tive regulations, and current policies and procedures 
for the purpose of determining whether there are 
any deficiencies or inconsistencies therein which 
prohibit full compliance with the purposes and pro
visions of this chapter and shall propose to the 
President not later than July 1,1971, such measures 
as may be necessary to bring their authority and 
policies into conformity with the intent, purposes, 
and procedures set forth in this chapter.
(Jan. 1, 1970, Pub.L 91-190, Title 1, $ 103, 83 S ta t 854.)
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§ 4334. Other statutory obligations of 
agencies (NEPA $ 104]

Nothing in section 4332 or 4333 of this title shall 
in any way affect the specific statutory obligations 
of any Federal agency (1) to comply with criteria or 
standards of environmental quality, (2) to coordinate 
or consult with any other Federal or State agency, 
or (3) to act, or refrain from acting contingent upon 
the recommendations or certification of any other 
Federal or State agency.
(Jan. 1, 1970, Pub.L 91-190, Tide I, $ 104, 83 Stat 854.)

Federal Practice and Procedure
Environmental d a w  actions, see W right Miller A Kane: Civil 2d 
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West's Federal Practice Manual
Quotas for minority businesses, see |  16666.

Code of Federal Regulations
Department of Defense, environmental effects, see 82 CFR 214.1 

e t seq.

§ 4335. Efforts supplemental to existing 
authorizations [NEPA § 105]

The policies and goals set forth in this chapter are 
supplementary to those set forth in existing authori
zations of Federal agencies.
(Jan. 1, 1970, Pub.L 91-190, Tide I, { 105, 83 Stat. 854.)

Federal Practice and Procedure
Environmental d sss  actions, see Wright, Miller A Kane: Civil 2d 
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SUBCHAPTER II—COUNCIL ON 
ENVIRONMENTAL QUALITY

§ 4341. Reports to Congress; recommen
dations for legislation [NEPA 
§ 201]

The President shall transmit to the Congress an
nually beginning July 1, 1970, an Environmental 
Quality Report (hereinafter referred to as the "re
port”) which shall set forth (1) the status and condi
tion of the major natural, manmade, or altered 
environmental classes of the Nation, including, but 
not limited to, the air, the aquatic, including marine, 
estuarine, and fresh water, and the terrestrial envi
ronment, including, but not limited to, the forest, 
dryland, wetland, range, urban, suburban, and rural 
environment; (2) current and foreseeable trends in 
the quality, management and utilization of such 
environments and the effects of those trends on the
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social, economic, and other requirements of the Na
tion; (3) the adequacy of available natural resources 
for fulfilling human and economic requirements of 
the Nation in the light of expected population pres
sures; (4) a review of the programs and activities 
(including regulatory activities) of the Federal 
Government, the State and local governments, and 
nongovernmental entities or individuals, with partic
ular reference to their effect on the environment 
and on the conservation, development and utilization 
of natural resources; and (5) a program for remedy
ing the deficiencies of existing programs and activi
ties, together with recommendations for legislation. 
(Jan. 1, 1970, Pub.L. 91-190, Title II, { 201, 83 Stat 854.)

Federal Practice and Procedure
Environmental c lau  actions, see Wright, Miller A Kane: Civil 2d 
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Library Reference*
Health and Environment *»1, 25.6.
CJ.S. Health and Environment g  t e t  seq., 61 e t seq.

§ 4342. Establishment; membership;
Chairman; appointments
(NEPA § 2021

There is created in the Executive Office of the 
President a Council on Environmental Quality (here
inafter referred to as the “Council’’). The Council 
shall be composed of three members who shall be 
appointed by the President to serve at his pleasure, 
by and with the advice and consent of the Senate. 
The President shall designate one of the members 
of the Council to serve as Chairman. Each member 
shall be a person who, as a result of his training, 
experience, and attainments, is exceptionally well 
qualified to analyze and interpret environmental 
trends and information of all kinds; to appraise 
programs and activities of the Federal Government 
in the light of the policy set forth in Bubchapter I of 
this chapter; to be conscious of and responsive to 
the scientific, economic, social, esthetic, and cultural 
needs and interests of the Nation; and to formulate 
and recommend national policies to promote the 
improvement of the quality of the environment. 
(Jan. 1, 1970, Pub.L. 91-190, Title II, $ 202, 83 S ta t 854.)

Federal Practice and Procedure
Environmental e lan  actions, tee Wright, Miller A Kane: Civil 2d 
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West’* Federal Practice Manual
Council on Environmental Quality, see |  4382.5.

A 2  § 4341
NEPA |201

§ 4343. Employment of personnel, experts 
and consultants [NEPA § 203]

(a) The Council may employ such officers and 
employees as may be necessary to carry out its 
functions under this chapter. In addition, the Coun
cil may employ and fix the compensation of such 
experts and consultants as may be necessary for 
the carrying out of its functions under this chapter, 
in accordance with section 3109 of title 5 (but with
out regard to the last sentence thereof).

(b) Notwithstanding section 1342 of title 31, the 
Council may accept and employ voluntary and un
compensated services in furtherance of the pur
poses of the Council.
(Jan. 1, 1970, Pub.L. 91-190, Title II, $ 203, 83 Stat. 855; 
July 3, 1975, Pub.L. 94-52, { 2, 89 Stat. 258; as amended 
Sept 13, 1982, Pub.L. 97-258, $ 4(b), 96 Stat. 1067.)

Federal Practice and Procedure
Environmental class actions, see W right Miller A Ksne: Civil 2d
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§ 4344. Duties and functions [NEPA 
§ 204]

It shall be the duty and function of the Council—
(1) to assist and advise the President in the 

preparation of the Environmental Quality Report 
required by section 4841 of this title;

(2) to gather timely and authoritative informa
tion concerning the conditions and trends in the 
quality of the environment both current and pro
spective, to analyze and interpret such informa
tion for the purpose of determining whether such 
conditions and trends are interfering, or are likely 
to interfere, with the achievement of the policy 
aet forth in 8ubchapber I of this chapter, and to 
compile and submit to the President studies relat
ing to such conditions and trends;

(3) to review and appraise the various pro
grams and activitlea of the Federal Government 
in the light of the policy set forth in Bubchapter I 
of this chapter for the purpose of determining the 
extent to which such programs and activities are 
contributing to the achievement of such policy, 
and to make recommendations to the President 
with respect thereto;

(4) to develop and recommend to the President 
nations! policies to foster and promote the im
provement of environmental quality to meet the 
conservation, social, economic, health, and other 
requirements and goals of the Nation;

(5) to conduct investigations, studies, surveys, 
research, and analyses relating to ecological sys
tems and environmental quality;

*
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(6) to document and define changes in the natu
ral environment, including the plant and animal 
systems, and to accumulate necessary data and 
other information for a continuing analysis of 
these changes or trends and an interpretation of 
their underlying causes;

(7) to report at least once each year to the 
President on the state and condition of the envi
ronment; and

(8) to make and furnish such studies, reports 
thereon, and recommendations with respect to 
matters of policy and legislation as the President 
may request

(Jan. 1. 1970, Pub.L. 91-190, Title II, $ 204, 83 S ta t  856.)

Federal Practice and Procedure
Environmental class actions, see Wright, Miller f t Kane: Civil 2d

|  1782.

West’s Federal Practice Manual
Council on Environmental Quality, see |  4382.6.

§ 4345. Consultation with Citizens’ Advis
ory Committee on Environmen
tal Quality and other represent
atives [NEPA $ 205)

In exercising its powers, functions, and duties
under this chapter, the^ Council shall—

(1) consult with the Citizens' Advisory Commit
tee on Environmental Quality established by Ex
ecutive Order numbered 11472, dated May 29, 
1969, and with such representatives of science, 
industry, agriculture, labor, conservation orga
nizations, State and local governments and other 
groups, as it deems advisable; and

(2) utilize, to the fullest extent possible, the 
services, facilities, and information (including sta
tistical information) of public and private agencies 
and organizations, and individuals, in order that 
duplication of effort and expense may be avoided, 
thus assuring that the Council’s activities will not 
unnecessarily overlap or conflict with similar ac
tivities authorized by law and performed by estab
lished agencies.

(Jan. 1. 1970, Pub.L. 91-190, Title II. |  205, 83 S ta t 855.)

Federal Practice and Procedure
Environmental class actions, see W right Miller ft Kane: Civil 2d
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$ 4346. Tenure and compensation of mem
bers [NEPA $ 206)

Members of the Council shall serve full time and
the Chairman of the Council shall be compensated
at the rate provided for Level II of the Executive

Schedule Pay Rates (6 U.S.C. 5313). The other 
members of the Council shall be compensated at the 
rate provided for Level IV or' the Executive Sched
ule Pay Rates (5 U.S.C. 5315).
(Jan. 1, 1970, Pub.L. 91-190, Title H, J 206. 83 S ta t 856.) 

I So m original. Probably ihould read "of” .

§ 4346a. Travel reimbursement by private 
organizations and Federal, 
State, and local governments 
[NEPA § 207)

The Council may accept reimbursements from any 
private nonprofit organization or from any depart
ment. agency, or instrumentality of the Federal 
Government, any State, or local government, for the 
reasonable travel expenses incurred by an officer or 
employee of the Council in connection with his at
tendance at any conference, seminar, or similar 
meeting conducted for the benefit of the Council. 
(Pub.L 91-190, Title II, { 207, as added July 3, 1975, 
Pub.L 94-52, J 3, 89 SUt 258.)

§ 4346b. Expenditures in support o f inter
national activities [NEPA 
$ 208]

The Council may make expenditures in support of 
its international activities, including expenditures 
for. (1) international travel; (2) activities in imple
mentation of international agreements; and (3) the 
support of international exchange programs in the 
United States and in foreign countries.
(Pub.L 91-190, Title II. f  208, as added July 3. 1975, 
Pub.L 94-52, I  3, 89 S U t 258.)

Federal Practice and Procedure
EnvironmenUI class actions, aee W right Miller ft Kane. Civil 2d 
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§ 4347. Authorization of appropriations 
[NEPA § 209)

There are authorized to be appropriated to carry 
out the provisions of this chapter not to exceed 
1300,000 for fiscal year 1970, $700,000 for fiscal 
year 1971, and $1,000,000 for each fiscal year there
after.
(Jan. 1, 1970, Pub.L 91-190, Title II, $ 209, formerly 
{ 207, 83 S U t 856, renumbered July 3, 1975, Pub.L. 
94-62, { 3, 89 S U t 258.)

SUBCHAPTER
III—MISCELLANEOUS PROVISIONS

§ 4361. Plan for research, development 
and demonstration

The Administrator of the Environmental Protec
tion Agency shall transmit to the Congress, within 6
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months after October 11, 1976, a comprehensive 
5-year plan for environmental research, develop
ment, and demonstration. This plan shall be appro
priately revised annually, and such revisions shall 
be transmitted to the Congress no later than two 
weeks after the President submits his annual bud
get to the Congress in such year.
(Oct 11, 1976, Pub.L. 94-476, § 5, 90 S ta t 2071.)

Codification
Section w u  enacted as part of the Environmental Research, 

Development and Demonstration Authorization Act of 1976, and 
not aa part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see W right Miller t  Kane: Civil 2d 
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§ 4361a. Budget projections in annual re
visions of plan for research, 
development, and demonstra
tion

The Administrator of the Environmental Protec
tion Agency, in each annual revision of the five-year 
plan transmitted to the Congress under section 4361 
of this title, shall include budget projections for a 
"no-growth” budget, for a “moderate-growth” bud
get, and for a “high-growth” budget. In addition, 
each such annual revision shall include a detailed 
explanation of the relationship of each budget 
projection to the existing laws which authorize the 
Administration’s environmental research, develop
ment, and demonstration programs.
(Nov. 8, 1977, Pub.L. 96-166, < 4, 91 S ta t  1268.)

Codification
Suction was snaetsd s s  part of the Environmental Research, 

Development, sod Demonstration Authorization Act of 1978, nnd 
not aa part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

§ 4361b. Implementation by Administra
tor of Environmental Protec
tion Agency of recommenda
tions or “CHESS” Investigative 
Report; waiver; Inclusion of 
status of Implementation re
quirements in annual revisions 
of plan for research, develop
ment, and demonstration

The Administrator of the Environmental Protec
tion Agency shall implement the recommendations 
of the report prepared for the House Committee on 
Science and Technology entitled "The Environmen
tal Protection Agency Research Program with pri
mary emphasis on the Community Health and Envi
ronmental Surveillance System (CHESS): An Inves

tigative Report”, unless for any specific recommen
dation he determines (1) that such recommendation 
has been implemented, (2) that implementation of 
such recommendation would not enhance the quality 
of the research, or (3) that implementation of such 
recommendation will require funding which is not 
available. Where such funding is not available, the 
Administrator shall request the required authoriza
tion or appropriation for such implementation. The 
Administrator shall report the status of such imple
mentation in each annual revision of the five-year 
plan transmitted to the Congress under section 4361 
of this title.
(Nov. 8. 1977, Pub.L. 96-155, J 10, 91 Stat 1262.)

Codification
Section w u  enacted a t  part of the Environmental Reaeareh, 

Development and Demonatration Authorization Act of 1978, and 
not aa part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

§ 4361c. Staff management
(a) Appointments for educational programs

(1) The Administrator is authorized to select and 
appoint up to 75 full-time permanent staff members 
in the Office of Research and Development to pur
sue full-time educational programs for the purpose 
of (A) securing an advanced degree or (B) securing 
academic training, for the purpose of making a 
career change in order to better carry out the 
Agency's research mission.

(2) Hie Administrator shall select and appoint 
staff members for these assignments according to 
rules and criteria promulgated by him. The Agency 
may continue to pay the salary and benefits of the 
appointees as well as reasonable and appropriate 
relocation expenses and tuition.

(3) The term of each appointment shall be for up 
to one year, with a single renewal of up to one year 
in appropriate cases at the discretion of the Admin
istrator.

(4) Staff members appointed to this program 
shall not count against any Agency personnel ceil
ing during the term of their appointment
(b) Pmt-doctoral research fellows

(1) The Administrator is authorized to appoint up 
to 25 Post-doctoral Research Fellows in accordance 
with the provisions of section 213.3102(aa) of title 5 
of the Code of Federal Regulations.

(2) Persons holding these appointments shall not 
count against any personnel ceiling of the Agency.
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(e) Non-government research associate*
(1) The Administrator is authorized and encour

aged to utilize research associates from outside the 
Federal Government in conducting the research, 
development, and demonstration programs of the 
Agency.

(2) These persons shall be selected and shall 
serve according to rules and criteria promulgated 
by the Administrator.
(d) Women and minority groups

For all programs in this section, the Administra
tor shall place special emphasis on providing oppor
tunities for education and training of women and 
minority groups.
(Oct 18, 1978, Pub.L 96-477, $ 6, 92 S ta t 1610.) 

Codification
Section was enacted a* part of the Environmental Research, 

Development and Demonstration Authorization Act of 1979, and 
not as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see W right Miller A Kane: Civil 2d 
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§ 4362. Interagency cooperation on pre
vention of environmental cancer 
and heart and lung disease

(a) Not later than three months after August 7, 
1977, there shall be established a Task Force on 
Environmental Cancer and Heart and Lung Disease 
(hereinafter referred to as the "Task Force”). The 
Task Force shall include representatives of the En
vironmental Protection Agency, the National Cancer 
Institute, the National Heart, Lung, and Blood Insti
tute, the National Institute of Occupational Safety 
and Health, and the National Institute on Environ
mental Health Sciences, and shall be chaired by the 
Administrator (or his delegate).

(b) The Task Force shall—
(1) recommend a comprehensive research pro

gram to determine and quantify the relationship 
between environmental pollution and human can
cer and heart and lung disease;

(2) recommend comprehensive strategies to re
duce or eliminate the risks of cancer or such other 
diseases associated with environmental pollution;

(3) recommend research and such other mea
sures as may be appropriate to prevent or reduce 
the incidence of environmentally related cancer 
and heart and lung diseases;

(4) coordinate research by, and stimulate coop
eration between, the Environmental Protection

Agency, the Department of Health and Human 
Services, and such other agencies as may be 
appropriate to prevent environmentally related 
cancer and heart and lung diseases; and

(5) report to Congress, not later than one year 
after August 7, 1977, and annually thereafter, on 
the problems and progress in carrying out this 
section.

(Aug. .7, 1977, Pub.L 95-96, Title IV, $ 402, 91 S ta t 791, 
793; O ct 17,1979, Pub.L 96-88, Title V, $ 609(b), 93 S ta t 
696.)

Codification
Section was enacted as part of the Clean Air Act Amendments of 

1977, and not aa part of the National Environmental Policy Act of 
1969 which comprize* this chapter.

Federal Practice and Procedure
Environmental c lau  actions, zee Wright, Miller A Kane: Civil 2d 
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§ 4362a. Task Force on Environmental 
Cancer and Heart and Lung 
Disease; membership of Di
rector of National Center for 
Health Statistics and of head 
of Center for Disease Control

The Director of the National Center for Health 
Statistics and the head of the Center for Disease 
Control (or the successor to such entity) shall each 
serve as members of the Task Force on Environ
mental Cancer and Heart and Lung Disease estab
lished under section 4362 of this title.
(Nov. 9, 1978, Pub.L 96-623, { 9, 92 Stat. 3466.)

Codification
Section was enacted aa part of the Health Services Research, 

Health Statistics, and Health C u e  Technology Act of 1978, and not 
as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see Wright, Miller A Kane: Civil 2d 
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§ 4363. Continuing and long-term envi
ronmental research and devel
opment

The Administrator of the Environmental Protec
tion Agency shall establish a separately identified 
program of continuing, long-term environmental re
search and development for each activity listed in 
section 2(a) of this Act. Unless otherwise specified 
by law, at least 15 per centum of funds appropriat
ed to the Administrator for environmental research 
and development for each activity listed in section 
2(a) of this Act shall be obligated and expended for
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such long-term environmental research and develop
ment under this section.
(Dec. 22. 1980, Pub.L. 96-569. (  2(0. 94 S ta t 3337.) 

References in Text
Section 2(a) of this A ct referred to in tex t is section 2(a) of 

Pub.L. 96-569, Dec. 22, 1980, 94 S ta t 3335, which is not classified 
to the Code.

Codification
Section was enacted as part of the Environmental Research, 

Development and Demonstration Authorization Act of 1981, and 
not as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see Wright, Miller & Kane: Civil 2d 
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§ 4363a. Pollution control technologies 
demonstrations

(1) The Administrator shall continue to be re
sponsible for conducting and shall continue to con
duct full-scale demonstrations of energy-related pol
lution control technologies as necessary in his judg
ment to fulfill the provisions of the Clean Air Act as 
amended [42 U.S.C.A. § 7401 et seq.] the Federal 
Water Pollution Control Act as amended [33 U.S. 
C.A. § 1251 et seq.] and other pertinent pollution 
control statutes.

(2) Energy-related environmental protection 
projects authorized to be administered by the Envi
ronmental Protection Agency under this Act, shall 
not be transferred administratively to the Depart
ment of Energy or reduced through budget amend
ment. No action shall be taken through administra
tive or budgetary means to diminish the ability of 
the Environmental Protection Agency to initiate 
such projects.
(April 7. 1980, Pub.L. 96-229, $ 2(d). 94 Stat. 325, 327.) 

Reference* in Text
This Act, referred to in par. (2), is Pub.L 96-229, Apr. 7,1980, 94 

S ta t 326. known as the Environmental Research, Development, 
and Demonstration Authorization Act of 1980, which enacted sec
tions 4363, 4363a. 4369a. and 4370 of this title.

Codification
Section was enacted aa part of the Environmental Research, 

Development and Demonstration Authorization Act of 1980, and 
not aa part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, aee W right Miller A Kane: Civil 2d 
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*
§ 4364. Expenditure of funds for research 

and development related to reg
ulatory program activities

(a) Coordination, etc., with research needs and priorities
of program offices snd Environmental Protection 
Agency

The Administrator of the Environmental Protec
tion Agency shall assure that the expenditure of 
any funds appropriated pursuant to this Act or any 
other provision of law for environmental research 
and development related to regulatory program ac
tivities shall be coordinated with and reflect the 
research needs and priorities of the program of
fices, as well as the overall research needs and 
priorities of the Agency, including those defined in 
the five-year research plan.
(b) Program offices subject to coverage

For purposes of subsection (a) of this section, the 
appropriate program offices are—

(1) the Office of Air and Waste Management, 
for air quality activities;

(2) the Office of Water and Hazardous Materi
als, for water quality activities and water supply 
activities;

(3) the Office of Pesticides, for environmental 
effects of pesticides;

(4) the Office of Solid Waste, for solid waste 
activities;

(6) the Office of Toxic Substances, for toxic 
substance activities;

( 9)  the Office of Radiation Programs, for radia
tion activities; and

(7) the Office of Noise Abatement and Control, 
for noise activities.

(c) Report to Congress; content*
The Administrator shall submit to the President 

and the Congress a report concerning the most 
appropriate means of assuring, on a continuing ba
sis, that the research efforts of the Agency reflect 
the needs and priorities of the regulatory program 
offices, while maintaining a high level of scientific 
quality. Such report shall be submitted on or be
fore March 31, 1978.
(Nov. 8, 1977, Pub.L. 95-165, |  7, 91 Stat 1269.) 

Reference* In Text
This A ct referred to in aubaee. (•), i* Pub.L 95-166, Nov. 8,

1977, 91 S to t 1267, a* amended, known as the Environmental 
Research, Development snd Demonstration Authorization Act of
1978, which, to the extent classified to the Code, enacted sections 
SOOj-Sa, 4361a, 4361b, and 4363 to 4867 of thio title.

Codification
Section was enacted aa part of the Environmental Research, 

Development and Demonstration Authorization Act of 1978. and
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not u  part of tho N»tkm»l Environmental Policy Act of 1969 which 
comprises this chapter. -

§ 4365. Science Advisory Board
(a) Establishment; requests for advice by Administrator

of Environmental Protection Agency and Congres
sional committees

The Administrator of the Environmental Protec
tion Agency shall establish a Science Advisory 
Board which shall provide such scientific advice as 
may be requested by the Administrator, the Com
mittee on Environment and Public Works of the 
United StateB Senate, or the Committees on Science 
and Technology, Energy and Commerce, or Public 
Works and Transportation of the House of Repre
sentatives.
(b) Membership; Chairman; meetings: qualifications of

members
Such Board ahall be composed of at least nine 

members, one of whom shall be designated Chair
man, and ahall meet at Buch times and places as 
may be designated by the Chairman of the Board in 
consultation with the Administrator. Each member 
of the Board shall be qualified by education, train
ing, and experience to evaluate scientific and techni
cal information on matters referred to the Board 
under this section.
(c) Review and comment on plan for research, develop

ment, and demonstration and annual revisions;
transmission to Congress

In addition to providing scientific advice when 
requested by the Administrator under subsection (a) 
of this section, the Board shall review and comment 
on the Administration’s five-year plan for environ
mental research, development, and demonstration 
provided for by section 4361 of this title and on each 
annual revision thereof. Such review and comment 
shall be transmitted to the Congress by the Admin
istrator, together with his comments thereon, at the 
time of the transmission to the Congress of the 
annual revision involved.
(d) Review and report to Administrator, President, and

Congress concerning authorized health effects re
search, etc.

The Board shall conduct a review of and submit a 
report to the Administrator, the President, and the 
Congress, not later than October 1, 1978, concern
ing—

(1) the health effects research authorized by 
this Act and other laws;

(2) the procedures generally used in the con
duct of such research;

(3) the internal and external reporting of the 
results of such research;

(4) the review procedures for such research 
and results;

(6) the procedures by which such results are 
used in internal and external recommendations on 
policy, regulations, and legislation; and 

(6) the findings and recommendations of the 
report to the House Committee on Science and 
Technology entitled ‘‘The Environmental Protec
tion Agency's Research Program with primary 
emphasis on the Community Health and Environ
mental Surveillance System (CHESS): An Investi
gative Report”.

The review shall focus special attention on the pro
cedural safeguards required to preserve the scien
tific integrity of such research and to insure report
ing and use of the results of such research in 
subsequent recommendations. The report shall in
clude specific recommendations on the results of the 
review to ensure scientific integrity throughout the 
Agency’s health effects research, review, reporting, 
and recommendation process.
(e) Proposed environmental criteria document, stan

dard, limitation, or regulation; function! respect
ing In conjunction with Administrator

(1) The Administrator, at the time any proposed 
criteria document, standard, limitation, or regula
tion under the Clean Air Act [42 U.S.C.A. $ 7401 et 
seq.], the Federal Water Pollution Control Act [S3 
U.S.C.A. $ 1251 et seq.], the Resource Conservation 
and Recovery Act of 1976 [42 U.S.C.A. § 6901 et 
seq.], the Noise Control Act [42 U.S.C.A. § 4901 et 
seq.], the Toxic Substances Control Act [16 U.S.C.A. 
$ 2601 et seq.}, or the Safe Drinking Water Act [42 
U.S.C.A. § SOOf et seq.], or under any other authori
ty of the Administrator, is provided to any other 
Federal agency for forma) review and comment, 
shall make available to the Board such proposed 
criteria document, standard, limitation, or regula
tion, together with relevant scientific and technical 
information in the possession of the Environmental 
Protection Agency on which the proposed action is 
based.

(2) The Board may make available to the Adminis
trator, within the time specified by the Administra
tor, its advice and comments on the adequacy of the 
scientific and technical basis of the proposed criteria 
document, standard, limitation, or regulation, to
gether with any pertinent information in the 
Board’s possession.
(f) Utilization of technical and scientific capabilities o f  

Federal agencies and national environmental lab
oratories for determining adequacy of scientific 
and technical basis o f proposed criteria document, 
etc.

In preparing such advice and comments, the 
Board shall avail itself of the technical and scientific



42 § 4365 FEDERAL ENVIRONMENTAL LAWS 526

capabilities of any Federal agency, including the 
Environmental Protection Agency and any national 
environmental laboratories.
(( )  Member committee* and investigative panels; estab

lishment; chairmanship

The Board is authorized to constitute such mem
ber committees and investigative panels as the Ad
ministrator and the Board find necessary to carry 
out this section. Each such member committee or 
investigative panel shall be chaired by a member of 
the Board.
(h) Appointment and compensation of secretary and

other personnel; compensation of members

(1) Upon the recommendation of the Board, the 
Administrator shall appoint a secretary, and such 
other employees as deemed necessary to exercise 
and fulfill the Board’s powers and responsibilities. 
The compensation of all employees appointed under 
this paragraph shall be fixed in accordance with 
chapter 51 and subchapter III of chapter 53 of Title 
5.

(2) Members of the Board may be compensated at 
a rate to be fixed by the President but not in excess 
of the maximum rate of pay for grade GS-18, as 
provided in the General Schedule under section 5332 
of Title 5.

(i) Consultation and coordination with Scientific Advis
ory Panel

In carrying out the functions assigned by this 
section, the Board shall consult and coordinate its 
activities with the Scientific Advisory Panel estab
lished by the Administrator pursuant to section 
136w(d) of Title 7.
(Nov. 8. 1977, Pub.L 96-166, f  8. 91 Stat 1260, H.Res. 
649, Mar. 26, 1980; Dec. 22, 1980, Pub.L. 96-669, } 3, 94 
S U t 3837.)

Codification
Section w u  enacted u  part of the Environmental Reaesrch, 

Development and Demon*trmtion Authorization Act o f 1978, and 
not u  part of the National Environmental Policy Act of 1969 which 
compriac* this chapter.

§ 4366. Identification and coordination of 
research, development, and dem
onstration activities

(a) Consultation and cooperation of Administrator of  
Environmental Protection Agency with head* of  
Federal agencies; Inclusion of activities In annual 
rev I* Iona o f plan for research, etc.

The Administrator of the Environmental Protec
tion Agency, in consultation and cooperation with

the heads of other Federal agencies, shall take such 
actions on a continuing basis as may be necessary 
or appropriate—

(1) to identify environmental research, develop
ment, and demonstration activities, within and 
outside the Federal Government, which may need 
to be more effectively coordinated in order to 
minimize unnecessary duplication of programs, 
projects, and research facilities;

(2) to determine the steps which might be taken 
under existing law, by him and by the heads of 
such other agencies, to accomplish or promote 
such coordination, and to provide for or encour
age the taking of such steps; and

(3) to determine the additional legislative ac
tions which would be needed to assure such coor
dination to the maximum extent possible.

The Administrator shall include in each annual revi
sion of the five-year plan provided for by section 
4361 of this title a full and complete report on the 
actions taken and determinations made during the 
preceding year under this subsection, and may sub
mit interim reports on such actions and determina
tions at such other times as he deems appropriate,
(b) Coordination o f programs by Administrator

The Administrator of the Environmental Protec
tion Agency shall coordinate environmental re
search, development, and demonstration programs 
of such Agency with the heads of other Federal 
agencies in order to minimize unnecessary duplica
tion of programs, projects, and research facilities.
(e) Joint study by Council on Environmental Quality in 

consultation with Office o f  Science and Technolo
gy Policy for coordination o f activities; report to 
President and Congress; report by President to 
Congress on implementation of joint study and 
report

(1) In order to promote the coordination of envi
ronmental research and development activities, and 
to assure that the action taken and methods used 
(under subsection (a) of this section and otherwise) 
to bring about such coordination will be as effective 
as possible for that purpose, the Council on Environ
mental Quality in consultation with the Office of 
Science and Technology Policy shall promptly un
dertake and carry out a joint study of all aspects of 
the coordination of environmental research and de
velopment The Chairman of the Council shall pre
pare a report on the results of such study, together 
with such recommendations (including legislative 
recommendations) as he deems appropriate, and 
shall submit such report to the President and the 
Congress not later than May 31, 1978.
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(I) Not later tl^fteptem ber 30, 1978, the Presi
dent shall report to the Congress on steps he has 
taken to implement the recommendations included 
b  the report under paragraph (1), including any 
recommendations he may have for legislation.
(Nov. 8, 1977, Pub.L. 98-156, { 9, 91 Stat. 1261.)

Codification
Section w u  enacted u  part of the Environmental Research, 

Development, and Demonstration Authorization Act of 1978, and 
ant u  part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

F ed era l P ra c tice  an d  P ro c ed u re  
I  fovironmental claaa actiona, aee Wright, Miller A Kane: Civil 2d 

|  1782.

L ib ra ry  R eferencea
United States «-29, 81, 40. 41.
CJ.S. United States | |  31, 84 et seq., 88 e t seq.

(  4367. Reporting requirements of finan
cial interests of officers and em
ployees of Environmental Pro
tection Agency

(a ) Covered o fficers an d  em ployeea

Each officer or employee of the Environmental 
Protection Agency who—

(1) performs any function or duty under this 
Act; and

(2) has any known financial interest in any 
person who applies for or receives grants, con
tracts, or other forms of financial assistance un
der this Act,

ahall, beginning on February 1, 1978, annually file 
with the Administrator a written statement concern
ing all such interests held by Buch officer or employ
ee during the preceding calendar year. Such state
ment shall be available to the public.
(b) Implementation of requirements by Administrator

The Administrator shall—
(1) act within ninety days after November 8, 

1977—
(A) to define the term "known financial inter

est” for purposes of subsection (a) of this sec
tion; and

(B) to establish the methods by which the 
requirement to file written statements specified 
in subsection (a) of this section will be moni
tored and enforced, including appropriate provi
sion for the filing by such officers and employ
ees of such statements and the review by the 
Administrator of such statements; and

(2) report to the Congress on June 1 of each
calendar year with respect to such disclosures and
the actions taken in regard thereto during the
preceding calendar year.

(«) Exemption of positions by Administrator

In the rules prescribed under subsection (b) of 
this section, the Administrator may identify specific 
positions of a nonpolicymaking nature within the 
Administration and provide that officers or employ
ees occupying Buch positions ahall be exempt from 
the requirements of this section.
(d) Violations; penalties

Any officer or employee who ia subject to, and 
knowingly violates, this section, shall be fined not 
more than $2,500 or imprisoned not more than one 
year, or both.
(Nov. 8, 1977, Pub.L. 95-155, $ 12, 91 Stat. 1268.)

References in Text
This Act, referred to in subsec. (tXl), <2), is Pub.L. 95-155. Nov. 

8, 1977, 91 StsL 1267. u  unended, known as the Environments! 
Research, Development, and Demonstration Authorization Act of 
1978, which, to the extent classified to the Code, enacted sections 
SOOj-Ss, 4361a, 4361b, and 4363 to 4367 of this title.

Codification
Section was enacted as part of the Environmental Research, 

Development, and Demonstration Authorization Act of 1978, and 
not as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see Wright, Miller A Ksne: Civil 2d 

f  1782.

§ 4368. Grants to qualified citizens groups
(1) There is authorized to be appropriated to the 

Environmental Protection Agency, for grants to 
qualified citizens groups in States and regions, 
$3,000,000.

(2) Grants under this section may be made for the 
purpose of supporting and encouraging partic
ipation by qualified citizens groups in determining 
how scientific, technological, and social trends and 
changes affect the future environment and quality 
of life of an area, and for setting goals and identify
ing measures for improvement.

(3) The term “qualified citizens group” ahall 
mean a nonprofit organization of citizens having an 
area based focus, which is not single-issue oriented 
and which can demonstrate a prior record of inter
est and involvement in goal-setting and research 
concerned with improving the quality of life, includ
ing plans to identify, protect and enhance signifi
cant natural and cultural resources and the environ
ment.
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(4) A citizens group shall be eligible for assist
ance only if certified by the Governor in consulta
tion with the State legislature as a bona fide orga
nization entitled to receive Federal assistance to 
pursue the aims of this program. The group shall 
further demonstrate its capacity to employ usefully 
the funds for the purposes of this program and its 
broad-based representative nature.

(5) After an initial application for assistance un
der this section has been approved, the Administra
tor may make grants on an annual basis, on condi
tion that the Governor recertify the group and that 
the applicant submits to the Administrator annual
ly—

(A) an evaluation of the progress made during 
the previous year in meeting the objectives for 
which the grant was made;

<B) a description of any changes in the objec
tives of the activities; and

(C) a description of the proposed activities for 
the succeeding one year period.
(6) A grant made under this program shall not 

exceed 75 per centum of the estimated cost of the 
project or program for which the grant is made, and 
no group shall receive more than $50,000 in any one 
year.

(7) No financial assistance provided under this 
section shall be used to support lobbying or litiga
tion by any recipient group.
(Oct 18, 1978, Pub.L 95-477, { 3(d), 92 S ta t 1509.)

Reference* In Text
Thi* section, referred to in par. (5), means section 3 of Pub.L 

95-477, in its entirety, subsec. (d) of which enacted this section, 
subaecs. (a) and (b) of which were not classified to the Code, and 
subsec. (c) of which authorized funds for a  study and report to be 
submitted by O ct 18, 1980.

Codification
Section was enacted aa part of the Environmental Research, 

Development sod Demonstration Authorization Act of 1979, and 
not aa part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see W right Hiller 4  Kane: Civil 2d 

|  1782.

Library References 
United States e»82(2>.
CJ.S. United States f  122.

§ 4368a. Utilization of talents of older 
Americans in projects of pollu
tion prevention, abatement, 
and control

to) Technical assistance to environmental agencies 
Notwithstanding any other provision of law relat

ing to Federal grants and cooperative agreements,

the Administrator of the ̂ Brironmental Protection 
Agency is authorized to make grants to, or enter 
into cooperative agreements with, private nonprofit 
organizations designated by the Secretary of Labor 
under title V of the Older Americans Act of 1965 
[42 U.S.C.A. § 3056 et seq.] to utilize the talents of 
older Americans in programs authorized by other 
provisions of law administered by the Administrator 
(and consistent with such provisions of law) in pro
viding technical assistance to Federal, State, and 
local environmental agencies for projects of pollu
tion prevention, abatement, and control. Funding 
for such grants or agreements may be made avail
able from such programs or through title V of the 
Older Americans Act of 1965 [42 U.S.C.A. § 3056 et 
seq.] and title IV of the Job Training Partnership 
Act [29 U.S.C.A. § 1671 et seq.].
(b) Pre-award certification*

Prior to awarding any grant or agreement under 
subsection (a) of this section, the applicable Federal, 
State, or local environmental agency shall certify to 
the Administrator that such grants or agreements 
will not—

(1) result in the displacement of individuals 
currently employed by the environmental agency 
concerned (including partial displacement through 
reduction of nonovertime hours, wages, or em
ployment benefits);

(2) result in the employment of any individual 
when any other person is in a layoff status from 
the same or substantially equivalent job within 
the jurisdiction of the environmental agency con
cerned; or

(3) affect existing contracts for services.
(c) Prior appropriation* Acts

Grants or agreements awarded under this section 
shall be subject to prior appropriation Acts.
(June 12, 1984, Pub.L 98-313, § 2, 98 S ta t 235.)

Codification
Section wss not enacted u  p u t  of the National Environmental 

Policy Act of 1969 which comprises this chapter.

Short Title
Section I of Pub.L 98-313, June 12, 1984, 98 S U t 236, provided 

th a t  ‘This Act [enacting thia section] may be cited as the 'Envi
ronmental Programs Assistance Act of 1984'."

§ 4369. Miscellaneous reports
(a) Availability to Congressional committees

All reports to or by the Administrator relevant to 
the Agency’s program of research, development, 
and demonstration shall promptly be made available
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not m  p u t  of the Notional Environmental Policy Act of 1969 which 
comprises this chapter.

§ 4365. Science Advisory Board
(a) Establishment; requests for advice by Administrator 

of Environmental Protection Agency and Congres
sional committees

The Administrator of the Environmental Protec
tion Agency shall establish a Science Advisory 
Board which shall provide such scientific advice as 
may be requested by the Administrator, the Com
mittee on Environment and Public Works of the 
United States Senate, or the Committees on Science 
and Technology, Energy and Commerce, or Public 
Works and Transportation of the House of Repre
sentatives.
tb i  Membership; Chairman; meetings; qualifications o f 

members

Such Board shall be composed of at least nine 
members, one of whom shall be designated Chair
man, and shall meet at such timeB and places as 
may be designated by the Chairman of the Board in 
consultation with the Administrator. Each member 
of the Board shall be qualified by education, train
ing, and experience to evaluate scientific and techni
cal information on matters referred to the Board 
under this section.
<e) Review and comment on plan for research, develop

ment. and demonstration and annual revisions; 
transmission to Congress

In addition to providing scientific advice when 
requested by the Administrator under subsection (a) 
of this section, the Board shall review and comment 
on the Administration’s five-year plan for environ
mental research, development, and demonstration 
provided for by section 4361 of this title and on each 
annual revision thereof. Such review and comment 
shall be transmitted to the Congress by the Admin
istrator, together with his comments thereon, at the 
time of the transmission to the Congress of the 
annual revision involved.
(d) Review and report to Administrator, President, and 

Congresa concerning authorized health effects re
search. etc.

The Board shall conduct a review of and submit a 
report to the Administrator, the President, and the 
Congress, not later than October 1, 1978, concern
ing—

(1) the health effects research authorized by 
this Act and other laws;

(2) the procedures generally used in the con
duct of such research;

(3) the internal and external reporting of the 
results of such research;

(4) the review procedures for such research 
and resulta;

(5) the procedures by which such results are 
used in internal and external recommendations on 
policy, regulations, and legislation; and

(6) the findings and recommendations of the 
report to the House Committee on Science and 
Technology entitled "The Environmental Protec
tion Agency's Research Program with primary 
emphasis on the Community Health and Environ
mental Surveillance System (CHESS); An Investi
gative Report”.

The review ahall focus special attention on the pro
cedural safeguards required to preserve the scien
tific integrity of such research and to insure report
ing and use of the results of such research in 
subsequent recommendations. The report shall in
clude specific recommendations on the results of the 
review to ensure scientific integrity throughout the 
Agency's health effects research, review, reporting, 
and recommendation process.
(e) Proposed environments) criteria document, stan

dard. limitation, or regulation; function* respect
ing In conjunction with Administrator

(1) The Administrator, at the time any proposed 
criteria document, standard, limitation, or regula
tion under the Clean Air Act [42 U.S.C.A. $ 7401 et 
seq.], the Federal Water Pollution Control Act [83 
U.S.C.A. § 1251 et seq.], the Resource Conservation 
and Recovery Act of 1976 [42 U.S.C.A. § 6901 et 
seq.], the Noise Control Act [42 U.S.C.A. $ 4901 et 
seq.], the Toxic Substances Control Act [16 U.S.C.A. 
} 2601 et seq.], or the Safe Drinking Water Act [42 
U.S.C.A. § 300f et seq.], or under any other authori
ty of the Administrator, is provided to any other 
Federal agency for forma) review and comment, 
shall make available to the Board such proposed 
criteria document, standard, limitation, or regula
tion, together with relevant scientific and technical 
information in the possession of the Environmental 
Protection Agency on which the proposed action is 
baaed.

(2) The Board may make available to the Adminis
trator, within the time specified by the Administra
tor, its advice and commenta on the adequacy of the 
scientific and technical baais of the proposed criteria 
document, standard, limitation, or regulation, to
gether with any pertinent information in the 
Board’s possession.
(f) Utilisation of technical and scientific capabilities of

Federal agencies and national environmental lab
oratories for determining adequacy of scientific 
and technical basis o f proposed criteria document, 
etc.

In preparing such advice and comments, the 
Board shall avail itself of the technical and scientific
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capabilities of any Federal agency, including the 
Environmental Protection Agency and any national 
environmental laboratories.
( | )  Member committees and Investigative panels; estab

lishment; chairmanship

The Board is authorized to constitute such mem
ber committees and investigative panels as the Ad
ministrator and the Board find necessary to carry 
out this section. Each such member committee or 
investigative panel shall be chaired by a member of 
the Board.
<h) Appointment and compensation of secretary and 

other personnel; compensation o f members

(!) Upon the recommendation of the Board, the 
Administrator shall appoint a secretary, and such 
other employees as deemed necessary to exercise 
and fulfill the Board's powers and responsibilities. 
The compensation of all employees appointed under 
this paragraph shall be fixed in accordance with 
chapter 51 and subchapter III of chapter 53 of Title 
5.

(2) Members of the Board may be compensated at 
a rate to be fixed by the President but not in excess 
of the maximum rate of pay for grade GS-18, as 
provided in the General Schedule under section 5332 
of Title 5.
(i) Consultation and coordination with Scientific Advis

ory Panel

In carrying out the functions assigned by this 
section, the Board shall consult and coordinate its 
activities with the Scientific Advisory Panel estab
lished by the Administrator pursuant to section 
136w(d) of Title 7.
(Nov. 8, 1977, Pub.L. 95-156, » 8. 91 Stat 1260, H.Res. 
549, Mar. 25, 1980; Dec. 22, 1980, Pub.L. 96-569, { 3, 94 
S U t 3337.)

Codification
Section wss enacted as part of the Environmental Research, 

Development, and Demonstration Authorization Act of 1978, and 
not aa part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

§ 4366. Identification and coordination of 
research, development, and dem
onstration activities

(a) Consultation and cooperation of Administrator of 
Environmental Protection Agency with heads o f  
Federal agencies; Inclusion o f  activities in annual 
rev Is ions o f  plan for research, etc.

The Administrator of the Environmental Protec
tion Agency, in consultation and cooperation with

the heads of other Federal agencies, shall take such 
actions on a continuing basis as may be necessary 
or appropriate—

(1) to identify environmental research, develop
ment, and demonstration activities, within and 
outside the Federal Government, which may need 
to be more effectively coordinated in order to 
minimize unnecessary duplication of programs, 
projects, and research facilities;

(2) to determine the steps which might be taken 
under existing law, by him and by the heads of 
such other agencies, to accomplish or promote 
such coordination, and to provide for or encour
age the taking of such steps; and

(3) to determine the additional legislative ac
tions which would be needed to assure such coor
dination to the maximum extent possible.

The Administrator shall include in each annual revi
sion of the five-year plan provided for by section 
4361 of this title a full and complete report on the 
actions taken and determinations made during the 
preceding year under this subsection, and may sub
mit interim reports on such actions and determina
tions at such other times as he deems appropriate.
(b) Coordination of programs by Administrator

The Administrator of the Environmental Protec
tion Agency shall coordinate environmental re
search, development, and demonstration programs 
of such Agency with the heads of other Federal 
agencies in order to minimize unnecessary duplica
tion of programs, projects, and research facilities.
(c) Joint study by Council on Environmental Quality in

consultation with Office o f Science and Technolo
gy Policy for coordination o f activities; report to 
President and Congress; report by President to 
Congress on implementation of joint study and 
report

(1) In order to promote the coordination of envi
ronmental research and development activities, and 
to assure that the action taken and methods used 
(under subsection (a) of this section and otherwise) 
to bring about such coordination will be as effective 
as possible for that purpose, the Council on Environ
mental Quality in consultation with the Office of 
Science and Technology Policy 3hall promptly un
dertake and carry out a joint study of all aspects of 
the coordination of environmental research and de
velopment The Chairman of the Council shall pre
pare a report on the results of such study, together 
with such recommendations (including legislative 
recommendations) as he deems appropriate, and 
shall submit such report to the President and the 
Congress not later than May 31, 1978.
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(l) Not later thnKSeptember 30, 1978, the Presi
dent shall report to the Congress on steps he has 
taken to implement the recommendations included 
to the report under paragraph (1), including any 
recommendations he may have for legislation.
(Nor. 8, 1977, Pub.L 96-156, { 9, 91 S ta t 1261.)

Codification
Section v u  enacted aa part of the Environmental Reeearch, 

Development, and Demonstration Authorization Act of 1978, and 
ant aa part of the National Environmental Policy Act of 1969 which 
aempriaea thia chapter.

Federal Practice and Procedure
I  Bmronmental clans action*, aee W right Miller ft Kane: Civil 2d 

|  1782.

Library Reference*
United States «=»29, 91, 40, 41.
CJ.S United States | |  31, 84 e t seq., 38 e t eeq.

(  4367. Reporting requirements of finan
cial Interests of officers and em
ployees of Environmental Pro
tection Agency

(a) Covered officers and employees

Each officer or employee of the Environmental 
Protection Agency who—

(1) performs any function or duty under this 
Act; and

(2) has any known financial interest in any 
person who applies for or receives grants, con
tracts, or other forms of Financial assistance un
der this Act,

■hall, beginning on February 1, 1978, annually file 
with the Administrator a written statement concern
ing all such interests held by such officer or employ
ee during the preceding calendar year. Such state
ment shall be available to the public.
(b) Implementation of requirement* by Administrator

The Administrator shall—
(1) act within ninety days after November 8, 

1977—
(A) to define the term "known financial inter

est” for purposes of subsection (a) of this sec
tion; and

(B) to establish the methods by which the 
requirement to file written statements specified 
in subsection (a) of this section will be moni
tored and enforced, including appropriate provi
sion for the filing by such officers and employ
ees of such statements and the review by the 
Administrator of such statements; and

(2) report to the Congress on June 1 of each
calendar year with respect to such disclosures and
the actions taken in regard thereto during the
preceding calendar year.

(c) Exemption of positions by Administrator

In the rules prescribed under subsection (b) of 
this section, the Administrator may identify specific 
positions of a nonpolicymaking nature within the 
Administration and provide that officers or employ
ees occupying such positions shall be exempt from 
the requirements of this section.
(d) Violations; penalties

Any officer or employee who is subject to, and 
knowingly violates, this section, shall be fined not 
more than $2,600 or imprisoned not more than one 
year, or both.
(Nov. 8, 1977, Pub.L 96-166, $ 12, 91 S ta t 1268.)

Reference* In Text
This A ct referred to in subsec. (a)(1). (2), i* Pub.L. 96-156, Nov. 

8, 1977, 91 StaL 1267. aa amended, known aa the Environmental 
Research, Development and Demonstration Authorization Act of 
1978, which, to the extent classified to the Code, enacted sections 
300j-8*. 4361a. 4361b. and 4363 to 4367 of this title.

Codification
Section was enacted as part of the Environmental Research, 

Development and Demonstration Authorization Act of 1978, and 
not as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class setions, see W right Miller A Kane: Civil 2d 

t  1782.

§ 4368. Grants to qualified citizens groups
(1) There is authorized to be appropriated to the 

Environmental Protection Agency, for grants to 
qualified citizens groups in States and regions, 
$3,000,000.

(2) Grants under this section may be made for the 
purpose of supporting and encouraging partic
ipation by qualified citizens groups in determining 
how scientific, technological, and social trends and 
changes affect the future environment and quality 
of life of an area, and for setting goals and identify
ing measures for improvement.

(3) The term “qualified citizens group” shall 
mean a nonprofit organization of citizens having an 
area based focus, which is not single-issue oriented 
and which can demonstrate a prior record of inter
est and involvement in goal-setting and research 
concerned with improving the quality of life, includ
ing plans to identify, protect and enhance signifi
cant natural and cultural resources and the environ
ment
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(4) A citizens group shall be eligible for assist
ance only if certified by the Governor in consulta
tion with the State legislature as a bona fide orga
nization entitled to receive Federal assistance to 
pursue the aims of this program. The group shall 
further demonstrate its capacity to employ usefully 
the funds for the purposes of this program and its 
broad-based representative nature.

(5) After an initial application for assistance un
der this section has been approved, the Administra
tor may make grants on an annual basis, on condi
tion that the Governor recertify the group and that 
the applicant submits to the Administrator annual
ly—

(A) an evaluation of the progress made during 
the previous year in meeting the objectives for 
which the grant was made;

(B) a description of any changes in the objec
tives of the activities; and

(C) a description of the proposed activities for 
the succeeding one year period.
(6) A grant made under this program shall not 

exceed 75 per centum of the estimated cost of the 
project or program for which the grant is made, and 
no group shall receive more than $50,000 in any one 
year.

(7) No financial assistance provided under this 
section shall be UBed to support lobbying or litiga
tion by any recipient group.
(Oct 18, 1978, Pub.L 95-477, § 3(d), 92 S U t 1509.)

References in Text
Thin section, referred to in par. (6), means section 3 of Pub.L. 

95-477, in its entirety, subsec. (d) of which enacted this section, 
subsecs, (a) and (b) of which were not. classified to the Code, and 
subsec. (c) of which authorized funds for a  study and report to be 
submitted by O ct 18, 1980.

Codification
Section was enacted as part of the Environmental Research, 

Development and Demonstration Authorisation Act of 1979, and 
not as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see W right Miller A Kane: Civil 2d

|  1782.

Library References 
United Stoles «-82<2).
CJ.S. United States |  122

§ 4368a. Utilization of talents of older 
Americans in projects of pollu
tion prevention, abatement, 
and control

Technical assistance to environmental agencies 
Notwithstanding any other provision of law relat

ing to Federal grants and cooperative agreements,

the Administrator of the -^Brironmental Protection 
Agency is authorized to make grants to, or enter 
into cooperative agreements with, private nonprofit 
organizations designated by the Secretary of Labor 
under title V of the Older Americans Act of 1965 
[42 U.S.C.A. § 3056 et seq.] to utilize the talents of 
older Americans in programs authorized by other 
provisions of law administered by the Administrator 
(and consistent with such provisions of law) in pro
viding technical assistance to Federal, State, and 
local environmental agencies for projects of pollu
tion prevention, abatement, and control. Funding 
for such grants or agreements may be made avail
able from such programs or through title V of the 
Older Americans Act of 1965 [42 U.S.C.A. § 3056 et 
seq.] and title IV of the Job Training Partnership 
Act [29 U.S.C.A. § 1671 et seq.].
(b) Pre-award certification*

Prior to awarding any grant or agreement under 
subsection (a) of this section, the applicable Federal, 
State, or local environmental agency shall certify to 
the Administrator that such grants or agreements 
will not—

(1) result in the displacement of individuals 
currently employed by the environmental agency 
concerned (including partial displacement through 
reduction of nonovertime hours, wages, or em
ployment benefits);

(2) result in the employment of any individual 
when any other person is in a layoff status from 
the same or substantially equivalent job within 
the jurisdiction of the environmental agency con
cerned; or

(3) affect existing contracts for services.
(c) Prior appropriations Act*

Grants or agreements awarded under this section 
shall be subject to prior appropriation Acts.
(June 12. 1984, Pub.L 98-313, § 2, 98 Stat 235.)

Codification
Section w u  not enacted u  part of the National Environmental 

Policy Act of 1969 which comprises this chapter.

Short Title
Section 1 of Pub.L 98-813. June 12 1984, 98 S te t 236, provided 

th a t  ‘This Act (enacting this section) may be cited u  the 'Envi
ronmental Programs Assistance Act of 1984’."

§ 4369. Miscellaneous reports
(a) Availability to Congressional committee*

All reports to or by the Administrator relevant to 
the Agency’s program of research, development, 
and demonstration shall promptly be made available
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to the Committee on Science and Technology of the 
House of Representatives and the Committee on 
Environment and Public Works of the Senate, un
less otherwise prohibited by law.
(b) Transmittal o f jurisdictional Information

The Administrator shall keep the Committee on 
Science and Technology of the House of Represent
atives and the Committee on Environment and Pub
lic Works of the Senate fully and currently in
formed with respect to matters falling within or 
related to the jurisdiction of the committees.
(c) Comment by Government agencies and the public

The reports provided for in section 5910 of thiB 
title Bhall be made available to the public for com
ment, and to the heads of affected agencies for 
comment and, in the case of recommendations for 
action, for response.
(d) Transmittal of research information to the Depart

ment of Energy

For the purpose of assisting the Department of 
Energy in planning and assigning priorities in re
search development and demonstration activities re
lated to environmental control technologies, the Ad
ministrator shall actively make available to the De
partment all information on research activities and 
resultB of research programs of the Environmental 
Protection Agency.
(Oct 18, 1978, Pub.L 95-477, f  5, 92 S U t 1510.) 

Codification
Section was enacted as part of the Environmental Research, 

Development and Demonstration Authorization Act of 1979, and 
not as part of the National Environmental Policy Act of 1969 which 
comprises this chapter.

§ 4369a. Reports on environmental re
search and development activi
ties of the Agency

(a) Reports to keep Congressional committees fully and
currently informed

The Administrator shall keep the appropriate 
committees of the House and the Senate fully and 
currently informed about all aspects of the environ
mental research and development activities of the 
Environmental Protection Agency.
(b) Annual reports relating requested funds to activities

to be carried out with those funds

Each year, at the time of the submission of the 
President’s annual budget request, the Administra
tor ahall make available to the appropriate commit
tees of Congress sufficient copies of a report fully 
describing funds requested and the environmental

research and development activities to be carried 
out with theBe funds.
(April 7, 1980, Pub.L  96-229, f  4, 94 S U t 328.) 

Codification
Section was enseted ss part of the Environmental Research, 

Development and Demonstration Authorization Act of I960, and 
not as part of the Nstkmal Environmental Policy Act of 1969 which 
comprises this chapter.

§ 4370. Reimbursement for use of facili
ties

(a) Authority to allow ouUlde groups or Individual* to
use research and test facilities; reimbursement

The Administrator ia authorized to allow appropri
ate use of special Environmental Protection Agency 
research and test facilities by outoide groups or 
individuals and to receive reimbursement or fees for 
costs incurred thereby when he finds this to be in 
the public interest. Such reimbursement or fees are 
to be used by the Agency to defray the costs of use 
by outside groups or individuals.
(b) Rules and regulations

The Administrator may promulgate regulations to 
cover such use of Agency facilities in accordance 
with generally accepted accounting, safety, and lab
oratory practices.
(c) Waiver o f reimbursement by Administrator

When he finds it is in the public interest the 
Administrator may waive reimbursement or fees for 
outside use of Agency facilities by nonprofit private 
or public entities.
(April 7, 1980, Pub.L  96-229, { 5, 94 S ta t 328.) 

Codification
Sectioo was enacted a* part of the Environmental Research, 

Development, and Demons tration Authorization Act of 1980, and 
not as part of the National Environmental Policy Act of 19S9 which 
comprises this chapter.

Federal Practice and Procedure
Environmental class actions, see Wright, Miller A Kane: Civil 2d 

1782.

§ 4370a. Assistant Administrators o f En
vironmental Protection Agen
cy; appointment; duties

(a) The President, by and with the advice and 
consent of the Senate, may appoint three Assistant 
Administrators of the Environmental Protection 
Agency in addition to

il)  the five Assistant Administrators provided 
for in section 1(d) of Reorganization Plan Num
bered 3 of 1970;

(2) the Assistant Administrator provided by 
section 2625(g) of Title 15; and

(3) the Assistant Administrator provided by 
section 6911a of this title.



42 § 4370a FEDERAL ENVIRONMENTAL LAWS 530

(b) Each Assistant Administrator appointed un
der subsection (a) of this section shall perform such 
duties as the Administrator of the Environmental 
Protection Agency may prescribe.
(Aug. 23, 1983, Pub.L. 98-80, § 1, 97 S tat. 485.)

Codification
Section was not enacted aa part of the National Environmental 

Policy Act of 1969 which comprises this chapter.
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CODE OF FEDERAL REGULATIONS
TITLE 40—PROTECTION OF ENVIRONMENT

CHAPTER V

COUNCIL ON ENVIRONMENTAL QUALITY
Table o f Contents

Part
1500. Purpose, policy, and mandate.
1501. NEPA and Agency planning.
1502. Environmental impact statement.
1503. Commenting.
1504. Predecision referrals to the Council of proposed Federal actions deter

mined to be environmentally unsatisfactory.
1505. NEPA and Agency decisionmaking.
1506. Other requirements of NEPA.
1507. Agency compliance.
1508. Terminology and index.
1515. Freedom of Information Act procedures.
1516. Privacy Act implementation.
1517. Public meeting procedures of the Council on Environmentaf Quality.

Part 1500

Purpose, Policy, and Mandate
See.
1500.1 Purpose.
1500.2 Policy.
1500.3 Mandate.
1500.4 Reducing paperwork.
1500.5 Reducing delay.
1500.6 Agency authority.

Authority: N EPA , the Environm ental Q uality  Im provem ent A ct of 
1970, as am ended (42 U.S.C. 4371 et seq.), sec. 309 o f the Clean A ir Act, 
as am ended (42 U.S.C. 7609) and E.O. 11514 (Mar. 5, 1970, as  am ended by 
E.O. 11991, May 24, 1977).

Source: 43 FR  55990, Nov. 28, 1978, un less o therw ise noted.
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App. B§ 10UU.1 COUNCIL ON ENVIRONMENTAL QUALITY

§ 1500.1 Purpose

(a) The N ational E nvironm ental Policy A ct (N EPA ) is o u r basic 
national c h a r te r  fo r  p ro tection  o f  th e  environm ent. I t  es tab lishes policy, 
se ts  goals (section 101), and  provides m eans (section 102) fo r  ca rry in g  
o u t th e  policy. Section 102(2) contains “action-forcing” provisions to  
m ake su re  th a t  federa l agencies ac t according to  th e  le tte r  and sp irit o f 
th e  Act. The regu la tions th a t  follow im plem ent section 102(2). T heir 
purpose is to  tell federal agencies w hat they  m u st do to  comply w ith the 
procedures and  achieve th e  goals o f  the Act. The P residen t, th e  federa l 
agencies, and the  cou rts  sh a re  responsibility  fo r en forcing  the  A ct so as 
to  achieve the  su b stan tiv e  req u irem en ts  o f  section 101.

(b) N E P A  procedures m u s t in su re  th a t  environm ental inform ation is 
available to  public officials and  citizens befo re  decisions a re  m ade and  
befo re  actions a re  tak en . T he inform ation m u s t be o f  high quality . 
A ccurate  scientific analysis, e x p e rt agency com m ents, and public sc ru ti
ny a re  essen tia l to  im plem enting N EPA . M ost im portan t, N E P A  doc
um ents m u st co ncen tra te  on th e  issues th a t  a re  tru ly  sign ifican t to  the  
action in question, ra th e r  th a n  am assing  needless detail.

(c) Ultimately, of course, it is not better documents but better 
decisions that count. NEPA’s purpose is not to generate paperwork— 
even excellent paperwork—but to foster excellent action. The NEPA 
process is intended to help public officials make decisions that are based 
on understanding of environmental consequences, and take actions that 
protect, restore, and enhance the environment. These regulations pro
vide the direction to achieve this purpose.

§ 1500.2 Policy

Federal agencies shall to the fullest extent possible:
(a) Interpret and administer the policies, regulations, and public 

laws of the United States in accordance with the policies set forth in 
the Act and in these regulations.

(b) Implement procedures to make the NEPA process more 
useful to decisionmakers and the public; to reduce paperwork and 
the accumulation of extraneous background data; and to emphasize 
real environmental issues and alternatives. Environmental impact 
statements shall be concise, clear, and to the point, and shall be 
supported by evidence that agencies have made the necessary envi
ronmental analyses.

(c) Integrate the requirements of NEPA with other planning 
and environmental review procedures required by law or by agency 
practice so that all such procedures run concurrently rather than 
consecutively.

(d) Encourage and facilitate public involvement in decisions 
which affect the quality of the human environment.

6
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(e) U se  th e  N E P A  p rocess to  identify and  a sse ss  the  reaso n ab le  
a lte rn a tiv e s  to  proposed  actions th a t  will avoid o r  minimize adverse  
e ffe c ts  o f  th e se  ac tions upon th e  quality  o f  th e  hum an environm ent.

(f) U se  all p rac ticab le  m eans, co n sis ten t w ith  th e  req u irem en ts  
o f  th e  A ct and  o th e r  essen tia l considerations o f na tional policy, to  
re s to re  an d  enhance  th e  q u a lity  o f  th e  hum an env ironm en t and  avoid 
o r  m inim ize any  possib le ad v erse  e ffe c ts  o f  th e ir  actions upon th e  
q u a lity  o f  th e  hum an  environm ent.

§ 1500.3 Mandate
P a r ts  1500 th ro u g h  1508 o f th is  title  provide reg u la tio n s applicable 

to  and  binding on all F ed era l agencies fo r im plem enting  th e  p rocedura l 
provisions o f  th e  N ational E nv ironm ental Policy A ct o f  1969, a s  am ended  
(Pub.L . 91-190, 42 U.S.C. 4321 e t  seq.) (N E PA  o r the  Act) excep t w here  
com pliance w ould be inconsis ten t w ith  o th e r s ta tu to ry  req u irem en ts . 
T hese reg u la tio n s a re  issued  p u rsu a n t to  N E PA , the  E nv ironm ental 
Q uality  Im provem ent A c t o f  1970, a s  am ended (42 U.S.C. 4371 e t  seq .) 
section 309 o f  th e  C lean A ir A ct, a s  am ended  (42 U.S.C. 7609) and  
E xecutive O rder 11514, P ro tec tio n  and  E nhancem en t o f  E nv ironm enta l 
Q uality  (M arch 5, 1970, a s  am ended  by E xecutive O rd er 11991, M ay 24, 
1977). T hese reg u la tio n s un like th e  p redecesso r guidelines, a re  n o t 
confined to  sec. 102(2XC) (environm ental im pact s ta tem en ts). T he re g u 
la tions apply to  th e  w hole o f  section  102(2). T he provisions o f  th e  A ct 
an d  o f  th e se  reg u la tio n s m u s t b e  re a d  to g e th e r  a s  a  w hole in o rd e r  to  
com ply w ith  th e  sp irit an d  le t te r  o f  th e  law. I t  is th e  Council’s  in ten tion  
th a t  judicial review  o f  ag en cy  com pliance w ith  th e se  reg u la tio n s  n o t 
occur befo re  an  agency  h as  filed  th e  final environm enta l im pact s ta te 
m ent, o r  h as  m ade a  final find ing  o f  no s ign ifican t im pact (w hen such  a  
find ing  will re su lt in action  a ffe c tin g  the environm ent), o r tak es  action  
th a t  will re su lt in irrep a rab le  injury. F u rth e rm o re , it is the  Council’s 
in tention  th a t  any  triv ial violation o f  th ese  reg u la tions not give rise  to  
an y  independent cause o f  action.

§ 1500.4 Reducing paperwork
A gencies shall reduce excessive paperw ork  by:

(a) R educing the len g th  o f  environm ental im pact s ta te m e n ts  
(§ 1502.2(c)), by m eans such  as se ttin g  app rop ria te  page  lim its 
(§§ 1501.7(b)(1) and  1502.7).

(b) P rep a rin g  ana ly tic  ra th e r  th an  encyclopedic env ironm ental 
im pact s ta tem en ts  (§ 1502.2(a)).

(c) D iscussing only briefly  issues o th e r th an  s ign ifican t ones 
(§ 1502.2(b)).

(d) W riting  environm enta l im pact s ta te m e n ts  in plain lan g u ag e  
(§ 1502.8).

(e) Follow ing a  c lear fo rm a t fo r env ironm ental im pact s ta te 
m ents (§ 1502.10).

App. B COUNCIL ON ENVIRONMENTAL QUALITY § 1500.4
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(f) Em phasizing th e  portions o f  th e  env ironm ental im pact s ta te 
m en t th a t  a re  u se fu l to  decisionm akers and  the  public (§§ 1502.14 
and  1502.15) and reduc ing  em phasis  on background  m ateria l 
(§ 1502.16).

(g) U sing the  scoping process, n o t only to  identify  sign ifican t 
env ironm ental issues d eserv in g  o f  s tu d y , b u t also  to  deem phasize 
insign ifican t issues, n a rro w in g  th e  scope o f the  environm enta l im
p ac t s ta tem en t process accord ingly  (§ 1501.7).

(h) S um m arizing  th e  env ironm en ta l im pact s ta te m e n t (§ 1502.- 
12) and  circu la ting  th e  su m m ary  in stead  o f  th e  en tire  env ironm ental 
im pact s ta te m e n t if  th e  la tte r  is u n usua lly  long (§ 1502.19).

(i) U sing p rog ram , policy, o r plan env ironm ental im pact s ta te 
m en ts and tie ring  from  s ta te m e n ts  o f b road  scope to  th o se  of 
n a rro w er scope, to  e lim inate  repetitive  d iscussions o f th e  sam e 
issues (§§ 1502.4 and  1502.20).

(j) In co rpo ra ting  by re fe ren ce  (§ 1502.21).

(k) In te g ra tin g  N E P A  req u irem en ts  w ith o th e r  env ironm enta l 
review  and consu lta tion  req u irem en ts  (§ 1502.25).

( / )  R equiring  com m ents to  be as specific as possible (§ 1503.3).

(m) A ttach ing  and  c ircu la tin g  only changes to  the  d r a f t  env iron
m ental im pact s ta te m e n t, ra th e r  th an  rew ritin g  and c ircu la tin g  the 
en tire  s ta te m e n t w hen ch an g es a re  m inor (§ 1503.4(c)).

(n) E lim inating  duplication  w ith  S ta te  and  local p rocedures, by 
providing fo r jo in t p rep ara tio n  (§ 1506.2), and  w ith o th e r  F edera l 
p rocedures, by providing th a t  an  agency  m ay ado p t ap p ro p ria te  
env ironm ental docum en ts p rep ared  by a n o th e r agency  (§ 1506.3).

( o ) Com bining env ironm en ta l docum ents w ith  o th e r  d ocum en ts 
(9 1506.4).

(p) U sing  ca teg o rica l exclusions to  define ca teg o ries  o f  ac tions 
w hich do n o t individually o r  cum ulatively  have  a  s ig n ifican t e ffe c t on 
th e  hum an  env ironm en t an d  w hich a re  th e re fo re  ex em p t from  re 
q u irem en ts  to  p rep a re  an  env ironm en ta l im pact s ta te m e n t (§ 1508 - 
4).

(q) U sing  a  find ing  o f  no s ig n ifican t im pact w hen an  action  n o t 
o therw ise  excluded  will n o t have a  sig n ifican t e f fe c t on th e  hum an  
env ironm en t and  is th e re fo re  ex em p t from  req u irem en ts  to  p rep a re  
an  environm enta l im pact s ta te m e n t (§ 1508.13).

[43 F R  55990, Nov. 29, 1978; 44 FR  873, Ja n . 3, 1979 ]

§ 1500.5 Reducing delay

A gencies shall reduce  delay  by:

(a) In te g ra tin g  the  N E P A  process into early  p lanning  (§ 1501.-

§ 1500.4 COUNCIL ON ENVIRONMENTAL QUALITY

2).
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^ £ |b )  Em phasizing in teragency  cooperation before  the environ
m ental im pact s ta tem en t is prepared, ra th e r  then subm ission o f 
adversary  com m ents on a completed docum ent (§ 1501.6).

(c) Insuring  the  sw ift and fa ir  resolution  o f lead agency dis
pu tes (§ 1501.5).

(d) U sing the scoping process fo r an  early  identification of w hat 
a re  and w h a t are  no t the real issues (§ 1501.7).

(e) E stablish ing appropria te  tim e lim its fo r the  environm ental 
im pact s ta tem en t process (§§ 1501.7(b)(2) and  1501.8).

(f) P reparing  environm ental im pact s ta tem en ts  early  in the  pro
cess (§ 1502.5).

(g) In teg ra tin g  N E PA  requ irem ents w ith o th e r environm ental 
review  and consultation requ irem en ts (§ 1502.25).

(h) E lim inating duplication w ith S ta te  and  local procedures by 
providing fo r jo in t p repara tion  (§ 1506.2) and  w ith o ther Federal 
procedures by providing th a t  an  agency m ay adopt appropriate  
environm ental docum ents p repared  by an o th e r agency (§ 1506.3).

(i) Combining environm ental docum ents w ith o ther docum ents 
(§ 1506.4).

(j) U sing accelerated procedures fo r  proposals fo r legislation 
(§ 1506.8).

(k) U sing categorical exclusions to  define categories o f  actions 
which do not individually or cum ulatively have a  significant e ffec t on 
the  hum an environm ent (§ 1508.4) and  w hich a re  there fo re  exem pt 
from  requirem ents to  prepare an environm ental im pact s ta tem en t.

(l ) U sing a finding of no sign ifican t im pact when an  action no t 
otherw ise excluded will no t have a  sign ifican t e ffec t on the hum an 
environm ent (§ 1508.13) and is there fo re  exem pt from  requirem ents 
to  prepare an environm ental im pact sta tem en t.

§ 1500.6 Agency authority

Each agency shall in te rp re t th e  provisions o f  th e  A ct as a  supple
m ent to its existing  au thority  and  a s  a  m an d ate  to  view trad itional 
policies and missions in the  ligh t o f  the  A ct’s  national environm ental 
objectives. A gencies shall review  th e ir  policies, procedures, and reg u la 
tions accordingly and revise them  as n ecessary  to  insure  fu ll compliance 
with the purposes and provisions o f the  Act. The ph rase  “to  the fu llest 
ex ten t possible’’ in section 102 m eans th a t  each agency of the  Federal 
G overnm ent shall comply w ith th a t  section unless ex isting  law applicable 
to  the agency’s operations expressly  prohibits or m akes compliance 
impossible.

'  Af>p. 8 COUNCIL ON ENVIRONMENTAL QUALITY § 1500.6
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§1501.1 COUNCIL ON ENVIRONMENTAL QUALITY APP^
Part 1501

NEPA and Agency Planning
Sec.
1501.1 Purpose.
1501.2 Apply NEPA early in the process.
1501.3 When to prepare an environmental assessment.
1501.4 Whether to prepare an environmental impact statement.
1501.5 Lead agencies.
1501.6 Cooperating agencies.
1501.7 Scoping.
1501.8 Time limits.

A uthority: N E PA , the  Environm ental Q uality  Im provem ent A ct of 
1970, as am ended (42 U.S.C. 4371 et seq.), sec. 309 o f the  Clean A ir Act, 
as am ended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as am ended 
by E.O. 11991, M ay 24, 1977).

Source: 43 FR  55992, Nov. 29, 1978, un less o therw ise noted.

§ 1501.1 Purpose
The purposes of th is  p a r t  include:

(a) In teg ra tin g  the N EPA  process into early  planning to  insure 
appropriate  consideration  of N E P A ’s policies and to elim inate delay.

(b) E m phasizing cooperative consultation  am ong agencies be
fore the environm ental im pact s ta tem en t is p repared  ra th e r  than  
subm ission o f ad v ersa ry  com m ents on a  com pleted docum ent.

(c) P roviding fo r the sw ift and fa ir  resolution  o f  lead agency 
disputes.

(d) Iden tify ing  a t  an  early  s ta g e  the  sign ifican t environm ental 
issues deserv ing  o f  study  and deem phasizing insignificant issues, 
narrow ing  th e  scope o f  the environm ental im pact s ta te m e n t accord
ingly.

(e) P roviding a  m echanism  fo r p u ttin g  appropria te  tim e limits 
on the  environm ental im pact s ta te m e n t process.

§ 1501.2 Apply NEPA early in the process

A gencies shall in te g ra te  th e  N EPA  process w ith o th e r p lanning  a t  
th e  earlies t possible tim e to  insure  th a t  p lanning  and decisions re flec t 
environm ental values, to  avoid delays la te r  in the  process, and to  head 
o ff  potential conflicts. Each agency shall:

(a) Comply w ith th e  m andate  o f section 102(2XA) to  “utilize a 
system atic , in terdiscip linary  approach which will in su re  the  in te g ra t
ed use o f th e  n a tu ra l and social sciences and the  environm ental 
design a r ts  in p lanning  and in decisionm aking which m ay have an 
im pact on m an’s environm ent,” as specified by § 1507.2.
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(b) Iden tify  env iro n m en ta l e ffec ts  and  values in ad eq u a te  detail 
so  th ey  can be com pared  to  econom ic and technical analyses. Envi
ronm enta l docum ents and  ap p ro p ria te  an a ly ses  shall be circu lated  
and  review ed a t  th e  sam e  tim e a s  o th e r p lann ing  docum ents.

(c) S tudy, develop, and  describe ap p ro p ria te  a lte rn a tiv e s  to  rec
om m ended co u rses  o f  action  in any proposal w hich involves u n re 
solved conflicts concern ing  a lte rn a tiv e  u ses  o f  availab le re so u rces  as  
provided by section  102(2HE) o f  th e  Act.

(d) P rovide fo r  c a se s  w h ere  actions a re  p lanned  by p riva te  
ap p lican ts o r  o th e r  non-F edera l en tities  b efo re  F edera l involvem ent 
so  th a t:

(1) Policies o r  desig n a ted  s ta f f  a re  available to  advise po
ten tia l ap p lican ts o f  s tud ies o r  o th e r  in form ation  fo reseeab ly  
req u ired  fo r  la te r  F ed era l action.

(2) T h e  F e d e ra l agency  consu lts  e a rly  w ith  ap p ro p ria te  
S ta te  an d  local ag en c ie s  and  Ind ian  tr ib e s  and  w ith  in te res ted  
p riv a te  p e rso n s  an d  o rgan iza tions w hen its own involvem ent is 
reaso n ab ly  fo reseeab le .

(3) T he F ed e ra l ag en cy  com m ences its  N E P A  process a t  th e  
e a r lie s t possib le  tim e.

§ 1501.3 When to prepare an environmental assessment
(a) A gencies shall p re p a re  an  env ironm ental a sse ssm e n t (§ 1508.9) 

w hen n ecessa ry  u n d er th e  p rocedures adopted  by individual agencies to  
su p p lem en t th e se  reg u la tio n s  a s  described in § 1507.3. An asse ssm en t 
is no t n ecessary  if  th e  agency  has decided to  p rep are  an  env ironm ental 
im pact s ta te m e n t.

(b) A gencies m ay p rep are  an environm ental a sse ssm e n t on any 
action  a t  any  tim e in o rd er to  a s s is t agency  p lann ing  and  decisionm aking.

§ 1501.4 Whether to prepare an environmental impact statement
In  d e te rm in in g  w h e th e r to  p rep are  an  env ironm ental im pact s ta te 

m en t th e  F ed era l agency shall:

(a) D eterm ine under its  p rocedures supp lem enting  th e se  re g u la 
tio n s (described in § 1507.3) w h e th e r th e  proposal is one which:

(1) N orm ally req u ires  an  env ironm ental im pact s ta tem en t, 
o r

(2) N orm ally does no t req u ire  e ith e r  an env ironm ental im
p a c t s ta tem en t o r an  environm ental a sse ssm e n t (categorical 
exclusion).

(b) I f  the  proposed action is n o t covered by  p a ra g ra p h  (a) o f  th is  
section, p rep are  an environm ental a sse ssm e n t (§ 1508.9). The ag en 
cy shall involve environm ental agencies, applican ts, and  the  public, 
to  th e  ex ten t practicable, in p rep arin g  a sse ssm en ts  requ ired  by 
§ 1508.9(a)(1).

App. B COUNCIL ON ENVIRONMENTAL QUALITY $ 1501.4
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(c) B ased  on  the  environm enta l a sse ssm en t m ake its  d e te rm in a
tion w h e th e r to  p rep a re  an  environm ental im pact s ta te m e n t.

(d) C om m ence th e  scoping p rocess (§ 1507.7), if  th e  agency  will 
p rep are  an  environm enta l im pact s ta tem en t.

(e) P rep a re  a  finding o f no sign ifican t im pact (§ 1508.13), if the  
agency  de te rm in es on th e  basis  o f th e  environm enta l a s se ssm e n t no t 
to  p rep a re  a  s ta tem en t.

(1) T he agency  shall m ake the  find ing  o f  no sign ifican t 
im pact availab le  to  the  a ffec ted  public as  specified in § 1506.6.

(2) In ce rta in  lim ited c ircum stances, which th e  ag en cy  m ay 
cover in its  p rocedures u n d er § 1507.3, th e  ag en cy  shall m ake 
the  find ing  o f  no sign ifican t im pact availab le fo r  public review  
(including S ta te  and areaw ide  clearinghouses) fo r  30 day s b efo re  
th e  agency  m akes its final determ ination  w h e th e r to  p rep a re  an 
env ironm en ta l im pact s ta te m e n t and  b e fo re  th e  action  m ay 
begin . T he c ircum stances are:

(i) The proposed action is, o r is closely sim ilar to, one 
w hich norm ally re q u ire s  the  p rep ara tio n  o f  a n  environm en
ta l im pact s ta te m e n t u n d e r th e  p rocedures adop ted  by  th e  
agency  p u rsu a n t to  § 1507.3, or

(ii) T he n a tu re  o f  the  proposed action  is one w ith o u t 
p receden t.

§ 1501.5 Lead agencies
(a) A lead  agency  shall su p erv ise  the  p rep ara tio n  o f  an  environm en

ta l im pact s ta te m e n t if  m ore th a n  one F edera l agency  e ither:

(1) P roposes o r is involved in the  sam e action; o r
(2) Is  involved in a  g ro u p  o f  actions d irectly  re la ted  to  each 

o th e r because  o f  th e ir  functional in terdependence o r  geograph ica l 
proxim ity.

(b) F edera l, S ta te , o r  local agencies, including a t  le a s t one F ed era l 
agency , m ay a c t a s  jo in t lead  agencies to  p re p a re  an  environm enta l 
im pact s ta te m e n t (§ 1506.2).

(c) I f  an  action  fa lls  w ith in  th e  provisions o f  p a ra g ra p h  (a) o f  th is  
section th e  p o ten tia l lead agencies shall de term ine  by  le t te r  o r  m em oran
dum  which agency  shall be the  lead agency  and w hich shall be coopera t
ing agencies. T h e  agenc ies sh a ll reso lve th e  lead  agency  question  so  a s  
no t to cause  delay . I f  th e re  is d isag reem en t am ong  th e  agencies, th e  
follow ing fac to rs  (which a re  listed  in o rd er o f descending  im portance) 
shall d e te rm in e  lead agency  designation :

(1) M agnitude  of ag en cy 's  involvem ent.
(2) P ro jec t approval/d isapp rova! au th o rity .
(3) E x p ertise  concern ing  th e  action’s environm enta l e ffec ts .
(4) D ura tion  o f  ag en cy ’s involvem ent.
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0 ,  Sequence o f  ag en cy ’s involvem ent.

(d) Any Federal agency, o r any  S ta te  o r  local agency  o r  p rivate  
person substan tia lly  a ffec ted  by the  absence o f lead agency designation , 
may m ake a  w ritten  re q u e s t to  th e  poten tia l lead agencies th a t  a  lead 
agency be designated.

(e) I f  Federal agencies a re  unable to  a g re e  on which agency  will be 
the lead agency o r  if  th e  p rocedure described  in p arag rap h  (c) o f th is  
section has no t resu lted  w ith in  45 days in a  lead agency designation , any  
o f the  agencies o r  p e rsons concerned m ay file a  re q u e s t w ith the  Council 
ask ing  it  to  determ ine w hich F edera l agency  shall be th e  lead agency.

A copy o f the re q u e s t shall be tran sm itted  to  each  potential lead  agency. 
The re q u e s t shall consist of:

(1) A precise description of the  n a tu re  and ex ten t o f the  pro
posed action.

(2) A detailed s ta te m e n t o f  w hy each potential lead agency 
should o r should n o t be th e  lead agency  u n d er the  crite ria  specified 
in p arag rap h  (c) o f th is section.

(f) A response m ay b e  filed by any  po ten tia l lead agency concerned 
within 20 days a f te r  a  re q u e s t is filed w ith  th e  Council. The Council 
shall determ ine a s  soon a s  possible b u t  n o t la te r  th an  20 days a f te r  
receiving th e  req u est and  all responses to  i t  w hich F ederal agency  shall 
be the lead agency and  w hich o th e r F ederal agencies shall be cooperating  
agencies.

[43 FR 55992, Nov. 29, 1978; 44 F R  873, Ja n . 3, 1979]

§ 1501.6 Cooperating agencies
The purpose o f th is  section is to  em phasize agency cooperation early  

in the N EPA  process. Upon re q u e s t o f  th e  lead agency, any  o th e r 
Federal agency which h as  jurisd iction  by law  shall be a  cooperating 
agency. In addition any  o th e r F edera l agency  which has special exper
tise with respect to  any environm ental issue, w hich should be addressed  
in the sta tem en t may be a  cooperating  agency  upon req u est o f the lead 
agency. An agency m ay re q u e s t the  lead agency  to  designate  it  a 
cooperating agency.

(a) The lead agency shall:

(1) R equest the  partic ipation  o f each cooperating  agency in th e  
N EPA  process a t  th e  ea rlie s t possible tim e.

(2) U se the  environm ental analysis and  p roposals o f cooperating  
agencies w ith jurisdiction by law  o r special expertise , to  the  maxi
mum ex ten t possible consisten t w ith its  responsibility  as lead agen 
cy.

(3) M eet w ith a  cooperating  agency a t  th e  la tte r’s request. v

(b) Each cooperating agency  shall:

' App . B COUNCIL ON ENVIRONMENTAL QUALITY § 1501.6
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(1) P artic ip a te  in th e  N E PA  process a t  th e  earlies t possible 
time.

(2) P artic ip a te  in th e  scoping p rocess (described below  in 
§ 1501.7).

(3) A ssum e on re q u e s t o f the  lead agency responsibility  fo r 
developing inform ation  and p rep arin g  environm ental analyses includ
ing portions o f  th e  environm ental im pact s ta te m e n t concerning 
which the  coopera ting  agency  has special expertise.

(4) M ake available s ta f f  su p p o rt a t  th e  lead agency’s  re q u e s t to 
enhance the  la t te r ’s  in terdiscip linary  capability.

(5) N orm ally  use  its own funds. The lead agency  shall, to  the  
ex ten t available funds perm it, fund  those  m ajor activities o r analy
ses it req u ests  from  cooperating  agencies. P o ten tia l lead agencies 
shall include such  fund ing  requ irem en ts in th e ir  b u d g e t requests .

(c) A cooperating  agency  m ay in response to  a  lead agency’s  req u est 
fo r assistance in p rep arin g  the  environm ental im pact s ta tem en t (de
scribed in p a rag rap h  (b)(3), (4) o r (5) of this section) rep ly  th a t  o th e r 
p rog ram  com m itm ents preclude any  involvem ent o r  th e  degree o f in
volvem ent req u ested  in the  action th a t  is th e  sub jec t o f  th e  environm en
ta l im pact s ta tem en t. A copy of this reply  shall be subm itted  to  the 
Council.

§ 1501.7 Scoping
T here shall be an  early  and  open process fo r determ ining  th e  scope 

o f issues to  be ad d ressed  and fo r iden tify ing  the sign ifican t issues 
re la ted  to  a proposed action. This process shall be term ed  scoping. As 
soon as practicable a f te r  its decision to  p rep are  an  environm ental im pact 
s ta te m e n t and b efo re  th e  scoping p rocess the  lead agency shall publish a 
notice o f  in ten t (§ 1508.22) in the  F ederal Register except as provided in 
§ 1507.3(e).

(a) A s p a r t  o f  th e  scoping p rocess th e  lead  agency shall:

(1) Invite  th e  participation  o f  a ffec ted  F ederal, S ta te , and local 
agencies, any a ffec ted  Indian tribe, th e  proponent o f the action, and 
o th e r in te rested  persons (including those who m ight no t be in accord 
w ith the action on environm ental grounds), un less th e re  is a  lim ited 
exception u n d e r § 1507.3(c). An agency  m ay give notice in accord
ance w ith § 1506.6.

(2) D eterm ine th e  scope (§ 1508.25) and the sign ifican t issues to 
be analyzed in  d ep th  in th e  environm ental im pact s ta tem en t.

(3) Iden tify  and  elim inate from  detailed  study  the  issues which 
a re  no t s ign ifican t o r  which have been  covered by p rio r environm en-

v ta l review  (§ 1506.3), narrow ing  th e  discussion o f  these  issues in the 
s ta tem en t to  a  b rie f p resen ta tion  o f  why they  will no t have a  
sign ifican t e ffe c t on th e  hum an environm ent o r providing a  re fe r
ence to  th e ir coverage elsew here.
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(4) A llocate a ss ig n m e n ts  fo r  p repara tion  o f  th e  environm ental 
im pact s ta te m e n t am o n g  th e  lead  and  coopera ting  agencies, w ith  the 
lead agency re ta in in g  responsib ility  fo r th e  s ta tem en t.

(5) Ind icate an y  public environm ental a sse ssm en ts  and  o ther 
environm ental im pact s ta te m e n ts  which a re  being  o r  will be p re 
pared  th a t  a re  re la te d  to  b u t  a re  n o t p a r t  o f  th e  scope o f  th e  im pact 
s ta te m e n t u n d e r considera tion .

(6) Iden tify  o th e r  env ironm enta l review  and  consu lta tion  re
q u irem en ts so th e  lead  an d  coopera ting  agencies m ay p rep a re  o th e r 
req u ired  an a ly ses  an d  s tu d ie s  concurren tly  w ith , and  in teg ra ted  
w ith , th e  env ironm en ta l im p ac t s ta te m e n t as provided in § 1502.25.

(7) Ind icate  th e  re la tio n sh ip  betw een  th e  tim ing  o f  th e  p rep a ra 
tion o f  env ironm ental an a ly se s  an d  th e  ag en cy ’s  ten ta tiv e  p lann ing  
an d  decisionm aking schedu le .

(b) A s p a r t  o f  th e  scop ing  p rocess th e  lead agency  m ay:

(1) S e t p a g e  lim its on env ironm enta l docum ents (§ 1502.7).

(2) S e t tim e lim its ($ 1501.8).
(3) A dopt p ro ced u re s  u n d e r  § 1507.3 to  com bine its  environm en

ta l a ssessm en t p rocess w ith  its  scoping process.
(4) Hold an  ea rly  scop ing  m eetin g  o r  m eetings w hich m ay be 

in teg ra ted  w ith  any  o th e r  e a r ly  p lann ing  m eeting  th e  agency  has. 
Such a  scoping m ee tin g  w ill o fte n  be  ap p ro p ria te  w hen th e  im pacts 
o f a  particu la r action  a re  confined  to  specific sites.

(c) An agency shall rev ise  th e  d e te rm ina tions m ade u n d e r p a ra 
g rap h s (a) and (b) o f  th is  sec tion  if  su b s ta n tia l changes a re  m ade la te r  in 
th e  proposed action, o r  if s ig n ifican t new  circum stances o r in form ation  
arise  which b ear on th e  proposal o r  its  im pacts.

§ 1501.8 Time limits
A lthough the Council has decided th a t  p rescribed universal tim e 

limits fo r  th e  en tire  N E P A  process a re  too  inflexible, F edera l agencies 
a re  encouraged  to  s e t  tim e  lim its app rop ria te  to  individual actions 
(consisten t w ith th e  tim e in te rv a ls  requ ired  by § 1506.10). W hen m ulti
ple agencies a re  involved th e  re fe ren ce  to  agency below m eans lead 
agency.

(a) The agency shall s e t  tim e  lim its if an  applican t fo r  the  proposed 
action req u ests  them : Provided, T h a t th e  lim its a re  consisten t w ith th e  
purposes o f N EPA  and o th e r  e ssen tia l considerations o f  national policy.

(b) The agency may:

(1) Consider th e  follow ing fac to rs  in de term ining  tim e limits:
(i) Po ten tia l fo r  env ironm enta l harm .

(ii) Size o f  th e  proposed  action.

(iii) S ta te  o f  th e  a r t  o f  analy tic  techniques.
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(iv) D egree  o f  public need fo r  the  proposed action , including 
th e  consequences o f delay.

(v) N u m b er o f  p e rso n s and  agencies a ffec ted .

(vi) D egree  to  w hich re le v a n t inform ation is know n and if 
no t know n the  tim e req u ired  fo r  ob tain ing  i t

(vii) D eg ree  to  which th e  action  is controversial.

(viii) O th e r tim e lim its im posed on th e  ag en cy  by  law, 
reg u la tio n s, o r  execu tive o rder.

(2) S e t overall tim e lim its o r  lim its fo r  each  c o n s titu e n t p a r t  o f 
th e  N E P A  process, w hich m ay include:

(i) D ecision on w h e th e r to  p re p a re  an  env ironm enta l im pact 
s ta te m e n t (if n o t a lread y  decided).

(ii) D eterm ination  o f  th e  scope o f  th e  environm ental im pact 
s ta tem en t.

(iii) P rep a ra tio n  o f  th e  d r a f t  environm ental im pact s ta te 
m ent.

(iv) Review  o f an y  com m ents on the  d ra f t  env ironm ental 
im pact s ta te m e n t from  the  public and  agencies.

(v) P rep ara tio n  o f th e  final environm ental im pact s ta te 
m ent.

(vi) Review o f any  com m ents on the  final env ironm ental 
im pact s ta tem en t.

(vii) Decision on the  action  based  in p a r t  on th e  environm en
ta l im pact s ta tem en t.

(3) D esig n a te  a  person  (such as th e  p ro jec t m an ag e r o r  a  person  
in the  ag en cy ’s office w ith N E P A  responsibilities) to  expedite  the 
N E PA  process.

(c) S ta te  o r local agencies o r  m em bers o f  the  public m ay re q u e s t a  
F edera l A gency to  s e t  tim e lim its.

Part 1502

Environmental Impact Statement

§ 1501.8 COUNCIL ON ENVIRONMENTAL QUALITY App. B

Sec.
1502.1 Purpose.
1502.2 Implementation.
1502.3 Statutory requirementa for statements.
1502.4 Major Federal actions requiring the preparation of environmental im

pact statementa.
1502.5 Timing.
1502.6 Interdisciplinary preparation.
1502.7 Page limits.
1502.8 Writing.
1502.9 Draft, final, and supplemental statements.
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1602.10 Recommended format.
1602.11 Cover sheet
1602.12 Summary.
1602.13 Purpose and need.
1602.14 Alternatives including the proposed action.
1502.16 Affected environment.
1502.16 Environmental consequences.
1502.17 List of preparers.
1502.18 Appendix.
1602.19 Circulation of the environmental impact statement
1502.20 Tiering.
1502.21 Incorporation by reference.
1502.22 Incomplete or unavailable information.
1502.23 Cost-benefit analysis.
1502.24 Methodology and scientific accuracy.
1502.25 Environmental review and consultation requirements.

Authority: N EPA , th e  E nvironm ental Q uality  Im provem ent A ct of 
1970, a s  am ended (42 U.S.C. 4371 et seq.), sec. 309 o f  th e  Clean A ir Act, 
a s  am ended (42 U.S.C. 7609), and  E.O. 11514 (M ar. 5, 1970, a s  am ended 
by E.O. 11991, M ay 24, 1977).

Source: 43 FR  55994, Nov. 29, 1978, un less o therw ise noted.

§ 1502,1 Purpose
The prim ary  purpose o f  an  environm ental im pact s ta te m e n t is to  

serve as  an action-forcing device to  in su re  th a t  th e  policies and  goals 
defined in the A ct a re  infused in to  th e  ongoing  p ro g ram s and  actions o f  
the  Federal G overnm en t I t  shall provide fu ll and  fa ir  discussion o f 
significant environm ental im pacts and  shall inform  decisionm akers and 
the  public of the reasonable a lte rna tives which would avoid o r minimize 
adverse im pacts o r enhance the  quality  o f  the  hum an environm ent. 
Agencies shall focus on sign ifican t environm ental issues and a lternatives 
and shall reduce paperw ork  and th e  accum ulation o f  ex traneous back
ground data. S ta tem en ts  shall be concise, clear, and  to  the  point, and 
shall be supported by evidence th a t  the  agency h as  m ade th e  necessary  
environm ental analyses. An environm ental im pact s ta te m e n t is m ore 
th an  a  disclosure docum ent. I t  shall be used  by F edera l officials in 
conjunction w ith o th e r re levan t m ateria l to  plan actions and  m ake 
decisions.

§ 1502.2 Implementation
To achieve the  purposes se t fo rth  in $ 1502.1 agencies shall p repare  

environm ental im pact sta tem en ts  in the  following m a n n e r

(a) Environm ental im pact s ta tem en ts  shall be ' analytic  ra th e r  
than encyclopedic.

(b) Im pacts shall be discussed in proportion  to  th e ir  significance. 
There shall be only b rie f discussion of o th e r than  sign ifican t issues.
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As in a  finding o f  no sign ifican t im pact, th e re  should be only enough 
discussion to  show  why m ore s tu d y  is no t w arran ted .

(c) Environm ental im pact s ta tem en ts  shall be kep t concise and 
shall be no longer than  abso lu tely  necessary  to comply w ith N EPA  
and w ith these  regu la tions. L ength  should vary  f irs t  w ith potential 
environm ental problem s and th en  w ith pro ject size.

(d) Environm ental im pact s ta tem en ts  shall s ta te  how  a lte rn a 
tives considered in it  and decisions based  on it  will o r will not achieve 
th e  requ irem ents o f sections 101 and  102(1) o f  th e  A ct and  o th e r 
environm ental law s and policies.

(e) The ran g e  o f  a lte rna tives d iscussed in environm ental im pact 
s ta tem en ts  shall encom pass those to  be considered by the  u ltim ate  
agency  decisionm aker.

(f) A gencies shall no t com m it resources prejudicing selection o f 
a lte rna tives before  m aking a  final decision (§ 1506.1).

(g) Environm ental im pact s ta tem en ts  shall serve  as the  m eans 
o f assessin g  the  environm ental im pact o f  proposed agency actions, 
ra th e r  th an  ju s tify in g  decisions already  made.

§ 1502.3 S ta tu to ry  re q u ire m e n ts  fo r  s ta te m e n ts

A s required  by sec. 102(2)(C) o f  N E PA  environm ental im pact s ta te 
m ents (§ 1508.11) a re  to  be included in every  recom m endation o r  report.

On proposals (§ 1508.23).

F o r legislation and (§ 1508.17).

O ther m ajor F ederal actions (§ 1508.18).

S ignificantly  (§ 1508.27).

A ffec ting  (§§ 1508.3, 1508.8).

The q u a lity  o f th e  hum an environm ent (§ 1508.14).

§ 1502.4 Major Federal actions requiring the preparation of envi
ronmental impact statements

(a) A gencies shall m ake su re  th e  proposal w hich is th e  su b jec t o f  an 
environm ental im pact s ta te m e n t is properly  defined. A gencies shall use  
the  crite ria  fo r scope (§ 1508.25) to  determ ine which proposal(s) shall be 
the  sub jec t o f a  pa rticu la r s ta tem en t. P roposals o r  p a r ts  o f  proposals 
which a re  re la ted  to  each o th e r closely enough to  be, in effec t, a  single 
course o f action shall be evaluated  in a single im pact s ta tem en t.

(b) Environm ental im pact s ta tem en ts  m ay be prepared , and a re  
som etim es required , fo r broad Federal actions such as the  adoption o f 
new agency  p rog ram s o r regu la tions (§ 1508.18). A gencies shall p repare  
s ta tem en ts  on broad actions so th a t they  a re  re lev an t to  policy and are  
tim ed to  coincide w ith m eaningful points in agency planning and decision
m aking.
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(c) W hen p reparing  s ta te m e n ts  on broad  actions (including proposals 
by m ore than  one agency), agenc ies m ay find  it  u sefu l to  eva lu a te  the  
proposal(s) in one o f  th e  fo llow ing w ays:

(1) G eographically , including  actions occu rring  in th e  sam e g en 
e ra l location, such a s  body o f  w a te r , region, o r  m etropolitan  a rea .

(2) G enerically, including ac tions which have re lev an t sim ilari
ties , such as com m on tim ing, im pacts, a lte rn a tiv es , m ethods o f 
im plem entation, m edia, o r su b jec t m a tte r.

(3) By s ta g e  o f  technological developm ent including federa l o r 
federally  a ss is ted  resea rch , developm ent o r  dem onstra tion  p ro g ram s 
fo r  new  technologies which, if  applied, could sign ifican tly  a ffe c t the 
quality  o f  th e  hum an  environm ent. S ta tem en ts  shall be p repared  on 
such p ro g ram s and  shall be availab le  befo re  th e  p rog ram  has 
reached a  s ta g e  o f  in v estm en t o r  com m itm ent to  im plem entation 
likely to  determ ine  su b se q u e n t developm ent o r re s tr ic t la te r  a lte rn a 
tives.

(d) A gencies shall a s  ap p ro p ria te  em ploy scoping (§ 1501.7), tie ring  
(§ 1502.20), and o th e r m ethods listed  in §§ 1500.4 and  1500.5 to  re la te  
broad  and narrow  actions and to  avoid duplication and delay.

§ 1502.5 Timing
An agency shall com m ence p rep ara tio n  o f  an  environm ental im pact 

s ta te m e n t as close as  possible to  th e  tim e th e  agency  is developing o r is 
p resen ted  w ith a  proposal (§ 1508.23) so  th a t  p repara tion  can be com plet
ed in tim e fo r the  final s ta te m e n t to  be  included in any  recom m endation 
o r  rep o rt on the  proposal. The s ta te m e n t shall be p repared  early  enough 
so th a t  it can serve  practically  a s  an  im p o rtan t contribu tion  to  th e  
decisionm aking process and will n o t be used  to  ra tionalize  o r  ju s tify  
decisions already  m ade (§§ 1500.2(c), 1501.2, and  1502.2). F o r instance:

(a) F or p ro jec ts  directly  u n d e rta k e n  by F edera l agencies th e  
environm ental im pact s ta te m e n t sha ll be p rep ared  a t  th e  feasib ility  
analysis (go-no go) s ta g e  and  m ay  be  supp lem ented  a t  a  la te r  s ta g e  
if  necessary .

(b) For applications to  th e  ag en cy  app rop ria te  environm ental 
assessm en ts  o r  s ta te m e n ts  shall b e  com m enced no la te r  th an  im m e
d iately  a f te r  th e  application is received. F edera l agencies a re  en 
couraged  to  begin  p rep ara tio n  o f  su ch  asse ssm en ts  o r  s ta te m e n ts  
ea rlie r, p re fe rab ly  jo in tly  w ith  applicab le  S ta te  o r  local agencies.

(c) F o r adjudication , th e  fina l environm enta l im pact s ta te m e n t 
shall norm ally  precede th e  final s ta f f  recom m endation and  th a t  
portion  o f  th e  public h ea rin g  re la te d  to  the  im pact study . In 
app rop ria te  c ircum stances th e  s ta te m e n t m ay follow prelim inary  
hearin g s designed  to  g a th e r  in fo rm ation  fo r  u se  in th e  s ta tem en ts .

(d) F o r in form al ru lem ak in g  th e  d r a f t  environm ental im pact 
s ta te m e n t shall norm ally  accom pany th e  proposed rule.
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§ 1502.6 Interdisciplinary preparation

Environm ental im pact s ta te m e n ts  shall be p rep ared  u sin g  an  in te r
disciplinary approach  w hich will in su re  the  in te g ra te d  use o f  th e  n a tu ra l 
and  social sciences and  th e  environm ental design  a r ts  (section 102(2XA) 
o f the  Act). The d isciplines o f  the  p rep are rs  shall be ap p ro p ria te  to  the  
scope and  issues iden tified  in th e  scoping process (§ 1501.7).

§ 1502.7 Page limits

T he te x t o f  final env ironm en ta l im pact s ta te m e n ts  (e.g., p a ra g ra p h s
(d) th ro u g h  (g) o f  § 1502.10) shall norm ally be less th an  150 p ag es and  
fo r  proposals o f  u n u su a l scope o r  com plexity shall norm ally be less than  
300 pages.

§ 1502.8 Writing
Environm ental im pact s ta te m e n ts  shall be w ritten  in plain lan g u ag e  

and m ay use ap p ro p ria te  g rap h ics  so th a t  decisionm akers and the  public 
can readily  u n d erstan d  them . A gencies should em ploy w rite rs  o f c lear 
p rose o r editors to  w rite , review , o r ed it s ta tem en ts , which will be based  
upon the  analysis and  su p p o rtin g  d a ta  from  the  n a tu ra l and  social 
sciences and the  env ironm en ta l design  a r ts .

§ 1502.9 Draft, final, and supplemental statements

E xcept fo r p roposals fo r  legislation  as provided in § 1506.8 environ
m ental im pact s ta te m e n ts  shall be p repared  in tw o s ta g e s  and  m ay be 
supplem ented.

(a) D ra ft env ironm enta l im pact s ta te m e n ts  shall be p rep ared  in 
accordance w ith th e  scope decided upon in th e  scoping process. T he lead 
agency  shall w ork w ith  th e  coopera ting  agencies and  shall ob ta in  com 
m ents a s  requ ired  in P a r t  1503 o f  th is  chap ter. T he d ra f t  s ta te m e n t 
m u s t fulfill and sa tis fy  to  th e  fu lle s t e x te n t possible th e  req u irem en ts  
estab lished  fo r final s ta te m e n ts  in section 102(2X0) o f  th e  A c t  I f  a  
d r a f t  s ta te m e n t is so  in ad eq u a te  a s  to  preclude m ean ing fu l analysis, the  
agency  shall p rep are  an d  c ircu la te  a  rev ised  d ra f t  o f  th e  ap p ro p ria te  
portion. The agency  shall m ake every  e f fo r t  to  disclose an d  d iscuss a t  
ap p ro p ria te  points in th e  d r a f t  s ta te m e n t all m ajo r po in ts o f  view  on the  
env ironm ental im pacts o f  th e  a lte rn a tiv e s  including th e  proposed action.

(b) Final env ironm en ta l im pact s ta te m e n ts  shall respond  to  com 
m en ts a s  requ ired  in P a r t  1503 o f  th is  chap ter. The agency  shall d iscuss 
a t  app rop ria te  points in th e  fina l s ta te m e n t an y  responsib le  opposing 
view which w as no t ad eq u a te ly  d iscussed  in th e  d ra f t  s ta te m e n t and 
sha ll indicate the  a g en cy ’s  re sp o n se  to  th e  issues ra ised .

(c) Agencies:

(1) Shall prepare supplements to either draft or final environ
mental impact statements if:

§ 1502.6 COUNCIL ON ENVIRONMENTAL QUALITY A pp. B
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(i) The agency m akes substan tia l changes in the  proposed 
action th a t a re  re levan t to  environm ental concerns; or

(ii) There a re  significant new circum stances o r inform ation 
relevant to  environm ental concerns and bearing on the proposed 
action o r its im pacts.

(2) May also  p repare  supplem ents when the  agency determ ines 
th a t  th e  purposes o f th e  A ct will be fu rth e red  by doing so.

(3) Shall adopt procedures fo r in troducing a  supplem ent into its 
form al adm inistrative record, if  such a  record  exists.

(4) Shall p repare , circulate, and file a  supplem ent to  a  s ta tem en t 
in the  sam e fashion (exclusive o f  scoping) as a  d ra f t  and  final 
s ta tem en t unless a lternative  procedures a re  approved by th e  Coun
cil.

§ 1502.10 Recommended format
A gencies shall u se  a  fo rm a t fo r  environm ental im pact sta tem en ts  

which will encourage good analysis and  clear p resen tation  o f the  a lte rn a 
tives including the proposed action. The following stan d ard  fo rm at fo r  
environm ental im pact s ta tem en ts  should be followed unless th e  agency 
determ ines th a t th ere  is a  com pelling reason  to  do otherw ise:

(a) Cover sheet.
(b) Summary.
(c) Table o f contents.
(d) Purpose o f and need fo r  action.
(e) A lternatives including proposed action (sections 102(2XC)(iii) 

and 102(2XE) of the Act).
(f) Affected environm ent.
(g) Environm ental consequences (especially sections 102(2XCXi), 

(ii), (iv), and (v) of the  Act).
(h) L ist of p reparers.
(i) L ist of Agencies, O rganizations, and persons to  whom copies 

o f the sta tem en t a re  sent.
(j) Index.
(k) Appendices (if any).

If  a  d iffe ren t fo rm at is used, it  shall include p a rag rap h s (a), (b), (c), (h), 
(i), and (j), o f  this section and  shall include th e  substance o f  p a rag rap h s
(d), (e), (f), (g), and (k) o f  th is  section, as  fu r th e r  described in §§ 1502.11 
th rough  1502.18, in any  appropria te  form at.

§ 1502.11 Cover sheet
The cover shee t shall no t exceed one page. I t  shall include:

(a) A lis t o f the  responsible agencies including the  lead agency 
and any cooperating agencies.

App. B COUNCIL ON ENVIRONMENTAL QUALITY § 1502.11
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(b) The title  o f th e  proposed action th a t  is th e  su b jec t o f  th e ' 
s ta tem en t (and if  appropria te  the  titles o f  related  cooperating  agen
cy actions), to g e th e r w ith the S tate(s) and county(ies) (or o th e r 
jurisdiction if applicable) w here th e  action is located.

(c) The nam e, address, and telephone num ber o f  th e  person  a t  
the agency who can supply fu r th e r  inform ation.

(d) A designation  o f  the  s ta tem en t as a  d ra ft, final, o r  d ra f t  o r 
final supplem ent.

(e) A one p arag rap h  a b s tra c t of the sta tem ent.
(f) The d a te  by which com m ents m u st be received (com puted in 

cooperation w ith  EPA  under § 1506.10).

The inform ation requ ired  by th is  section m ay be en te red  on S tandard  
Form  424 (in item s 4, 6, 7, 10, and  18).

§ 1502.12 Summary
Each environm ental im pact s ta tem en t shall contain a  sum m ary  

which adequately  and  accurately  sum m arizes the  s ta tem en t. The sum 
m ary  shall s tre ss  the  m ajor conclusions, a re a s  of controversy  (including 
issues raised  by agencies and  th e  public), and  th e  issues to  be  resolved 
(including the choice am ong a lternatives). The sum m ary  will norm ally 
not exceed 15 pages.

§ 1502.13 Purpose and need
The s ta tem en t shall briefly  specify the  underly ing pu rpose  and  need 

to  which the agency is responding in proposing the  a lternatives including 
the  proposed action.

§ 1502.14 Alternatives including the proposed action
This section is the h e a r t o f the  environm ental im pact s ta tem en t. 

B ased on the inform ation and analysis p resen ted  in the  sections on the 
A ffected E nvironm ent (§ 1502.15) and the Environm ental C onsequences 
(§ 1502.16), it should p re sen t the environm ental im pacts o f  th e  proposal 
and the a lternatives in com parative form , th u s sharply  defin ing  the 
issues and  providing a  c lear basis fo r choice am ong options by the  
decisionm aker and the  public. In this section agencies shall:

(a) R igorously explore and objectively evaluate  all reasonable 
a lternatives, and fo r a lte rnatives which w ere elim inated from  de
tailed study, briefly  discuss the  reasons fo r th e ir having been 
elim inated.

(b) D evote sub stan tia l tre a tm e n t to  each alternative  considered 
in detail including the  proposed action so th a t  review ers m ay evalu
a te  the ir com parative m erits.

(c) Include reasonable a lternatives no t within the  jurisdiction of 
the lead agency.

(d) Include the a lternative  of no action.
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(e) Iden tify  th e  agency ’s p re fe rred  a lte rn a tiv e  o r a lte rn a tiv es , if 
one o r  m ore ex ists, in the  d ra f t  s ta te m e n t and  identify  such  a lte rn a 
tive in th e  final s ta te m e n t un less a n o th e r law  prohibits th e  ex p res
sion o f  such a  p reference.

(f) Include ap p ro p ria te  m itigation  m e a su re s  n o t a lread y  includ
ed  in th e  proposed action o r  a lte rn a tiv es .

§ 1502.15 Affected environment
The environm ental im pact s ta te m e n t sha ll succinctly  describe  th e  

env ironm en t o f  th e  area(s) to  be a ffec ted  o r  c re a te d  by th e  a lte rn a tiv e s  
u n d er consideration . The descrip tions shall be no longer th a n  is neces
sa ry  to  u n d erstan d  th e  e ffec ts  o f  th e  a lte rn a tiv es . D a ta  and  an a ly ses  in 
a  s ta te m e n t shall be com m ensurate  w ith  th e  im portance  o f  th e  im pact, 
w ith less im portan t m ateria l sum m arized, consolidated , o r  sim ply re fe r 
enced. A gencies shall avoid use less bu lk  in s ta te m e n ts  and shall concen
t r a te  e f fo r t  and a tten tion  on im portan t issues. V erbose descrip tions o f  
the  a ffec ted  environm ent a re  them selves no m easu re  o f  th e  adequacy  o f 
an environm ental im pact s ta tem en t.

§ 1502.16 Environmental consequences
This section form s th e  scientific and  analy tic  basis  fo r  th e  com pari

sons un d er § 1502.14. I t  shall consolidate th e  d iscussions o f  tho se  
elem ents requ ired  by sections 102(2XCXi), (ii), (iv), and  (v) o f  N E P A  which 
a re  w ithin th e  scope o f th e  s ta te m e n t and a s  m uch o f section  102(2XCXiii) 
as is n ecessary  to  su p p o rt th e  com parisons. T he discussion will include 
the  environm ental im pacts o f the a lte rn a tiv e s  including th e  proposed 
action, an y  adverse environm ental e ffe c ts  w hich can n o t be avoided 
should th e  proposal be im plem ented, th e  re la tionsh ip  betw een  sho rt-te rm  
u ses  o f  m an’s  environm ent and th e  m ain tenance and  enhancem en t o f  
long-term  productivity , and  an y  irreversib le  o r  irre triev ab le  com m itm ents 
o f  re so u rces  which would be involved in th e  p roposal should  i t  be 
im plem ented. This section  should  n o t dup licate  d iscussions in $ 1502.14. 
I t  shall include d iscussions of:

(a) D irec t e ffec ts  an d  th e ir  significance (§ 1508.8).
(b) Ind irec t e ffe c ts  and  th e ir  s ign ificance (§ 1508.8).
(c) Possib le conflicts be tw een  th e  proposed  action an d  th e  objec

tives o f  Federal, reg ional, S ta te , and  local (and in th e  case  o f a 
reservation , Indian  tribe) land u se  p lans, policies and  contro ls fo r  the  
a re a  concerned. (See § 1506.2(d).)

(d) The environm ental e ffec ts  o f  a lte rn a tiv e s  including th e  p ro 
posed action. T he com parisons u n d er $ 1502.14 will be based  on th is 
discussion.

(e) E n erg y  requ irem en ts and conservation  po ten tia l o f  various 
a lte rn a tiv es  and m itigation  m easures.

(f) N a tu ra l o r  depletab le  resource  req u irem en ts  and conserva
tion poten tia l o f various a lte rn a tiv es  and  m itigation  m easures.

COUNCIL ON ENVIRONMENTAL QUALITY § 1502.16
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(g) U rban  quality , historic an d  cu ltu ra l re so u rces , and  the  de
sign  o f  the  bu ilt environm ent, including the  reu se  and  conservation  
po ten tia l o f  vario u s a lte rn a tiv es  and m itigation  m easu res .

(h) M eans to  m itigate  adverse  environm enta l im pacts (if not 
fully  covered u n d er § 1502.14(f)).

[43 FR  55994, Nov. 29, 1978; 44 FR 873, Jan . 3, 1979]

§ 1502.17 List of preparers

T he environm enta l im pact s ta te m e n t shall lis t th e  nam es, to g e th e r 
w ith th e ir  qualifications (expertise, experience, p ro fessional disciplines), 
o f  th e  persons who w ere  prim arily  responsib le  fo r  p re p a rin g  th e  environ
m ental im pact s ta te m e n t o r  sign ifican t background  p ap ers , including 
basic com ponents o f  th e  s ta tem en t (§§ 1502.6 and  1502.8). W here possi
ble th e  p e rsons w ho a re  responsible fo r  a p a rtic u la r  analysis , including 
analyses in b ackground  papers, shall be identified. N orm ally  th e  lis t will 
n o t exceed tw o  pages.

§ 1502.18 Appendix

I f  an agency  p rep ares  an  appendix  to  an  environm enta l im pact 
s ta te m e n t the  appendix  shall:

(a) C onsist o f m ateria l p repared  in connection w ith  an  environ
m ental im pact s ta te m e n t (as d istinc t from  m ateria l which is no t so 
p rep ared  and  which is incorporated  by  re fe ren ce  (§ 1502.21)).

(b) N orm ally  consist o f m ateria l w hich su b s ta n tia te s  an y  analy 
sis  fu n d am en ta l to  th e  im pact s ta tem en t.

(c) N orm ally  be analytic  and  re lev an t to  th e  decision to  be m ade.

(d) Be c ircu la ted  w ith th e  env ironm ental im pact s ta te m e n t o r  be 
read ily  availab le  on request.

§ 1502.19 Circulation of the environmental impact statement

A gencies shall c ircu la te  th e  en tire  d ra f t  and  final environm ental 
im pact s ta te m e n ts  excep t fo r ce rta in  appendices a s  provided in 
§ 1502.18(d) and  unchanged  s ta te m e n ts  a s  provided in § 1503.4(c). How
ever, if  th e  s ta te m e n t is unusually  long, th e  agency  m ay c ircu la te  the 
sum m ary  instead , ex cep t th a t  th e  en tire  s ta te m e n t sha ll be fu rn ish ed  to;

(a) Any F ed era l agency  w hich has ju risd iction  by law  o r  special 
ex p ertise  w ith  re sp ec t to  any  environm enta l im pact involved and  any 
ap p ro p ria te  F edera l, S ta te  o r  local agency  au tho rized  to  develop and 
enfo rce  environm enta l s tan d ard s.

(b) The applican t, if any.

(c) Any person , o rgan ization , o r  agency  req u es tin g  th e  en tire  
environm enta l im pact s ta tem en t.

§ 1502.16 COUNCIL ON ENVIRONMENTAL QUALITY
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(d) In the case o f a final environm ental im pact s ta tem en t any 
person, organization, o r agency which subm itted  substan tive  com
m ents on the d raft.

I f  the  agency circulates the  sum m ary  and th e re a fte r  receives a tim ely 
req u est fo r the  en tire  s ta tem en t and fo r additional tim e to  com m ent, the  
tim e fo r th a t  req u esto r only shall be extended by a t  leas t 15 days beyond 
the minimum period.

§ 1502.20 Tiering

Agencies a re  encouraged  to  tie r  th e ir  environm ental im pact s ta te 
m ents to  elim inate repetitive discussions o f  the  sam e issues and  to  focus 
on the  actual issues ripe fo r  decision a t  each level o f  environm ental 
review  (§ 1508.28). W henever a  broad  environm ental im pact s ta tem en t 
has been p repared  (such as a  p rogram  o r policy s ta tem en t) and a 
su b sequen t s ta tem en t o r  environm ental assessm en t is then  p repared  on 
an  action included w ithin th e  en tire  p rogram  o r policy (such as a  site  
specific action) the su b seq u en t s ta tem en t o r environm ental a ssessm en t 
need only sum m arize the  issues discussed in the broader s ta te m e n t and 
incorporate discussions from  th e  b roader s ta tem en t by re ference  and 
shall concentrate on th e  issues specific to  th e  su b seq u en t action. The 
subsequen t docum ent shall s ta te  w here th e  earlie r docum ent is available. 
Tiering may also be appropriate  fo r d iffe ren t s tag es  o f  actions. (Section 
1508.28).

§ 1502.21 Incorporation by reference

A gencies shall incorporate m aterial into an environm ental im pact 
s ta tem en t by reference when the e ffec t will be to  cu t down on bulk 
w ithout impeding agency and public review  o f the action. The incorpo
ra ted  m ateria] shall be cited in the s ta tem en t and its con ten t briefly 
described. No m aterial may be incorporated by reference  unless it is 
reasonably available fo r inspection by potentially in terested  persons 
within the tim e allowed fo r com m ent. M aterial based on proprietary  
data  which is itse lf no t available fo r review and com m ent shall not be 
incorporated by reference.

§ 1502.22 Incomplete or unavailable information

W hen an agency is evaluating  reasonably  foreseeable significant 
adverse e ffec ts  on the hum an environm ent in an environm ental im pact 
sta tem en t and there  is incom plete o r unavailable inform ation, the  agency 
shall always m ake clear th a t  such inform ation is lacking.

(a) If  the incomplete inform ation relevan t to reasonably foreseeable 
significant adverse im pacts is essen tia l to  a  reasoned choice am ong 
alternatives and the  overall costs o f obtain ing it  a re  n o t exorb itan t, the
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agency  shall include the  inform ation in th e  environm ental im pact s ta te 
m e n t

(b) I f  th e  inform ation re lev an t to  reasonably  foreseeable sign ifican t 
adverse im pacts can n o t be obtained because the  overall costs o f ob tain
ing it a re  ex o rb itan t o r  the  m eans to  obtain it  a re  no t known, the  agency 
shall include w ithin th e  environm ental im pact s ta te m e n t (1) A s ta tem en t 
th a t  such inform ation is incom plete o r unavailable; (2) a  s ta tem en t o f  the 
relevance o f th e  incom plete o r  unavailable inform ation to  evaluating  
reasonably  fo reseeab le  sign ifican t adverse im pacts on the  hum an envi
ronm ent; (3) a  sum m ary  o f  ex isting  credible scientific evidence which is 
re lev an t to  ev a lua ting  the  reasonably  fo reseeab le  sign ifican t adverse  
im pacts on th e  hum an environm ent, and (4) th e  agency ’s  evaluation  o f  
such  im pacts based  upon theoretical approaches o r  research  m ethods 
genera lly  accepted in th e  scientific com m unity. F o r th e  purposes o f  this 
section, "reasonab ly  fo reseeab le” includes im pacts which have ca ta 
strophic consequences, even if  th e ir  probability o f  occurrence is low, 
provided th a t  th e  analysis  o f  the  im pacts is supported  by credible 
scientific evidence, is no t based  on pu re  conjecture, and  is w ithin the  ru le 
o f reason .

(c) The am ended regu la tion  will be applicable to  all environm ental 
im pact s ta tem en ts  fo r  which a  Notice o f In ten t (40 CFR 1508.22) is 
published in th e  F edera l R eg is te r on o r  a f te r  M ay 27, 1986. F o r 
environm ental im pact s ta te m e n ts  in p rog ress, agencies may choose to 
comply w ith th e  req u irem en ts  o f  e ith er the  original o r  am ended reg u la 
tion.
[51 FR  15625, Apr. 25, 1986]

§ 1502.23 Cost-benefit analysis
I f  a  cost-benefit analysis  re lev an t to  th e  choice am ong environm en

tally  d iffe ren t a lte rn a tiv es  is being considered fo r  th e  proposed action, it  
shall be incorporated  by re fe rence  o r  appended to  th e  s ta tem en t a s  an  
aid in evaluating  the  environm ental consequences. To a ssess  the  ade
quacy o f  com pliance w ith section 102(2XB) o f  th e  A ct th e  s ta tem en t shall, 
w hen a  cost-benefit analysis is prepared, discuss th e  relationship  be
tw een  th e  analysis and  any  analyses o f  unquantified  environm ental 
im pacts, values, and am enities. F o r purposes o f com plying with the  Act, 
th e  w eighing o f th e  m erits  and draw backs o f th e  various a lternatives 
need n o t be d isplayed in a  m onetary  cost-benefit analysis and should not 
be w hen th e re  a re  im portan t qualita tive considerations. In  any  event, an  
environm ental im pact s ta tem en t should a t  le a s t indicate those considera
tions, including fac to rs no t re la ted  to  environm ental quality , which a re  
likely to  be re levan t and im portan t to  a  decision.

§ 1502.24 Methodology and scientific accuracy
A gencies shall in su re  the  professional in teg rity , including scientific 

in teg rity , o f the  discussions and analyses in environm ental im pact s ta te 
m ents. They shall identify  any  m ethodologies used  and shall m ake
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explicit re fe rence  by fo o tn o te  to  th e  scientific and o th e r so u rces  relied 
upon fo r  conclusions in th e  s ta tem en t. A n agency m ay place discussion 
o f  m ethodology in an  appendix.

§ 1502.25 Environmental review and consultation requirements
(a) To th e  fu lle s t  e x te n t  possib le, agencies shall p rep a re  d ra f t  envi

ronm ental im pact s ta te m e n ts  concurren tly  w ith and in teg ra ted  w ith 
environm ental im pact an a ly ses  and  re la ted  su rveys and  s tu d ies  req u ired  
by the F ish  and  W ildlife C oordination A ct (16 U.S.C. 661 e t  seq.), th e  
N ational H istoric  P re se rv a tio n  A ct o f  1966 (16 U.S.C. 470 e t  seq.), th e  
E ndangered  Species A c t o f 1973 (16 U.S.C. 1531 e t seq.), and o th e r 
environm ental rev iew  law s and  executive orders.

(b) The d ra f t  env iro n m en ta l im pact s ta te m e n t shall lis t all F edera l 
perm its , licenses, a n d  o th e r  en titlem en ts which m u st be ob tained  in 
im plem enting th e  p roposal. I f  it  is uncerta in  w hether a  F edera l perm it, 
license, o r  o th e r  e n titlem en t is necessary , the  d ra f t  environm ental im pact 
s ta te m e n t shall so  ind icate .

App. B COUNCIL ON ENVIRONMENTAL QUALITY $ 1503.1

Part 1503 

Commenting
Sec.
1503.1 Inviting comments.
1503.2 Duty to comment
1503.3 Specificity of comments.
1503.4 Response to comments.

A uthority: N E P A , th e  Environm ental Q uality Im provem ent A ct of 
1970, a s  am ended (42 U.S.C. 4371 e t  seq.), sec. 309 of the  Clean A ir Act, 
a s  am ended  (42 U.S.C. 7609), and E.O. 11514 (M ar. 5, 1970, a s  am ended 
by E.O. 11991, M ay 24, 1977).

Source: 43 FR  55997, Nov. 29, 1978, un less o therw ise noted.

§ 1503.1 Inviting comments
(a) A f te r  p rep a rin g  a  d ra f t  environm ental im pact s ta te m e n t and 

b e fo re  p rep a rin g  a  final environm ental im pact s ta te m e n t th e  agency  
shall:

(1) O btain th e  com m ents o f  any  F edera l agency  which has 
ju risd ic tion  by law o r special expertise w ith re sp ec t to  any  environ
m en ta l im pact involved o r  which is au thorized  to  develop and  enfo rce  
env ironm ental s tan d ard s.

(2) R eq u est th e  com m ents of:
(i) A ppropriate  S ta te  and local agencies which a re  au th o 

rized to  develop and  enforce environm ental s tan d ard s;
(ii) Indian tribes, when the e ffec ts  m ay be on a  reservation ; 

and
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(iii) A ny ag en cy  w hich h as  req u ested  th a t  i t  receive s ta te 
m ents on actions o f  th e  kind proposed.

O ffice o f M anagem ent an d  B u d g et C ircu la r A -95 (Revised), th ro u g h  its 
sy stem  o f c learinghouses, provides a  m eans o f secu rin g  th e  view s of 
S ta te  and local environm enta l agencies. The clearinghouses m ay be 
used , by m utual a g reem en t o f  th e  lead agency  and the  clearinghouse, fo r 
secu ring  S ta te  and local review s o f th e  d ra f t  environm ental im pact 
s ta tem en ts .

(3) R eq u est com m ents from  th e  applicant, if  any.
(4) R eq u est com m ents from  th e  public, a ffirm atively  soliciting

com m ents from  those p ersons o r  o rgan iza tions who m ay be in te re s t
ed  o r affec ted .

(b) An agency  m ay re q u e s t com m ents on a final environm ental 
im pact s ta te m e n t b efo re  th e  decision is finally  made. In  an y  case  o th e r 
agencies o r  p ersons m ay m ake com m ents b efo re  the final decision unless 
a  d iffe ren t tim e is provided un d er § 1506.10.

§ 1503.2 Duty to comment
F edera l agencies w ith ju risd ic tion  by law  o r special ex p ertise  w ith 

resp ec t to  any env ironm ental im pact involved and agencies which a re  
au thorized  to  develop and enfo rce  environm enta l s tan d a rd s  shall com 
m en t on s ta te m e n ts  w ith in  th e ir  ju risd iction , expertise , o r  au tho rity . 
A gencies shall com m ent w ithin the  tim e period specified fo r  com m ent in 
$ 1506.10. A F ederal agency  m ay rep ly  th a t  it  has no c o m m e n t I f  a  
cooperating  agency  is sa tisfied  th a t  its  view s a re  adequate ly  reflec ted  jn 
th e  env ironm ental im pact s ta tem en t, i t  should  reply th a t  i t  h as  no 
co m m en t

§ 1503.3 Specificity of comments
(a) C om m ents on an  env ironm ental im pact s ta tem en t o r  on a  pro

posed action shall be a s  specific as  possib le and  m ay ad d ress  e ith e r  the 
adequacy  o f  the s ta te m e n t o r  th e  m erits  o f  th e  a lte rna tives d iscussed  o r 
both.

(b) W hen a  com m enting  agency  criticizes a  lead agency ’s predictive 
m ethodology, th e  com m enting  agency  shou ld  describe th e  a lte rn a tiv e  
m ethodology which it  p re fe rs  and  w hy.

(c) A cooperating  ag en cy  sha ll specify  in its  com m ents w h e th e r it 
needs additional in form ation  to  fu lfill o th e r  applicable environm ental 
review s o r  consulta tion  req u irem en ts  and  w h a t inform ation it  needs. In 
p articu la r, i t  shall specify  any  additional inform ation it  needs to  com m ent 
ad equa te ly  on the  d ra f t  s ta te m e n t’s analysis  o f  sign ifican t site-specific 
e ffec ts  associa ted  w ith  th e  g ra n tin g  o r  approving  by th a t  cooperating  
agency o f n ecessary  F ed era l p erm its , licenses, o r en titlem ents.

(d) W hen a  cooperating  agency  w ith jurisd iction  by law  objects to  or 
ex p resses  re se rv a tio n s a b o u t th e  proposal on g rounds o f  environm ental

§ 1503.1 COUNCIL ON ENVIRONMENTAL QUALITY App. B
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im paffi, the  agency  exp ressing  the  objection o r reservation  shall specify 
the m itigation m easu res it considers necessary  to  allow th e  agency  to  
g ra n t or approve applicable perm it, license, o r re la ted  req u irem en ts  or 
concurrences.

§ 1503.4 Response to comments
(a) An agency p rep arin g  a  final environm ental im pact s ta te m e n t 

shall assess and consider com m ents both individually and  collectively, 
and shall respond by one o r m ore o f  the  m eans listed  below, s ta tin g  its  
response in th e  final s ta tem en t. Possible responses a re  to:

(1) Modify a lte rna tives including the  proposed action.
(2) Develop and  evaluate  a lternatives no t previously given seri

ous consideration by th e  agency.
(3) Supplem ent, im prove, o r modify its  analyses.
(4) M ake fac tu a l corrections.
(5) Explain w hy th e  com m ents do n o t w a rra n t fu r th e r  agency  

response, citing th e  sources, au thorities, o r  reasons which su p p o rt 
th e  agency’s position and, if  appropriate , indicate those c ircum stanc
es which would tr ig g e r  agency reapp ra isa l o r  fu r th e r  response.

(b) All substan tive  com m ents received on the  d ra f t  s ta te m e n t (or 
sum m aries th e reo f w h ere  th e  response h as  been exceptionally volum i
nous), should be a ttach ed  to  th e  final s ta te m e n t w heth er o r  no t th e  
com m ent is th o u g h t to  m erit individual discussion by the  agency in the 
te x t of the sta tem en t.

(c) I f  changes in re sponse  to  com m ents a re  m inor and a re  confined 
to  the responses described  in p a rag rap h s  (a)(4) and (5) o f  th is  section, 
agencies m ay w rite th em  on e r ra ta  sh ee ts  and  a ttach  them  to  th e  
s ta tem en t instead o f  rew ritin g  the  d ra f t  s ta tem en t. In such cases only 
the com m ents, th e  responses, and  th e  changes and no t th e  final s ta te 
m ent need be circu lated  (§ 1502.19). The en tire  docum ent w ith a  new  
cover shee t shall be filed a s  th e  final s ta tem en t (§ 1506.9).

Part 1504
Predecision Referrals to the Council o f Proposed Federal 

Actions Determined to be Environmentally 
Unsatisfactory

Sac.
1504.1 Purpose.
1504.2 Criteria for referral.
1504.3 Procedure for referrals and response.

A uthority: N E PA , th e  Environm ental Q uality Im provem ent A ct of 
1970, as  am ended (42 U.S.C. 4371 el seq.), sec. 309 o f  th e  Clean A ir Act, 
as am ended (42 U.S.C. 7609), and  E.O. 11514 (M ar. 5, 1970, as am ended 
by E.O. 11991, May 24, 1977).
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§ 1504.1 COUNCIL ON ENVIRONMENTAL QUALITY

Source: 43 FR 55998, Nov. 29, 1978, unless o therw ise  noted.

§ 1504.1 Purpose
(a) This p a r t estab lishes procedures fo r  re fe rr in g  to  th e  Council 

F edera l in teragency  d isagreem ents concerning proposed m ajor Federal 
actions th a t  m ight cause  unsa tisfac to ry  environm ental e ffec ts . I t  pro
vides m eans fo r  early  resolution o f  such d isagreem ents.

(b) U nder section 309 of th e  Clean A ir A ct (42 U.S.C. 7609), the 
A dm in istra to r o f th e  Environm ental P ro tection  A gency is directed to 
review  and  com m ent publicly on th e  environm ental im pacts o f  Federal 
activities, including actions for which environm ental im pact sta tem en ts  
a re  prepared. I f  a f te r  this review the  A dm in istra to r determ ines th a t the 
m a tte r  is “u n sa tisfac to ry  from  the  s tandpo in t o f  public health  o r w elfare 
o r  environm ental quality ,” section 309 d irec ts  th a t  the  m a tte r  be re fe rred  
to the Council (h e rea fte r “environm ental re fe r ra ls ”).

(c) U nder section 102(2)(C) o f th e  A ct o th e r  F ederal agencies may 
m ake sim ilar review s o f environm ental im pact sta tem en ts , including 
ju dgm en ts on the  acceptability  o f anticipated  environm ental im pacts. 
T hese review s m ust be m ade available to the  P resident, the Council and 
th e  public.

§ 1504.2 Criteria for referral
Environm ental re fe rra ls  should be m ade to  the  Council only a f te r  

concerted, tim ely (as early  as possible in the  process), b u t unsuccessful 
a ttem p ts  to resolve d ifferences w ith the  lead agency. In determ ining 
w h a t environm ental objections to  the  m a tte r  a re  appropria te  to  re fe r  to 
th e  Council, an agency should w eigh potential adverse  environm ental 
im pacts, considering:

(a) Possible violation o f national environm ental s tan d ard s or 
policies.

(b) Severity.
(c) G eographical scope.

(d) D uration.

(e) Im portance a s  precedents.

(0  A vailability o f  environm entally  p re fe rab le  alternatives.

§ 1504.3 Procedure for referrals and response
(a) A Federal agency m aking the  re fe rra l to  th e  Council shall:

(1) Advise the  lead agency a t  the  ea rlie s t possible tim e th a t it 
in tends to  re fe r  a  m a tte r to the  Council un less a  satisfac to ry  
ag reem en t is reached.

(2) Include such advice in the  re fe rr in g  agency’s com m ents on 
the  d ra f t  environm ental im pact sta tem en t, except w hen the s ta te 
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m ent does n o t contain ad e q u a te  inform ation to  perm it an  asse ssm en t 
o f the m a tte r 's  environm enta l acceptability.

(3) Identify  any  essen tia l inform ation th a t is lacking and re 
q u est th a t  it be m ade availab le a t  the  earlies t possible time.

(4) Send copies o f  such  advice to  the  Council.

(b) The re fe rr in g  agency  shall deliver its re fe rra l to  th e  Council no t 
la te r  than  tw enty-five (25) day s a f te r  th e  final environm ental im pact 
s ta te m e n t has been m ade availab le  to  th e  E nvironm ental P ro tec tion  
Agency, com m enting agencies, and  the  public. E xcep t w hen an  ex ten 
sion o f  th is period has been g ra n te d  by th e  lead agency, the  Council will 
no t accep t a  re fe rra l a f te r  th a t  date .

(c) The re fe rra l shall consist of:

(1) A copy o f th e  le tte r  s igned  by th e  head o f th e  re fe rr in g  
agency  and delivered to  th e  lead agency  inform ing th e  lead agency 
o f  th e  re fe rra l and th e  rea so n s  fo r  it, and  req u estin g  th a t  no action 
be tak en  to  im plem ent th e  m a tte r  until the  Council ac ts  upon the  
re fe rra l. The le tte r  shall include a  copy o f the  s ta te m e n t re fe rred  to  
in (c)(2) o f  th is section.

(2) A s ta tem en t su p p o rted  by fac tu a l evidence leading to  th e  
conclusion th a t the  m a tte r  is u n sa tisfac to ry  from  the standpo in t o f 
public health  or w elfare  o r  env ironm ental quality . The s ta tem en t 
shall:

(i) Identify  any  m ateria l fa c ts  in con troversy  and incorpo
ra te  (by re ference  if  ap p rop ria te ) ag reed  upon fac ts.

(ii) Identify  any ex is tin g  environm ental requ irem en ts o r 
policies which would be v io lated  by th e  m a tte r,

(iii) P re sen t th e  rea so n s  w hy th e  re fe rr in g  agency  believes 
th e  m a tte r  is environm enta lly  unsa tisfac to ry ,

(iv) Contain a  find ing  by  th e  agency  w h e th e r th e  issue 
raised  is of national im portance  because  o f  th e  th re a t to  national 
environm ental re so u rces  o r  policies o r  fo r  som e o th e r reason,

(v) Review the  s tep s  tak en  by the  re fe rr in g  agency  to  b ring  
its concerns to  th e  a tten tio n  o f  th e  lead agency a t  the  ea rlie s t 
possible tim e, and

(vi) Give th e  re fe r r in g  ag en cy ’s recom m endations a s  to  
w h a t m itigation a lte rn a tiv e , fu r th e r  study , o r o th e r course  o f 
action (including ab an d o n m en t o f  the  m atte r) a re  necessary  to  
rem edy the  situation .

(d) N o t la te r  th an  tw enty-five (25) day s a f te r  the  re fe rra l to  th e  
Council th e  lead agency m ay d e liver a  response  to  the  Council, and  the  
re fe rrin g  agency. I f  the  lead agency  req u ests  m ore tim e and gives 
a ssu rance  th a t the m a tte r will n o t go  fo rw ard  in the  interim , the  Council 
m ay g ra n t an  extension. The re sp o n se  shall:

(1) A ddress fully th e  is su e s  ra ised  in th e  re fe rra l.

COUNCIL ON ENVIRONMENTAL QUALITY § 1504.3
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(2) Be su p p o rted  by evidence.
(3) Give th e  lead  a g en cy 's  response  to  the  re fe rr in g  ag en cy 's  

recom m endations.

(e) In te re s ted  persons (including the  applicant) m ay deliver th e ir  
view s in w riting  to  th e  Council. V iews in su p p o rt o f  th e  re fe rra l should  
be delivered no t la te r  th a n  th e  re fe rra l. Views in su p p o rt o f  the 
response  shall be delivered  n o t la te r  th an  th e  response.

(f) N o t la te r  th a n  tw en ty -five  (25) days a f te r  rece ip t o f both  th e  
re fe rra l and  an y  resp o n se  o r  upon being  inform ed th a t  th e re  will be no 
response  (un less th e  lead  ag en cy  a g re e s  to  a  lo n g er tim e), the  Council 
m ay tak e  one o r  m ore o f  th e  follow ing actions:

(1) C onclude th a t  th e  p rocess o f re fe rra l and  response  h as  
successfu lly  reso lved  th e  problem .

(2) In itia te  d iscussions w ith  th e  agencies w ith  th e  objective of 
m ediation w ith  re fe r r in g  an d  lead  agencies.

(3) Hold public m eetings o r  hearin g s to  obtain additional view s 
and  inform ation.

(4) D eterm ine  th a t  th e  issue  is no t one o f national im portance 
and re q u e s t th e  re fe rr in g  and  lead agencies to p u rsu e  th e ir decision 
process.

(5) D eterm ine th a t  th e  issue  should be fu r th e r  nego tia ted  by th e  
re fe rr in g  and lead agencies and  is no t app rop ria te  fo r  Council 
consideration  until one o r  m ore heads o f  agencies re p o rt to  th e  
Council th a t  the  ag en c ies’ d isag reem en ts  a re  irreconcilable.

(6) P ublish  its  find ings and  recom m endations (including w here  
app rop ria te  a  find ing  th a t  th e  subm itted  evidence does no t su p p o rt 
the  position o f an  agency).

(7) W hen ap p ro p ria te , su b m it th e  re fe rra l and  th e  response  
to g e th e r  w ith th e  C ouncil’s  recom m endation to  th e  P resid en t fo r  
action.

(g) T he Council sha ll ta k e  no lo n g er th an  60 days to  com plete the  
ac tions specified in p a ra g ra p h  (f)(2), (3), o r  (5) o f  th is  section.

(h) W hen th e  re fe r ra l  involves an  action requ ired  by s ta tu te  to  be 
determ ined  on th e  record  a f te r  opportun ity  fo r  agency  hearing , th e  
re fe rra l shall be conducted  in a  m an n e r con sis ten t w ith  5 U.S.C. 557(d) 
(A dm inistra tive P rocedure  Act).

[43 F R  55998, Nov. 29, 1978; 44 FR  873, Ja n . 3, 1979]

Part 1505
NEPA and Agency Decisionmaking

Sec.
1605.1 Agency decisionmaking procedures.
1506.2 Record of decision in cases requiring environmental impact statements.
1505.3 Implementing the decision.
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Authority: N EPA , the  Environm ental Q uality Im provem ent A ct of 
1970, as amended (42 U.S.C. 4371 et seq.), sec. 309 o f th e  Clean A ir Act, 
as amended (42 U.S.C. 7609), and E.O. 11514 (M ar. 5, 1970, as am ended 
by E.O. 11991, May 24, 1977).

Source: 43 FR 55999, Nov. 29, 1978, un less o therw ise noted.

§ 1505.1 Agency decisionmaking procedures
Agencies shall adop t procedures (§ 1507.3) to  en su re  th a t  decisions 

a re  m ade in accordance w ith  the  policies and purposes o f th e  Act. Such 
procedures shall include b u t no t be lim ited to:

(a) Im plem enting procedures un d er section 102(2) to  achieve the  
requirem ents o f  sections 101 and 102(1).

(b) D esignating  the  m ajor decision points fo r the  agency ’s prin
cipal p rogram s likely to  have a  sign ifican t e ffec t on the hum an 
environm ent and assu rin g  th a t  th e  N E PA  process corresponds w ith 
them .

(c) Requiring th a t  re levan t environm ental docum ents, com
m ents, and responses be p a r t o f the record in form al ru lem aking  or 
adjudicatory proceedings.

(d) R equiring th a t  re levant environm ental docum ents, com
m ents, and responses accom pany the  proposal th rough  existing 
agency review processes so th a t  agency officials u se  the  s ta tem en t 
in m aking decisions.

(e) Requiring th a t  the a lternatives considered by the decision
m aker are  encom passed by the range of a lternatives discussed in the 
re levan t environm ental docum ents and th a t the  decisionm aker con
sider the a lternatives described in the  environm ental im pact s ta te 
m ent. If  ano ther decision docum ent accom panies the  re lev an t envi
ronm ental docum ents to  th e  decisionm aker, agencies a re  encouraged 
to m ake available to the  public before the  decision is m ade any p a rt 
of th a t  docum ent th a t  re la tes to  the  com parison o f a lternatives.

§ 1505.2 Record of decision in cases requiring environmental im
pact statements

A t the  tim e o f its  decision (§ 1506.10) or, if  appropriate, its recom 
m endation to  C ongress, each agency shall p rep are  a  concise public record 
of decision. The record, which m ay be in teg ra ted  into any  o th e r record 
p repared  by the  agency, including th a t  required  by OMB C ircular A -95 
(Revised), p a r t I, sections 6(c) and (d), and p a r t II, section 5(b)(4), shall:

(a) S ta te  w hat the  decision was.
(b) Identify  all a lte rnatives considered by the  agency in reach

ing its decision, specifying the  a lternative  o r  a lte rnatives which w ere 
considered to  be environm entally p referab le. An agency m ay dis
cuss preferences am ong alternatives based  on re levan t fac to rs  in
cluding economic and technical considerations and agency s ta tu to ry

App. COUNCIL ON ENVIRONMENTAL QUALITY § 1505.2
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missions. An agency  shall identify and discuss all such fac to rs 
including any essen tia l considerations of national policy w hich w ere 
balanced by th e  agency  in m aking its decision and s ta te  how those 
considerations en te red  into its decision.

§ 1505.2 COUNCIL ON ENVIRONMENTAL QUALITY App. B

(c) S ta te  w heth er all practicable m eans to  avoid o r minimize 
environm ental harm  from  th e  a lternative  selected have been 
adopted, and if  not, w hy they  w ere not. A m onitoring and  enforce
m ent program  shall be adopted and sum m arized w here applicable 
fo r  any  m itigation.

§ 1505.3 Implementing the decision
Agencies m ay provide fo r  m onitoring to  a ssu re  th a t  th e ir  decisions 

a re  carried ou t and should  do so in im portan t cases. M itigation (§ 1505.- 
2(c)) and o th e r conditions estab lished  in th e  environm ental im pact s ta te 
m ent o r d u ring  its review  and  com m itted as p a r t o f th e  decision shall be 
im plem ented by the  lead agency  o r  o ther appropriate consenting  agency. 
The lead agency shall:

(a) Include app rop ria te  conditions in g ran ts , perm its o r  o ther 
approvals.

(b) Condition fund ing  o f actions on m itigation.
(c) Upon req u est, inform  cooperating  o r com m enting agencies 

on p rog ress in ca rry in g  o u t m itigation m easures which they  have 
proposed and which w ere adopted by the agency m aking the deci
sion.

(d) Upon req u est, m ake available to  the  public the  re su lts  o f 
re levan t m onitoring.

Part 1506
Other Requirements of NEPA

Sec.
1506.1 Limitations on actions during NEPA process.
1606.2 Elimination of duplication with State and local procedures.
1506.3 Adoption.
1506.4 Combining documents.
1506.5 Agency responsibility.
1506.6 Public involvement.
1506.7 Further guidance.
1506.8 Proposals for legislation.
1506.9 Filing requirements.
1506.10 Timing of agency action.
1506.11 Emergencies.
1506.12 Effective date.

A uthority: N EPA , the  Environm ental Q uality Im provem ent A ct o f 
1970, a s  am ended (42 U.S.C. 4371 et seq.), sec. 309 o f  th e  Clean A ir Act, 
a s  am ended (42 U.S.C. 7609), and  E.O. 11514 (Mar. 5, 1970, aa  am ended 
by E.O. 11991, May 24, 1977).
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Source: 43 FR  56000, Nov. 29, 1978, un less o therw ise  noted.

§ 1506.1 Limitations on actions during NEPA process

(a) U ntil an  agency  issues a  record  o f  decision as provided in 
§ 1505.2 (except as provided in p a rag rap h  (c) o f  th is  section), no action 
concerning the  proposal shall be tak en  w hich would:

(1) H ave an  adverse  environm ental im pact; or

(2) Lim it the  choice o f  reasonab le  a lte rn a tiv es .

(b) I f  any  agency  is considering an  application  from  a  non-Federal 
en tity , and is aw are  th a t  th e  applicant is ab o u t to  tak e  an  action w ithin 
th e  ag en cy ’s jurisd iction  th a t  w ould m ee t e ith e r  o f  th e  c rite ria  in p a ra 
g ra p h  (a) o f  th is  section , then  th e  agency  shall prom ptly  notify  th e  
app lican t th a t  th e  agency  will tak e  ap p ro p ria te  action to  in su re  th a t  the  
objectives and procedures o f N EPA  a re  achieved.

(c) W hile w ork on a  requ ired  p ro g ram  env ironm ental im pact s ta te 
m en t is in p ro g re ss  and  th e  action is n o t covered by an  ex isting  p rog ram  
s ta te m e n t, agencies shall n o t undertake  in the  in terim  any  m ajor F edera l 
action  covered by th e  p rog ram  which m ay sign ifican tly  a ffe c t th e  quality  
o f th e  hum an  env ironm ent unless such action:

(1) Is ju stified  independently  o f th e  p rogram ;
(2) Is  itse lf accom panied by  an  ad eq u a te  environm ental im pact

s ta tem en t; and
(3) Will n o t prejudice the u ltim ate  decision on th e  p rogram .

In te rim  action prejudices th e  u ltim ate  decision on the  p rog ram  w hen
it  ten d s to  determ ine su b seq u en t developm ent o r  lim it a lte rn a tiv es .

(d) T his section does no t preclude developm ent by app lican ts of 
p lans o r  designs o r  perfo rm ance o f  o th e r  w ork  n ecessa ry  to  su p p o rt an  
application  fo r  F ederal, S ta te  o r local p e rm its  o r  a ssistance . N o th ing  in 
th is  section  shall p reclude R ura l E lectrification  A dm inistra tion  approval 
o f  m inim al exp en d itu res  n o t affec tin g  th e  env ironm en t (e.g. long lead- 
tim e  equ ipm en t and  p u rch ase  options) m ade b y  non-governm ental e n ti
ties seek ing  loan g u a ra n te e s  from  th e  A dm inistra tion .

§ 1506.2 Elimination of duplication with State and local proce
dures

(a) A gencies au thorized  by law to coopera te  w ith S ta te  agencies o f 
s ta tew ide  jurisd iction  p u rsu a n t to  section 102(2)(D) o f  th e  A ct m ay do so.

(b) A gencies shall coopera te  w ith S ta te  and  local agencies to  the  
fu lle s t e x te n t possible to  reduce duplication betw een  N E PA  and  S ta te  
and  local requ irem en ts, u n less the agencies a re  specifically b a rred  from  
doing so by som e o th e r law . E xcept fo r cases  covered  by p a ra g ra p h  (a) 
o f th is  section, such  cooperation  shall to  the  fu lle s t e x te n t possib le 
include:

(1) Jo in t p lan n in g  processes.

COUNCIL ON ENVIRONMENTAL QUALITY § 1506.2

973



(2) Jo in t environm ental re sea rch  and  stud ies.
(3) Jo in t public hearings (except w h ere  o therw ise provided by

s ta tu te .
(4) Jo in t environm ental assessm en ts .

(c) A gencies shall cooperate w ith  S ta te  and  local agencies to  the 
fu lle s t e x te n t possible to  reduce duplication  betw een  N E PA  and com pa
rab le  S ta te  and  local requ irem en ts, u n less th e  agencies a re  specifically 
b a rred  from  doing so by som e o th e r law . E xcep t fo r cases covered by 
p a rag rap h  (a) o f  th is  section, such cooperation  shall to  th e  fu lle s t ex ten t 
possible include jo in t environm ental im pact s ta tem en ts . In  such  cases 
one o r  m ore F ed era l agencies and one o r  m ore S ta te  o r  local agencies 
shall be jo in t lead agencies. W here S ta te  law s o r  local o rd inances have 
environm ental im pact s ta te m e n t req u irem en ts  in addition  to  b u t  no t in 
conflict w ith tho se  in N E PA , F ederal agencies shall coopera te  in fu lfill
ing  th ese  req u irem en ts  as well as  th o se  o f F edera l law s so th a t  one 
docum ent will com ply w ith  all applicable law s.

(d) To b e tte r  in te g ra te  environm ental im pact s ta te m e n ts  in to  S ta te  
o r local p lann ing  p rocesses, s ta te m e n ts  shall d iscuss an y  inconsistency of 
a  proposed action w ith any  approved  S ta te  o r  local p lan  and  law s 
(w hether o r  no t federa lly  sanctioned). W here an  inconsistency ex ists, 
the  s ta te m e n t should  describe th e  e x te n t to  w hich th e  agency  would 
reconcile its  p roposed action w ith th e  p lan  o r  law.

§ 1506.3 Adoption
(a) An agency  m ay adopt a  F ed era l d r a f t  o r  fina l environm enta l 

im pact s ta te m e n t o r  portion th e re o f provided th a t  th e  s ta te m e n t o r 
portion  th e reo f m eets th e  s ta n d a rd s  fo r  an  ad eq u a te  s ta te m e n t u n d er 
th e se  regu la tions.

(b) I f  th e  ac tions covered by th e  o rig inal env ironm enta l im pact 
s ta te m e n t and  th e  proposed action a re  su b stan tia lly  th e  sam e, th e  agency  
adop ting  a n o th e r ag en cy ’s  s ta te m e n t is n o t req u ired  to  rec ircu la te  it  
excep t a s  a  final s ta te m e n t  O therw ise  th e  adop ting  agency  shall t r e a t  
th e  s ta te m e n t a s  a  d r a f t  and  rec ircu la te  i t  (except a s  provided in 
p a ra g ra p h  (c) o f  th is  section).

(c) A coopera ting  agency  m ay ad o p t w ith o u t rec ircu la tin g  th e  envi
ronm enta l im pact s ta te m e n t o f  a  lead  ag en cy  w hen, a f te r  an  independent 
review  o f  th e  s ta te m e n t, th e  co opera ting  agency  concludes th a t  its  
com m ents and  su g g e s tio n s  have been sa tisfied .

(d) W hen an  ag en cy  adop ts a  s ta te m e n t w hich is n o t final w ith in  the  
agency  th a t  p rep a red  it, o r  when th e  action  i t  a s se sse s  is th e  su b jec t o f  a  
re fe rra l u n d e r P a r t  1504, o r  w hen th e  s ta te m e n t’s  adeq u acy  is the  
su b jec t o f  a  judicial action  which is n o t final, th e  agency  sh a ll so  specify.

§ 1506.4 Combining documents
Any env ironm enta l docum ent in com pliance w ith  N E P A  m ay be 

com bined w ith  an y  o th e r  agency  docum ent to  reduce  duplication  and  
paperw ork .

§ 1506.2 COUNCIL ON ENVIRONMENTAL QUALITY App. B
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§ lS 0 6 .M ie n e ;  responsibility
(a) In form ation . I f  an  agency  requires an  applican t to  subm it 

environm ental inform ation fo r possible use by the agency in preparing  
an environm ental im pact s ta tem en t, then the agency should a ss is t the 
applicant by outlining the  types o f  inform ation required . The agency 
shall independently evaluate  the inform ation subm itted  and shall be 
responsible fo r its accuracy. I f  th e  agency chooses to  use  th e  inform a
tion subm itted by th e  app lican t in th e  environm ental im pact s ta tem en t, 
either directly o r by reference , th en  the  nam es o f th e  persons responsible 
for the independent evaluation  shall be included in the  list o f  p reparers 
(§ 1502.17). I t  is the  in te n t o f  th is  parag raph  th a t  acceptable w ork not 
be redone, b u t th a t  it  be verified by the agency.

(b) E n viro n m en ta l assessm ents. I f  an agency perm its  an  applicant 
to prepare an  environm ental assessm ent, the agency, besides fulfilling 
the requirem ents of p a rag rap h  (a) o f th is section, shall m ake its own 
evaluation o f the  environm ental issues and take  responsibility fo r the 
scope and conten t o f  th e  environm ental assessm ent.

(c) E n v iro n m en ta l im pact statem ents. E xcep t a s  provided in 
§§ 1506.2 and 1506.3 any environm ental im pact s ta tem en t prepared  
p u rsu an t to  the  requ irem ents o f  N E PA  shall be p repared  d irectly  by o r 
by a  con tracto r selected by the  lead agency or w here appropria te  under 
§ 1501.6(b), a  cooperating  agency. I t  is the  in ten t o f  these  regu lations 
th a t  the con tracto r be chosen solely by the  lead agency, o r by the lead 
agency in cooperation w ith cooperating  agencies, o r w here appropriate 
by a cooperating agency to  avoid any  conflict o f  in terest. C ontractors 
shall execute a disclosure s ta te m e n t prepared  by the  lead agency, o r 
w here appropriate the  cooperating  agency, specifying th a t  they  have no 
financial o r  o ther in te res t in the  outcom e o f the project. I f  th e  docum ent 
is prepared by contract, th e  responsible Federal official shall fu rn ish  
guidance and partic ipate  in th e  p reparation  and shall independently 
evaluate the s ta tem en t prior to  its  approval and tak e  responsibility fo r 
its scope and contents. N o th ing  in th is  section is intended to  prohibit 
any agency from  req u estin g  any  person to  subm it inform ation to  it o r  
prohibit any person from  subm itting  inform ation to  any agency.

§ 1506.6 Public involvement
Agencies shall:
(a) Make diligent e ffo rts  to  involve the  public in p reparing  and 

implementing th e ir  N EPA  procedures.
(b) Provide public notice o f  N EPA -related hearings, public m eetings, 

and the availability o f  environm ental docum ents so a s  to  inform  those 
persons and agencies who may be in terested  or affected .

(1) In all cases the  agency shall mail notice to  those who have
requested  it on an  individual action.

(2) In the  case o f an action w ith effec ts  o f  national concern
notice shall include publication in the F ederal R egister and notice by
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mail to  national o rganizations reasonably  expected to  be in terested  
in the  m a tte r  and  may include listing  in the 102 M onitor. An 
agency engaged  in ru lem aking  m ay provide notice by mail to nation
al organizations who have requested  th a t  notice regu la rly  be provid
ed. Agencies shall m aintain a  list o f  such organizations.

(3) In th e  case of an  action with e ffec ts  prim arily  o f  local 
concern the  notice may include:

(i) N otice to  S ta te  and areaw ide clearinghouses p u rsu a n t to 
0M B  C ircular A -95 (Revised).

(ii) N otice to Indian tribes when e ffec ts  m ay occur on 
reservations.

(iii) Follow ing the  a ffec ted  S ta te ’s  public notice procedures 
fo r  com parable actions.

(iv) Publication in local new spapers (in papers o f general 
circulation ra th e r  than  legal papers).

(v) N otice th ro u g h  o th e r local media.
(vi) N otice to  potentially  in terested  com m unity o rgan iza

tions including sm all business associations.
(vii) Publication in new sle tters  th a t  may be expected to  

reach  potentially  in terested  persons.

(viii) D irect m ailing to  ow ners and occupants o f nearby  or 
affected  p roperty .

(ix) P osting  o f notice on and  o ff  s ite  in the a re a  w here the 
action is to  be located.

(c) Hold o r sponsor public hearings o r  public m eetings w henever 
appropriate  o r in accordance w ith s ta tu to ry  requ irem ents applicable to 
the  agency. C riteria  shall include w hether th ere  is:

(1) S ubstan tia l environm ental controversy  concerning the pro
posed action o r  sub stan tia l in te re s t in holding the  hearing.

(2) A re q u e s t fo r a  h earin g  by ano ther agency  w ith jurisdiction 
over the  action supported  by reasons why a  hearing  will be helpful. 
I f  a  d ra f t  environm ental im pact sta tem en t is to be considered a t  a  
public hearing, th e  agency should m ake the  s ta tem en t available to 
the public a t  leas t 15 days in advance (unless th e  purpose o f the  
hearing  is to  provide inform ation fo r the d ra f t  environm ental im pact 
sta tem ent).

(d) Solicit appropriate information from the public.
(e) Explain in its procedures w here in terested  persons can g e t 

inform ation o r  s ta tu s  rep o rts  on environm ental im pact sta tem en ts  and 
o th e r e lem ents o f  th e  N EPA  process.

(f) M ake environm ental im pact sta tem en ts, the com m ents received, 
and any underly ing docum ents available to  the  public p u rsu an t to the 
provisions o f  the Freedom  o f Inform ation A ct (5 U.S.C. 552), w ithout 
reg ard  to  the  exclusion fo r interagency m em oranda w here such memo-
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randa  tran sm it com m ents o f  F ederal agencies on th e  environm ental 
im pact of the proposed action. M aterials to  be m ade availab le to  the 
public shall be provided to  th e  public w ithou t ch a rg e  to  th e  ex ten t 
practicable, o r  a t  a fee w hich is no t m ore than  th e  ac tual costs of 
reproducing copies requ ired  to  be se n t to  o th e r F ederal agencies, includ
ing the Council.

§ 1506.7 Further guidance

The Council m ay provide fu r th e r  gu idance concern ing  N E P A  and  its  
procedures including:

(a) A handbook w hich th e  Council m ay su p p lem en t from  tim e to  
tim e, which shall in plain lan g u ag e  provide gu idance and  in structions 
concerning th e  application  o f  N E P A  and  th e se  regu la tions.

(b) Publication o f  th e  Council’s  M em oranda to  H eads o f  A gen
cies.

(c) In conjunction w ith  th e  E nvironm ental P ro tec tion  A gency 
and  the  publication o f  th e  102 M onitor, notice of:

(1) R esearch  activities;

(2) M eetings and  conferences re la ted  to  N E PA ; and

(3) S uccessfu l and  innovative procedures used  by agencies
to  im plem ent N E PA .

§ 1506.8 Proposals for legislation
(a) The N EPA  process fo r  p roposals fo r  leg isla tion  (§ 1508.17) sig 

nificantly affec ting  th e  q u a lity  o f  th e  hum an env ironm en t sha ll be 
in teg ra ted  w ith th e  leg isla tive process o f th e  C ongress. A legislative 
environm ental im pact s ta te m e n t is th e  detailed  s ta te m e n t requ ired  by 
law  to  be included in a  recom m endation o r  re p o rt on a  legislative 
proposal to  C ongress. A leg isla tive  environm ental im pact s ta tem en t 
shall be considered p a r t  o f  th e  form al tra n sm itta l o f a  leg isla tive p ropos
al to  Congress; how ever, it m ay be tran sm itted  to  C ongress up  to  30 
days la te r  in o rder to  allow tim e fo r com pletion o f an  accu ra te  s ta te m e n t 
which can serve as th e  b asis  fo r public and  C ongressional debate. The 
s ta tem en t m ust be availab le in tim e fo r C ongressional hearin g s and 
deliberations.

(b) P reparation  o f a  leg isla tive environm ental im pact s ta te m e n t shall 
conform  to the req u irem en ts  o f  th e se  reg u la tio n s except as  follows:

(1) T here need n o t be a  scoping process.

(2) The leg isla tive s ta te m e n t shall be p repared  in the  sam e 
m anner as a d ra f t  s ta te m e n t, b u t  shall be considered th e  "detailed  
s ta tem en t” requ ired  by s ta tu te ; Provided, T h a t w hen any o f the  
following conditions e x is t bo th  th e  d ra f t  and final environm ental 
im pact s ta tem en t on th e  leg isla tive  proposal shall be p repared  and  
circulated as provided by  §§ 1503.1 and  1506.10.
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(i) A C ongressional Com m ittee w ith jurisd iction  over th e  
proposal has a  ru le  requ iring  both  d ra f t  and final environm ental 
im pact s ta tem en ts .

(ii) T he proposal re su lts  from  a study  p rocess requ ired  by 
s ta tu te  (such as  those required  by the Wild and Scenic R ivers 
A ct (16 U.S.C. 1271 e t  seq.) and  the  W ilderness A ct (16 U.S.C. 
1131 e t  seq.)).

(iii) L egisla tive approval is so u g h t fo r F ederal o r federa lly  
ass is ted  construction  o r  o th e r pro jects which the agency  recom 
m ends be located a t  specific geograph ic  locations. F o r propos
als req u irin g  an  environm ental im pact s ta te m e n t fo r  th e  acquisi
tion of space by the  G eneral Services A dm inistra tion , a  d ra f t  
s ta te m e n t shall accom pany th e  P rospectus o r the  11(b) R eport 
o f B uilding P ro jec t S urveys to  the C ongress, and a  final s ta te 
m en t shall be com pleted befo re  site  acquisition.

(iv) T he agency  decides to p rep are  d ra f t  and  final s ta te 
m ents.

(c) C om m ents on th e  legislative s ta tem en t shall be given to  th e  lead 
agency  w hich shall fo rw ard  them  along w ith its own responses to  the  
C ongressional com m ittees w ith jurisdiction.

§ 1506.9 Filing requirements

E nvironm ental im pact s ta tem en ts  to g e th e r w ith com m ents and  re 
sponses shall be filed w ith th e  Environm ental Protection  A gency, a tte n 
tion O ffice o f  F ederal A ctivities (A-104), 401 M S tre e t SW., W ashington , 
D.C. 20460. S ta tem en ts  shall be filed w ith EPA  no earlie r than  th ey  a re  
a lso  tran sm itted  to  com m enting agencies and m ade available to  the  
public. EPA  shall deliver one copy o f each s ta te m e n t to  th e  Council, 
which shall sa tisfy  th e  req u irem en t o f  availability  to the P residen t. EPA  
m ay issue guidelines to  agencies to  im plem ent its responsibilities u n d er 
th is  section and § 1506.10.

§ 1506.10 Timing of agency action

(a) T he E nvironm ental P ro tection  A gency shall publish a  notice in 
th e  Federal R egister each w eek o f the  environm ental im pact s ta tem en ts  
filed d u rin g  the p receding  week. The m inim um  tim e periods s e t  fo rth  in 
th is  section shall be calcu lated  from  the  d a te  o f publication o f th is  notice.

(b) N o decision on the  proposed action  shall be m ade o r recorded 
u n d er § 1505.2 by a F edera l agency  until th e  la te r  o f  the  follow ing da tes:

(1) N inety  (90) days a f te r  publication o f  the notice described  
above in p a rag rap h  (a) o f th is section fo r a  d ra f t  environm ental 
im pact sta tem en t.

(2) T h irty  (30) days a f te r  publication o f th e  notice described 
above in p a rag rap h  (a) o f th is section  fo r a  final environm ental 
im pact s ta tem en t.
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An e * |^ ^ io n  to  th e  ru les on tim ing m ay be m ade in the case o f  an  >
a g e n c ^ ro c is io n  which is sub jec t to a  form al in ternal appeal. Some
agencies have a form ally estab lished  appeal process which allow s o th e r
agencies o r th e  public to  tak e  appeals on a decision and  m ake th e ir views
known, a f te r  publication o f  the  final environm ental im pact s ta tem en t.
In  such  cases, w here a  rea l opportunity  ex ists  to  a lte r  the  decision, the  
decision m ay be m ade and recorded a t  the sam e tim e the  environm ental 
im pact s ta tem en t is published. This m eans th a t  the  period fo r appeal o f  
the  decision and th e  30 -day  period prescribed in p arag rap h  (b)(2) o f th is 
section m ay run  concurren tly . In such cases th e  environm ental im pact 
s ta tem en t shall explain th e  tim ing and the public’s  r ig h t o f appeal. An 
agency engaged  in ru lem aking  under the A dm inistrative P rocedure A ct 
o r o th e r  s ta tu te  fo r  the  purpose o f  p rotecting  the  public health  o r sa fe ty , 
may waive the  tim e period in parag raph  (b)(2) o f this section and publish 
a  decision on the  final ru le  sim ultaneously w ith publication of the  notice 
o f the  availability o f  th e  final environm ental im pact s ta te m e n t a s  de
scribed in p arag rap h  (a) o f  th is  section.

(c) I f  the  final environm ental im pact s ta tem en t is filed w ithin n inety  
(90) days a f te r  a  d ra f t  environm ental im pact s ta tem en t is filed w ith  th e  
Environm ental P rotection  A gency, the minimum th irty  (30) day period 
and the  minimum ninety (90) day  period m ay run  concurrently . H ow 
ever, sub ject to  p a rag rap h  (d) o f this section agencies shall allow no t less 
than  45 days fo r com m ents on d ra f t  sta tem ents.

(d) T he lead agency  m ay extend prescribed periods. The Environ
m ental Protection A gency m ay upon a show ing by the lead agency  o f  
compelling reasons o f national policy reduce the  prescribed periods and 
may upon a  show ing by any o th e r Federal agency o f com pelling reaso n s 
o f national policy also ex ten d  prescribed periods, b u t only a f te r  consu lta
tion w ith the lead agency. (Also see § 1507.3(d).) Failu re  to  file tim ely 
com m ents shall not be a  su ffic ien t reason fo r extending a  period. I f  the 
lead agency does no t concur w ith the extension of tim e, EPA  m ay no t 
extend  it  fo r  m ore th an  30 days. W hen th e  Environm ental P ro tection  
Agency reduces o r ex tends any  period o f  tim e i t  shall notify  th e  Council.
[43 FR  56000, Nov. 29, 1978; 44 F R  874, Jan . 3, 1979]

§ 1506.11 Emergencies
W here em ergency circum stances m ake i t  necessary  to  take  an  action 

w ith significant environm ental im pact w ithout observing the  provisions 
of these  regulations, th e  F edera l agency tak ing  the  action should consu lt 
w ith the  Council abou t a lternative  arrangem ents . A gencies and  the  
Council will lim it Buch a rran g em en ts  to  actions necessary  to  control the  
im m ediate im pacts o f th e  em ergency. O ther actions rem ain sub jec t to  
N EPA  review.

§ 1506.12 Effective date
The effective da te  o f  these  regulations is Ju ly  30, 1979, excep t th a t  

fo r  agencies th a t  adm in ister p rogram s th a t  qualify  u n d er section
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102(2)(D) of the  Act o r under sec. 104(h) o f  th e  H ousing and Com m unity 
D evelopm ent A ct o f 1974 an additional fo u r m onths shall be allowed for 
th e  S ta te  o r local agencies to  adop t th e ir  im plem enting procedures.

(a) These regu la tions shall apply to  th e  fu lle s t e x te n t practicable to 
ongoing activities and environm ental docum ents begun befo re  the effec
tive date. These regulations do not apply  to an environm ental im pact 
s ta te m e n t o r supp lem ent if the d ra f t  s ta te m e n t w as filed befo re  the 
effective da te  o f  th ese  regulations. N o com pleted environm ental doc
u m en ts need be redone by reasons o f  th e se  regu la tions. U ntil these  
regu lations a re  applicable, the Council’s guidelines published in the 
F ederal Register of A u g u st 1, 1973, shall continue to  be applicable. In 
cases w here these  regu lations a re  applicable the  guidelines a re  supersed 
ed. H owever, nothing shall p reven t an  agency  from  proceeding under 
these  regulations a t  an  earlie r tim e.

(b) N EPA  shall continue to be applicable to  actions begun before 
Ja n u a ry  1, 1970, to  the  fu lle s t ex ten t possible.

Part 1507

Agency Compliance

$ 1506.12 COUNCIL ON ENVIRONMENTAL QUALITY A p r^ ^

Sac.
1507.1 Compliance.
1507.2 Agency capability to comply.
1507.3 Agency procedures.

A uthority: N EPA , th e  E nvironm ental Q uality Im provem ent A ct o f 
1970, as am ended (42 U.S.C. 4371 et seq.), sec. 309 o f the Clean A ir Act, 
as  am ended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as am ended 
by E.O. 11991, May 24, 1977).

Source: 43 FR  56002, Nov. 29, 1978, un less o therw ise noted.

§ 1507.1 Compliance
All agencies o f  th e  F ederal G overnm ent shall com ply w ith  these  

regu la tions. I t  is the  in ten t o f  th ese  regu la tions to  allow each agency 
flexibility in adap ting  its im plem enting procedures authorized  by 
§ 1507.3 to  the  requ irem en ts of o th e r applicable laws.

§ 1507.2 Agency capability to comply
Each agency shall be capable (in te rm s o f  personnel and  o ther 

resources) o f  com plying w ith the requ irem en ts enum erated  below. Such 
com pliance m ay include u se  o f o th e r’s  resources, b u t the  using  agency 
shall itse lf  have su ffic ien t capability to  evaluate  w hat o th ers  do fo r it. 
A gencies shall:

(a) Fulfil! the  requirem ents o f section 102(2XA) o f th e  A ct to  
utilize a  system atic , interdisciplinary approach which will in su re  the 
in teg ra ted  use  o f  the  n a tu ra l and social sciences and th e  environm ent

U i
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COUNCIL ON ENVIRONMENTAL QUALITY § 1507.3

ta l design a r ts  in p lann ing  and  in decisionm aking which m ay have  an  
im pact on the  hum an  environm ent. A gencies sha ll d e s ig n a te  a  
person  to  be responsib le  fo r  overall review  o f agency  N E P A  compli
ance.

(b) Id en tify  m ethods and procedures requ ired  by section  
102(2XB) to  insure  th a t  p resen tly  unquan tified  environm ental am eni
ties and value may be g iven app rop ria te  consideration .

(c) P rep a re  ad eq u a te  environm ental im pact s ta te m e n ts  p u rsu a n t 
to  section 102(2XC) and com m ent on s ta te m e n ts  in the  a re a s  w here  
the  agency has ju risd ic tion  by law o r special ex p ertise  or is au th o 
rized to  develop and  enfo rce  environm ental s tan d ard s.

(d) Study, develop, and describe alternatives to recommended 
courses of action in any proposal which involves unresolved conflicts 
concerning alternative uses of available resources. This require
ment of section 102(2XE) extends to all such proposals, not just the 
more limited scope of section 102(2XCXiii) where the discussion of 
alternatives is confined to impact statements.

(e) Comply w ith th e  req u irem en ts  o f  section 102(2XH) th a t  th e  
agency initiate and utilize ecological inform ation in th e  p lann ing  an d  
developm ent o f resource-o rien ted  projects.

(f) Fulfill th e  req u irem en ts  o f  sections 102(2XF), 102(2XG), and  
102(2X1), o f  the  A ct and  o f  E xecu tive  O rd er 11514, P ro tec tion  and  
E nhancem ent o f E nv ironm enta l Q uality , Sec. 2.

§ 1507.3 Agency procedures

(a) N ot la te r  th an  e ig h t m on ths a f te r  publication o f  th e se  re g u la 
tions as finally  adopted  in th e  F ederal R egister, o r five m on ths a f te r  the  
estab lishm ent o f an agency , w hichever shall com e la te r, each  agency  
shall as n ecessary  adop t p ro ced u res  to  supp lem en t th e se  reg u la tio n s. 
W hen the  agency is a d ep a rtm en t, m ajor su b u n its  a re  encouraged  (w ith 
th e  consent o f the dep artm en t) to  adop t th e ir  own procedures. Such 
procedures shall no t p a ra p h ra se  th e se  regu la tions. T hey shall confine 
them selves to im plem enting p rocedures. Each agency  shall consu lt w ith 
the  Council while developing its  p rocedures and b efo re  publish ing  them  
in the Federal R egister fo r com m ent. A gencies w ith sim ilar p ro g ram s 
should consu lt w ith each o th e r  and th e  Council to  coordinate th e ir  
procedures, especially fo r p ro g ram s req u es tin g  sim ilar inform ation from  
applicants. The p rocedures shall be adopted  only a f te r  an  opportun ity  
fo r public review  and a f te r  review  by th e  Council fo r  conform ity  w ith the  
A ct and these  regu la tions. The Council shall com plete its review  w ithin 
30 days. Once in e ffe c t they  shall be filed w ith th e  Council and  m ade 
readily available to  the public. A gencies a re  encouraged  to  publish 
exp lanato ry  guidance fo r these  reg u la tio n s and  th e ir  own p rocedures. 
A gencies shall continue to  review  th e ir  policies an d  procedures and in 
consultation  with th e  Council to  rev ise  them  a s  n ecessa ry  to  en su re  full 
com pliance w ith th e  pu rposes an d  provisions o f  th e  Act.
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(b) A gency p rocedures shall comply w ith th ese  regu la tions excep t 
w here com pliance w ould be  inconsis ten t w ith  s ta tu to ry  req u irem en ts  and  
shall include:

(1) T hose p ro ced u res  req u ired  by §§ 1501.2(d), 1502.9(c)(3),
1505.1, 1506.6(e), and  1508.4.

(2) Specific c rite ria  fo r  and  identification of those typical c lasses
o f action:

(i) W hich norm ally  do req u ire  environm ental im pact s ta te 
m ents.

(ii) W hich norm ally  do n o t req u ire  e ith e r  an  environm enta l 
im pact s ta te m e n t o r  an  environm enta l a sse ssm en t (categorical 
exclusions (§ 1508.4)).

(iii) W hich norm ally  req u ire  env ironm ental a sse ssm en ts  b u t 
n o t n ecessarily  env ironm enta l im pact s ta tem en ts .

(c) A gency p ro ced u res  m ay include specific c rite ria  fo r providing 
lim ited exceptions to  th e  provisions o f th e se  regu la tions fo r  classified  
proposals. They a re  proposed  ac tions which a re  specifically au tho rized  
un d er c rite ria  e s tab lished  by an  E xecutive O rder o r s ta tu te  to  be k ep t 
s e c re t in th e  in te re s t  o f  na tional de fen se  o r  fo reign  policy and  a re  in fa c t 
p roperly  classified  p u rsu a n t to  such  E xecutive O rder o r  s ta tu te . Envi
ronm enta l a sse ssm en ts  and  environm enta l im pact s ta tem en ts  w hich ad 
d re ss  classified  proposals m ay be sa fe g u a rd e d  and restric ted  from  public 
d issem ination  in accordance w ith  agenc ies ' own reg u la tions applicable to 
classified  in form ation . T hese  docum ents m ay be o rgan ized  so  th a t  
classified  portions can be included a s  annexes, in o rd e r th a t  the  unclassi
fied portions can be m ade availab le to  the public.

(d) A gency p rocedures m ay provide fo r periods o f tim e o th e r than  
those p resen ted  in § 1506.10 w hen n ecessary  to  comply w ith o th e r 
specific s ta tu to ry  req u irem en ts .

(e) A gency procedures m ay provide th a t  w here  th e re  is a  leng thy  
period betw een the  ag en cy ’s decision to  p rep are  an  environm ental im pact 
s ta te m e n t and  the  tim e o f ac tu a l p repara tion , th e  notice o f in ten t 
requ ired  by § 1501.7 m ay be published  a t  a reasonab le  tim e in advance 
o f p rep ara tio n  o f  th e  d ra f t  s ta te m e n t.

Part 1508
Terminology and Index

§ 1507.3 COUNCIL ON ENVIRONMENTAL QUALITY App. B

Sac.
1508.1 Terminology.
1508.2 Act.
1608.3 Affecting.
1508.4 Categorical exclusion.
1508.5 Cooperating agency.
1508.6 Council.
1508.7 Cumulative impact.
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Sse.
1508.8 Effects.
1508.9 Environmental assessment.
1508.10 Environmental document.
1508.11 Environmental impact statement.
1508.12 Federal agency.
1608.13 Finding of no significant impact.
1508.14 Human environment.
1508.15 Jurisdiction by law.
1508.16 Lead agency.
1508.17 Legislation.
1508.18 Major Federal action.
1508.19 Matter.
1508.20 Mitigation.
1508.21 NEPA process.
1508.22 Notice of intent.
1508.23 Proposal.
1508.24 Referring agency.
1508.25 Scope.
1508.26 Special expertise.
1508.27 Significantly.
1508.28 Tiering.

Authority: N EPA , th e  Environm ental Q uality Im provem ent A ct of 
1970, a s  am ended (42 U.S.C. 4371 et seq.), sec. 309 o f the  C lear A ir Act, 
a s  am ended (42 U.S.C. 7609), and  E.O. 11514 (Mar. 5, 1970, as am ended 
by E.O. 11991, May 24, 1977).

Source: 43 FR  56003, Nov. 29, 1978, un less o therw ise noted.

§ 1508.1 Terminology
The term inology of th is  p a r t  shall be un iform  th ro u g h o u t the  F eder

al Government.

§ 1508.2 Act
“Act” m eans th e  N ational Environm ental Policy Act, a s  am ended (42 

U.S.C. 4321, e t  seq.) which is also re fe rred  to  as  “N E PA .”

§ 1508.3 Affecting
“A ffecting” m eans will o r m ay have an  e ffec t on.

§ 1508.4 Categorical exclusion
“Categorical exclusion” m eans a  ca tego ry  o f actions which do no t 

individually o r cum ulatively have a  sign ifican t e ffec t on th e  hum an 
environm ent and which have been found to  have no such e ffec t in 
procedures adopted by a  Federal agency in im plem entation o f these  
regulations (§ 1507.3) and for which, therefo re , ne ither an environm ental 
assessm en t nor an environm ental im pact s ta tem en t is required . An 
agency may decide in its procedures or otherw ise, to  p repare  environ
m ental assessm ents fo r the  reasons s ta ted  in § 1508.9 even though  it  is
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no t required  to  do so. Any procedures under this section shall provide 
fo r ex trao rd inary  circum stances in which a norm ally excluded action m ay 
have a sign ifican t environm ental effect.

§ 1508.4 COUNCIL ON ENVIRONMENTAL QUALITY App. B

§ 1508.5 Cooperating agency

"C ooperating  agency" m eans any Federal agency o th e r than  a  lead 
agency  which has jurisd iction  by law o r special expertise  w ith  re sp ec t to  
any  environm ental im pact involved in a  proposal (or a  reasonab le  a lte rn a 
tive) fo r legislation o r  o th e r  m ajor Federal action sign ifican tly  a ffec tin g  
th e  quality  o f  th e  hum an environm ent. The selection and responsibilities 
o f a  cooperating  agency a re  described in § 1501.6. A S ta te  or local 
agency o f sim ilar qualifications or, when the e ffec ts  a re  on a  reservation , 
an Indian Tribe, m ay by ag reem en t with the lead agency  become a 
cooperating  agency.

§ 1508.6 Council

"Council” m eans the Council on E nvironm ental Q uality  estab lished  
by Title II o f the  Act.

§ 1508.7 Cumulative impact

“Cum ulative im pact” is the im pact on the environm ent which resu lts  
from  the increm ental im pact o f the action when added to o th e r past, 
p resen t, and reasonably  foreseeable fu tu re  actions regard less o f w hat 
agency (Federal o r  non-F ederal) o r person u ndertakes such o th e r ac
tions. Cum ulative im pacts can re su lt from  individually m inor bu t collec
tively sign ifican t actions tak ing  place over a period o f time.

§ 1508.8 Effects

“ E ffec ts” include:

(a) D irect e ffec ts , which a re  caused by the  action and occur a t  the  
sam e tim e and  place.

(b) Ind irec t effec ts, which a re  caused by the action and a re  la te r  in 
tim e o r fa r th e r  rem oved in d istance, b u t a re  still reasonably  foreseeable. 
Ind irec t e ffec ts  m ay include g ro w th  inducing effec ts  and o th e r effec ts  
re la ted  to  induced changes in the  p a tte rn  o f land use, population density 
or g row th  ra te , and re la ted  effec ts  on a ir and w ater and o th e r n a tu ra l 
system s, including ecosystem s.

E ffec ts and im pacts as used  in these  regulations a re  synonym ous. 
E ffec ts  includes ecological (such as the e ffec ts  on n a tu ra l resources and 
on the com ponents, s tru c tu re s , and functioning of affec ted  ecosystem s), 
aesthetic , historic, cu ltural, economic, social, o r health , w hether direct, 
indirect, o r cum ulative. E ffec ts  m ay also include those  re su lting  from  
actions which may have both beneficial and detrim ental effec ts, even if 
on balance the agency believes th a t the e ffec t will be beneficial.
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§ 1508.9 Environmental assessment
"E nvironm ental a sse ssm e n t” :

(a) M eans a  concise public docum ent fo r  w hich a  F edera l agency  is 
responsible th a t  se rv es  to:

(1) B riefly  provide su ffic ien t evidence and analysis fo r de term in ing  
w h e th e r to  p rep are  an  environm ental im pact s ta te m e n t o r  a  find ing  o f  no 
sign ifican t im p ac t

(2) Aid an  agency 's  com pliance w ith  the  A ct w hen no env ironm ental 
im pact s ta te m e n t is necessary .

(3) F acilita te  p rep ara tio n  o f  a  s ta te m e n t w hen one is necessary .

(b) Shall include b rie f  discussions o f  th e  need fo r  th e  proposal, o f 
a lte rn a tiv es  a s  req u ired  by  section  102(2)(E), o f  th e  env ironm ental im 
pac ts  o f  the  proposed action and a lte rn a tiv es , and  a  lis ting  o f  agencies 
and  persons consulted.

§ 1508.10 Environmental document
"E nvironm ental docum ent” includes th e  docum ents specified in 

§ 1508.9 (environm ental assessm en t), § 1508.11 (environm ental im pact 
s ta tem en t), § 1508.13 (finding o f no s ig n ifican t im pact), and  § 1508.22 
(notice o f  intent).

§ 1508.11 Environmental impact statement
"E nv ironm enta l im pact s ta te m e n t” m eans a  detailed  w ritten  s ta te 

m en t a s  requ ired  by section 102(2)(C) o f th e  Act.

§ 1508.12 Federal agency
“ F ed era l agency” m eans all agencies o f  th e  F edera l G overnm ent. I t  

does no t m ean the C ongress, th e  Ju d ic ia ry , o r  th e  P resid en t, including 
th e  perfo rm ance o f  s ta f f  functions fo r  th e  P res id en t in h is E xecutive 
O ffice. I t  also  includes fo r  p u rp o ses  o f  th e se  reg u la tio n s S ta te s  and 
u n its  o f  gen era l local g o v ern m en t and  Ind ian  trib es  assum ing  N E P A  
responsibilities u n d er section 104(h) o f  th e  H ousing  and C om m unity 
D evelopm ent A ct o f  1974.

§ 1508.13 Finding of no significant impact
"F ind ing  o f  no s ign ifican t im pact” m eans a  docum ent by a  F edera l 

agency  briefly  p resen tin g  th e  reasons w hy an  action, no t o therw ise 
excluded (§ 1508.4), will no t have a  sig n ifican t e ffe c t on th e  hum an 
env ironm ent and  fo r which an  environm enta l im pact s ta te m e n t th e re fo re  
will n o t be p repared . I t  shall include th e  environm ental a sse ssm en t o r a 
sum m ary  o f  it  and shall no te  any o th e r environm ental docum ents re la ted  
to  it  (§ 1501.7(a)(5)). I f  the  a sse ssm en t is included, the  finding need no t 
re p e a t any o f the discussion in the a sse ssm en t b u t m ay incorporate  it by 
reference.

App. B COUNCIL ON ENVIRONMENTAL QUALITY § 1508.13
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§ 1508.14 Human environment
"H um an en v iro n m en t"  shall be in te rp re ted  com prehensively  to  in

clude the n a tu ra l and  physical environm ent and  th e  rela tionsh ip  o f  people 
w ith th a t environm ent. (See th e  definition o f  " e ffe c ts” (§ 1508.8).) This 
m eans th a t economic o r  social e ffec ts  a re  n o t in tended by them selves to  
req u ire  p repara tion  o f  an  environm ental im pact s ta te m e n t  W hen an 
environm ental im pact s ta te m e n t is p rep ared  and  econom ic o r  social and  
n a tu ra l o r physical env ironm ental e ffec ts  a re  in te rre la ted , th e n  the  
environm ental im pact s ta te m e n t will d iscuss all o f  th e se  e ffe c ts  on the 
hum an  en v iro n m en t

§ 1508.15 Jurisdiction by law
"Jurisd iction  by law ” m eans agency  au th o rity  to  approve, veto , o r 

finance all or p a r t  o f  th e  proposal.

§ 1508.16 Lead agency
“ Lead ag en cy ” m eans the  agency  o r agencies p rep a rin g  o r  having 

taken  prim ary  responsib ility  fo r p rep arin g  th e  env ironm ental im pact 
s ta tem en t.

§ 1508.17 Legislation
"L eg isla tion” includes a  bill o r  legislative proposal to  C ongress 

developed by o r  w ith  th e  sign ifican t cooperation and  su p p o rt o f  a  F edera l 
agency, b u t does no t include re q u e s ts  fo r appropriations. T he te s t  fo r 
s ign ifican t cooperation is w hether the  proposal is in fa c t p redom inantly  
th a t  o f  the  agency ra th e r  th an  a n o th e r source. D ra ftin g  does no t by 
itse lf  constitu te  sign ifican t cooperation. P roposals fo r  leg isla tion  include 
req u ests  fo r ra tification  o f  trea tie s . Only the  agency  w hich h as  p rim ary  
responsibility  fo r th e  su b jec t m a tte r  involved will p rep are  a  legislative 
environm ental im pact sta tem en t.

§ 1508.18 Major Federal action
"M ajor F edera l ac tio n ” includes actions w ith  e ffec ts  th a t  m ay be 

m ajor and which a re  po ten tia lly  sub jec t to  F edera l contro l and  responsi
bility. M ajor re in fo rces b u t does no t have a  m eaning  independen t o f  
sign ifican tly  (§ 1508.27). Actions include th e  c ircum stance  w here  th e  
responsib le  officials fail to  a c t and  th a t fa ilu re  to a c t is rev iew able by 
co u rts  o r  ad m in istra tive  trib u n a ls  u n d er th e  A dm inistra tive P rocedure  
A ct o r o th e r  applicable law  a s  agency  action.

(a) A ctions include new  and continu ing  activ ities, including pro jects 
and  p ro g ram s en tire ly  o r  p a rtly  financed, assisted , conducted, reg u la ted , 
o r approved by federa l agencies; new o r revised  agency  ru les , reg u la 
tions, p lans, policies, o r procedures; and legislative proposals (§§ 1506.8, 
1508.17). Actions do no t include funding  assis tan ce  solely in th e  form  of 
g en era l revenue sh a rin g  funds, d istribu ted  under the S ta te  and  Local 
Fiscal A ssistance A ct o f 1972, 31 U.S.C. 1221 e t seq., w ith  no F ederal

§ 1508.14 COUNCIL ON ENVIRONMENTAL QUALITY
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agency control over the su b seq u en t use o f  such funds. Actions do not 
include bringing judicial o r  adm inistrative civil or crim inal enforcem ent 
actions.

(b) Federal actions ten d  to  fall w ithin one o f the  following ca tego
ries:

(1) Adoption o f official policy, such as ru les, regulations, and 
in terp retations adopted p u rsu an t to the A dm inistrative Procedure 
Act, 5 U.S.C. 551 e t  seq.; trea ties  and in ternational conventions or 
agreem ents; form al docum ents establish ing an agency’s policies 
which will re su lt in or substan tia lly  a lte r agency program s.

(2) Adoption o f  form al plans, such as official docum ents p re 
pared o r approved by federal agencies which guide o r prescribe 
alternative  uses o f federa l resources, upon which fu tu re  agency 
actions will be based.

(3) Adoption o f  p rog ram s, such as a  g roup  o f concerted actions 
to  im plem ent a  specific policy o r plan; system atic  and connected 
agency decisions allocating  agency resources to  im plem ent a  specific 
s ta tu to ry  p rogram  o r executive directive.

(4) A pproval of specific projects, such as construction or 
m anagem ent activities located in a defined geographic area. 
Projects include actions approved by perm it o r o ther regu la to ry  
decision as well as federa l and federally assisted  activities.

§ 1508.19 Matter
"M atte r” includes fo r purposes o f P a r t  1504:

(a) W ith resp ec t to  th e  Environm ental Protection  Agency, any 
proposed legislation, project, action or regulation  as those te rm s are 
used in section 309(a) o f  th e  Clean Air Act (42 U.S.C. 7609).

(b) W ith respect to  all o ther agencies, any proposed m ajor 
federal action to  which section 102(2MC) o f N E PA  applies.

§ 1508.20 Mitigation
“ M itigation” includes:

(a) Avoiding the im pact a ltoge ther by no t tak ing  a certain  action 
or p a rts  of an  action.

(b) Minimizing im pacts by lim iting th e  deg ree  o r m agnitude of 
the  action and its  im plem entation.

(c) R ectifying the  im pact by repairing, rehabilita ting , o r re s to r
ing the  affected  environm ent.

(d) Reducing o r elim inating the im pact over tim e by preserva
tion and m aintenance operations during  the life of the  action.

(e) Com pensating fo r  th e  im pact by rep lacing  o r providing sub 
s titu te  resources o r  environm ents.
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§ 1508.21 NEPA process ^
“ N EPA  p rocess” m eans all m easu res necessary  fo r compliance with 

the requ irem ents o f section 2 and Title I o f NEPA.

§ 1508.22 Notice of intent
“Notice o f  in te n t” m eans a notice th a t an environm ental im pact 

s ta tem en t will be p repared  and considered. The notice shall briefly:

(a) D escribe th e  proposed action and possible a lte rna tives.
(b) D escribe th e  agency’s proposed scoping process including 

w hether, w hen, and  w here any  scoping m eeting will be held.
(c) S ta te  th e  nam e and  add ress o f a  person w ithin th e  agency 

who can a n sw er questions ab o u t the  proposed action and  th e  envi
ronm ental im pact s ta tem en t.

§ 1508.23 Proposal
"P roposal” ex is ts  a t  th a t  s tag e  in th e  developm ent o f an  action when 

an agency su b jec t to  th e  A ct has a  goal and is actively p reparing  to  m ake 
a  decision on one o r m ore a lte rna tive  m eans o f accom plishing th a t  goal 
and the e ffec ts  can be m eaningfully  evaluated. P repara tion  o f  an 
environm ental im pact s ta tem en t on a  proposal should be tim ed (§ 1502.5) 
so th a t the final s ta te m e n t may be com pleted in time fo r the s ta te m e n t to 
be included in any recom m endation o r repo rt on the proposal. A propos
al may ex ist in fac t as well as by agency declaration th a t  one exists.

§ 1508.24 Referring agency
“R eferrin g  agency" m eans the federal agency which h as  re fe rred  

any  m a tte r  to  the  Council a f te r  a  determ ination th a t th e  m a tte r  is 
unsa tisfac to ry  from  th e  standpo in t o f  public health  o r w elfare  o r  envi
ronm ental quality .

§ 1508.25 Scope
Scope consists o f  th e  ran g e  o f  actions, a lternatives, and  im pacts to  

be considered in an  environm ental im pact sta tem ent. The scope o f  an 
individual s ta tem en t m ay depend on its relationships to  o th e r s ta tem en ts  
(§§ 1502.20 and  1508.28). To determ ine th e  scope o f environm ental 
im pact s ta tem en ts , agencies shall consider 3 types o f actions, 3 typ es of 
a lte rnatives, and  3 types o f  im pacts. They include:

(a) Actions (o th er than  unconnected single actions) w hich m ay 
be:

(1) Connected actions, which m eans th a t  they  a re  closely 
re la ted  and  th e re fo re  should be discussed in the  sam e im pact 
s ta tem en t. A ctions a re  connected if  they:

(i) A utom atically  tr ig g e r o th e r actions which m ay re
qu ire  environm ental im pact sta tem en ts.

§ 1508.21 COUNCIL ON ENVIRONMENTAL QUALITY App.
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(ii) C annot o r will no t proceed un less o th e r actions a re  
tak en  previously  o r  sim ultaneously.

(iii) A re in terdependen t p a r ts  o f a  la rg e r  action and 
depend on th e  la rg e r  action fo r th e ir  justification .

(2) C um ulative actions, which w hen view ed w ith o th e r p ro 
posed actions have cum ulatively sign ifican t im pacts and should 
th e re fo re  be discussed in th e  sam e im pact s ta tem en t.

(3) S im ilar actions, which when view ed w ith o th e r reaso n 
ably  fo reseeab le  o r  proposed agency actions, have sim ilarities 
th a t  provide a  basis fo r evaluating  th e ir  environm ental conse
quences to g e th e r, such  as common tim ing o r geography . An 
agency  m ay wish to  analyze these  actions in the  sam e im pact 
s ta tem en t. I t  should  do so when the  b e s t w ay to  a sse ss  
ad eq u a te ly  the  com bined im pacts of sim ilar ac tions o r  rea so n 
able a lte rn a tiv es  to  such actions is to t r e a t  th em  in a  sing le  
im pact s ta te m e n t

(b) A lternatives, which include: (1) N o action a lte rna tive .

(2) O th er reasonab le  cou rses o f actions.

(3) M itigation m easu res  (not in th e  proposed  action).

(c) Im pacts, which m ay be: (1) Direct; (2) indirect; (3) cum ula
tive.

§ 1508.26 Special expertise

“Special ex p ertise” m eans s ta tu to ry  responsibility , agency  m ission, 
o r re la ted  p ro g ram  experience.

§ 1508.27 Significantly

"S ign ifican tly” as used  in N E P A  req u ires  considera tions o f  both  
co n tex t and  in tensity:

(a) C o n tex t  This m eans th a t  th e  significance o f  an  action m u st 
be analyzed in severa l co n tex ts such  a s  society  a s  a  w hole (hum an, 
national), the  a ffec ted  reg ion , th e  a ffec ted  in te re s ts , and  the  locality. 
Significance varies w ith the  se ttin g  o f th e  proposed action. F o r 
instance, in the  case o f  a  site-specific action, significance would 
usually  depend upon the  e ffec ts  in the  locale r a th e r  than  in the  
w orld  a s  a  whole. Both short- and long-term  e ffe c ts  a re  re levan t.

(b) In ten s ity . This re fe rs  to th e  severity  o f  im pact. R espon
sible officials m u s t b ea r in mind th a t  m ore th an  one agency  m ay 
m ake decisions ab o u t p artia l a sp ec ts  of a  m ajor action. T he follow
ing shou ld  be considered in evaluating  intensity :

(1) Im pacts th a t  m ay be both beneficial and  adverse . A 
s ig n ifican t e ffec t m ay ex is t even if the F edera l agency  believes 
th a t  on balance the e ffec t will be beneficial.

App. B COUNCIL ON ENVIRONMENTAL QUALITY § 1508.27
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(2) T he d eg ree  to  w hich th e  proposed action  a ffe c ts  public 
h ea lth  o r  sa fe ty .

(3) U nique ch a rac teris tic s  o f  th e  g eo g rap h ic  a re a  such  as 
proxim ity  to  h istoric o r  cu ltu ra l resou rces, p a rk  lands, prim e 
fa rm lan d s, w etlands, wild and  scenic riv ers , o r  ecologically 
critical a reas .

(4) T he d eg ree  to  which th e  e ffe c ts  on th e  q u a lity  o f  th e  
hum an  env ironm en t a re  likely to  be h ighly  con troversial.

(5) T he deg ree  to  which th e  possible e ffe c ts  on th e  hum an 
env iro n m en t a re  highly  uncerta in  o r involve u n iq u e  o r unknow n 
risks.

(6) T he d eg ree  to  which th e  action m ay e stab lish  a  prece
d e n t fo r fu tu re  actions w ith sig n ifican t e ffe c ts  o r  rep re sen ts  a  
decision in principle ab o u t a  fu tu re  consideration .

(7) W h eth e r th e  action  is re la ted  to  o th e r  actions w ith 
individually insign ifican t b u t  cum ulatively  s ig n if ican t im pacts. 
S ignificance ex is ts  if  i t  is reaso n ab le  to  an tic ip a te  a  cum ulatively  
sig n ifican t im pact on th e  environm ent. S ignificance canno t be 
avoided by  te rm in g  an  action tem p o rary  o r  by b reak in g  it  down 
in to  sm all com ponent p a rts .

(8) T he d eg ree  to  w hich th e  action m ay ad v erse ly  a ffe c t 
d is tric ts , s ites, h ighw ays, s tru c tu re s , o r  ob jec ts  listed  in o r  
eligible fo r  lis ting  in th e  N ational R eg is te r  o f  H isto ric  P laces o r  
m ay cau se  loss o r  d estruc tion  o f  sign ifican t scien tific , cu ltu ra l, 
o r  h istorical resources.

(9) The d eg ree  to  which the  action m ay ad v erse ly  a ffe c t an  
en d an g ered  o r th rea ten ed  species o r  its  h a b ita t  th a t  h as  been 
de term ined  to  be critical u n d er the  E n d an g ered  Species A ct o f 
1973.

(10) W h eth e r th e  action th re a te n s  a  violation o f  Federal, 
S ta te , o r local law  o r req u irem en ts  im posed fo r  th e  p ro tection  o f 
th e  environm ent.

[43 FR  56003, Nov. 29, 1978; 44 FR  874, Jan . 3, 1979]

§ 1508.28 Tiering

“T iering” re fe rs  to  th e  coverage o f  gen era l m a tte rs  in b roader 
env ironm ental im pact s ta te m e n ts  (such as  national p ro g ram  o r policy 
s ta tem en ts) w ith  su b seq u en t n a rro w er s ta te m e n ts  o r  environm ental 
ana ly ses  (such a s  reg ional o r  basinw ide p ro g ram  s ta te m e n ts  o r  u ltim ate
ly site-specific s ta tem en ts)  incorpora ting  by re fe ren ce  th e  g en era l d iscus
sions and  co n cen tra tin g  solely on th e  issues specific to  th e  s ta te m e n t 
su b seq u en tly  p rep ared . T iering  is app rop ria te  w hen th e  sequence o f 
s ta te m e n ts  o r  an a ly ses  is:
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(a) From  a program , plan, o r policy environm ental im pact s ta te 
m ent to a program , plan, or policy s ta tem en t o r analysis o f lesser 
scope o r to  a  site-specific s ta tem en t o r analysis.

(b) From  an environm ental im pact s ta tem en t on a  specific action 
a t  an  early  s tag e  (such as need and s ite  selection) to  a supplem ent 
(which is p referred) o r a  su b seq u en t s ta te m e n t o r analysis a t  a la te r  
s tag e  (such a s  environm ental m itigation). T iering  in such cases is 
appropriate  w hen it helps the  lead agency to  focus on th e  issues 
which a re  ripe fo r decision and  exclude from  consideration  issues 
a lready decided o r  no t y e t ripe.

Part 1515

Freedom of Information Act Procedures
Purposes

See.
1515.1 What are these procedures?

Organization of CEQ

1515.2 What is the Council on Environmental Quality (CEQ)?
1515.3 How is CEQ organized?

Procedures for Requesting Records 

1515.5 How to make a Freedom of Information Act request.

Availability of Information

1515.10 What information is available, and how can it be obtained?

Costs

1515.15 What fees may be charged, and how should they be paid?

Authority: 5 U.S.C. 552, as am ended by Pub.L. 93-502.

Source: 42 FR  65158, Dec. 30, 1977, un less o therw ise noted.

P U R PO SE S

§ 1515.1 W hat are these procedures?

The Freedom  o f Inform ation  A ct (5 U.S.C. 552, com m only know n a s  
FOIA) is a law which c rea tes  a  procedure fo r any  person  to  re q u e s t 
official docum ents and  o th e r records from  United S ta te s  G overnm ent 
agencies. The law  req u ires  every  F ederal agency to  m ake availab le to  
the public the m ateria l requested , unless th e  m aterial fa lls  u n d er one o f  
the limited exceptions s ta te d  in section 552(b)(5) o f th e  A ct, and  th e  
agency has good reason  to  re fu se  th e  r e q u e s t  These procedures explain 
how the Council on E nvironm ental Quality—one o f severa l o ffices in th e  
Executive Office o f  th e  P resid en t—will carry  ou t th e  Freedom  o f  Infor-
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m&tion Act. They a re  w ritten  from  th e  stan d p o in t o f a  m em ber o f the 
public req u estin g  m ateria l from  the  Council.

ORGANIZATION OF C EQ

§ 1515.2 What is the Council on Environmental Quality (CEQ)?

(a) The Council on Environm ental Q uality (“CEQ ” o r “ the  Council”) 
w as c rea ted  by the  N ational Environm ental Policy A ct o f  1969, as 
am ended (42 U.S.C. 4321-4347). The Council’s  au th o rity  is derived from  
th a t  Act, the  E nvironm ental Q uality  Im provem ent A ct o f  1970, as 
am ended (42 U.S.C. 4371-4374), R eorganization  P lan  No. 1 o f 1977 (July 
15, 1977), and  Executive O rder 11514, P ro tection  and  E nhancem eht of 
Environm ental Q uality, M arch 5, 1970, a s  am ended by Executive O rder 
11991, M ay 24, 1977.

(b) T he Council’s  p rim ary  responsibilities include the  following:

(1) To review  and  evaluate  the  p rog ram s and activities o f the  
F ederal G overnm ent to  determ ine how  they  a re  con tribu ting  to  the  
a tta in m en t o f th e  national environm ental policy;

(2) To a s s is t F ederal agencies and  d ep artm en ts  in appraising  
the  effec tiveness o f  th e ir ex isting  and proposed facilities, p rogram s, 
policies, and activities affec tin g  environm ental quality;

(3) To develop and recom m end to  the  P resid en t policies to  
im prove environm ental quality  to  m eet the  conservation, social, 
economic, health , and o th e r requ irem en ts and goals o f the  N ation;

(4) To advise and a ss is t the P residen t in achieving in ternational 
cooperation fo r dealing  with environm ental problem s;

(5) To a ss is t in coordinating am ong F ederal agencies and de
p a rtm en ts  those p rogram s which affec t, p ro tec t, and  im prove envi
ronm ental quality , including Federal compliance w ith th e  environ
m ental im pact s ta tem en t process, and  to seek resolution  o f signifi
c an t environm ental issues;

(6) To fo s te r  research  re la tin g  to  environm ental quality  and  the 
im pacts of new o r changing  technologies; and

(7) To analyze long and sh o rt te rm  environm ental problem s and 
tren d s and ass is t in p reparing  an annual E nvironm ental Q uality 
R eport to  the  P residen t and the C ongress.

(c) The Council m aintains a  “Q uarterly  Index” which lis ts  its  c u rre n t 
policies and procedures, as requ ired  by section 552(a)(2) o f the  Freedom  
o f Inform ation  Act. This index is updated  and  published in the  F ederal 
Register q u arte rly , s ta r tin g  in 1976. The Q uarterly  Index—and the  
specific item s listed  in the index—are  available on req u est from  the 
Freedom  o f Inform ation O fficer. You m ay also inspect o r copy any  o f 
th ese  m ateria ls  a t  the Council’s office during  the hours s ta ted  below in 
§ 1515.3(f).
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§ 1515.3 How Is CEQ organized?
(a) The Council is m ade up  o f  th ree  m em bers appointed by th e  

P residen t and su b jec t to  approval by th e  S enate . One m em ber is 
designated  as chairm an by  th e  P residen t. All th re e  serve in a full-tim e 
capacity.

(b) The N ational E nv ironm enta l Policy A ct and th e  Environm ental 
Q uality Im provem ent A ct g ive th e  Council th e  au th o rity  to  h ire any  
officers and s ta f f  th a t  m ay be n ecessary  to  c a rry  o u t responsibilities and 
functions specified in th e se  tw o  A cts. Also, th e  u se  of consu ltan ts  and 
experts  is perm itted .

(c) In addition to  th e  th re e  m em bers, th e  Council h as  p rog ram  and 
legal s ta ff.

(d) The Council has no field o r  reg ional offices.

(e) The Council has a  public a ffa irs  office w hich is responsible fo r 
providing inform ation to  th e  g en era l public, th e  C ongress, and the  press. 
I f  you a re  in terested  in g en era l inform ation ab o u t th e  Council o r have 
questions abou t the Council’s recen t activ ities o r policy positions, you 
should call th is  office a t  (202) 633-7005 o r  w rite  to  th e  "Public A ffa irs  
O ffice” o f th e  Council a t  th e  ad d ress  g iven in th e  n ex t p arag rap h .

N ote: The CEQ public a f fa irs  office can respond  fu lly  and prom ptly  
to  m ost questions you m ay have; th e  Council s u g g e s ts  th a t  the  Freedom  
o f Inform ation A ct p rocedures be used  w hen you a re  seeking a specific 
docum ent and have had d ifficu lty  ob ta in ing  it.

(f) The Council is located  a t  722 Jack so n  P lace NW ., W ashington, 
D.C. 20006. O ffice h o u rs  a re  9-5:30, M onday th ro u g h  Friday, excep t 
legal holidays. I f  you w ish to  m eet w ith any  o f  the  s ta ff , p lease w rite  or 
phone ahead fo r an appoin tm ent. The m ain num ber is 202-633-7027.

PROCEDURES FOR REQUESTING RECORDS 
§ 1515.5 How to make a Freedom of Information Act request

(a) The Chairm an h as  appointed  a F reedom  o f Inform ation O fficer 
who will be responsible fo r  overseeing  th e  Council’s adm inistration  o f the 
Freedom  o f Info rm ation  A ct and  fo r receiving, ro u ting , and overseeing  
th e  processing o f  all F reedom  o f  In fo rm ation  req u ests . The C hairm an 
has also appointed an  A ppeals O fficer w ho is responsib le fo r p rocessing  
any appeals.

(b) Requesting in fo rm a tio n  f r o m  the C o u n c il  (1) W hen you m ake 
a  Freedom  o f In form ation  A ct re q u e s t to  th e  Council, th e  F reedom  o f 
Inform ation O fficer shall decide how  to  respond  to— o r "m ake an  initial 
determ ination on”—y o u r re q u e s t w ithin 10 w ork ing  days from  th e  d a te  
the Officer receives th e  re q u e s t. The F reedom  o f  Inform ation O fficer 
will then  provide you w ith  w ritte n  notification  o f  th e  determ ination .

(2) You can m ake a  F reedom  o f In fo rm ation  A ct re q u e s t by w ritin g  
a  le tte r which s ta te s  th a t  you a re  m aking  a  F reedom  o f Inform ation A ct 
request. A ddress y o u r le t te r  to:

App. B COUNCIL ON ENVIRONMENTAL QUALITY § 1515.5
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Freedom  o f In fo rm ation  O fficer, Council on E nvironm ental Q uality , 
Executive O ffice o f th e  P residen t, 722 Jackson  Place NW ., W ashington , 
D.C. 20006.

(3) In y o u r re q u e s t you should  identify  the  desired  record  o r  reaso n 
ably  describe it. The re q u e s t should  be a s  specific as possible so th a t  the 
item  can be read ily  found. You should  no t m ake b lanke t req u ests , such 
as  req u ests  fo r  “ th e  en tire  file o f ’ o r “all m ateria ls re la tin g  to ” a 
specified sub ject.

(4) T he Council will m ake a  reasonab le  e ffo r t to  a s s is t  you in 
defin ing th e  re q u e s t to  elim inate ex tran eo u s  and unw anted  m ateria ls  and  
to  keep sea rch  and  copying fees  to  a  m inim um . I f  you have b u d g e ta ry  
co n stra in ts  and  an tic ipa te  th a t  y o u r re q u e s t m igh t be costly  you m ay 
w ish to  indicate th e  m axim um  fee you a re  p repared  to  pay fo r  acqu iring  
the  inform ation. (See § 1515.15(c) also.)

(5) The 10 day  period fo r  m ak ing  a  determ ination  on a  re q u e s t will 
begin w hen th e  reco rds req u ested  a re  specified o r reasonab ly  identifia
ble.

(6) D espite its  nam e, th e  F reedom  o f Inform ation  A ct does no t 
req u ire  a g o v ern m en t agency  to  c rea te  o r  research  inform ation th a t  you 
w ould like o r th a t  you m ay th ink  th e  agency  should have. The A ct only 
requ ires th a t  ex is tin g  reco rds be m ade available to  th e  public.

(c) C o u n c il’s response to a request. (1) Upon receip t o f  any  re q u e s t 
un d er the  Act, th e  F reedom  o f In fo rm ation  O fficer shall d irec t the  
re q u e s t to  th e  ap p ro p ria te  s ta f f  m em ber a t  th e  Council, w ho will review  
th e  re q u e s t and  advise th e  F reedom  o f In fo rm ation  O fficer a s  soon a s  
possible.

(2) I f  it  is ap p ro p ria te  to  g r a n t  th e  re q u e s t, th e  s ta f f  m em ber will 
im m ediately collect th e  req u es ted  m ate ria ls  in o rd e r to  accom pany, 
w herever possible, th e  F reedom  o f  In fo rm ation  O fficer’s le tte r  no tify ing  
you o f th e  decision.

(3) I f  y o u r re q u e s t is denied, in p a r t  o r  in full, th e  le tte r  no tify ing  
you o f  th e  decision will be signed  by  th e  F reedom  o f In fo rm ation  O fficer, 
an d  will include th e  nam es o f  any  o th e r  individuals w ho p artic ipa ted  in 
th e  decision. T he le t te r  will include th e  reaso n s fo r any  denial and  the  
procedure  fo r  filing  an  appeal.

(d) Appeals. (1) I f  you  a re  no t sa tis fied  w ith  the  response  you have 
received from  th e  F reedom  o f In fo rm ation  O fficer, you m ay ask  the  
Council to  reconsider th e  decision. You should  explain w h a t m ateria l 
you  still w ish to  receive, and  w hy you believe th e  Council should  disclose 
th is  to  you. T his is called an  “appea l.” You m u st m ake y o u r appeal 
w ith in  45 d ays o f  th e  d a te  on th e  le tte r  w hich denied y o u r r e q u e s t

(2) You can  m ake an  appeal by w ritin g  a  le tte r  to:

FO IA  A ppeals O fficer, Council on E nvironm ental Q uality , Exec
utive O ffice o f  th e  P residen t, 722 Jack so n  P lace NW ., W ashington, 
D C. 20006.
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(3) t! I l et ter  should specify  th e  records being req u ested  and ask  
the  Appeals O fficer to  review  th e  determ ination  m ade by the Freedom  of 
Inform ation Officer. The le tte r  should explain the basis fo r the appeal.

(4) The Appeals O fficer shall decide the  appeal—or "m ake a final 
de term ination"—w ithin 20 w orking  days from  the  date  the  O fficer re 
ceives the appeal. The A ppeals O fficer (or designee) will Bend you a 
le tte r  inform ing you of the  decision as soon as it is made. I f  the  Appeals 
O fficer denies your req u est, in p a r t  o r in whole, the le tte r  will also notify  
you of the  provisions fo r judicial review  and the nam es of any persons 
who partic ipated  in the  final determ ination  of the appeal.

(e) E xtend ing  the C o u n c il’s tim e to respond. In unusual circum 
stances, th e  tim e lim its fo r  response  to  your req u est (paragraphs (b) and
(d) o f  th is  section) m ay  be ex tended  by th e  Council fo r no t m ore th an  10 
w orking days. E x tensions m ay be g ran ted  by th e  Freedom  o f In fo rm a
tion O fficer in th e  case  o f  initial req u ests  and by th e  A ppeals O fficer in 
the  case o f  any  appeals. The extension period m ay be sp lit betw een the  
initial re q u e s t and th e  appeal b u t m ay no t exceed 10 w orking days 
overall. Any ex tension  will be m ade o r confirm ed to you in w riting  and 
will s e t  fo rth  the  reaso n s fo r  the  extension and the date  th a t  the  final 
determ ination  is expected . The term  “unusual c ircum stances” m eans:

(i) T he need to  search  fo r  and collect th e  requested  records from  
* * * estab lish m en ts  th a t  a re  sep ara te  from  the  office processing 
th e  req u est;

(ii) The need to search  for, collect, and appropriately exam ine a 
volum inous am oun t o f  sep ara te  and distinct records which are  
dem anded in a  sing le  request; o r

(iii) T he need fo r  consultation, which shall be conducted w ith all 
p racticab le  speed, w ith ano ther agency having a substan tia l in te res t 
in th e  determ ination  of the req u est o r am ong tw o or m ore compo
n en ts  o f  th e  agency having substan tia l sub ject-m atter in te res t th e re 
in.

(5 U.S.C. 552(a)(6)(B))

A V A ILA B ILITY  O F  INFORM ATION

§ 1515.10 W h a t in fo rm a tio n  is availab le , an d  how  can  it be ob
ta in ed ?

(a) W hen a  req u est fo r  inform ation has been approved, in whole o r 
in p a rt, you m ay m ake an appointm ent to  inspect o r copy th e  m aterials 
req u ested  d u rin g  reg u la r business hours by w riting  o r  telephoning the 
Freedom  o f Inform ation O fficer a t  th e  address o r  phone num ber given in 
§ 1515.3(f). You may be charged reasonable fees for copying m aterials, 
a s  explained by § 1515.15. The Council on Environm ental Quality will 
perm it copying of any available m aterial b u t will rese rve  the  r ig h t to  
lim it th e  num ber of copies m ade w ith th e  Council’s copying facilities.

(b) In general, all records o f the  Council a re  available to  the  public, 
as  required  by the Freedom  of Inform ation Act. The Council claims the
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§ 1515.10 COUNCIL ON ENVIRONMENTAL QUALITY

rig h t, w here it is applicable, to  w ithhold m ateria l under the provisions 
specified in the  Freedom  of Inform ation  A ct as am ended (5 U.S.C. 
552(b)).

(c) The legislative h isto ry  o f  the  e stab lishm en t o f  the  Council s ta te s  
th a t  the  C ongress intended th e  Council to  be a  confidential advisor to  the 
P resid en t on m atte rs  o f  environm ental policy. T herefo re , m em bers o f 
th e  public should presum e th a t  com m unications betw een  th e  Council and 
the  P resid en t (and th e ir s ta ffs )  a re  confidential and  ordinarily  will n o t be 
released; they  will usually  fall, a t  a  m inimum, w ithin Exem ption 5 o f the 
Act. The Freedom  o f In fo rm ation  O fficer shall review  each request, 
how ever, to  determ ine w hether th e  record  is exclusively fac tu a l o r  may 
have fac tual portions which m ay be reasonably  seg reg a ted  and  m ade 
available to  th e  req u este r. F u rth e rm o re , on the  recom m endation o f  the  
FO IA  O fficer o r A ppeals O fficer, th e  Council will consider the  re lease  o f 
an en tire  record, even if  i t  com es w ithin an  exem ption o r contains policy 
advice, if  its  disclosure w ould no t im pair Executive policy-m aking pro
cesses o r th e  Council’s partic ipation  in decisionm aking.

COSTS

§ 1515.15 What fees may be charged, and how should they be paid?
(a) Following is the schedule o f  fees you m ay be charged  fo r the 

search  and reproduction o f  inform ation available under the Freedom  of 
Inform ation Act, 5 U.S.C. 552, as am ended.

(1) Search fo r  records. F ive dollars per hour w hen the  search  is 
conducted by a  clerical em ployee. E igh t dollars per hour w hen the 
search  is conducted by a  p rofessional employee. T here will be no charge  
fo r searches o f  less th an  one hour.

(2) D uplica tion  o f  records. Records will be duplicated a t  a  ra te  o f 
$0.10 p e r  p ag e  fo r  copying o f  10 p ag es o r  more. T here  will be no ch arg e  
fo r duplicating  9 pages o r  less.

(3) Other. W hen no specific fee  has been estab lished  fo r  a  service, 
o r  th e  re q u e s t fo r a  service does no t fall un d er ca tegories (1) and  (2), the  
A dm inistrative O fficer is au thorized  to  estab lish  an  appropria te  fee 
based  on "d irec t co sts” as provided in the  Freedom  o f  Inform ation  Act. 
E xam ples o f  services covered by th is  provision include searches involving 
com puter tim e o r special travel, tran spo rta tion , o r  com m unication costs.

(b) I f  th e  Council an tic ipates th a t  the  fees chargeab le  un d er th is 
section will am oun t to  m ore th an  $25, o r th e  m axim um  am ount specified 
in yo u r request, you shall be prom ptly  notified o f  the  am ount o f  the 
anticipated  fee o r  the  c losest es tim ate  o f  the  am ount. In such  instances 
you will be advised o f  yo u r option to  consult w ith Council personnel in 
o rd er to  re fo rm ula te  the  re q u e s t in a  m anner which will reduce the  fees, 
y e t still m eet y o u r needs. A re fo rm ula ted  re q u e s t shall be considered a  
new request, th u s  beginning a  new 10 w orking day period fo r processing.

(c) Fees m u st be paid in full p rio r to  issuance o f  th e  requested  
copies. In th e  even t you owe m oney fo r previous request, copies of
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records will no t be provided fo r  any  su b se q u e n t re q u e s t un til th e  d eb t 
has been paid in full.

(d) Search costs a re  due  and payab le  even if  the  record  which w as 
req u ested  canno t be located a f te r  all reasonab le  e ffo r ts  have been m ade, 
o r if th e  FO I O fficer determ ines th a t  a  record  w hich has been req u ested  
is exem pt u n d er th e  F reedom  o f In fo rm ation  A ct a s  am ended and is to  be 
w ithheld.

(e) P ay m en t shall be in the  fo rm  e ith e r  o f  a  persona l check o r bank  
d ra f t  d raw n on a  bank  in th e  U nited S ta te s , o r  a  postal m oney o rder. 
Checks shall be m ade payab le  to  G eneral Serv ices A dm inistration . You 
should mail o r deliver any  paym en t fo r  serv ices to  th e  A dm inistra tive 
Office, Council on E nv ironm ental Q uality , 722 Jack so n  P lace NW ., W ash
ington, D.C. 20006.

(f) A receip t fo r  fees  paid  will be g iven  upon r e q u e s t  R efunds o f 
fee s  paid fo r  serv ices ac tua lly  ren d ered  will n o t be m ade.

(g) The Council m ay w aive all o r  p a r t  o f  an y  fee  provided fo r  in th is 
section w hen th e  F reedom  o f  In fo rm ation  O fficer (or designee) deem s it 
to  be in e ith e r th e  Council's in te re s t  o r  in th e  g en e ra l public’s in te r e s t

Part 1516

Privacy Act Implementation
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Sec.
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1516.2 Definitions.
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A uthority: 5 U.S.C. 552a; Pub .L . 93-579.
Source: 42 F R  32537, Ju n e  27, 1977, u n less  o therw ise  noted.

§ 1516.1 Purpose and scope
T he pu rposes o f th e se  reg u la tio n s a re  to:
(a) E stab lish  a  procedure  by w hich an  individual can  determ ine if th e  

Council on E nvironm ental Q uality  (h e re a f te r  know n as the Council) 
m ain tains a  system  o f  reco rds which includes a  reco rd  perta in ing  to  the  
individual; and



(b) E stab lish  a  p rocedure  by w hich an  individual can gain access to  a 
record  p e rta in ing  to  him  o r  h e r  fo r  th e  pu rpose  o f  review , am en d m en t 
a n d /o r  correction.

§ 1516.2 Definitions

F or th e  p u rp o se  o f  th e se  regu la tions:

(a) The te rm  “ individual” m eans a  citizen o f th e  U nited S ta te s  o r an  
alien  law fully  ad m itted  fo r  p e rm a n e n t residence;

(b) The te rm  “m ain ta in ” m eans m aintain , collect, use  o r  d issem inate;

(c) T he te rm  “re c o rd ” m ean s any  item  o r collection o r  g ro u p in g  of 
in form ation  ab o u t an  individual th a t  is m ain tained  b y  th e  Council (includ
ing, b u t no t lim ited to, h is o r  h e r  em ploym ent h isto ry , payroll in fo rm a
tion, and  financial tran sac tio n s), and th a t  contains h is o r h er nam e, o r  an 
identify ing  num ber, sym bol, o r  o th e r  iden tify ing  p a rticu la r a ss ig n ed  to  
th e  individual such  a s  a  social secu rity  num ber;

(d) T he te rm  “ sy s te m  o f reco rd s” m eans a  g roup  of any reco rds 
un d er the  contro l o f  th e  Council from  w hich inform ation  is re triev ed  by 
th e  nam e o f th e  individual o r  by som e identify ing  num ber, sym bol, o r  
o th e r identify ing p a rticu la r  ass ig n ed  to  th e  individual; and

(e) The te rm  “ ro u tin e  u se ” m eans w ith re sp ec t to  the  disclosure o f  a  
record , th e  u se  o f  such  reco rd  fo r a  pu rpose  which is com patible w ith the  
purpose  fo r  which it w as collected.

§ 1516.3 Procedures for requests pertaining to individual records 
in a record system

An individual shall su b m it a  w ritten  re q u e s t to  the  A dm inistra tive 
O fficer o f th e  Council to  de te rm ine  if  a  system  o f records nam ed by the  
individual contains a  reco rd  p e rta in in g  to  the  individual. The individual 
sha ll su b m it a w ritten  re q u e s t to  th e  A dm inistra tive O fficer o f  the  
Council w hich s ta te s  th e  individual’s  desire  to  review  his o r  h e r  record . 
T he A dm inistra tive O fficer o f  th e  Council is availab le  to  a n sw er q u es
tions reg a rd in g  th e se  reg u la tio n s  an d  to  provide assis tan ce  in locating  
records in th e  Council’s  sy s te m  o f records.

[42 FR  32537, Ju n e  27, 1977; 42 F R  35960, Ju ly  13, 1977]

§ 1516.4 Times, places, and requirements for the identification of 
the individual making a request

An individual m ak ing  a  re q u e s t to  th e  A dm inistra tive O fficer o f  th e  
Council p u rsu a n t to  § 1516.3 shall p re se n t the  re q u e s t a t  the  Council's 
office, 722 Jack so n  P lace, N .W ., W ashington, D.C. 20006, on any  b usi
ness  day betw een  th e  h o u rs  o f 9 a.m . and  5 p.m. and  should be  p rep ared  
to  identify  h im self by s ig n a tu re . R eq u ests  will also  be accepted  in 
w riting  if m ailed to  the  C ouncil’s  offices and  signed  by the req u es te r .

§ 1516.1 COUNCIL ON ENVIRONMENTAL QUALITY App. B
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§ 1516.5 Disclosure of requested information to the individual
Upon verification o f identity , th e  Council shall disclose to  th e  individ

ual th e  inform ation contained in the record which p erta in s  to  th a t 
individual.

(a) The individual may be accom panied fo r th is purpose  by a  person  
o f his choosing.

(b) Upon re q u e s t o f the  individual to  whom the  record  perta in s, all 
inform ation in th e  accounting of disclosures will be m ade available.

[42 FR  35960, Ju ly  13, 1977]

§ 1516.6 Request for correction or amendment to the record
The individual may subm it a  req u est to  the A dm inistrative O fficer of 

the  Council which s ta te s  the  individual’s  desire to  co rrec t o r to  am end his 
or her record. This req u est m u st be m ade in accordance w ith the 
procedures of § 1516.4 and shall describe in detail the  change which is 
requested .

[42 FR  32537, Ju n e  27, 1977. R edesignated a t  42 FR  35960, Ju ly  13, 
1977]

§ 1516.7 Agency review of request for correction or amendment of 
the record

W ithin ten  w orking days of th e  receip t of a  req u est to  co rrec t o r to 
am end a  record, the  A dm inistrative O fficer o f the  Council will acknowl
edge in w riting  such receipt and prom ptly either:

(a) M ake any correction o r am endm ent o f any portion  th e reo f 
which the individual believes is no t accurate, re levan t, tim ely, or 
com plete; or

(b) Inform  the  individual o f  his o r  h e r  re fu sa l to  co rrec t o r 
am end th e  record  in accordance w ith th e  req u est, th e  reason  fo r  th e  
re fu sa l, and th e  procedure estab lished  by th e  Council fo r  the  individ
ual to  re q u e s t a  review o f th a t  refusal.

§ 1516.8 Appeal of an initial adverse agency determination on 
correction or amendment of the record

An individual m ay appeal re fu sa l by the  A dm inistrative O fficer o f 
the  Council to  co rrec t o r to  am end his o r h e r record  by subm itting  a  
req u est fo r a  review  o f such re fusa l to  the G eneral Counsel, Council on 
Environm ental Q uality, 722 Jackson Place, N .W ., W ashington, D.C. 
20006. The G eneral Counsel shall, no t la te r th an  th ir ty  w orking days 
from  the da te  on which the individual req u ests  such  a  review , com plete 
such review  and m ake a  final determ ination unless, fo r  good cause 
shown, the  G eneral Counsel ex tends such th irty  day  period. If, a f te r  his 
o r  her review , th e  G eneral Counsel also re fu ses  to  co rrec t o r  to  am end 
the  record in accordance w ith the  request, the  individual m ay file w ith 
the  Council a  concise sta tem en t se ttin g  fo rth  the  reasons fo r  his o r  h er
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d isag reem en t w ith  th e  G eneral C ounsel's decision and m ay seek judicial 
re lie f under 5 U.S.C. 552a(gMlMA).

§ 1516.9 Disclosure of a record to a person other than the individu
al to whom the record pertains

The Council will no t disclose a record  to any individual o th e r  than  to 
the  individual to whom  the record perta ins w ithout receiving the  prior 
w ritten  consen t o f th e  individual to  whom the record p e rta in s, un less the 
disclosure e ith er h as  been listed a s  a  “ rou tine  u se” in th e  Council’s 
notices o f its  sy stem s o f records o r  fa lls w ithin th e  special conditions of 
d isclosure se t fo rth  in section 3 o f  th e  Privacy A ct o f  1974.

§ 1516.10 Fees
I f  an  individual re q u e s ts  copies o f  his o r  h e r  record, he o r  she  shall 

be charged  ten  cen ts  p e r page, excluding th e  cost o f any search  fo r the 
record, in advance o f receip t o f the pages.

Part 1517

Public Meeting Procedures of the Council on 
Environmental Quality

S«c.
1517.1 Policy and scope.
1517.2 Definitions.
1517.3 Open meeting requirement.
1517.4 Exceptions.
1517.5 Procedure for closing meetings.
1517.6 Notice of meetings.
1517.7 Records of closed meetings.

Authority: 5 U.S.C. 552b(g); Pub.L . 94-409.
Source: 42 FR  20818, Apr. 22, 1977, un less o therw ise noted.

§ 1517.1 Policy and scope
C onsistent w ith the policy th a t  th e  public is en titled  to  the  fu llest 

inform ation reg a rd in g  the  decisionm aking processes o f  the  Federal 
G overnm ent, it  is the  purpose o f th is p a r t to open the m eetings o f  the 
Council on Environm ental Q uality to public observation  while p ro tecting  
th e  rig h ts  of individuals and the  ability of the  Council to  ca rry  ou t its 
prim ary responsibility  o f providing advice to  the P resident. Actions 
taken  by the  C hairm an ac ting  as D irector o f  the Office o f  Environm ental 
Q uality and Council actions involving advice to the  P residen t when such 
advice is not form ula ted  collegially during  a m eeting  a re  outside the 
scope o f this part. In addition to  conducting the  m eetings required  by 
th is  part, it is the Council’s policy to  conduct, open to  public observation, 
periodic m eetings involving Council discussions o f Council business, 
including w here appropria te , m a tte rs  outside the  scope o f th is p art. This
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p a r t  do es n o t a f f e c t  th e  p ro c e d u re s  s e t  f o r th  in  P a r t  1515 p u r s u a n t  to  
w hich  re c o rd s  o f  th e  C ouncil a r e  m a d e  a v a ila b le  to  th e  p u b lic  fo r  
in sp ec tio n  a n d  copy ing , e x c e p t t h a t  th e  e x e m p tio n s  s e t  f o r th  in  
§ 1517.4(a) sh a ll g o v e rn  in th e  c a se  o f  a n y  r e q u e s t  m a d e  to  copy  o r  
in sp e c t th e  tr a n s c r ip ts ,  re c o rd in g  o r  m in u te s  d e sc rib e d  in § 1517.7.

[47 F R  6277, F e b . 11, 1982]

§ 1517.2 Definitions
F o r  th e  p u rp o s e  o f  th is  part*

(a) T h e  te rm  “ C ouncil”  sh a ll  m e a n  th e  C ouncil o n  E n v iro n m e n ta l 
Q u a lity  e s ta b lish e d  u n d e r  T itle  11 o f  th e  N a tio n a l E n v iro n m e n ta l Policy  
A c t o f  1969 (42 U .S.C . 4321-4347).

(b) T h e  te rm  “m e e tin g ”  m e a n s  th e  d e lib e ra tio n s  o f  a t  le a s t  tw o  
C ouncil m e m b e rs  w h e re  su c h  d e lib e ra tio n s  d e te rm in e  o r  r e s u l t  in  th e  
jo in t c o n d u c t o r  d isp o sitio n  o f  o ffic ia l co lleg ia l C ouncil b u s in e s s , b u t  d o es  
n o t  in c lude  d e lib e ra tio n s  to  ta k e  a c tio n s  to  o p e n  o r  c lo se  a  m e e tin g  u n d e r  
§§ 1517.4 an d  1517.5 o r  to  re le a s e  o r  w ith h o ld  in fo rm a tio n  u n d e r  
§§ 1517.4 an d  1517.7. “ M e e tin g ” sh a ll n o t  b e  c o n s tru e d  to  p re v e n t  
C ouncil m em b ers  f ro m  co n s id e rin g  in d iv id u a lly  C ouncil b u s in e s s  t h a t  is 
c irc u la te d  to  th e m  se q u e n tia lly  in  w ritin g .

(c) “ D ire c to r”  m e a n s  th e  C h a irm a n  o f  th e  C ouncil o n  E n v iro n m e n ta l 
Q u a lity  a c tin g  a s  th e  h e a d  o f  th e  O ffice  o f  E n v iro n m e n ta l Q u a lity  
p u r s u a n t  to  th e  E n v iro n m e n ta l Q u a lity  Im p ro v e m e n t A c t o f  1970, P u b .L . 
9 1 -2 2 4 , 42 U.S.C. 4371-4374.

[44 F R  34946, J u n e  18, 1979, a s  a m e n d e d  a t  47 F R  6277, F eb . 11, 1982]

§ 1517.3 Open meeting requirement
(a) E v ery  p o rtio n  o f  e v e ry  m e e tin g  o f  th e  C ouncil is open  to  pub lic  

o b se rv a tio n  su b je c t to  th e  e x e m p tio n s  p ro v id ed  in  § 1517.4. M em b ers  o f  
th e  Council m ay  n o t  jo in tly  c o n d u c t o r  d isp o se  o f  th e  b u s in e s s  o f  th e  
C ouncil o th e r  th a n  in acco rd an ce  w ith  th is  p a r t .

(b) T h e  C ouncil w ill c o n d u c t o p en  to  p u b lic  o b se rv a tio n  period ic  
m e e tin g s  involv ing  C ouncil d isc u ss io n s  o f  C ouncil b u s in e s s  in c lu d in g  
w h e re  a p p ro p ria te  m a t te r s  o u ts id e  th e  sco p e  o f  th is  p a r t .  S u ch  m e e tin g s  
w ill b e  no ticed  p u r s u a n t  to  § 1517.6.

(c) M em bers o f  th e  p ub lic  m a y  a t te n d  o p en  m e e tin g s  o f  th e  C ouncil 
fo r  th e  so le  p u rp o se  o f  o b se rv a tio n  a n d  m a y  n o t  p a r tic ip a te  in o r  
p h o to g ra p h  an y  m e e tin g  w ith o u t p r io r  p e rm iss io n  o f  th e  C ouncil. M em 
b e r s  o f  th e  public  w h o  d e s ire  to  p a r tic ip a te  in o r  p h o to g ra p h  an  o pen  
m e e tin g  o f  th e  C ouncil m ay  r e q u e s t  p e rm iss io n  to  do  so  fro m  th e  G en e ra l 
C ounsel o f  th e  C ouncil b e fo re  su c h  m e e tin g . M em b ers  o f  th e  pub lic  m ay  
reco rd  open  m e e tin g s  o f  th e  C ouncil b y  m e a n s  o f  a n y  m ech an ica l o r  
e lec tro n ic  device u n le ss  th e  C ouncil d e te rm in e s  su c h  re c o rd in g  w ould  
d is ru p t  th e  o rd e rly  c o n d u c t o f  su c h  m e e tin g .

[44 F R  34946, J u n e  18, 1979, a s  am e n d e d  a t  47 F R  6277, F eb . 11, 1982]
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§ 1517.4 Exceptions
(a) A meeting or portion thereof may be closed to public observation, 

and information pertaining to such meeting or portion thereof may be 
withheld from the public, if  the Council determines that such meeting or 
portion thereof or disclosure of such information is likely to:

(1) Disclose matters that are (i) specifically authorized under 
criteria established by an Executive order to be kept secret in the 
interest of national defense or foreign policy and (ii) in fact properly 
classified pursuant to that Executive order;

(2) Relate solely to the internal personnel rules and practices of 
the Council;

(3) Disclose matters specifically exempted from disclosure by 
statute (other than the Freedom of Information Act, 5 U.S.C. 652), 
provided that the statute: (i) Requires that the matters be withheld 
from the public in such a manner as to leave no discretion on the 
issue, or (ii) establishes particular criteria for withholding or refers 
to particular types of matters to be withheld;

(4) Disclose the trade secrets and commercial or financial infor
mation obtained from a person and privileged or confidential;

(6) Involve accusing any person of a crime, or formally censur
ing any person;

(6) Disclose information of a personal nature if  disclosure would 
constitute a clearly unwarranted invasion of personal privacy;

(7) Disclose investigatory records compiled for law enforcement 
purposes, or information which if  written would be contained in such 
records, but only to the extent that the production of those records 
or information would:

(i) Interfere with enforcement proceedings,
(ii) Deprive a person of a right to a fa ir tria l or an impartial 

adjudication,
(iii) Constitute an unwarranted invasion of personal priva

cy.
(iv) Disclose the identity of a confidential source and, in the 

case of a record compiled by a criminal law enforcement authori
ty in the course of a criminal investigation, or by an agency 
conducting a lawful national security intelligence investigation, 
confidential information furnished only by the confidential 
source,

(v) Disclose investigative techniques and procedures, or,
(vi) Endanger the life or physical safety of law enforcement 

personnel;
(8) Disclose information contained in or related to examination, 

operating, or condition reports prepared by, on behalf of, or for the

§ 1517.4 COUNCIL ON ENVIRONMENTAL QUALITY

1002

j ' -



u s ljla n  agency responsible for the regulation or supervision of 
financial institutions;

(9) Disclose information the premature disclosure of which 
would be likely to significantly frustrate implementation of a pro
posed action of the Council. This exception shall not apply in any 
instance where the Council has already disclosed to the public the 
content or nature of the proposed action, or where the Council is 
required by law to make such disclosure on its own initiative prior to 
taking final action on the proposal; or

(10) Specifically concern the issuance of a subpoena by the 
Council, or the participation of the Council in a civil action or 
proceeding, an action in a foreign court or international tribunal, or 
an arbitration, or the initiation, conduct, or disposition by the Council 
of a particular case of forma] adjudication pursuant to the proce
dures in 5 U.S.C. 554 or otherwise involving a determination on the 
record after opportunity for a hearing.
(b) Before a meeting is closed to public observation the Council shall 

determine whether or not the public interest requires that the meeting be 
open. The Council may open a meeting to public observation which could 
be closed under paragraph (a) of this section, if  the Council finds it to be 
in the public interest to do so.

§ 1517.5 Procedure for closing meetings
(a) A majority of the entire membership of the Council may vote to 

close to public observation a meeting or a portion or portions thereof, or 
to withhold information pertaining to such meeting. A separate vote of 
the members of the Council shall be taken with respect to each meeting 
of the Council, a portion or portions of which are proposed to be closed to 
the observation of the public or with respect to any information concern
ing such meetings or portion thereof. A single vote may be taken with 
respect to a series of meetings, a portion or portions of which are 
proposed to be closed to the public, or with respect to information 
concerning such series of meetings, so long as each meeting in such 
series involves the same particular matters and is scheduled to be held 
no more than thirty days after the initial meeting in such series. The 
vote of each member of the Council participating in a vote shall be 
recorded and no proxies shall be allowed..

(b) Whenever any person whose interest may be directly affected by 
a portion of a meeting requests that the Council close that portion to 
public observation for any of the reasons referred to in § 1517.4(a) the 
Council, upon request of any of the members of the Council, shall decide 
by recorded vote whether to close that portion of the meeting.

(c) For every meeting or portion thereof closed under this part, the 
General Counsel of the Council before such meeting is closed shall 
publicly certify that, in his or her opinion, the meeting may properly be 
closed to the public stating each relevant exemptive provision. The 
Council shall retain a copy of the General Counsel’s certification, togeth
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er with a statement from the presiding officer of the meeting 
forth the time and place of the meeting and listing the persons present.

§ 1517.5 COUNCIL ON ENVIRONMENTAL QUALITY

(d) Within one day of any vote taken on a proposal to close a 
meeting, the Council shall make publicly available a record reflecting the 
vote of each member on the question. In addition, within one day of any 
vote which closes a portion or portions of a meeting to the public, the 
Council shall make publicly available a fu ll written explanation of its 
closure action together with a list naming all persons expected to attend 
and identifying their affiliation, unless such disclosure would reveal the 
information that the meeting itself was closed to protect.

(e) Following any announcement that the Council intends to close a 
meeting or portion thereof, any person may make a request that the 
meeting or portion thereof be opened. Such request shall be made of the 
Chairman of the Council who shall ensure that the request is circulated 
to all members of the Council on the same business day on which it is 
received. The request shall set forth the reasons why the requestor 
believes the meeting should be open. The Council upon the request of 
any member or its General Counsel, shall vote on the request.

§ 1517.6 Notice o f meetings
(a) Except as otherwise provided in this section, the Council shall 

make a public announcement at least one week before a meeting, to 
include the following:

(1) Time, place, and subject matter of the meeting;
(2) Whether the meeting is to be open or closed; and
(3) Name and telephone number of the official who will respond 

to requests for information about the meeting.
(b) A majority of the members of the Council may determine by 

recorded vote that the business of the Council requires a meeting to be 
called with less than one week’s notice. A t the earliest practicable time, 
the Council shall publicly announce the time, place and subject matter of 
the meeting, and whether or not it is to be open or closed to the public.

(c) I f  announcement of the subject matter of a closed meeting would 
reveal the information that the meeting itself was closed to protect, the 
subject matter shall not be announced.

(d) Following the public announcement required by paragraphs (a) 
or (b) of this section:

(1) A majority of the members of the Council may change the 
time or place o f a meeting. A t the earliest practicable time, the 
Council shall publicly announce the change.

(2) A majority of the entire membership of the Council may 
change the subject matter of a meeting, or the determination to open 
or close a meeting to the public, if  it  determines by a recorded vote 
that the change is required by the business of the Council and that 
no earlier announcement of the change was possible. A t the earliest
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practicable time, the Council B hall publicly announce the change, and 
the vote of each member upon the change.
(e) Individuals or organizations having a special interest in activities 

'  of the Council may request the Council to place them on a mailing list for
receipt of information available under this section.

(f) Following public announcement of a meeting, the time or place of 
a meeting may be changed only if the change is announced publicly at 
the earliest practicable time. The subject matter of a meeting or the 
determination to open or close a meeting may be changed following 
public announcement of a meeting only if  both of the following condi
tions are met:

(1) There must be a recorded vote of a majority of the Council 
that the business of the Council requires the change and that no 
earlier announcement of such change was possible; and

(2) There must be a public announcement of the change and of 
the individual Council members’ votes at the earliest practicable 
time.
(g) Immediately following each public announcement required by 

this this section, the following information, as applicable, shall be sub
mitted for publication in the F e d e r a l  R eg ister

(1) Notice of the time, place, and subject matter of a meeting;
(2) Whether the meeting is open or closed;
(3) Any change in one of the preceding; and
(4) The name and telephone number of the official who w ill 

respond to requests for information about the meeting.

§ 1517.7 Records of closed meetings
(a) A record of each meeting or portion thereof which is closed to 

the public shall be made and retained for two years or for one year after 
the conclusion of any Council proceeding involved in the meeting which
ever occurs later. The record of any portion of a meeting closed to the 
public shall be a verbatim transcript or electronic recording. In lieu of a 
transcript or recording, a comprehensive set of minutes may be produced 
if  the closure decision was made pursuant to § 1517.4(a)(8) or (10).

(b) I f  minutes are produced, such minutes shall fu lly and clearly 
describe all matters discussed, provide a fu ll and accurate summary of 
any actions taken and the reasons expressed therefor, and include a 
description of each of the views expressed on any item. The minutes 
shall also reflect the vote of each member of the Council on any roll call 
vote taken during the proceedings and identify all documents produced 
at the meeting.

(c) The following documents shall be retained by the Council as part 
of the transcript, recording, or minutes of the meeting:
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(1) Certification by the General Counsel that the meeting may 
properly be closed; and

(2) Statement from the presiding officer of the meeting setting 
forth the date, time, and place of the meeting and listing the persons 
present.
(d) The Council shall make promptly available to the public at its 

offices at 722 Jackson Place, N.W., Washington, D.C. the transcript, 
electronic recording, or minutes maintained as a record of a closed 
meeting, except for such information as may be withheld under one of 
the provisions of § 1517.5. Copies of such transcript, minutes, or tran
scription of an electronic recording, disclosing the identity of each 
speaker, shall be furnished to any person at the actual cost of duplication 
or transcription.

(e) [Reserved]
(f) Requests to review or obtain copies of records other than tran

scripts, electronic recordings or minutes of a meeting w ill be processed 
under the Freedom of Information Act (5 U.S.C. 552) or, where applica
ble, the Privacy Act of 1974. (5 U.S.C. 552a). Nothing in these regula
tions authorizes the Council to withhold from any individual any record, 
including the transcripts or electronic recordings described in § 1517.8, 
to which the individual may have access under the Privacy Act of 1974 (5 
U.S.C. 552a).
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