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NEGOTIATING AN INDIAN WATER RIGHTS SETTLEMENT:
THE COLORADO UTE INDIAN EXPERIENCE

I. Introduction

The Colorado Ute Indian Water Rights Final Settlement
Agreement, signed December 10, 1937, benefited the Ute Mountain
Ute and Southern Ute Indian Tribes. These tribes are of
Shoshonean stock, with aboriginal lands that included central an&
western Colorado, eastern Utah, and northern New Mexico. Today
the Ute Mountain Ute Tribe is located on a reservation in extreme
southwestern Colorado, with portions of the reservation-extending_
into New Mexico and Utah. The reservation totals 599,329 acres
with a population of approximately 1,400 members. The Southern
Ute Tribe is located on a 308,000 acre reservation to the east of
the Ute Mountain Ute Reservation and has a population of approxi-
mately 1,000 members.

These reservations lie within the drainage of the Colorado
River, primarily within the San Juan River drainage basin.

Almost every river in southwestern Colorado passes through'one or
both of these reservations. The Navajo, Blanco, San Juan, |
Piedra, Pine, Florida, Animas, La Plata, Mancos, and Dolores
Rivers and McElmo Creek all pass through the Indian reservations
and then flow southwesterly into Utah or New Mexico.

The Colorado Ute Settlement is an example of the benefits

which can be obtained by all parties when Indian reserved water




rights are negotiated instead of litigated. The Ute Tribes
received wet, usable water. They also obtained funding to
develop the water resources promised to them'by the settlement.
Many barriers to full tribal use of reserved waters were removed,
such as the Nonintercourse Act and a reservation limitation on
the place of use of the water to within the reservations. 1In
turn, the State of Colorado and the non-Indian communities
received the benéfit of protecting existing water uses, local
economies, and state water administration. The federal govern-
ment received a substantial state contribution, 39 percent, for
the settlement of the tribal reserved water right claims. All
parties received certainty: future change in use proceedings,
administrative proceedings, andléoordinated use of the shared
water resource were negotiated and resolved. The settlement is a
model of successful cooperation and preservation of harmonious
Indian and non-Indian relations.

Unfortunately the settlement is also an example of the
vagaries of the negotiation process and the ever-changing climate
in which these settlements take place. Early on, necessary fed-
eral agencies were absent from the negotiation table. The par-
ties would reach an agreement only to find that a.absentee fed-
eral agency would not accept the compromise. ‘The United States
Fish and Wildlife Service ("FWS") nearly dealt the settlement its

coup de grace last May by issuing an eleventh-hour draft biologic
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opinion which threatened the Animas-La Plata Project ("ALP"), the
lynch-pin of settlement. There is still hope that this decision
will be remedied; however, its appearance after six years of
negotiations is a lesson to all those who are about to engage on
the long and arducus process of negdtiating Indian reserved

rights claims.

II., History of the Settlement

A, PFederal Court Filings

Litigation comménced in 1972, when the United States
Department of Justice filed reserved water right claims on behalf
of the two Ute Indian Tribes in federal district court. The
State of Colorado and other parties intervened in this litiga-
tion, moving to dismiss on the grounds that, under the McCarran
Amendment (43 U.S.C. § 666), the Colorado District Court in and
for Water Division No. 7 ("state water court") was the appropri-
éte court to quantify the Indian reserved right claims. After 4
years of litigation the United States Supreﬁe Courf concurred and
ruled that: (1) the state water éourt was the appropriate forum
in which to litigate the Indian reserved water right claims; and
(2) the policy of the McCarran Amendment would be furthered. if
quantification of the Indian reserved water right claims occurred

in state water court (Colorado River Water Conservation District




v. United States, 424 U.S. B0O (1976)).

" B. 1976 State Court Filings

The U.S. bepartment of Justice refiled these cases in state
water court in 1976, Curfently, there are eleven separate
amended applications, each covering water fights associated with
the specific rivers identified above (District Court for Water
Division No. 7, Case Nos. W-1603-76; W-1603-76A; W-1603-76B; W-
1603-76C; W~1603-76D; W-1603-76E; W-1603-76F; W-1603-76G; W-1603-
76H, W-1603-76I; and W-1603-76J).

C. Settlement Discussions

Settlement discussions began in November 1984. Throughout
1985, the parties held plenary negotiation sessions in Durango,
Coloradeo, and on both reservations. Representatives of both
tribes, the states of Colorado and New Mexico, local municipali-
ties and water user entities, federal officials from the Depart-
ments of Justice and the Interior, and other water users attended
these sessions, which often inclﬁded over 100 pérticipants.

Central to these early discussions was the use of water
from two major federal reclamation water projects, the Dolores
Project and ALP. The Dolores Project was nearing completion, but

funds for construction of ALP, a participating broject under the
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Colorado River Storage Project Act (70 Stat. 105), authorized by
the Colorado River Basin Project Act (82 Stat. 885), had never
been appropriated by Congress.

These federal reclamation projects were critical to the
Settlement because the existing water supply was insufficient to
meet both the Indian and non-Indian needs. Many of the rivers
and streams to which the tribes made claim were already fully or
over-appropriated. If the existing supply of water was not aug-
mented, providing wet water to the tribes would displace Existing
non-Indian water users.

In 1985, Congress appropriated $1 million for construction
of ALP, but conditioned this appropriation on a non-federal cost-
share agreement for project construction being in place by June
30, 1986 (Chapter IV of Public Law‘99-88, 99 Stat. 293). In
addition, the federal negotiators from the Department of the
Interior stated that final federal approval would also be contin-~
gent upon settlement of the reserved water rights claims of the
two Ute Tribes.

With the June 30, 1986 deédline looming, the parties strug-
gled to reach cost-share and reserved water riéhts agreements
satisfactory to the Department of the Interior and the Office of
Management and Budget, the states of Colorado and New Mexico, the
two Ute Indian Tribes, and local water users.

There were many difficult issues which threatened the nego-

-



tiations, in addition to the difficulty of reaching a cost-share
agreement satisfactory to the federal government. Px;imary among
these issues was the off-reservation use of tribal waters. The
~oppertunity to use water off-reservation was central to the
tribal demands to receive "usable" water. Colorado agreed to
allow off-reservation use as long as state law and the "law of
the river," which includes federal and state laws and regula-
tions, decrees, interstate compacts, international treaties and
compacts which govern the use of water from the Coiorado River,
were protected. Colorado's legal position was that these laws
would prohibit the out-of-state use or sale of thesé waters, but
Colorado reserved to the tribes the right to litigate the legal
question: to what extent does the law 6f the river apply to

" Indian reserved water rights? 1In contrast, however, Steve Reyn-
olds, then New Mexico's Interstate Stream Commissioner, stated
that if ALP arguably could'put water in interstate commerce, he
would withdraw his support for the project.

This difficult negotiation process finally stalled in the
fall of 1985 due to the high cost-share demands of the federal
governmental. Subsequently, Colorado, New Mexico, and the two
tribes decided to negotiate without the federal government. The
parties did so successfully and, in March 1986, reached an Agree-
ment in Principal. This Agreement in Principle settled all mat-

ters: cost-sharing and financial participation in the construc-
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tion of the ALP, quantification of thé Indian reserved water
right claims on each of the rivers, and the thorny legal issues
concerning marketing of Indian reserved water ;ights.

This agreement was pfesented to the U.S. Deéartment of the
Interior with a request for speedy review; the June 30, 1986
deadline imposed by Congress loomed. The federal government came
back to the table on June 11, 1986. Even then the federal gov-
ernment's cost-sharing demands remained out of reach and signifi-
cant legal hurdles emerged. The federal government was unmoved
in its opposition to the type of ligquidated damage provisions the
parties believed essential to the enfofceability and finality of
the agreement. There was sigﬁificant federal pressure for a
modification of the state's position on interstate marketing:
the federal government wanted Colorado to agree to upper basin
leasing, with the law of the river to apply only in the lower
basin. New demands for water administration were made. The fed-
eral government quantified its trust obligation to the tribes by
stating that these considerations served to move them back to the
bargaining table, On June 26, 1986 the parties were still $53
million apart.

In the last two days before June 30, the deadlock broke and
on June 30, 1987, the State of Colorado, the New Mexico Inter-
state Stream Commission, the major Colorado and New Mexico water

user entities, the two Ute Indian Tribes, and the Under Secretary
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of the Interior signed a binding cost-share agreement for the
construction of the Animas-La Plata Prbject. This agreement also
included the parameters of the Indian water rights settlement
which were, in essence, the Agreement in Principal reached by
Colorado and the Ute Indian Tribeé in March. At the time the
parties anticipated merely "clarifying" the March Agreement in
Principal.

The anticipated "clarification" turned into six more months
of intense negotiations on almost every issue, with leasing the
central issue. Interior had a national agenda for these Indian
settlements and the Colorado Ute Settlement did not fit the mold.
Often Colorado and the two Ute Tribes were aligned against the ~
federal trustee. Fortunately, all parties persevered, and on o )
December 10, 1986, the Final Settlement Agreement was signed by
the Departments 6f the Interior and Justice, the State of Colo-
rado, the Ute Mountain Ute Indian Tribe, the Southern Ute Indian
- Tribe, and various water conservancy districts, municipalities,
ditch companies, and water users in Colorado. The State of New
Mexico did not need to sign this agreement because it did not

involve New Mexico cost-sharing or New Mexico water rights.

III. Final Settlemént Agreement

The Final Settlement Agreement is a complex and lengthy




document. It provides a comprehensive settlement of the tribes’
claims for water and secures for the tribes the means to develop
their reservations. It has 6 major components:

(1) The tribes receive rights to specified
amounts of water from the Animas-La Plata
and Dolores Projects and additional rights
to certain quantities of water from various
rivers and streams which pass through their
reservations. The Final Settlement Agree-
ment quantified the priority, amount and
source of the reserved water right and
identified the place of use, type of use,
and diversion points for the water rights.

(2) The manner in which these water rights
will be used and administered was speci-
fied, including proceedings to be followed
for changes in type, place or time of use;
regulation of surface diversions; sharing
of stream flow data; and beneficial use

({'j limitations.

(3) The tribes waived ancillary breach of
trust claims against the United States and
all other claims to water.

(4) A $60.5 million tribal development
fund was established to enable the tribes
to develop their water resources and to

otherwise make their reservations economi-
cally self-sufficient.

(5) A non-federal cost-share commitment
for the Animas-La Plata Project and the
tribal development funds was provided.

(6) Certain federal deferrals of recla-
mation project costs were agreed to.

In all, the Ute Mountain Ute Indian Tribe received the
right to beneficially use 25,100 acre-feet of water from the

Dolores Project, 33,000 acre-feet of water from ALP, and 27,400
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acre-feet of water from the three rivers flowing through the Ute
Mountain Ute Indian Reservation. The Southern Ute Indian Tribe
received the right to beneficially use 29,900 acre-feet of water
from ALP and over 10,000 acre-feet of water from variocus other
water sources servin§ the reservation. 1In addition, both tribes
received undergrouhd water for individual domestic and livestock
uses, and current existing uses were pfotected.

The tribes were also given the right to use their water
off-reservation. Within the State of Colorado this use was gov-
erned.by state law. Outside the State of Colorado the use was
governed by law of the river. The Final Settiement Agreement was
silent, ﬁowever, on thg extent to which ;he law of the river ~
applied to tribal reserved water rights. Again the issue was Wf)
left for a future judicial determination. |

Unfortunately, the signing of the Final Settlement Agree-
ﬁent did not end the Colorado Ute Settlement process. Instead,
it merely provided the road map for the beginning of a new pro-
cess, directing the signatory parties in three different direc-
tions: to the United Stétes Congress to obtain specific legis-
lative enactments, to the Colorado State Legislature to obtain
necessaryﬁstate'moneys. and to the state water court to obtain

final court decrees confirming the water rights of the tribes.
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IV. Legislation

A. Federal Legislation

After great debate and renegotiation with both the federal
government and other western states, the "Colorado Ute Indian
Water Rights Settlement Act of 1988" became law in November 1988,
(102 stat. 2973). With this legislation Congress fulfilléd many
federal legislative requirements of the Final Settlement Agree-
ment. This legislation:

(1) authorized the use of the Animas-La
Plata and Dolores Projects to supply
reserved water to the Tribes in accordance
with the Final Settlement Agreement;

(2) walved the provisions of the Indian
Nonintercourse Act (25 U.S.C.177) thereby
allowing the tribe to alienate their water.
rights without congressional approval;

(3) waived or deferred repayment of tribal
reclamation project costs;

(4) established a $60.5 million tribal
development fund and provided a funding
schedule for payment of these monies;

(5) waived selected provisions of recla-
mation law; and '

(6) directed the Secretary of the Interior
to comply with the administration agreement
in the Final Settlement Agreement.
Not surprisingly, one of the critical elements renegotiated
in Congress was off-reservation use of tribal waters. Congress

prohibited the tribes from litigating the off-reservation ques-
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tions reserved by the Final Settlement Agreement. The legis-

lation requires that the tribal water rights be used as state
water rights off-reservation and prohibits the sale or lease of
waters from ALP or the Dolores Project into the lower basin, ab-
sent an agreément of those states taking water from the Colorado
River or a court decision which holds that the sale of state
water rights is permitted by the law of the river.

The last piece of necessary federal legislation is the
appropriation of the third and final federal contribution to the

tribal development fund, which is expected to occur this year.

' -B. State Legislation ~
X ' o )

The necessary state legislation included appropriatioﬁs-
for: (1) construction of a drinking water pipeline to Towaoc,
Colorado; (2) state contributions to the construction of the ALP;
and (3) state contributions to the tribal development fund. All

of these state appropriations have been made.

V. Final Consent Decrees

The parties are in the process of distributing and signing
the stipulations for consent decrees. One stipulation, the San
Juan River stipulation, has already been filed. After these

stipulations are filed with the court, hearings on the proposed
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stipulations will be held in state water court. It is antici-
pated that final consent decrees will be entered by the court in

the fall of this year.

VI. Endangered Species Problems

On May 7, 1990, shortly before the scheduled ground-
breaking ceremony for the Animas-La Plata Project, the FWS issued
a draft biological opinion regarding ALP. This opinion threat-
ened the last six years of negotiations and the settlement of the
tribes' reserved water right claims, and reversed an earlier 1979
final biological opinion on ALP issued by the FWS. The May 7
opinion stated, in part, that construction of ALP might jeopard-
ize tﬁe continued existence of the endangered Colorado squawfish
and that no reasonable and prudent alternative was available tq
mitigate this harm. The FWS believed that construction of ALP
would jeopardize the Colorado squawfish because the project would
further deplete water in the San Juan Basin. The FWS further |
believed that there was no reasonable and prudent mitigation
alternative available because there was insufficient factual
information about squawfish in the San Juan basin to evaluate
potential alternatives.

To say that the tribes and states were angry and frﬁstrated

by this late development would be an understatement. In partic-

-13—



ular, the tribes felt betrayed by the Department of the Interior,
whose officlials and agencies had sat at the negotiation table,
signed all the agreements, and supported all the necessary fed-
eral legislation and appropriations, only to reverse its position
at the last minute and refuse to conétruct ALP. The shock wave
from the decision did not stop with Colorado, New Mexico and the
two Ute Tribes, however, since the analysis underlying the ALP
biclogical opinion logically extended to all projects and water
users in the San Juan River basin. The Navajo Nation, the
Jicarilla Apache Tribe, and every other water user in the San
Juan River basin became involved. |

Once again Colorado, New Mexico and U.S. Bureau of Recla-
mation ("Bureau") officials began holding massive meetings with
affected Indian tribes (now four in nﬁmber), and numerous munici-
palities, water conservancy districts and irrigators in south-
western Colorado and northwestern New Mexico.

On September 28, 1990, in an effort to avert the threatened
regional sociél and economic disaster, the Bureau invited various
San Juan River basin water users and environmental interests to
the negotiation table to determine if a reasonable and prudent
alternative could be developed for ALP. The environmentalists
refused to join this effort. All other parties broke into three
teams, a biological team, a hydrological team and a legal team.

The primary objective of the biology team was to determine if an

-14-
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alternative was available to preclude the likelihood of jeopardy
to the endangered Colorado squawfish and the razorback sucker,
which had recently been proposed for listing.

As a result of this intense study process, on March 4,
1991, the Bureau sent FWS a letter which oﬁtlining a reasonable
and prudent alternative which was supported by the three teams.
The teams and the Bureau agreed that this alternative would miti-
gate all impacts of the proposed construction of ALP.

The basis of the alternative is:

(1) depletion of 57,100 acre~feet for ALP
instead of the full ALP depletion of
154,800 acre-feet of water. This depletion.
represents that portion of the ALP avail-
able from the construction of Ridges Basin
Dam and Reservoir, and Durango Pumping

((F\ Plant and inlet pipeline;

(2) the long-term reoperation of Navajo
Reserveir, a large Bureau reservoir on the
San Juan River in New Mexico, to mimic the
natural hydrograph of the San Juan River;

(3) seven years of research on the San Juan
River and its tributaries to determine the
needs of the endangered fish;

(4) the development of a recovery imple-
mentation plan which will provide for con-
servation of the threatened and endangered
fish species while providing for water
development in the San Juan Basin; and

{(5) long-term protection of reservoir
releases from Navajo Dam for the benefit of
the threatened and endangered fish through-
out its habitat.

In response to this alternative,. on March 21, 1991, the FWS
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issued a révised draft biological opinion for ALP. This opinion
incorporated the alternative proposed by the Bureau and stated
that if all elements of the reaéonable and prudent alternative
wererfully implemented, the likelihood of jeopardy to the endan-

gered fish would be avoided.

VII. Current Status

The parties are presently negotiating a draft Memorandum of

Understanding (“MOU") which will be signed by the Department of
the Interior, the states of Colorado, New Mexico and Utah, the
Navajo Nation, the Southern Ute Indian Tribe, the Ute Mountain
Ute Indian Tribe, and the Jicarilla Apache Tribe. The MOU will
include agreements on measures necessary to carry out the reason-
able and prudent alternative for ALP and the developmenf and
implementation of the Recovery Implementation Program ("RIP") for
the endangered fish.

Among other things, the RIP is intended to provide a mecha-
nism which will allow the United States to meet its obligations
under the Final Settlement Agreement. The reasconable and pru-
dent alternative currently under consideration does noﬁ do this
because it only provides for partial comstruction of ALP. The
irrigation component of ALP, which is critical to both tribes,

will have to undergo another section 7 consultation in the
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future.

VIII. Summary

The San Juén River basin presents a unique situation.
There are four federally recéénized Indian tribes within the
basin. 'with regard to three of the four tribes, there are spe-
cific federal water development plans intended to fulfill, in
part, federal trust obligations to these tribes. The FWS is
mindful of the trust obligation to the tribes as well as its
obligation to conserve the endangered fish., Non-Indian water
development pressures within the basin are also high. éoncerns
about disparate treatment among groups enti;led to and needful of
the water resources of the San Juan River broaden the issues to
be considered during the settlement of the Ute claims, making
negotiations more difficult and consensus harder to reach.
Despite this, the parties in the San Juan River basin have con-
tinued to negotiate by emphasiiing their commitment to a success-

ful resolution of the shared problem.

Although the success of the parties' venture will be not

be known for years, the new roadmap for resolution is in place

and the next chapter of the of the Colorado Ute Settlement is
beginning. Suffice to say, however, that the process has not

been easy. Meetihg the needs of existing_water-users, new water
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- users, and endangered fish is difficult in water short areas, and
few basins in the west have surplus water. If efforts to provide
tribes with usable water are to be successful, and if the Colo-
rado experience is any indication, the settlement of reserved
rights claims will require subétantially more than agreeing on a
quantity of water. A complete settlement will require resolution
of numerous legal, social, political, and institutional problems.
Indian water rights, like other water rights, ére subject to the
changing climate of western water law, a climate which makes new
uses difficulf. Despite these problems, the benefits of settle-

ment will still outweigh the costs of litigation.
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Courts, US.

Project Act”) and the Colgndo River Basin Project Act (82 Stat. |

asguvsc. 1501 et seq.). .
) The term “Dolores Project” means the Dolores Pro

Colorado, a participati joct under the Act of April 11, 1956
(70 Stat. 105; 43 Ugmm nly referred to .|:n the “Colo-

rado River Storage Project Act”), Jm Colorado River Basin
me;ed Act (82 Stat. 885; 43 US.C. 1501 et seq.), and as further
suthorized bsy the Colorado River Basin Salinity Control Act (38
St(a‘t) %%33; 43 U.S.C. 1591).

contemplated to be entered after the date of enactment of this
Act in the District Court, Water Division No. 7, State of
Colorado, :hich ‘will implement certain provisions of the
men ‘ '
(5) The term “Secretary” means the Secretary of the Interior.
(6) The terms “Tribe” and “Tribes” mean the Ute Mountain
Ute Indian Tribe, the Southern Ute Indian Tribe, or both
Tribes, as the context may require. )
() The term “water year’ means year commencing on
Ocl%%er 1 each year and running through the following Septent-
T OU. .

SEC. ¢&. PROVISION OF WATER 70 TRIBES.

(2) WATER From iz ANINAS-LA Prata anp Dowores Proszers.—

» Secretary is authorized to supply water to the Tribes from the
Animas-La Plata and Dolores in accordance with the Agree-
ment: M;dtﬁd‘ Thlt nothingg: § 'u?ﬁ,on or i.]: the .uht:‘ho{ﬁd
purposes of the projects construed to permit or it the
sale, exchange, lease, use, or other disposal of such wgrt;r by the
such sale, exc , lesse, use, or other dis of

water from these projects be governed solely by the other
provisions of this Act and the Agreement as modified pursuant to

and in Article III, section A, sub-
sections 1 and 2 and Article II1, esction B of subsection 1 of the
Agreement. - .

SEC. 5. DISPOSAL OF WATER.

(a) INDiAN INTERCOURSE ACT.—The ions of section 2116 of
the Revised Statutes (25 US.C. 1T ) not apply to any water
rights confirmed in the Agreement and the consent decree:
Provided, That nothing in this subsection shall be considered to
amend, construe, supersede, or preempt any State law, Federal law,
interstate_compact, or. international treaty that pertains to the
Colorado River or its tributaries, including the appropriation, use,
development, storage, regulation, allocation, conservation, expor-
tation, or quality of those waters.

® cTION ON DisrosaL or Watees Into Lower Cororano
%&vn Bpa::qu.-None :i; t.};’edwateu from the Animas-La Plata or

ores ects may , exchanged, leased, \ i
i of into or in the Lower Colorado River Basin unless water
within the Colorado River Basin held by non-Federal, non-Indian
holders of that water pursuant to any water rights could be so sold,

term “final consent decree” means the consent decree '
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B o st e et
'+ trea Uan

to a final, nonappealable om [ Foder:lm court or r:u:::' to an

ment of seven States signatory to the Colorsdo River

(c)pl.):: or Warxe Rioire.—(1) The use of the rights referred to in
subsection (a) within the State of Colorado shall be governed solely as

provided in the ment as modified pursuant to section 11 of this
Act and this sul ion. The Agreement is hereby modified to
provide that a Tribe may voluntarily elect to sell, exchange, lease,
use, or otherwise of any portion of 8 water right confirmed in

the Agreement and consent decree off its reservation. If either
the Southern Ute Indian Tribe or the Ute Mountain Ute Indian

s0 elects, and as a condition precedent to such sale, ex ,
, use, or other dil&lliﬁon. that portion of the Tribe’s water right
be changed to a Colorado State water right, but be such a State
ight only during the use of that right off the reservation, and
fully subject to State laws, Federal laws, interstate com-
"._n:.imex'naticmnl‘:l udt::uge apphc.blehto the Ooi:vr:fo Rive‘r:

ibutaries, includi appropriation, use, oproen
regulation, allocation, conservation, exportation, or quality
waters.
characterizations in the Agreement of any water rights
be used off the reservation of the respective Tribe as
either prqjg::rernd water right” or “nonproject reserved water
right” are y e reulf disapprove any claim to water
rights so shall be ¢ when the final consent
decree is entered.
(cl)t l:.::un or ConsTrUCTION.—Nothing in this Act or in the Agree

men —

(1) constitute luthoriti for the sale, exchange, lease, use, or
other disposal of any Federal reserved water right off the

nsmmtitm thority for the sale, exchange, lease
au ¢ sale, ex , use, or
othg di s ofdany wgle; md ugumw é&londou_de&:ht:
wa or of an T tate wa outsi

State of Colorado; or )

(3) be deemed 2 mszional determination that any holders
of water rights do or do not have authority under existing law to
sell, exchange, lease, use, or ise diapose of such water or
water rights outside the State of Colorado.

SEC. & REPAYMENT OF PROJECT COSTS.

(@) MuniciraL anp Inpustrial WaTER.—(1) The Secretary shall
defer, without interest, the repayment of the construction costs
allocable to each Tribe's municipal and industrial water allocation
from the Animas-La Plata and Dolores Projects until water is first
used either by the Tribe or pursuant to a water use contract with
the Tribe. Until such water is first used either by a Tribe or

ant to & water use contract with the Tribe, the Secretary shall
‘annual operation, maintenance, and replacement costs
allocable to the Tribe’s municipal and industrial water allocation
from the Animas-La Plata and Dolores Projects, which costs shall
not be reimbursable by the Tribe. .

(2) As an increment of such water is first used by a Tribe or is first
used pursuant to the terms of a water use contract with the Tribe,
repayment of that increment’s pro rata share of such allocable
construction costs shall commence by the Tribe and the Tribe shall
commence bearing that increment’s pro rata share of the allocable
annual operation, maintenance, replacement costa.

() AGRICULTURAL lxricamion Warzr—(]) The Secretary shall

:

EEE]
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" defor, without interest, the repayment of the construction costs
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(g) Corme 1 ExCESS OF ABILITY OF THE Ian1GATORS To Reray.—The

of the costs of the Animasla Plata Project in excess of the

ability of the irrigators to repay shall be repaid from the Upper

Colorado River Basin Fund pursuant to the Colorado River Storage
Project Act and the Colorado River Basin Project Act.

(h) Darezaas or Cxrramn Conerrucmion Cosrs.—Repsyment of
the portion of the construction costs of the Florida which
have been allocated to the 563 acre-feet of agricultural irrigation
water for which the Southern Ute Tribe is responsible shall be
deferred by the Secnhr{ pursuant to the Act or?lu!y 1, 1882 (25
US.C. 386a; 47 Stat. 564} as provided in section #(d) of the Act of
April 11, 1956 (48 U.S.C. 620c; 70 Stat. 107), and the Florida Water
Conservancy District's current repayment obligation shall not

SEC. 1. TRIBAL DEVELOPMENT FUNDS.

() EstasussmsNy.—There is hereby authorized to be appro-
pristed the tota! amount of $49,500,000 for three annual instaliment
payments to the Tribal Development Funds which the Secretary is
suthorized and directed to establish for each Tribe. Subject to
:g]:mpriation. and within 60 days of avsilability of the appropria-

to the Secretary, the Secretary shall allocate and pay-
ment to the Tribal Devolopl?t:m& aa follows:

, $7,500,000; in the two | and
mmtgoom n succeeding years, $5,000,000

) ] M .

(2) To the Ute Mountain Ute Tribal Development in the
first ’yur. $12,000,000; in the two succeeding years, §10,000,000
and $10,000,000, respectively.

(b) Apjusrent.—To the extent that any portion of such amount
is contributad after the period described above or in amounts less
than described above, the Tribes shall, subject to appropriation Acts,
receive, in addition to the full contribution to the Develop-
ment an t representing the interest income as
determined by the Secretary in his sole discretion that would have
been earned on any unpaid amount had that amount been placed in
the fund as set forth in section 7(a).

(¢} TrisaL DeverorMeNT.—(1) The Secretary shall, in the absence
of an approved tribal investment plan provided for in Engnph @),
invest the moneys in each Tribal Development Fund in accordance
with the Act entitled “An Act to authorize the deposit and invest-
ment of Indian funds” approved June 24, 1938 (25 USC. 162a).
Separate accounts shall be maintained for each Tribe's development
fund. The shall disburse, at the request of a Tribe, the
&rincipal and income in its development fund, or any part thereof,

aecor:hlnu(s)‘ with an economic development

:
i
5

Development Fund, in the first

A tion

au tion.
—

Securities.
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- entered by the District Court, Water Division No.

* PUBLIC LAW 100-585—NOV. 3, 1988

UBC. 450 ot seq) to the same extent as if such functions were
performed by the Bureau of Indian Affsire. ‘ .

(d) Arrucanion.—This section shall not apply if the application of
this section would detrimentally affect the construction schedules of
the Dolores and Animas-La Plata

SEC. 11. MODIFICATION OF AGREEMENT: RULE OF CONSTRUCTION.

(s) Mopiricanon.—The ment shall be deemed to have been
modified to conform to this - .

() Ruws or Consrrucrion.—The ent shall be construed in
!maan:tin:nm:}wi;huthu Adct isActil“i:!:nded aolelyu:
perm ment of existing and pros ve litigation among
dqutwypani-toﬂuummt. Act is the result of o
W,r '“I tary compromise agreement between the Southern Ute Indian

no of this the Agreement, or the final
consent hwﬂmormu&n:mw
mination of any ions relating to the reserved water rights

SEC. 13. EFFECTIVE DATE.

() Sections 4(b), 5, and 6 of this Act shall take effect on the date
on which the final mntdmmumphudbyt?enmmth

£
g
g
g

rado. Any mon armuudumnrmummu
et . the Trountry of the United States tagethe
ni tes r wi

' contributions to the Tribal Development Funds, but
be available for disbursement pursuant to section 7 until
time as the final consent decree is entsred. If the final consent

not entered by December 31, 1991, the moneys so deposited
table share of acerued interest,
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SEC. 14 YOIDING OF AGREEMENT.

Approved November 3, 1888,

LEGISLATIVE HISTORY—H.R. 2642 (8. 1416)
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