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ar;?r rt wil decisionmaki cﬁa conservatj OP 10 ogy
ase Ime an a ain Bstatements a he drscrp ne
escrr lication conser atro rra e
sno srmp}r
stead,

red

d P VI regriurces an th seso exti ctron
SPECIES (t servation. bio ﬁ 1S accore eex Ircrt pu oseo

arr strnr%s 2CI6S ecdge an ﬁxtrnctro and Bromotrngse 16S eco 3{

s 1S d edint ogrst

d ngs an ﬁ gmentserve as a pro

ecisiohmaki

e discipline, how.can a servatron
er basis for sound requlatory
Ther lated communr cannot be.san urne a] qhut this newg %of
regti(atron vrn ources hen the scre It sdrou ed IS poorer,
res%u%eg essr ra ethan escrencew rc serves requlatron tor non-living

Irvra‘(% reso ICes rote tion.4 Worfe h?wever conservation blo'Pg}HTt]r va)lt be

4, 8Ck the Gate and Leave the X é 0 Engineered Solutions.
Despite the mandate Hb% Xofsc enfists,. the ESA and other livin esources
ProtecHon conceg ds Suc 10l rrga fersrty ecosystem ana
I)érca do not rtofendrnee utions’ similar to'those the uated nd
ulators tonether c%tmmI g/ ?reve In non- Irvrnq resource - arr ter, a
ste —requtatjon. The e A knowlecge about rvrng reSOUILCeS. P%rtrcu arly
Tefndan ered or threatene secrea or BCOS ?trm 1S |most invarla
rr ufficlent to permrt Cﬁ Ident Consideration of less castly a ddrsrun
gﬁrnatrvest ﬁcuretenecessr e uatory prﬂtectro clentists, find |
cult to, ris ferr 0 es l0na saB d nimal | ormatron ey are
more comfortanle ad srnd at It (5 to do. nothin or refrain romw at’Is
a ﬁady eing done. - orsmp withholding adyice on acc rr])table alc IVItIes. -
[)agckr than propo somet rng new. hrs leaves the regulators with the

WhIte cﬁgr]ge 1ergve opmentor N0 deve opment.

4 As Professor J.B. Ruhl put it: "The notion of biodiversity lends itself to misuse because it

rs S0 screntrfrcally nascent and suffrcrently complex that almost any population biology study, with
almost any conc usron can e framed as an effort to measure or conserve biodiversity.' For that
reason man peope ear bio rversrtgl conservatron not as a concept but as a policy, when put n
the hands o federa regulators. Bio rversrty Conservatron and the Ever EX an rn%
\Web of Federal Laws Regulating Non-F eeraI Lands:_ Time for Someth rn\%Compete rerent
66 Colo. L. Rev. 556, 559 (l995£ (quoting Gordon H. Rodda, "How To Lie With Biodiversity", 7

Conservation Brology 959 (1993).

.5 Messrs. Ruhl and Rodda again: “As one federal requlator and scientist has put it, ‘for
scientists to combine é)artral data With advocacy Is counterproductive in the long run™ [d. at 568

(quoting Rodda at 96
-7 -



uch rhetorrch S been oﬁerc% estrn t at hlb not the case —that,
Instead, SCen rr sca edevr ed w com sourcg
E rotecti nan evelo ment Hd N uestro ab er:retrey it and his
ohorts avea leved a trul rra aatr nn rncr nta lpermrt
a%brovade 1 [ edure
Ited devel an

roduced a In co l0neering new progedures, to permit
oanent In the Nabitat ote gg ed ancp ﬂtreaterneé SECIes. :

Yet, we.see sranfrcant Cfount]er Indicatio s BroIo rcaI rversrt Iostwha
%)rtbl% S grpgrrg Iltatpae)be Int ere ate comm rro m na
e

lece la oreéJ b}lv rre oclet

servaHon }/nto fgrce hevt@ rest \Fr)rc ver ro or%rc y

rsrtTy e Chequameaon ani Nrcoet Natrona ests he re M

arntr s uested ast admrBrstratrve set asl eo MassIve broIo ical diversity

eserves ese reaerves were to be untouched by man - no.ecosyste

rHanggeme tI BO a a(nhnae 9 n\eEt N0 Man ementp r1qd. pril 1994,
%i laun e Its Critica qﬁreg}ons

?earfY v T[ regiona St%&%rsn régs@gg]r?a op OteCt and
ItSp |

eCcqsystems Jn NIt
ub does not 8 Qtrngursb between ?edera and private Fand ngeed
cy statement reads:

Today the Sierra Clup's massron nas ore éo do with planeta X ﬁurvrval
a With scenep{ Alre yV\\r)re ave Pun that It 1 not eno% 0, protect
osemrtesa he e must also save places in ?F n, the

paces we - and most of the continent's other species - call home.

And it's not dust those obstre erous envrronmen]talts a Presrden]t has
etermr ed that so-called ecosystem m f ent.In the federal orestsot
acITIC orthweft requires the”set- asrceo mdl 1on acres In a motley mix of
ate successroa e eves riparian reseryes, an researlrib aFgeas as L
derness cco modating evel%p cific.

sld
i L t.ge;rbmatt L

ﬂ rero rbrorm ﬁ rttIe entc beaco (}elaed
q resr t's Plan anip ItS cos em mana men 151 ?r?e Wen

earlier t onaressional lea ers ered oe ct an W

b értute mger salg ftot e dp vrsron N he sca rescr srons(b rJ/Ethat

rﬂan ates corn%et BvVIoUS ngnrorne tim er Omr 100 boar feet

they were told orest ervice officials that even suc mo est SU strtute volume
6 Sierra Club v. Marita, 843 F. Subg 1526, 1542, and 845 F. Supp. 1317, 1331 (E.D. Wise.

1994), aff'd, 46 F.3d 606, 623 (7th Cir. 1995).

7 P.L. 104-19, § 200I(k); 109 Stat. 194, 246.
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- 3 third less than th
o T AT eas F RGOl i I e 1 Giber Faheding

When the focus. shifts from the ESA or ecosP/stem manggtement 0 brPIogncaI
%‘h%s f{ mt%"n“(’ﬂnaje Jthtt‘st O gagement of decommoaa 'Orte(’ab‘teve opinent
at thus se ar? Xveloggapro ertg/ In amannerythat wrfl protect a
sra o rscreten ?? endanﬁ te?ed sPecres an% Hhactron
6 it thtﬁtt abs%e e“e%'tets SnOVtrt%'dm'X a0 o tn's R e
bne rta ,Y caters roP%J ingr rsr% %anarnt(laemrﬁlge Ircyo conserv(r)ng existing
10 ogrca IVersity wo ostr t0 any use w atso Ver,

What Due Prqce arently, udr the ESA, Congress and
%lExecuter Branch aethere to th IrAtIO te 0 P 850 rcesng 50

{
rC] ea g%v ahor rsujt that ctue r]ocess Pro edura' [0feC rong can be
ISpense ac Fda a time Wnen citizen, participation and open
overnmentwere Te% all ewa wors he IS an aperration - a hrowback
earlier era v¥ rr\rlw t\hepeva Ing thou twaf t]o let t
gr essdonalséaer orm Treely wit outterr some | ter er nce oft epublrcor
ected parties

The SA orhsacenra]o due %Brocess r<he provisions it so cons IC ously

Stk I jseion) ﬁfhﬁ?@shhm"n%t irong eEhec” EF i
I

vrr

n critica ecrsro t rebY cons| errnﬂtee ectso ran natrves 0,
those Idecrsrons r(tesl.:agh sg VIrty secrgtrTProce Ures a enP/
CONSu tatrons under % it provides no administrative appeal rights or

opportunities.

And it's noé just the ESA. A encrles seemrnr% fehl el free to Ignore even thgrr
own stluto e u|atory procedural constral errever are nga

Foe aa?tr'h c A vente ree%%‘ttceﬁn‘tﬂh‘teéfh”hea#mQ”Ohae e oy

IVINg resource needs. protection. the agency indulaes n the copvenrent
ractrceo trn .0ne- sre enerrc r es that appg
ana ement a trv res an scovere or more idividual
rﬁsou emanagemen ns es area ted wrt out adherence to ang of
rocedures e urre or am nd nts ta\l%rr VISIONS 0 resoure
agement plans, \rvrth rnr or no com anc wrth PA, ang with wholly
uateo rtunrtres or trcrp ndeed ne et 0 rntgrrgr
orc rP eto natrona res ou ea]s_tern ashtn ton an reﬁgn
eve naclosd one- a lon" of Forest ervrc biologists a

was formally announce In a Press reluease
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Th se "Interim" gohcres are often Im Ieﬂrent%d Wrthouta effort to amen
the under |n esourge mana emn Ian which omp rrso Were pre are
under rr roce ures an t rhuent odp ort nrtres artrlcrroat on
ublrca ed |nt rests decites to amen e owe
J) oes 38 g |at dec nga ns to be amended at once, at |n wr
[poce ursreq Ired forindividual pt%n amen me sunder eN
th al hest a skele oumce ractrceo osrn rrc
| |n terim d Pfe oltm troeunrts eral [ rev nts an ean
A consideration of loca co Itions thaf ha ]ye beena esse 50 assiduousl nthe
esource manaqﬁmen ans and 1S P reso ce management

ferent
P P IC16S mana ement 0a ana Bjectrves Ta usea ocatrons and
esource output decisions - It OVErriges.

|s ra efor mterrm olic ma |n ha no statutory or requlatory license,
but %hte eIvice, rnr ro ose nnrn relg ations; I en sto ant
Itselr form orrt 10 issU rnterrm am men thout comp rancew
srgnrfrcant pI n amen ment procedures.

he regulatron for living resources Is conducted under t %ursg
biglogi ca vfe |trrzgr ecosyTstem management, even the minima rce ural
Sﬁte %r he ESA are forsaken. reaIan OWNEr ca be% ulate under
{0 protectalrvrn\g{lﬁes%urce t resource mu { be the
Hmakrng to determrne ether 1t is endangered or t reatene et wr
oloaical diverss rP/ grotectron and ecosystem mana [nen t such rocedua niceties
are trsoned Instead. the aoencresae eto e te {0 rotc an |vrn%
resource t egr épIeae mdeed oenH |versr rtom na N
entire eCosystem eco eys |t to re uatef Irvrng
reso rces .. automatrca X without rul]ema % nes ecles obt |n e era
F{r{y rotectronw ther or not they are at ris mpybyt elr presence in
arfected ecosystem.

Then, In atruIY perverse and | uonrc twrﬁ the Eﬁ rovides (i nIreK| E
H"”hs”a“vtatrgroc%aﬁ‘dé'%etﬁté’he é’r?qtc%n%tddt fe efet o, tﬁé’% oA
unit ?wop cedures crde ta ta|< ermit Rrocess and (She (hca?fjed

ommiittee - ata extraor narr oSt ﬁ suming, B the
tter Case, unavar Ina. conv nient |sten 0 t ese two procedures allows
g ernEt oar ec Ve whenevra andowner see scg ensation
und [ the nt that e o she as arIe oex aust a mnrstratrve
nhe rets anages to de rrve the requlated party of due process
oth before a er requla tron 1S rmpos

0. Unintended Burd Erng Let The Private Sector Do It. Living
resources protection laws —at Ieastt —appear to favor the unorthodox



rohibition tymu t meet stan ardst t.are far more strm ent, submit to
rocedures t are ar more co gex and fl ecor}swanlg and assume costs that
re far more ernsome than t sh a ederal’a

same |mmun|tg/fo nIS reve

s
res§ ns'%léléver errarp Q%t Cte&vﬁaea:tle oag?resesr?nte%eeped
reality of ESA Imp ementatlon

: ¥one vvlh% éioupltsrthat tiPeEAt|st bIaSﬁd towarﬁf raI encles
ﬁal s&g vate [andowners IS re rref 0 the chart on't eicébvi/gé%e

avs the (ate stangar S an grece< uresa
a en(:|es an ervaelarl(qwners Seek OhWIS
o e‘ [mls 10n 0 "take’ m mberso nangelt% ort reatene ecles the
resulto otherW|[§ e [awful \m Pe at erm SS10N 1S eelve
era C|eswen the Fish ang Wild erV|ce VIges an Incl ené tee -

mcjﬁ@a‘i e eaa,%aaaaeae i i

E“a?gjaeame%aae L (L

Be theg gen IeS Pursumg the

%(%Prst (ian owp] ‘s setﬁ(])nd -

ut 1t is nonetheless

rit arrera roval 0 Iandowner repared conservation pfan .
Oz hemﬁenesn gv@Y rocsss%ressnlcnttatl
\tNh”eeer%OV\%e rslee\;gﬁelve nh o Xter emrehss qgges n Slr(l) |den eacfi i
Fer |tt|r1% ecrefary Ba B jﬁave ﬁbtale H‘P‘% nllé/?es than EO tim 3|[p
e last %ar e°c art IS unfortunate record. For

example:

e reasons fo rth

plays t

h& rivate landowner must seek an_incidental tah germ|% I his or her

act|V|t will am or araasa ingle member of s[pemes whereas a fegeral

aenc can obtgm an ncidental {a (s estateme ItS activity 1s merely found not
Ikelyto Jeopardize the continued existence o t e entire species.

o Aprivate landowner must eeka mc rmit |fh|s or her
e e S,

activi WIL zi\bltatw chteFls an Vice m|
dent] erea cano ta| an Incl ent estatem nt If its
CtIVIt 'is mere

Y}oun not dverse MOAITY only critical habitat WhICh
the Service must designate byr ema Ing.

mang .i?? 3%%“@%?%3%&%&“&Pees”%fﬁo%fu?n%a‘%c %Lo i 'ﬁlﬁﬁ%j s
15 dn gh 3

I ervice nott a0enc P Ses eas t
an wner IS burdened with a procedure t Ho !1 pas no statutor %dlme
an eaturesa ocument conservatlon plan ch thé landowner, not BIVICE,

must prepare.
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FEDERALAGENCIES

Projects receive Incidental Take Statements after review
by FWS under consultation procedures of ESA § 7

Granted "take" immunity if project is not likely to
jeopardize continued exiStence of entire species

Granted "take" immunity if p_roiect is not likely to
adversely modify critical habitat which FWS hias
designated by rule

No additional procedures necessary
to receive "take™ immunity

FWS must decide in 90 davs

Little cost since FWS prepares biological opinion

Immunity is granted through consultations which
occur 7.600+ times each year

Review process is closed:
No hearing; . .
No public participation

Anti-trust laws do not apply

Exemption procedure is available to federal agency
through application to Endangered Species Commiittee

PROPERTY RIGHTS
Propert}/ rights are not affected when FWS fails to issue

Incidental Take Statement for federal project

ARDS FOR

&AFQ%{R'{%?BTAIN
KE" IMMUNITY)

PRIVATE. STATE & LOCAL LANDOWNERS

Projects receive Incidental Take Permits after submission
of conservation plans for review by FWS under ESA §10

STANDARDS

Compelled to seek "take™ immunity if project is likely to
harm or harass a sinele member of the species

Compelled to seek "take" immunity if P_r_oject adversely
modifies any habitat which FWS identifiés without
rulemaking

PROCEDURES

Costl¥ and time-consuming procedures required
to obfain "take" immunity

DURATION
FWS has no time limit to decide - typically, 1-5 years
COST

Steep costs, typically in $100,000's, since landowner
prepares and implements the conservation plan

FREQUENCY

Immunity is granted thrugh the issuance
of less than 150 permits in"13 years

VISIBILITY

Review process Is open:

Public hearing must be held:; o o
Activists and public officials may be invited to join a
steering committee to consider dnd revise the
landowner's plan

ANTI-TRUST

Anti-trust laws do apply: no immunity even with
issuance of the permit

EXEMPTION
Exemption procedure is not available to landowner

Property rith_s may be lost when FWS denies or heavily
contdltltons ncidental Take Permit for a landowner's
activities

- 12 -



0 ordingl the federal agency Is.not subjected to a hearin
can demanda%s% r(Tldy IH“?F ervmeg glony 98 (sas]an does not avg to
Incur any sl nlpcant additiona co S n or r to obtain an Incidental take
statement andowner st S mlli 0 3 Nearing and perhaﬁsaseerm%
8omm|tteeo act|V|sts d local 0 C|as un erﬁg taeppllcatlo rocess with a
Pramn of anyw o\f here om one to fi Xearsa Iffer’ cost %las hundreds

sE [‘? Iars {0 prepare a co tain an
Incidental take per It

he{e are other inequities dis Iae cpthe chart, but one tls not even
afteraI? e procequres rBEQsed ﬁv?an QWner are condu te efo

Incidental take lermlt maa/ ISSUe(l t (Aem 10N 10 1S5U€ Stl n?UStU er
yl SaMe CONS tatl0f] Eld enC|es t?]t follow (%OYE

cequres
rocaé‘ur%vsv%?ﬁﬂ”e%ts%ﬂsf m“Shgr“"ém%hs@““r thé“éxvc . Jauntle o i)
turn ar n?p a Int 163% rou secom?u

e proceglures applied to erafagenc |s€layeg In the first co a%

ahen o ated s"OF”em‘éH{t Ced mot thid %f{ﬁé“éSR“'ﬁb“’Pné’Fe% Va%%e'?'%ﬁ
conce ts lologica and ecosystem ana ement. eare o
enc C|a ot fo warry - that ese C0 ce ea led
eer tW|t virtually he next reath, the |C|asnot eat

ec s stﬁms and |oo |c% dversn)(]cross and mvst econ3|de ed acHoss

BoUTCaes Wl o Farord. EAamples fom £ Ofele il e

5|dentsCo mlssmno vro ntaI uali IS uecare ort
entl IeJh% glver rjvate Lan Eﬂ rﬁ 0 C|a teF ina
on eren e at heg rest Po II\/Y Center Ya en te(?F Ul dmg
E a |xe ers

servation plan in oraer to

?Tc'—F<

—i

arners |ps o seAn nage nt on é orest
sses%;nIIC eam. reaponsm or devel

i ﬁe& I iy
ands t, pray tell, will be Phase 2

And, It's n usttsgudles E%
mﬁ Fg Crl\%S rhegsee ||cclglé

rlvate an S EXC USIOﬂ jOIﬂe

ave peen so quick Wlt the S5 aSSUrances

eptember 1, four fede agencies (the
nN? Eat%nal?3 &8 V|e eche shgang
with Tour State agencies to sign a memorandum

8 Forest EcosK/lstem Management Assessment Team (USFS, NMFS, BLM, FWS, NPS, EPA),
Forest Ecosystem Management® An Ecological Economic, and Social Assessment. July 1993
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%fulnderst nding, ntn.ﬁ]d "California’s C oralnated Regional Strategy to, Conserve
0|caI IVersity natones Ie ed "to make maintenancg and
cemento boqulca ersn preeminent ?oa In their rotectlﬂn and
mana ement nollmes reemlne It seems, ov W aever a R ﬁ”
e ar that { 8”

Statutory missions and quidance.
Intention was to reguFat not Just deyal anﬁ State, rlautaxs/o private, lan

In add|5|on the . mﬁnatones aqree to pursue the development of loca Jand
10na nstltutm S and Rrac IC sn#essary to conserve biojo |cai IVersity.
eﬁe to?s mag mc(]ude eest% 1S ment ofm|(5 gatlon and development

banks, plannin (inm authorities, land and Teserve acquisitio
cen es, alternative lan management practices, restoration, and fees and
last, but hever east] regulation.

Public lands aEe to be g %ven first Rre rence aS Ieserves 8nd
838?eeew&t)|sos areas mpacts on private Tands will be minimized to the

eCoHnuI onE vnonm ntal aI|t andrhhe Ish and Wildlife Service
have.g race grtvalt ands WI'[j]aVQ ouncl In new advice on
considering biological diversity eftects |n Adocuments as stated!:

|od|verS|H/ apnot be de%u conser ed on the fed ral level alone.
nthou f eraII e ources fy rn)orr ethe protection of
0lo |caI esourcesw require concerted efforts by all [evels of government
an e private sector.

The Ser Ice has calleﬁj for an ecos stem approaqn io fish and wildlife conservatjon
nat wh INVOIVe S t e%encly Ea tners N 1ts "holistic. management stra&egles
tg (S [ 8ra agencl tes, tribes, oca q%nmunltles corporate an
individual landowners, and other organizations

The concepts of biological diversjty protection, and ecosystem management
also have trespag dp Lpon gnvate clyw enever they have)appeareg g

9 Council on Environmental Quality, Executive Office of the President, Incorporating

Biodiversity Considerations into Environmental Impact analysis Under the National
Environmental Policy Act 31993) at 16-1/.

10 Fish and Wildlife Service, Department of the Interior, An Ecosy{\?tem Approach to Fish and
W|Id||fe %onservaﬂon An Approach to More Effectively Conserve the Nation's Biodiversity (1994)
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Con re sional activity. The Clean Water Act reauthorization
Ré)e/nate Commrt eon Eavironment andg IC Wors ast

[ te out 0

88 re ded ese conce toa me mcratp eﬁer polluition é1r)r0ﬁr ms

Pca eto rrvat(e atrona o utan Ischarge t eytem
Tl R

st r| htenn nhow ver, are virtuall
versrt n natl tha hve nrntro ced In se eaI
on essesb se emocrat eQ W o

ttees OT {UrS |c 0N nr agORe$”SS éarrm ﬂO
EX éﬁ éud , ah’éh neue 8 coursegr vrrou require(lall
|

u%r ] that wa

ana ehment toh con uctB ?conserve brolo rca diversi g
oo ca ersit t verar g [n eae[rvrronm nta otection Standar
% ere hills
causeo lolqat

%rrecea[dyem rac rrvat Iands In the
cfal ersrt rotectron require a ede enc
S ons |nc

ological drversrt

-—_— O
——l-

arrvt lands - to condu éa Onserve
cP er the ncrI on nv ronmental uaIrt to pu Irsh
tIons 1o mcne ologrca IVersit nﬂssrn env onm naI SSMents

an environmenta |mPac teme ts ede ncy actions, Inclu r(r]%
g CInttrn on £r|vate and: rectt tor en ha woul ee noered
n reatened "biotic communrtres on ryate, as wel a edera ans reqjuire
federa %%eria sto review qrams regort {0 he esrd it on how those
I%ram gnegsed minis ratrvelg/ [ atrve to petter ¢ nsFrve
1SN nrntera N mmrtﬁee on. Pogrcal

ical divers| C
gnl/grsrt 0 devefgpacoor nated ederaI ?rateé or co serving biologica

B r]trol\é\/hen Fra&gpevylhhd tthoe%:%nhsaerrlerlengreorfor(a)rfc]rcahl rﬁlfr?ersstﬁwtaonrg t?rnd keq %toor[ )rh
Ed ersﬁg Prot ction requires.nou

ICa g Iana (see
ﬂrmrht?ologrca? drversrtgr j(a)r]e:epcoﬁhmunrty wﬂf not ereconcﬁ unrc y or easily 1o

11 As Professor Ruhl summarizes this issug:

The focus of federal involvement... increasingly has been to establish a regime of
biodiversity regulatron through. environmental controls of development on
nonfederal lands. The emphasis on regulation of nonfederal lands Is not entirely
misdirected as much of our nation's biglogical resources reside there. The approach
for dealrn% with such areas, however, has been to inject the federal regulatory
scheme into_the heart of the most basic of state, local and prrva&e land” use

detcrsrortrs often to the sharp resentment of state and local jurisdictions and private
Interests

Ruhl, supra note 4, at 561 (emphasis in original).
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Some would say: wait a minute —If, or more é’f rlg/when qrolagrcal
drversrh rotectian or ecosystem man Pement 1S exten private lands, 1t will
beint n] r centrves not requ prg hibitions. Sure. |f those Incentives
are an e the incent rv%s propose ecretary Bahhitt tge are (j)thrnlg

oportunﬁyto c{eeve rom a requ a ry. nrohr n and Civi
an errmrnal sarctronst t would otherwise be imposed. “First, we threaten you
wit wunctr ns a rnstteuse of your oPerta/ row In cjvil and crinfinal
P rfs ent for go measure he We eyo as an "'Incentive toaorﬁt at
earful Tate the Raortunr 10’ vo unt g Cee to1m ose on ?urse é)rts of
econstrarntsa mrtrﬂ Hng COSES. wo rncentve IS truly corrupte
W en 1t 1s employed In stich a manner

Don't Just Quit What You're Doing..Do Something For Us. The ESA
rsthe rst environmental law which can be mahipulated not only to require
rivate an owners to refrain fro ro uctrve ecanomic ctrvr nore .avaid
a a rn the environment, bt 0Se 0N emt ea rmative.opl| atron

to ac rve manage | err [ the oep of Improvin r
envrronmen veral court decisl ve maerc rt at al ersos
ec to,the ' ake [0 rb tion 0 ton arr trrng
itat of liste secestotesecre detrrm nt alSo be made oa ter t
rtat orthe s cre bne It owners can e forced to spend money on Iherr
erty to Improv cn Itions or an sh Wi dIre or antst at five
e [ can rn uced o there, wrr\ n brIr geneaeeven
Settin rnc e from that ro erty.. At least exceptions, under the
envrron r] agrvs e nrrrn jon for nop-living resources, a ando ner

may make t Ih ofr ?rarnrn [OM US S
i) ( ﬁ ang]t‘here%grl VﬁP(%Yea ra(f refu atl? %‘ tSO Uﬂ(ﬂ%gfm a?fa‘wed

P8 rearlt¥e%tu?ators ma}/ty that aut orrty 0 tel

th gou are not
not t0 USe™your property - Instead, you mast use it as they Sa

Needless to add, If this presages ow future livin re ourc rotect on
regulatron treats private land, IOthe gurated communrt;gwr be ggtresse

WhateverH ened To teSecrfr crsro making? Requlation On
An Extraor r arY Scale. ({ Ja %A crr)rtr a ha rtat o the%orﬁr otted
owl covers mIIon acres of federa drn three %re DrQpose ru

governing private and activities In nort ern spotte ow rtat rectyrmpacts

2 Palila v. Hawaii Department of Land and Natural Resources, 649 F. Su é) 1070 D Haw
1986; aff'd, 852 F.2d 1106 (9th Cir. 198@ Sierra Club v. Lyng, 649 F. Supp. 1991 (E
1988), aff'd, Sierra Club v. Yeutter, 926 F.2d 429 (5th Cir, 1991).
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0.9 jajron Cres, reIaxrn ESA "take” rqérrrements on on 409,000 aoresB
Ver mrI 10N acres |n [ ates |9 ver ong jon acres o rrv &%
|ands haY efen es natce as grr ca ha Ifa o[]the esert tortoise, while 1980
O|near miles olor E Iver and Its shorelines have recerve SuC

3
i ”a%?”evé’ﬁ B(’r“r Ja”%ﬁ ar S bresidanis Trodp”a%a"redt? Ef e%ﬁ”n%s 0
eso and In three tate nteri .
oos stem ngment roetco ers 75 milfion acres of federal land natronal
orests and IStricts our tates.

ComParrres and landowners have oeen accustomed to addgessrng thelr fate
urr er nort] vrng resource environmental laws onaﬁ te-Specific basis or, at worse,
thin.a icret relativel d/ rpall airshed or watershed. "Now a ecrsréano an
eco V%onpann hundre sobrrms ano severa tates removed ﬁan ctate where
enaPm er sale may he ewoccurec Without an
gorunrty or the a ecte gart 100 er rownvews Worse, there is no
ctive avenue or the a ged art 8 er of t r? a(tor t0 co]nsrder
altern lored to specific site conditl eclsiorima 1S Sﬁale

ve N
mev taabll feads {0 a sense In the regu?ate Sfdrsemlranchrsem nt from t
requlatory process.

And, tq r]he f]ustratron of the co épanres velogers and. Iarrdowners there
is no. place’ wit ri 8se Vas reg“)ns to scapﬁ q a slte in the. most
grrstr e, least 8 Ilu'lo harshes andscaple there WI| Jwas e myriad

C0S stemfr and biological.djversity to conhtend | e In.co raatwrth the
usu cation of non- mrm(eour eS [aw, whe Irerotu ation is intended to
r%rect VING resources it IS e (}/ to be moré prevalent and Intrusive in

ISturoe areas than in developed areas.

oward Free-For ulation Unfettered Bv Rules rStandards
The redulate§ COM unﬁy Eas oung lh %e'i”

| ao rce re ulators treat
! g %S)\a dﬂ\% C%Va a% staeqrrcr[d% aguse d%F nd that

all
ﬁGOP%d% reven 0ne memb rofan eng Or}qﬁred ort reatene gecres SOMENoOw

g}% a| 26 tshe gptdnsu d?tXISrtnerace f teerretrsre srt)echsh ese seame
tsronw |&r dn ﬂzne '} |¥rvolv gﬁr Ertat mod ﬁcatron fg 8y ?{ §1?%
%ﬂ %IO l o“toeger\% e tooreCtOrear Q""ésngto il mang eceCtor t
cation alone constrtutsat ¢" despite the Tact tha R Xgulatron

|tat Maal

13 Comments of the American Forest & Paper Association to the U.S. Fish and Wildlife
Service - Region 1Re ardrn? the Proposed Special Rule for the Conservation of the Northern
Spotted Owl"on Non-Federal Lands, May 31, 199%.
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stablrshes art fest of hich habr t modificat ro | onI the first part ~

there, Ignificant hanitat moglificagion,” w significant

a| esen raI aviora aters that actu rrn ures wildlife."

0 ona rector Imple. Fié opine at a modification
ret sr nificant ters behavior (forget “essential” an any change In
VIOr | rnjury actua )

rt seemingly doesn't m tterh wmda
Eersonne urdancg ?é)cumﬁntst at only fe f§
t
r

trmes the aadenc;/ rn rms ItS
n obligation to
ursue "conservation’ e}trne as recover aened or
ndan%ere ecles and that landowners ca not eco ev nnthe.
tat cons rvatro pans tx/ erg ecr Xto avoid "take."
ranceot t ur ance d ervice o rcg t dne {0 Insist
rvrn SuC ans In rogn atrn% ru es under acn
Cn%veason e and prudent’mea ure hconsu tatron on federal permits
1at anaowners take actions the purpose o which IS clearly species conservation.

AIthou%h the requlated community ma take cald cornfort ”tl ESA standards
hat are So read %rea1

% In practice, 1t nongtheless 1S comfort. The comgrunry
ST e e
Pgatgoever an]yde reedﬁ Ing qr (}r ?%r a]nR/ ity

unburdened by the threat o r%/ Clal |scr d

mana%ement] ever mind thatt re 1S noaﬂ) mon}/]

erc Ve decrsronma Ing
a eecoags
a|cce ted ltron of an
ecosystem, that an cos stem can eas small as a sl r?
or arﬂgea\s ?g}u“ aere Jot Greater Ye owsto

t—l-(—)

—i

R0
eveﬁ ﬁ sr ewen on(e de focate srmuq anegusp
¥ uanre of difterent ecos, emse N define d%tterecn%re tﬁ y Y

dt rent criteria or
officials. wit feren Interests and each ossess 8 Bo
rmpera ves, t a1t desrrénatron of an ecos a neathon of ItS oundarres are
as muc an ar screncet now ge about how any ecosyste

erates ﬁtru qmen arg/ t(o manae an £cosystem rzerPker
déJ uires.the po rHc trlvjm srbetas srrr g mana em?
nations such as eSS, natron pa se cqneent of ecos stem

gran gement IS sova Ue and e hemeIta SUSC pt to J rchbrv ud ent or

s thatt ea nces an t%rngt ease a any
Ienge It Pr e no aw ort eage tpﬂ?d) rt ecourts force
hrstbro g] omeb statementso as rnaJunel orest
ervice leadersnip meet rn

The description with the most frightening implications for regulation; “An ecosystem is a
Eroces . YQu never step rnto the. same ecosystem thrce 8 Copen and |. Stewart, The Collapse
Chaos: Discovering Simplicity in a Complex World. 367 (1994
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What I eco stem management? | will tell you my concept ~ which, of
course, IS On My VIEW. [Only his view? Does each ang every other Forest
Servme fficial have “onl rﬁOrtSb 8len %S
QRHOSO hers tecﬁ S, 'Ieaaer all manaﬂars can 0e targeted at t
arpe |ng of evo vm ecosystem COﬂCGp’[S afnd practices. [did you catch
that? PhllOSO r| ht after ' smentlsts and befgre "leaders and
ers %os¥stem gement smaq sca‘e aCtAO S dlt
sdand tmcked ort contributions to Eartlc ar desired future
con | |0n ese condlt]ons afe 0 e nurtured In the constantly evolving
pattern ’[ at ma €S Up the multi-scale ecosystem tapestry.” [well now,
there's a constantly evolving, multi-scale = but otherwise readily understood
and easily applied ~ standard the law and the regulated can get their hands
around. In fact, you would need "philosophers" to discern the meaning of
the "constantly evolving pattern that makes up the multi-scale ecosystem
tapestry."]

IS most dlstrﬁssm 15 that this pohtgg which has rm)sanctiorc] from

{
Sallte n%l o aRedr ’]°W e mine & genmes f la“%Pe atar W&alcllneseseuch as

[or her] view"?] .. NEW €

expece rge lqn tantlhng statH

| euse ang sustain ¥ q orest efvice Intends to correct
t]s requlator ence% fo \ZF the INVestiture of ecosyste r[tana%emen as
reglﬂatlc%)cnréatcmonarc of federal land planning In Its proposed planning

Biological dlvers|t 7 Arecent Iaw rewe(Yv article that was, |n fact favorab‘e
he eco tem mana m n and biological diversity concents allowed b|1plog|ca
er3| |n|t|ons to ortemse es to demonstrate how devoid

standards that concept |

Definitions em IONP conservatltonlfts anét lentsts fail to rowde
oncrete ?actor efuf Tor setting leqal stan ara or msta current

theories u | ebenet odiversity, which sim the
varlet tseQ gg:s(}/fs |od|vers‘ Sy myartlcuqar |spd)efme h
variou assemblages pants animals, and microorganisms that oceur in
different physical settings."b

As Professor Ruh| gut It. "Blodiversity is an H{swe cohe gt In science and
law .. 1t 1S no wonder that, given the uncertainty of the scientific community

15 L.M. Bernstein, "Ecosystem Communities: Zoning Principles to Promote Conservation and
the Economy," 35 Santa Clara L. Rev. 1309 (1995).
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'z&%)gﬁ what diversity is, environmental law has charted no clear directions »®

********

gllthere Xou have It. tlast the diatribe Is ovr Certaln “the
rgéjlat communi h/swe 3 IVITH resourcsare nelt or sho eneousnr
? eak as | have g([qe ted he owever ethos % racmus
hste ometota 8 thtt (%oncerns scusse It osme
that % eeﬂ exgre sed in this conference ?ut |vm9 resources 0 ect n, It
would be a shame It neglect of the negative le tthatpotectlonu realized.

** Ruhl, supra note 4, at 564-565.
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