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TRANSFERRING WATER RIGHTS IN THE

WESTERN STATES—A COMPARISON OP

POLICIES AND PROCEDURES

L INTRODUCTION

The transfer ofwater rights is becom

ing a common event inmuch ofthe arid West.

Economic development, population growth in

urban areas, and changing attitudes about

the environment have created pressures for

the transfer of water resources from agricul

tural uses for municipal, industrial, recrea

tional and ecological purposes. Voluntary

transfers ofwater rights enhance flexibility of

wateruseand allowresponsivenessto drought,

changingeconomicconditionsandnewvalues

relatedtowaterinstream. Watertransfers also

raise concerns about damage to other water

right holders, adverse effects on areas from

which the water is taken. Impaired water

quality, and preservation offish, wildlife and

recreational opportunities. The complexities

of the water reallocatlon process demand In

novative responses. Policymakers are strug

gling to balance the benefits of flexibility and

responsiveness thattransfers canbringto the

waterreallocatlon process against the need to

safeguard important but vulnerable interests

unprotected by the market mechanism.

Many transfers require approval of a

formal applicationfor achange in the purpose

and place of use of a water right. Change

applications normally are evaluated by an

administrative unit — a department ofwater

resources orstate engineer's office ifthewater

right is under the Jurisdiction of the state, a

water district governing board for transfer

within district boundaries, or the Bureau of

Reclamationfortransfersinvolvingchangesin

use of federal project water.

The procedures involved in obtaining

approvalforchangesInthe place orpurpose of

use of water rights can be complicated and

time-consuming. The complexity of these

procedures and the uncertainty regarding

whether a transfer will be approved can prove

costly for parties involved in the water right

application. Atthe same time, formal approval

processes can provide an arena inwhich con

cerns regarding proposed transfers may be

addressed. Statutes and case law provide

criteria by which transfers can be evaluated.

Foremost among the potential transfer im

pacts considered in most approval processes

is impairment ofotherwater right holders, hi

some states, transfer approval procedures

provide a forum in which other concerns can

be expressed, suchas Impacts onlocal econo

mies and effects on recreation, fish and wild

life.

This publication outlines the proce

duresInvolved inevaluatingwaterrightchange

applications inthe eightwesternstates shown

in Figure 1. The purpose of this study is to

describe theprocess andidentifytheconcerns

addressed in state water transfer approval

procedures. This information should be help

ful to those involved in water transfers in the

westernUnited States. Keydifferences among

state processes are highlighted in Section IVof

this publication andare summarizedinTables

1-5. These comparisons can assist state and

federal policymakers and researchers in iden

tifyingandimplementinglower-cost andmore

effective water transfer procedures. Ideas for

Introducingmore flexibility and incorporating

broaderinterests into the transferprocess are

summarized in Section VI of this document.

Transfers that involve water under

contractfrom the U.S. Bureau ofReclamation

or that would otherwise use facilities con

structed by the Bureau normally need ap

proval of the Bureau's contracting officer.

Approval criteria and procedures for such

transfers are discussed in Section V of this

volume.

Thispublicationfocusesonchanges in

the use of water rights held under state law.

Manytransfers are notrequired to go through

the state agency approval process. Transfers

occurring within the service area of irrigation

districts, mutual irrigation companies, and

water conservancy districts may not require

state administrative approval, especially ifthe

water will be put to a use already authorized

for districtwater. Althoughthere is usuallyno

state approval required, the individual water

service organizations often have their own



Figure 1. Transfer Procedures Study Area



administrative procedures. This study does

not investigate those procedures, which vary

considerably among organizations.

Transfers Involving Native American

water rights vary a great deal in the type of

approval procedures required. Depending on

the nature ofthe tribal rights and pre-existing

court decrees orsettlements, the Department

ofInterior and the state water agency may be

involved, in addition to the tribal governing

bodyandotherwateruserorganizationsinthe

area. This study does not discuss transfers

involvinglndianwaterrights. Interested read

ersmayrefer to a list ofreferences provided in

Appendix Four for material on transfers of

Indianwater. Interstate transfers ofwater are

not discussed in this document and back

ground materials on these types of transfers

are also listed in Appendix Four.

IL OVERVIEW OF STEPS IN THE STATE

WATERTRANSFER PROCESS

While the procedures and criteria to transfer

awaterright are somewhat different in each of

the states, some aspects of the process are

commonto all eight states. This section ofthe

report provides an overview of state water

transfer processes. Figure 2 provides an out

line of the general steps followed in the proc

essingoftransferapplications. Inmoststates,

there are four types ofchanges for which one

can apply regarding a water right. These are

a change in (1) nature or purpose of use. (2)

place of use, (3) point of diversion, and (4)

season ofuse. These types ofchanges are not

mutually exclusive. These four aspects of a

waterright can be simultaneously changed in

anycombination. This studyfocuses primar

ily on those applications which seek to alter

the purpose of use of a water right from

Irrigated agriculture to a non-irrigation use.

Transfers ofwater out ofagricultural uses are

generating substantial controversy in many

western states. A change from irrigation to

non-irrigationcanbe done In conjunctionwith

a change in place of use, point of diversion,

and/or season ofuse.

FilingApplication

The first step in the transfer process is

the filing of an application. This filing is

performed through the state agency respon

sible forhandlingchangesinwaterrlghts. The

appropriate agencies for each state are listed

in Table 1, located in Section IV of this docu

mentThe application is usuallysubmitted on

a form provided by the agency, along with

requiredsupplementaryInformation. Supple

mentaryinformationrequirementsvaryamong

the individual states, but normally include

such items as maps, surveys, and records

indicating historical use of the water right.

Depending on the complexity of the

information required, applicants may retain

the services of various consultants to aid in

preparation of the application. Professionals

mostoftenconsulted are attorneys, engineers,

and surveyors. Ifconsultants are retained at

this stage, they typically assume the duties

involved inmovingthe applicationthroughthe

state agency process.

Filing feestypicallymustbe paidwhen

the application is submitted. States setfees as

a flat rate or based on the quantity of water

involved in the change. Application fees are

usually a small portion of the overall costs to

applicantsforwatertransfers. Thesefeesvary

between states and are summarized In Table

1.

ProcessingApplication

Once submitted, the application is

reviewed by the state agency staff. The appli

cationand supportingdocuments arechecked

for accuracy, completeness, and consistency

withtherecords onthewaterrightmaintained

by the state agency. This is done either in a

local agencyfield office oratthecentral agency

headquarters. (Regional administrative units

withineach states*wateragencyare shownon

mapsprovided inSectionin ofthisdocument)

Incomplete or inaccurate applications are

typicallyreturned to the applicantfor revision

and resubmlssion.

Public Notice

All states require some form of public

notice that an application has been filed in

orderto alert those partieswho might have an

interest in the outcome of the transfer. Typi

cally, this is achievedbypublishinganotice in



Figure 2. Change of Water Right Process
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a newspaper of general circulation in the

counties affected by the transfer. The fre

quency and duration of publication required

varyby state, and are summarized inTable 1.

The cost of publication can be sub

stantial. States vary in how this cost is paid.

In some states, the applicant is required to

directly pay the cost of publishing. In most

states, however, this expense is considered to

be included in the filing fee paid by the appli

cant at the time of submission. In these

instances, the state agency pays the newspa

per.

In addition to newspaper publication,

some states have requirements that specific

individualsbenotified oftheproposedchange.

These can include county commissioners,

holders ofadjacent waterrights, water service

organizations inaffected areas, and localwater

officials. Satisfaction of these public notice

statutes isrequired priortofurtherprocessing

ofthe change application.

Filing Protests

There are oftenindividualsand organi

zations who believe their Interests may be

adversely affected by the change in water use

and who object to its approval. The most

commonandwidely-accepted basis forfilinga

protest is impairment ofexistingwater rights.

However, in some states protests may be filed

on other grounds based on public interest

provisions stemmingfrom case law or legisla

tion.

Protesting parties can state their ob

jections in avariety ofways. Somestates allow

forprotestants to simply appearat the agency

hearing and voice their opinions. It is more

commonforstatesto require thatobjectorsfile

a formal written protest with the agency. Al

though some states provide a standard form

on which protests may be filed, any written

protest is generally acceptable.

Protestants may hire attorneys or

engineers to assist in the formulation of their

protest In some states, the increasing com

plexity of the process has made it more com

mon for protestants to hire an attorney and

other outside consultants to provide legal.

engineering, and hydrologic expertise sub

stantiating their objection.

Processing Protests

The steps involvedInprocessinga filed

protestbythe state agencyare similarto those

Involved in processing the initial application.

Protests are submitted either to the state

agency headquarters or to a local field office.

The protest is checked for accuracy

and completeness. In addition, some states

impose specificrequirements togjafri standing

to file a valid protest. The most common of

these requirements is that the protestantbe a

holderofwaterrights inan area affectedbythe

proposed transfer. This precludes filing of

protests by interests who do not hold water

rights and thus limits the types of concerns

which may be expressed through the formal

protest mechanism. This requirement is

statutoryin some states, is amatterofadmin

istrative policy in some other states and is not

present in others. Table 2, in SectionIVofthis

document, summarizes criteria for standing

to file a protest in the various states.

Resolving Protests

The next step inmost states is resolu

tion offiled protests. Table 2 compares proce

dures in the eight states related to filing and

resolution ofprotests. This can be an impor

tant and costly part of the transfer process.

Progress in obtaining a decision regarding the

change inwateruse applicationcanbe signifi

cantly delayed during this stage. This is also

the stage which can provide a forum for third

parties to voice their concerns and influence

the state agency review process. Although

there are some innovative approaches to re

solving disputesbetween applicants andprot

estants, there are two primary alternatives in

thestudystates. These are: privateresolution

among the parties and a hearing by the state

agency.

Private Resolution

Private resolution involves some form

of negotiation between or on behalf of the



applicantand objecting parties. This cantake

place either with or without the naaia&smna of

the state agency staff. Some states actively

facilitate negotiation and agreement among

the parties while others simply provide the

names and phone numbers of each party

involved. Insome areas, state agencystaffwill

arrange for an Informal meeting between the

applicant and protestants.

Informalprivate resolution ofconflicts

between applicant and protestants is usually

the leastexpensive and swiftestalternative for

resolving protests. While the parties may

incur attorney's fees if they retain counsel to

negotiate on their behalf, often there is little

expense incurred by the parties or the state

agency. Should privately negotiated resolu

tion notbe successful, the remaining alterna

tive is typically a hearing by the state agency.

Hearing

Agencyhearings canbe as informal as

a meeting with the local agency staffperson

and the parties at the site of the proposed

transfer, or as formal as ajudicial proceeding

in which both parties are represented by

counsel and witnesses are under oath. The

location, formality, andtimeliness ofthe hear

ing can greatly influence the cumulative ex

penses incurredbyapplicantand protestants,

as well as the time state agency staff must

devote to preparation for and appearance at

the hearing.

Agencies in some states have the op

tion of holding the hearing in a formal or

informal manner. This flexibility allows the

formality ofthe process to vary with the com

plexity ofthe particular case and the number

of protestants. Satisfactory resolution is

communicated to the state agency by the

objectors* formally withdrawing their protest

or by submission of the written agreement

reached by the parties. If the agreement

involves amodification in the change ofwater

use application, the new proposal must be

reevaluated by the state agency.

Hearings range in length from a few

hourstomanyweeks. Boththe applicant and

protestants, ortheirrepresentatives, typically

attend the hearing. Parties are often repre

sented by legal counsel and supported by

expertwitaessespreparedtosubstantiatetheir

claims.

Ruling

Following the conclusion ofthe hear

ing, a decision must by rendered by the hear

ing officer. The hearing officer is usually an

official ofthe state administrative agency. The

form of the ruling can vary by state, but the

outcome is typicallyconfined to (1) approval of

the transfer as requested on the application,

(2) approval of the transfer subject to modifi

cationsnecessary to satisfyconcernsbrought

forward by protestants and agency staff, or (3)

denial ofthe application.

Several states have statutes, adminis

trative policies or case law that specifically

define the criteria by which transfer applica

tions shall bejudged. Table 3, in Section IV,

summarizes criteria considered in each state.

These criteria can include such standards as

(1) non-impairmentofexistingwaterrights, (2)

non-enlargementofsubjectwaterrights, or (3)

consistency with the public Interest. "Public

interest" is specifically defined in only a few

states and is not a recognized criterion by

which transfers may be evaluated in some

states. The application is evaluated based on

applicable criteria using information set forth

inthe agencyhearing, the change application,

and protests filed. The ruling is provided in

writtenform to the applicant and protestants.

In some states, the state agencymust provide

a rulingwithin a specific time period following

the hearingonthe application, assummarized

in Table 3.

Appeal of Ruling

Parties who are dissatisfied with the

decision ofthe state agencyhave the opportu

nity to appeal the ruling. Typically, these

appeals are handled through the district or

appellate levels ofthe state court system, but

sometimestheymustbe addressedwithinthe

administrative agency prior to going to the

judicial system. There is normallya statutory

time limitwithinwhichapartymayappealthe

decision. Thesetime limits areshownin Table

3. If the Individual is not satisfied with the

outcome ofthe initial appeal, a second appeal

1

RSKl



Is often possible. The highest level of appeal

for state agency rulings is usually the state

supreme court

Proving Up/Certifying Change

Uponstate agency approval ofatrans

fer application, the applicant must typically

take steps to show diligence in pursuit of the

change for which they applied and to show

compliance with any conditions Imposed on

the change in purpose or place of use. These

steps may include construction of diversion

works, modifications in quantity or timing of

diversions, and other steps necessaryto effect

the transfer. Several states have statutory

limits on the amount of time within which

these steps must be taken and the nature of

the inspection necessaryto satisfythe admin

istrative agency that the change was imple

mented as required at the time of approval.

These time limitations and rules regarding

extensions are summarized in Table 3.

m. SPECIAL PROCEDURAL ASPECTS IN

EACH STATE

The preceding section provided a gen

eral outline ofthe state agency transfer evalu

ation process. This section examines specific

procedures and requirements in the eight

states surveyed.

In addition to procedural differences

and differences in the criteria that must be

satisfied foran applicationtobe approved, the

terminology used to describe the individual

parties and steps in the process also differs

amongthe states. This section will note these

differences when they arise. (Terminology is

also summarized in Table 1.)

New Mexico

Therehasbeensignificantwatertrans

fer activityinNewMexico for several decades.

(See Salfba andBush. 1987andWaterMarket

Update Vol. 1-2,1987-1988 formore Informa

tion on watermarketing in New Mexico). The

chiefwaterrights managementagencyin New

Mexico is the State Engineer's Office. The

state engineerisresponsible forthe allocation,

distribution, and administration of surface

water and most groundwater within New

Mexico. (N.MStat. Ann. §72-12-1 (1978)) The

stateengineercandeclare agroundwaterbasin

and assume jurisdiction over the appropria

tion and use ofwaterifhe finds theirbounda

ries are reasonably acceptable. (N.M. Stat.

Ann. §72-12-1. 72-12-12 (1978)) Presently,

about 70% of the state has been declared.

District offices of the State Engineer's Office

that administer declared groundwater basins

are shown in Figure 3. Groundwater basin

boundaries indicated in Figure 3 which con

tain no district office are undeclared basins.

The central office which administers all ofthe

state's surface water is located in the capital,

Santa Fe.

The terminologyused inNewMexico is

quite similartothe generallanguage described

above. The party filing the application to

transfer is termed the applicant. Those filing

protests are referred to as protestants.

Filing Application

The filing process In New Mexico is

relatively simple. The applicant must submit

an application form to the State Engineer's

Office, along with the required fee. (New

Mexico Groundwater Rules and Regulations,

Article 2-3 (1966)) The fee forchange in point

ofdiversionandplace orpurpose ofuse ofsur

face water or groundwater is $5.

The state engineersometimes asks for

a well-log to support groundwater applica

tions. (Fleming, 1987) Transfer applications

are sometimes, but not typically, accompa

nied by supporting documents such as legal

and engineering reports. When submitted,

these are usually prepared by hired outside

consultants.

ProcessingApplication

The state engineer's staff in the Water

Rights Division processes the application by

checkingthe accuracyofinformationgivenon

theform. Thischeckisfocused particularlyon

the description ofthewaterright ascompared

to the DMsion records. The staffmay request

additional Informationfrom the applicant, set

up meetings or field inspections to clarify

discrepancies, and require modifications and
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Figure 3. New Mexico State Engineer District Offices
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corrections in the application prior to accep

tance for filing and subsequent processing.

Public Notice

After the application is accepted for

filing, staff prepares a legal notice for the

applicant describing the proposed transfer,

based on the information provided on the

application. The applicantmustthenpublish

thislegalnotice once aweekforthree consecu

tiveweeksinapaper "ingeneralcirculation" in

the county of (1) the proposed appropriation

for groundwater or (2) the stream system for

surface water. (N.M. Stat. Ann.§75-2-23,72-

12-7(1978))

The determination of which newspa

persareconsidered "ingeneralcirculation1* for

a particular area ismadebythe state attorney

general, notthe state engineer. TheAlbuquer

que Journal Is frequently used. There have

been situations in which public notice has

beenmade intheAlbuquerque newspaperbut

not in the local paper and local Interests have

attempted, unsuccessfully, to require thatthe

processbeginagainwithpublicationina local

paper and the subsequent opportunity to file

a protest. The state engineer has never ex

tended the protest period on the basis of

Insufficient notice. (White, 1987)

Filing Protests

Interested parties thenhave an oppor

tunity to file protests. A protest must be filed

with the state engineer within ten days of the

last date of publication. There is no form

provided for protests. The protestant simply

writes a letter to the state engineercommuni

cating an objection to the transfer and the

reason for that objection. There is no fee re

quired to file a protest. (New Mexico Ground-

water Rules and Regulations, Article 2-7

(1966))

Processing Protests

The state engineer must determine if

the protest is timely. The staffwill require an

affidavit from the applicant and the newspa

perindicatingthe publication dates. Protests

not filed within ten days after the last date of

publication are not timelybut aremade a part

ofthe record.

There are three legally recognized rea

sons for filing a protest in New Mexico : (1)

impairment of protestant's water rights, (2)

detriment to the public welfare, and (3) detri

ment to water conservation within the state.

Any person, firm, or corporation has standing

to file protest if approval of the application

would Impair theirwaterright As a matter of

administrative policy, any party whose water

rightcouldpossiblybeimpairedhasstanding.

(N.M. Stat Ann. §72-12-3.D and 7A (1978);

White, 1987) Timelyprotestsfiled onthebasis

ofimpairmentare dismissedonthebasis ofno

A protestant who holds a water right

can file a protest on the basis of impairment

and violation of conservation and public pol

icy, irrespective ofhowsubstantialthe impact

maybe. (NewMexico GroundwaterRules and

Regulations. Article 2-8 (1966)) New Mexico

lawhas yet to define howa partywho does not

hold water rights can gain standing through

protest using the public welfare or conserva

tion criteria (Stone, 1988) The state engineer

determines whether the protestant demon

strates substantial and specific effects and

thus has a valid basis for filing a protest.

Ifthe protest istimelyandotherwise in

order, the state engineer's staff notifies the

applicantand protestantby certified mail that

a protest has been filed, providing the names

and addresses of the parties Involved. This

exchange ofinformationisto provide opportu

nityfor negotiationbetweenthe applicantand

protestant prior to further processing of the

application by the state agency.

Resolving Protests

There are three methods available for

resolution of protests. These are (1) private

resolution between the parties, which is for

mally communicated by a waiver of impair

mentfiledwiththe state engineer. (2) a formal

hearing, and (3) a denial ofthe application due

to lack of response by the applicant

1. Private Resolution. In this Instance,

the parties negotiate privately: the state engi

neer's office is not Involved in the negotiations

or enforcement of the resulting agreement.

However, ifthe agreementinvolvesamodlfica-
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tlon in the proposed transfer, this can be

incorporated into the transfer process as a

condition ofapplication approval. Anyagree

ments not involving water are not under the

jurisdiction of the state engineer. (White,

1987)

Upon final agreement, the protestant

indicates resolution of the conflict by signing

a withdrawal of protest which removes the

protest as an impedimentto the transfer. The

withdrawal ofthe protest does not prevent the

state engineerfromdenyingthe applicationon

the basis ofimpairment ofother water rights,

even if those parties did not file a protest

(White. 1987)

2. Hearing. If the protest is not pri

vately resolved, the applicantmustfile a letter

with the State Engineer requesting a hearing.

(New Mexico Groundwater Rules and Regula

tions, Article 3-1 (1966)) The state engineer

then sends notice to the parties by certified

mail that a request for hearing has been filed

and a hearing date set The state engineer is
allowed by statute to limit the issues which

can be heard at the hearing. If so. a written

order must be sent to the parties at least five

dayspriortothehearing date. Thisordermust

outline the issues which will not be heard.

(New Mexico Groundwater Rules and Regula

tions. Article 3-4 (1966))

A $300 hearing deposit is required

from eachparty, usuallywithin30 daysbefore

the hearing date. Failure to submit this de

positinatimelymannerresults indenial ofthe

application (if the applicant does not submit

deposit) or dismissal of the protest (if the

protestant does not submit deposit). This

deposit is based on a statutory requirement

that the parties must cover "all costs and

expenses associated with the hearing". In

practice, this has meant that participants

must pay the hearing examiner's per-dlem

and travel costs and court reporter appear

ance fees.

The hearings are held in the county In

which the proposed transfer would occur. A

court reporter is normally present but tran

scripts are not ordered unless the decision of

the state engineer is appealed. A typical

hearing lasts one day, but complicated cases

may take several weeks. (White, 1987)

The state engineer designates hearing

examiners, usually from among agency staff.

There are generally three classes of parties

present at the hearing: (1) the applicant (2)

the protestants, and (3) the state engineer's

staff appointed as expert witnesses by the

hearingexaminer. Thestaffwitnessespresent

relevant evidence for fact-finding to ensure a

complete record. Until the mid-1980s, attor

neys from the state engineer's office were

routinely present at hearings. In order to

make it clearthatthe state isnotaparty to the

hearing process state engineer's office attor

neys are no longer typically present The

applicant and protestant each present evi

dence and cross-examine witnesses.

3. No Action tav Applicant If the pro

test isnot privatelyresolved andthe applicant

does not request a hearing, the state engineer

notifies the applicant that some action must

be taken within 30 days after receipt of the

protest notification or the application will be

denied. However, some unusually compli

cated or sensitive protested applications are

still pendingfromthe 1970's. eventhoughthe

applicanthas notrequested ahearing and the

protest has not been resolved. In unusual

cases, the state engineer is reluctant to deny

the application andhas allowed the process to

remain open. These lingering cases have

resulted in some complications. Therefore, it

hasrecentlybecome the state engineer'sinfor

mal policy that applications are dismissed

after two years ofno action by the applicant

(White, 1987)

Decision

The state engineer is required tomake

findings and rule on the transfer application.

The ruling is usually prepared by the hearing

examiner, iftherewas ahearing. Ifno hearing

took place, the ruling is preparedby the state

engineerandhis staff. The decision is sentout

to parties of record by certified mail.

The criteria whichmustbe considered

are not clearly defined for change applica

tions. There are, however, statutory criteria

for new appropriations or changes ofexisting

rights from surface water to groundwater or

vice versa. These are: (1) Is water available for

the new appropriation or transfer? (2) Would

grantingthe applicationimpairexistingrights?
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(3)Wouldgrantingbecontraryto conservation

ofwater in the state? (4) Would granting be

detrimental to the public welfare ofthe state?

(N.M. Stat Ann. §72-12-3 (groundwater) and

§72-5-5 (surface water) (1978)) Some applica

tionsare denied, evenwithouta protest, onthe

basis of impairment Public interest and

conservationcriteriahave notyetbeenusedto

denyunprotested applications. (White. 1987)

Acrucialissuewhichmustbe outlined

inthe ruling is the quantity ofwaterwhichthe

applicant is allowed to transfer. This is deter

mined in various ways. Hie transferrable

quantityinfully-appropriatedstreamsystems

Is the amount historically available in the

stream multiplied by the consumptive use

duty. In adjudicated areas, the transferrable

quantify has been determined by the court

In non-adjudicated areas, the trans

ferrable quantity from agricultural uses is

based on consumptive use studies published

by New Mexico State University. (Blaney and

Hanson, 1965) A1985 New Mexico Supreme

Court case Involved an applicant who chal

lengedtheuse ofthe agricultural consumptive

use presumptions. The applicant arguedthat

his soils, croppingpattern, andhydrologicfor

mations were atypical. However, the court

ruled thattheseconsumptive usefiguresused

by the state engineer are reasonable and that

right holders may not challenge on the basis

that their consumptive use differs from the

typical basin irrigation and cropping prac

tices. fState ofNew Mexico, ex rel. Reynolds,

and Pecos Vallev Artesian Conservancy Dis

trict v. Forest Nlccum and Rose Ranch. Inc..

d.b.a Hondo Ranch. 102 N.M. 330. 695 P.2d

480(1985))

For non-irrigation uses, consumptive

use is determined on a case-by-case basis.

The applicant typically presents evidence

documentingconsumptive useandthe agency

technical staff checks to see ifthe applicant's

figures are reasonable. Ifthe claim is unrea

sonable, inadequatelydocumented ordisputed

byprotestants, the state engineer can require

additional studies by the applicant The bur

denofproofisonthe applicantto demonstrate

historic consumptive use to the satisfaction of

the state engineer. (White. 1987)

Appeal of Decision

Partieshave30days afterreceiptofthe

state engineer's rulingto appeal to the district

court that has Jurisdiction over the location

where the change was intended. The appel

lant must serve notice of appeal to the state

engineer, districtcourt, andto allotherparties

involved. (Stone, 1987) The state engineer's

office is a party to the appeal Proceedings In

the role of defending the decision.

Ifthe state engineerdenies an applica

tion thatwas never protested, an administra

tive hearingmust be held before the applicant

can appeal to district court This is required

because statutes prevent the district courts

from examining questions not already exam

ined by the administrative agency. Reversals

could occur following presentation of new

information, but are very rare. (White, 1987)

Less than half of the decisions of the

state engineer are appealed. The appealproc

ess is de novo and Involves a repeat of the

administrative hearing process in Its entirety

(Le. pretrial hearings, discovery, etc.) as well

as presentation ofanynewevidence not previ

ously provided. The length of the appeal

process can vary greatly, depending on the

complexity ofthe case and the number ofthe

parties involved. The appeal process Itself

* may take from six months to over two years.

(Stone. 1987)

Proving Up/Certifying the Transfer

Following approval of a transfer, the

applicant will take steps to affect the change.

If, however, the state engineer's approval is

beingappealed, the applicanttakesthesesteps

at his own risk.

To signifyfinal approval ofthe applica

tion, the state engineer issues a permitwhich

authorizes permission to proceed with the

transfer. The user usually has four years to

applywatertobeneficial use underthe condi

tions outlined in the permit and certify such

use. Certification involves the filing ofa Proof

of Application of Water to Beneficial Use on

behalf ofthe permittee. The certificate indi

cates thatwaterworkshavebeenconstructed
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and use commenced under the terms of the

permit. If the permittee fails to certify, the

permit may be cancelled for failure to comply

in a timely manner with the conditions of

approval of the permit and rules and regula

tions of the state engineer. One year exten

sions may be filed with the state engineer.

(N.M. Stat. Ann. §72-5-14, 72-12-8 (1978))

Once beneficial use is certified, the

state engineer issues a license. This is the

final document in the transfer process, recog

nizing beneficial use under the terms of the

permit. (White, 1987) Figure 4 summarizes

the change of water rights process as it is

administered in the State ofNew Mexico.

Utah

Water transfers in Utah have become

quite common. (Water marketing in Utah is

described in Water Market Update. Vol. 1-2.

and Saliba and Bush, 1987) Transfer activity

is especiallyactiveinthegreaterSaltLake City

area. The Division ofWater Rights is the main

governmental entity in UtahInvolved with the

transfer ofwater rights and is responsible for

overseeing the state's water resources. The

Division is headed by the state engineer, who

is appointed bythe Governor. The appropria

tions section of the Division is most heavily

Involved In the change process.

ThelanguageusedInUtahwatertrans

fer procedures is similar to that used in New

Mexico. The individual seeking a change in

purpose ofuse is termed the applicant Those

objectingto a proposed change are referred to

as protestants.

Filing Application

Applicants must file an application

withthe state engineer. Supportingdocumen

tation is sometimes submitted, but is not

always required. A person who attempts to

change the point of diversion, place, or pur

pose of use of a water right in Utah without

permission of the state engineer obtains no

right, and is guilty of a misdemeanor. (Utah

CodeAnn. §73-3-3(a) (1953); Lassonv.Seelv.

120Utah 697.238P.2d418 (1951)) Feesforall

types of changes are based on a charge per

acre-foot requested to be transferred. The

scale ranges from $30 for a transfer Involving

less than 20 acre-feet to $450 for any request

forgreaterthan 12,000 acre-feet. Information

on the application must include (1) the appli

cant's name, (2) a description of the water

right, (3) the quantityofwaterinvolved, (4) the

water source, (5) the current and proposed

point of diversion, place, purpose, extent of

use. (USDI Geological Survey. 1988)

ProcessingApplication

All change applications are submitted

to the area offices of the Division of Water

Rights. There are sevenarea offices, eachwith

an area engineer, as shown in Figure 5. The

area office staff checks the accuracy and

completeness of the factual information pro

vided on the application. The application is

then forwarded to the appropriations section

in Salt Lake City for publishing and further

processing. Extremely complicated applica

tionscanberouted directlyfromthe area office

to the special investigations section In Salt

Lake City.

Public Notice

Notice ofthe proposed changemustbe

published once a week for three weeks In a

newspaper published in the county in which

the water Is to be diverted. (Utah Code Ann.

§73-3-3(1) (1953)) In practice, notice is also

published in other papers which the state

engineer's stafffeels are relevant

The cost ofpublication varies with the

complexity of the change. Costs can range

from $40 to over $500. The State Engineer's

Office does not bill the applicants for the cost

of publication. Tills expense is deemed to be

a part ofthe application fee paid at the time of

submission. The fees paid, however, are sel

dom enough to fully cover even the cost of

publication. (Jones, 1988)

Filing Protests

Protestantshave30daysfollowingthe

last date of publication in which to file a

protest. (Utah CodeAnn. §73-3-7(1) (1953)) A

standard form is available on which to file a

protest, but it is not required that it be used.
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Figure 4. New Mexico Change ofWater Right Process
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Figure 5. Administrative Areas, Utah
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Most protests are filed as a letter from the

protestant to the state engineer.

Processing Protests

The protest Is processed bythe appro

priations staffin Salt Lake City. Copies ofthe

protest are forwarded to the applicant.

Resolving Protest^

The applicant has 30 days to respond

to the protest. The applicant often contacts

the protestant in order to negotiate privately.

If the protestant withdraws the protest, there

is no hearing. Ifthe protest is notwithdrawn,

a hearing is held ifrequested at the end of30

days. The state engineer may, at his discre

tion, hold a hearing on applications where

there Is no protest or a hearing is not re

quested.

The hearing Is generally held in the

county in which the proposed change would

occur. There are normally two dates per year

set aside forhearings inmostcounties. Hear

ings are held more often in the Salt Lake City

area, dueto the largernumberofapplications.

Hearings aretypicallyInformal, generallylast

ing 1-2 hours. While there is not typically a

court reporter present, the proceedings are

normally taped. (Jones, 1988)

The area engineer or his assistant is

generally present alongwith a representative

for the appropriations engineer. No attorney

for the Division ofWater Rights is present in

most cases.

Theapplicantpresentstheirstatement,

often accompanied by a statement from the

applicant's attorney and engineers. The

protestant(s) will then question the applicant

and present their objections. The burden of

proofregarding non-Impairment lies with the

applicant.

After the hearing, the area engineer

and appropriations engineer formulate a rec

ommendation to the state engineer for action.

The criteria used for evaluating change appli

cations is limited to whether the proposed

change will impair any vested water right.

(Utah Code Ann. §73-3-3(2)(b) (1953))

The application is not necessarily

denied if impairment is found. The hearing

officer can allow the change and require miti

gation conditions or compensation for the

aggrieved parties. fTanner v. Humphrey. 87

Utah 162,48 P.2d 484 (1985))

A major Issue in the ruling is the

determination oftransferrable quantity. This

quantity is evaluated based on an examina

tion of historical diversion records and pro

jected impacts on the stream system. The

applicant is not required to submitconsump

tive use studies. State engineer's staff make

the determination, relying on past decisions

and their knowledge of the area.

TheUtahDivisionofWildlife Resources

can enter the process as a protestant and

make recommendations regarding the pro

posed transfer. ThisDivisiongenerally negoti

ateswiththe applicant forlnstreamflow stan

dards, which may be Included as a condition

onthechange approval. (Utah CodeAnn. §73-

3-3 (1953): Jensen, 1987) Though Utah stat

utes recognize public welfare as criterion for

State Engineer rulings on water transfers,

negotiated settlements have provided a more

usefulformforincorporation ofpublic welfare

issues. (Utah Code Ann. §83-3-8.1;

Mabey,1988) Presently, the Utah Supreme

Court is hearing a case involving public Inter

est in water transfers. fBohan v. Robert L.

Morgan Utah State Engineer. No. 880143)

Appeal of Ruling

Parties can request a reconsideration

of factual matters by the Division of Water

Rights. Thismust be filed within twenty days

of the state engineer's decision. In addition,

parties have 30 days after the ruling to file a

formal appeal. The appeal goes to the district

courtInthejurisdictioninwhichthe proposed

change would take place. An appeal of the

districtcourt decision doesnotgothroughthe

normal appellate process. Appeal goes di

rectly from the district court to the state

supreme court.
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Formal Process

Pursuant to the 1988 Utah Adminis

trative Procedures Act, applicants or protes-

tantsmayapplyto the stateengineer's officeto

formalize the transfer procedures. (Utah

Administrative Procedures Act, Title 63, ch

46b., 1988) TheformalhearingIs documented

by a court recorder. If a decision reached in

the formal process is appealed. Itgoes directly

to the Utah State Supreme Court.

The formal process has yet to be used

since its inception in January 1988 because

there have been no transfers in which this

approachhasbeendesiredbythe parties. Itis

anticipated that this might become the forum

through which the state will hear more com

plex transfer cases.

Proof of Change

The applicant has three years follow

ing final approval to show diligence inmaking

the change. The state agency staff will send

the applicant a reminder notice 60 days prior
tothetermination ofthis three-yearperiod. To

show proof of diligence, the applicant must

hire a professional to survey and prepare

appropriate maps. The applicant must then

issue a statement and submit it to the state

engineer.

Rather than filing proof of diligence,

the applicantmayfile an election, whereby he

requests the state engineerto make the deter

mination of whether the change has taken

place. The costs involved for the applicant

imdertiiisoptionarerninimal. (Jensen, 1987)

Theapplicantcanalso file a requestfor

extension. The first extension is generally

routine, except in areas where water use is

more tightly scrutinized. In these areas, the

division win require proof of need for exten

sion. Extensions can be granted for up to 14

years. Any extension past 14 years requires

publication of the extension request. Maxi

mumtimeallowedforanextensionis50years.

(Utah Code Ann. §73-3-12 (1953); Jensen,

1987)

Figure 6 summarizes the change of

waterrightprocessasadministeredwithinthe

State of Utah.

Nevada

Water markets in Nevada have been

primarily developing in theTruckeeMeadows

area, nearthe cities ofReno and Sparks. (See

Saliba and Bush, 1987 and Water Market

Update. V. 1, No. 11; 1987; Water Market Up

date. V.2. No. 11. 1988 for descriptions of

transferactivityinthisarea.) Thewatersofthe

state are overseenby the Nevada Department

ofConservation and Natural Resources, Divi

sionofWaterResources. Administrativeareas

withinthe state areshowninFigure 7. Termi

nology used in Nevada is similar to that used

in New Mexico and Utah.

Filing Application

Nevada statutes require that any per

son desiring to change the point of diversion,

manner of use, or place ofuse ofwater must

obtain a permit from the state engineer. (Nev.

Rev. Stat §533.325 (1987)) A simple, two-

page form #0-1583) available from the State

Engineer's Office must be filed with each ap

plication. A $40 application fee is required.

(Nev. Rev. Stat. §533.435(1) (1987)) hi addi

tion, the existing and proposed point of diver

sion and place ofuse mustbe surveyed. This

must be done by a licensed water rights sur

veyor. Surveyor'sfeesrange from $300-1,500

per transaction. (Foote, 1988; Turnipseed.

1988) Attorneys are sometimes retained for
change applications. Often, the applicant is

able to complete the processwithout an attor

ney, especially in simple cases. Professional

services, however, are always required to per

form the survey work. (deUpkau, 1988)

Processing Application

The application is processed by the

staffin the Division ofWaterResources. Ifthe

agency finds the application to be incorrect or

incomplete. Itisreturnedtothe applicantwith

instructions as to the required revisions. The

application does not lose its priority date, so

long as the revised application is resubmitted

within 60 days from the date it is returned. If
thecorrected applicationisnotreturnedwithin

60 days, it is cancelled. (Nev. Rev. Stat

§533.355 (2) (1987))

f*$ft
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Figure 6. Utah Change ofWater Right Process
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Public Notice

The state engineer has 30 days to

publish notice ofthe application in a newspa

per ofgeneral circulation in the countywhere

the change is sought. (Nev. Rev. Stat.

§533.360(1) (1987)) Becausesomecountiesin

Nevada do not have a newspaper, the agency

staffhas some discretion as to where to pub

lishthenotice. Noticemustbe published once

aweekforfiveconsecutiveweeks. (Tumlpseed,

1988)

The publication must include (1) no

ticethatthe applicationhasbeenfiled, (2) date

of the filing, (3) name and address of the

applicant, (4) sourcefromwhichthe change is

soughttotake place, (5) location ofthe place of

change, and (6) purpose forwhichthewater is

to be used. The state engineerpaysthe cost of

publication andthe costs are notbilled to the

applicant because they are considered to be

Included inthe $40 application fee. (Nev. Rev.

Stat §533.360(1-2) (1987))

The state engineermust also notifythe

county commissioners in any counties that

may be affected by an inter-county transfer.

Each county board which receives notice of

the change mustconsiderthe request at their

next regularly scheduled monthly meeting,

but not earlier than three weeks after the

notice is received. The commissioners must

provide public notice of the meeting for three

consecutive weeks in a newspaper of general

circulation in the county. The notice must

state the time, place, and purpose of the

meeting. Following the meeting, the commis

sioners recommend a course of action to the

state engineer. Their recommendation is not

binding on the state engineer and is one of

several factors considered when making a

decision regarding a proposed transfer. (Nev.

Rev. Stat §533.363(1.4) (1987); Tumlpseed,

1988)

Filing Protests

Any interested person may file a writ

ten protest against the proposed change.

Protestsmustbefiledwithin30daysofthe last

date of publication. There are two options

available in filing a protest: formal and infor

mal For a formal protest the party must file

the appropriate form and pay a $10 filing fee.

An informal protest need not be on the re

quired form and there is no filing fee. Unlike

a formal protest an informal protest does not

guaranteethatahearingwill be set (Nev. Rev.

Stat §533.365(1) (1987): Tumlpseed. 1988)

Processing Protests

Protests are processed by the Division

of Water Resources. Although the Division

hasarea offices in Elko and LasVegas, almost

all changes are processed through the Reno

office. The state engineer is required to notify

the applicant ofthe protest. This notice must

be made by certified or registered mall. (Nev.

Rev. Stat §533.363(2) (1987); Tumlpseed.

1988)

Resolving Protests

There are three methods of resolution

available: (1) private negotiation, (2) formal

field investigation, and (3) formalhearing. The

state engineerrarelydismisses aprotestwith

out holding either a hearing or a formal field

investigation.

Private negotiation Is encouraged by

the agency staff. Staffprovide the names and

phonenumbers ofthe respectiveparties to aid

inprivate resolutionofconflict Amore formal

attempt at resolution is made in the formal

field Investigation. In this instance, the par

ties meetwiththe agency staffatthe site ofthe

proposed change. Each party is allowed to

present their case. The agency staff prefers

this method, especially in simple cases where

no attorneys are Involved. This is a muchless

costly process than a formal hearing.

Ifaformal hearingistotake place, both

parties must be notified by registered or certi

fied mail at least 15 days prior to the hearing

date. (Nev. Rev. Stat §533.366(3) (1987)) The

agency staff tries to hold the hearing in the

particular county affected by the change, but

this is not required by statute and is not

always feasible. Most hearings take place a

yearormore afterthe application is filed. This

is in contrast to the formal field investigation,

which can normally be completed within six

months. fTumlpseed, 1988)
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Hearing proceedings are transcribed

by a court reporter. Individual parties are

billed forthe transcripts. Bills are calculated

on a pro-rata share—"the more you talk, the

more you pay." The applicants and protes-

tants are typically present at the hearing and

often bring engineers and attorneys. fTur-

nipseed.1988)

Appeals of these administrative hear

ings are not de novo. Therefore, the original

hearing must fully develop the record. The

applicant and protestant are both allowed to

presenttheircase, bringwitnesses, andcross-

examine. Hearings generally last from one to

six days, depending on the complexity of the

case.

Ruling

The state engineer is required by stat

ute to rule on the application within one year

ofthe final date forflingprotests. In practice,
this time limit is sometimes violated. Rejec

tion or approval is endorsed on a copy of the

original application. A record of the ruling Is

kept by the state engineer. (Nev. Rev. Stat.

§533.370(2,4) (1987); Turnlpseed. 1988)

Appeal of the Ruling

Parties have 30 days to appeal the

ruling. Appealmustbe filed both in court and

withthe state engineer. Theappealgoestoone

of two courts. Generally, appeals go to the

district court in the county of the point of

diversion. Those in the Truckee and Carson

Rivers go to the federal district courts due to

thejurisdiction ofthe federal waterxnaster on

these stream systems. (Tumlpseed, 1988)

Only about six appeals of change in

water rights rulings occur each year. There

are really only a few bases on which to

overturn a ruling of the state engineer: mis

take in law, abuse of discretion, or inconsis

tencies with other decisions. Normally, an

appealjudge will not reverse the decision on

matters of fact (delipkau, 1988)

Intervention by other parties is also

possible atthe appeal stage. Intervenersmust

petition the courtwith a legal document. The

decision can be remanded upon intervention

to allow for the presentation of additional

evidence. This happens very rarely. CTur-

nipseed. 1988)

Proving Up/ Certifying Hhangft

Upon his approval ofthe application,

the state engineer will set a time limit for the

completion of any construction required to

makethe change. Thistime limitmustbe less

than five years from the date ofapproval. The

applicant is required to file notice of comple

tion when the change is actually completed.

(Nev. Rev. Stat §533.380. 533.390(1) (1987))

The change in water rights process as

administered in Nevada is shown in Figure 8.

Colorado

Colorado change in water right proce

duresare somewhatdifferentfromthose Inthe

otherwestern states. The process inColorado

is administered by both administrative agen

cies and water courts. The Division ofWater

Resources ofColorado Department ofNatural

Resources is the chief administrative agency

withjurisdiction overwaterrights inthe state.

This Department Is headed by the state engi

neer, who is appointed by the Governor. The

state engineer has the overall responsibility

foradministration ofallwaterrights. (MacDon-

nell, 1987)

Manyareas ofColorado have an active

record ofwater transfers and, of the western

states, Colorado probably has the most so

phisticated and well-developed water mar

kets. (For a description of water transfer

activity in Colorado see Water Market Update

Vol. 1-2, 1987-1988; Howe, Schurmeier and

Shaw, 1986 and Sallba and Bush. 1987.)

Colorado is divided into seven water

divisions organized by river basins, as shown

in Figure 9. Each division has its own water

court and division engineer. The water court

andthe division engineer are entirelyseparate

organizations. The water court is part of the

state district court system and the division

engineeris employedbythe state engineerand

the Division ofWater Resources. Each court

includes ajudge. referee, and clerk. Thejudge

is a district courtJudge who is designated to

1

cwi

1
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Figure 8. Nevada Change ofWater Right Process
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Figure 9, Colorado Water Court and
State Engineer Divisions
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handle water cases. The referee carries out

investigations and makes rulings on the

amount and priority of water rights. The

divisionengineerissueswellpermits, enforces

court decrees, and consults with the water

courtwhentechnical informationisrequested.

(Colo. Rev. Stat §37-92-202 (1973))

The terminology used in Colorado is

alsodifierentfromthatlntheotherstates. The

individual who seeks the change of water

rights is termed the "applicant". However, the

party who would file a protest in other states

files a Statement of Opposition in Colorado.

This individual is. therefore, referred to as the

"opposer". The term "protest" as used in

Colorado refers not to an objection to the

change in use application, but to the initial

appeal of a water court referee's decision.

Filing Application

The initialstep inthechangeprocessis

filing an application for change. This is filed

withthe clerkofthe divisionwatercourt inthe

area in which the change would take place.

The application for a change of water right

must include (1) a description of the water

rights from which the change Is sought, (2) a

map showing the approximate location ofthe

historic use of the rights, and (3) records of

actual diversions for each right relied on for

this change. The month inwhich the applica

tion is filed is considered the filing period; no

distinction is made between applications filed

earlier or later in the same month. (Colo. Rev.

Stat. §37-92-302 and §37-92-306 (1973):

MacDonnell, 1987)

Filing fees are reviewed and adjusted

periodically. The rate for 1988 was $159.

(Dalby, 1988) Applicants also typically incur

legal and engineering consulting costs in pre-

paringtheirapplications. Approximatelyninety

percent of applicants have an attorney assist

themwiththe application. About fifty percent

obtain technical support. (Stenzel. 1987)

Statutes direct the court to consider

abandonment of water rights involved in

change applications. Therefore, the applicant

must evaluate the recent use ofthe rights and

the risk of abandonment proceedings. The

division engineer Is required to keep an aban

donment list and present it to the watercourt

every ten years. The inclusion ofa particular

right on the abandonment n«fr may be pro

tested in court. The party arguing that

abandonment is not an appropriate finding

must show a history ofbeneficial use. (Colo.
Rev. Stat §37-92-401(5) (1973))

ProcessingApplication

The applications are processed by the

divisionwatercourt,withthe assistance ofthe

division engineer. Applications are checked

for accuracy and analyzed for potential injury

to other water rights holders. (Dalby, 1988)

Public Notice

Not laterthanthe 15th ofeachmonth.

the clerk of the division water court must

compile a resume of all change applications

filed during the previous month. (Colo. Rev.

Stat §37-92-302(b.c) (1973)) Theresumesare

mailed to all who request them for a fee of$12

per year. There are between 100 and 200

subscribers in each water court division.

The division clerk also must publish

the resume in the newspaper. This publica

tion must occur before the end of month In

which the applications are filed. The notice

must be published at least once in the news

paperwiththelargestcirculationinthecounty

in which the change would occur. The clerk

bills the applicant for the costs ofpublication.

This costs varies from about $100 for simple

changes to over $600 formore complex appli

cations. (Berriman, 1987)

Filing Statement of Opposition

Those parties which object to the

approval of the change application can file a

statement of opposition stating their objec

tion. "Any person" has standing to file. The

opposer need not be a holder ofwater rights.

Standing to file is, however, only on the basis

of injury to vested water rights. (Colo. Rev.

Stat §37-92-305(3) (1973) The state engineer

also hflg standing to file.

Statements must be filed before the

last day of the second month following the

close ofthe application period. The statement
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must be filed on a form provided for this

purpose. Hie opposer Is also required to send

a copy ofthe filed statement of opposition to

the applicant by certified mall. (Colo. Rev.

Stat §37-92-302(l)(c) (1973))

The fee forfilinga statement ofopposi

tion Is $40. The form is relatively simple, so

opposers seldom obtain attorneys to assisting

in the filing. Eight to ten statements are

typically filed on each change application in

the most active water court division, Division

1. (Martz, 1987) Opposers have little to lose;

costs offiling are low and theycan hope to get

a ruling against the application ora modifica

tion of the application with little expense in

curred. The filing ofa statement ofopposition

puts the burden on the applicant ofdefending

the application and bearing the costs ofdem

onstrating no impairment ofother right hold

ers. (Martz. 1987)

Processing Statements of Opposition

Statements are processed by the divi

sion water court and the state engineer. The

chiefadministrative representative involved at

this pointis the divisionreferee.Hie applicant

is required to respond to the correspondence

sent by the opposer. Ifthe applicant does not

respond, the refereecanandusuallydoesrule

fordismissal ofthe application. The applicant

has20daysto protestthis dismissal. (Stenzel,

1988)

Resolving Statements of Opposition

One response available to the appli

cant is private resolution. Ifthe applicant and

opposer come to an agreement, the opposer

canwithdrawthestatementofoppositionwith

aformal statementto the divisionwatercourt

The parties can then come to the referee for a

stipulated ruling. Any agreements placed in

the stipulated ruling must be practically

administrateandmustnotimpairotherwater

users in the area.

Ifthe dispute is not resolved privately,

eitherthe applicant orthe opposercanrequest

a hearing. The referee can also set a hearing

date at his own discretion without a request

Whilestatutesdorequirethat aformalhearing

be held, even Ifa statement of opposition has

been filed, there is almost always a hearing if

a statement has been filed and not resolved

privately. (Stenzel. 1988)

The division engineer's staff routinely

raises legal and technical questions that are

related to the change application. The partici

pation of division engineer's staff serves to

prevent the availability (or lack thereof) of

applicant's and opposer's technical expertise

from entirety determining the depth and na

ture of evidence presented. The attorney

general'swaterunit staff,whonormallyreview

resumes for all divisions, meet with the state

engineer to Identify cases that need to be

Investigated further on legal grounds. If the

division engineer files a statement of opposi

tion, he may request the attorney general's

office to represent him. (Angel and Atendo,

1987)

The referee can send a controversial

case straight to the water courtjudge. How

ever, this does not happen often in practice.

Change applicationscanalso proceed straight

to the Judge if the applicant or opposer indi

cates that theywill protest any adverse ruling

ofthe referee. Ifthis occurs, acopyoftheorder

of the referee which refers the matter to the

judge must be sent to the applicant the

opposer(s), the state engineer, andthe division

engineer. (Colo. Rev. Stat. §37-92-303(2)

(1973))

Ruling

Statutes give the referee sixty days

from the last day on which a statement of

opposition could have been filed to make a

ruling. (Colo. Rev. Stat. §37-92-303) (1973))

Inpractice, thisdeadline isroutinelyextended.

The referee consults with the division engi

neer on whether a particular ruling is admin-

isterable. Thereferee's ruling is notpublished

inthe newspapers,butissentbycertifiedmail

to all parties involved, and to the division

engineer and state engineer.

One issue which the referee must

address is the consumptive use of the water

rightinvolved and. therefore,thetransferrable

quantity. The applicant must show that no

injury will occur to any other right holders on

thestreamsystem. Insome areasofColorado,

p^i
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it is not enough to determine the annual

consumptive use; one must also provide evi

dence regarding seasonal use patterns and

variations In streamflow depletions. (DeOreo,

1988)

Filing a Protest of Ruling

Partieswho disagree with the referee's

rulingmayfile aprotest. Protestsmustbefiled

within 20 days ofthe date onwhichthe ruling

ismade. (Colo. Rev. Stat §37-92-304(2) (1973))

It Is notable that while the statement ofoppo

sition Is filed against the application, the pro

test is filed against the referee's ruling on the

application. The term "protest" In Colorado

referstothe initial administrative appealproc

ess, unlike most other states.

Anypersonwhomaybe affectedbythe

granting of the application may file either a

protest or a support of the referee's ruling in

watercourt This Includes the state engineer.

Ifthe protesting party did not previously file a

statement of opposition, there Is a $40 fee. In

addition, protestors must pay the costs of

mailing notice of the protest to the other

parties Involved. Ifthe party previously filed a

statement regarding the application in ques

tion, the mailing costs are the only required

expense. (Stenzel, 1987)

Applicants and opposers are all noti

fied of protests by certified mail. Both the

court and the protestor are required to notify-

allparties. The protestormaynotifybyregular

mall; the court must notify by certified mall.

Parties may settle the protest privately by

agreeing on conditions for the change and

getting a stipulated decree from the judge.

Otherwise, the protest goes to the division

water court

Protest Proceedings

Protest proceedings involve trial de

novo. This includes the entire process of

discovery, pretrial hearings, and motions.

(Colo. Rev. Stat §37-92-304(3) (1973)) The

judge does not review the referee's decision

and enters the trial without previous investi

gation or discussion of the case with the

referee.

Ifthe trial is scheduled for more than

one day, a pre-trial conference is required.

Participants must present a trial data certifi

cate. This certificate outlines the case and

namesthe expert witnesses each side intends

to call.

If the applicant or protestor requests,

the hearingmust be conducted In the district

courtinthecountyinwhichthechange would

take place. (Colo. Rev. Stat §37-92-304(3)

(1973)) Hearings are normally tape recorded.

Witnesses are sworn in. The length ofthe trial

depends onthe complexity ofthe case and the

number of parties Involved. The division

engineer or his representative Is normally

present.

Otherpartiesmaymove to intervene in

the trial proceedings. Parties may Intervene

either to support a referee's ruling or to sup

port the protest ofthe ruling. (Colo. Rev. Stat.

§37-92-304(3) (1973)) These individualsmust

file amotion30 daysbefore the pretrialconfer

ences, in order to Intervene. Intervening par

ties must show mistake, inadvertence, or

excusable neglect In orderto participate inthe

trial. Intervention is normally allowed if the

interveningpartyhas somevalid legal Interest

inthe outcome ofthe trial. Thejudgeallows an

Intervening party to enter at whatever stage

theprocess iscurrently in, and generally does

not allow them to set the process back to

earlier steps In the proceedings.

Court Decree

The divisionwatercourtjudge ruleson

the protest If the referee's ruling Is not

protested, the judge affirms the ruling in a

short statement of affirmation, as a court

decree.

The court retainsJurisdiction for 5 to

10 years following the decree to allow for

consideration ofImpairment. The case can be

reopenedatanytime duringthisperiod. Atthe

time ofthe decree, thejudge sets the number

ofyears to allow reconsideration on the ques

tion of injury. The judge can also make the

decree conditional on the applicant returning

to the court and showing how the plan was

Implemented. Reopening for clerical errors
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can be done at any time. The case can be

reopened for three years for substantive error

at the request of the party whose right is

adversely affected. (Colo. Rev. Stat §37-92-

304(5) and §37-92-309(10) (1973))

Appeals

Appeals ofdivisionwatercourt decrees

go to the Colorado Supreme Court. This

appeal process bypasses the state appellate

court Under Colorado statutes, appellate

courts do not hear cases on either constitu

tional or water matters. (Angel and Atencio,

1987)

The supreme court investigates the

divisioncourt recordsandtakesbriefsfromall

parties. It rules onwhetherthe division court

interpreted the statutes and applied concepts

oflaw property in its decision. The supreme

court will affirm or overturn and remand the

divisioncourtdecreeorportionsthereof. (Angel

and Atencio, 1987)

Proving Up/Certifying Change

The court decree is the evidence of a

water right change. These conditional water

rights are perfected by demonstrating due

diligenceinimplementingtheapprovedchange.

There is no separate certification or licensing

process. The applicant does, however, risk

abandonment of the right if due diligence in

implementingthe approved change cannotbe

demonstrated every four years. (Dalby, 1988)

The change ofwater right process for

Colorado is summarized in Figure 10.

Arizona

Arizona water law was altered signifi

cantly with the passage of the 1980 Ground-

water Management Act. This legislation cre

ated the Arizona Department of Water Re

sources (ADWR), which is primarily respon

sible for administration of the state's waters

(Ariz. Rev. Stat Ann. §45-103 (1987)). The

1980 Act provided for the creation of geo

graphic areas known as Active Management

Areas (AMAs). There are currently four such

AMAs (Phoenix, Tucson. Prescott, and Pinal),

as shown in Figure 11. AnAMA is defined as

"a geographical area which has been desig

nated ... as TyqpiiHT^g the active m^n^gffm^Tit

of groundwater." (Ariz. Rev. Stat Ann. §45-

402.2 (1987)) The Department's central office

is located inPhoenix. There areAMAoffices in

Tucson, Prescott, and Casa Grande.

Comprehensive management guide

lineshavebeendeveloped forgroundwateruse

within eachAMA. Amongthese management

guidelines is a requirement for "reductions In

per capita use and such other conservation

measuresasmaybe appropriate forlndividual

users"forallmunidpalwaterusers. (Ariz. Rev.

Stat Ann. §45-564A.2 (1987)) In addition,

theIrrigationwaterdutyisgraduallydecreased

between the years 1980 and 2025 in order to

reduce the quantity of water that can be

applied per acre of irrigated land.

Anotherrequirementimposedbythese

management guidelines is that all new devel

opments located within anAMAmust demon

strate anAssured Water Supply (AWS). (Ariz.

Rev. Stat Ann. §45-576 (1987)) Developers

must apply to ADWR for a Certificate of As

sured Water Supply. Requirements for an

AWS are as follows: 1) sufficient water of

adequate quality must be continuously avail

able to satisfywaterneeds for at least the next

one hundredyears, 2) the projectedwateruse

mustbe consistentwiththemanagementplan

oftheAMA, and 3) the applicantmustdemon

strate the financial ability to construct the

delivery system and any necessary treatment

facilities. (Ariz. Rev. Stat Ann. §45-576.L

(1987))

To apply for an AWS, the applicant

must submit: 1) a completed application, 2) a

copy of the plan or master plan for the pro

posed development. 3) a required fee. and 4) a

detailed hydrologic report. (Filleman, 1986)

ADWR collects both an application and a

review fee. The application fee is $50. The

review fee is based on a graduated schedule

determined by the number of lots in the sub

division, as shown below:

First 20 lots: $0.00 per lot

Next 80 lots: 1.00 per lot

Next 900 lots: 0.50 per lot

Next 9,000 lots: 0.25 per lot

Over 10.000 lots: 0.10 per lot

More significantly, the cost of compiling the
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Figure 10. Colorado Change ofWater Right Process
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Figure 11. Arizona Department of Water Resources
Active Management Areas
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necessaryinformationto applyforanAWShas

run as high as $800,000 for some develop

ments. (McCarthy, 1988)

The requirementofproving a 100-year

assured supply has given municipalities and

private developers incentive to acquire new

water sources and import the water to aug

ment existing supplies in the area of the

development. AnAWS can be obtained using

surface water, groundwater, or some combi

nation thereof. A number of entitles in the

PhoenixAMAand the TucsonAMAhave gone

outside their local area to obtain verifiable

water supplies, hi most cases, these entities

have purchased Irrigated farmland to obtain

water rights forlateruse in obtainingAssured

Water Supplies. Properties purchased with

these intentionsareknownas"waterfarms" or

"water ranches". For a discussion ofthis type

ofwater transfer activity in Arizona see Woo-

dard et al, 1988.

Arizona statutes divide water into two

broad categories: surface water and ground-

water. Changes in use of these two types of

waterrights aregoverned by different statutes

and administered under differingprocedures,

in contrast to some other western states

where groundwater and surface water are

administeredunderanintegrated legal frame

work. Surface water is allocated under the

prior appropriations doctrine. Holders of

surface water rights may: 1) change the point

of diversion, 2) change the place of use, or 3)

change the purpose of use. Groundwater

withinAMAs is administered underthe provi

sions of the 1980 Groundwater Management

Act There are few guidelines, either in case

law or statutes, indicating how transfers of

groundwater located outside ofAMAs will be

administered.

Arizona Surface Water

Due to the state's heavy reliance on

groundwater, applications for changes in

purpose ofuseforsurfacewaterare quite rare.

Onlytwo applicationsforchange inpurpose of

use have been approved to date. (Markham,

1988) There are no statutoriry defined proce

dures explicitly for change in purpose of use.

(Markham, 1988) There are no filing fees,

application forms, public notice, or protest

procedures required for a change only in

purpose ofuse. Amorecommonsurfacewater

procedure is a change in place of use, also

known as a "severance and transfer". Subject

to certain conditions, a surface water right

may be severed from the land to which it is

appuitenant and transferred without losing

its priority (Ariz. Rev. Stat. Ann. §45-172

(1987)). A sever and transfer does not always

include a change in purpose of use. Surface

water transfers from "water farms" to urban

areas will, however. Involve both a change in

place and purpose of use. As of 1988, no

formal applicationsforseverance andtransfer

havebeenfiled inconnectionwithwaterranch

purchases. The procedures Involved In the

severandtransferprocess are outlined below,

in anticipation of this becoming a more com

mon proceeding as cities and developers seek

to bring surface water from remote water

ranches to their own service areas.

Filing Application

ADWR provides a form which appli

cants for sever and transfer must complete

and submit. There is a $50 application fee.

Most cases do not require private engineering

studies. SometimestheDepartmentconducts

its own field Investigation. As a general rule,

ADWR performs the engineering studies on

simple cases, while the applicant must pro

vide technical data formore complex applica

tions. (Markham, 1988) For most cases, an

individualwho canlegally describe and quan

tify water rights can complete the application

form. Outside legal and technical assistance

is seldom required. (Gessner, 1988)

ProcessingApplication

The ADWR operations staff reviews

application information such as quantities,

amounts, uses, and locations of diversions

and use. Staff does not routinely check for

abandonment and forfeiture, although the

subject might arise in the hearing phase.

Department staffmay askformore documen

tation to clarify or complete the information

necessarytomakeadecision. (Gessner. 1988)

Public Notice

Legal notice ofthe applicationmustbe

given once a week for three weeks in a "news

paper of general circulation in the county or
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counties in which the watershed or drainage

area is located*. (Ariz. Rev. Stat Ann. §45-

172.7 (1987)) The Arizona Republic, pub

lished in Phoenix, is most often used for this

purpose and is considered to be in general

circulation in all Arizona counties. Some

times, notice is also published in a local paper

in the individual county. (Markham, 1988)

Thecost ofpublishingIspaidbyADWR

and is considered to be Included in the $50

applicationfee. Arrangementsforpublication

are made by the Department legal staff.

Filing and Processing a Protest

Protestscanbefiled eitherinwriting or

verbally at the hearing. "Any interested per

son may appear and show cause why the

proposed applicationforseverance andtrans

fer should not be granted." (Ariz. Rev. Stat.

Ann. §45-172.7 (1987)) There is no required

form for protests, nor is there a filing fee.

Protests are processed by the Department

staff. (Markham, 1988)

Resolving a Filed Protest

Most conflicts arising from sever and

transfer applications are privately resolved.

ADWR provides only minimal informal assis

tance for resolution prior to a hearing. There

will sometimes be a pre-hearing conference to

narrow the factual Issues prior to the formal

hearing. (Markham, 1988)

Statutes require that a hearing take

place, evenifthereare noprotests or iftheyare

privately resolved. Therefore, the hearing

sometimes consists ofonlythe hearing officer

and an ADWR representative. More often,

applicants and protestants are present at the

hearing. There is typically not an attorney

present for either party. (Markham, 1988)

The hearingusually takes place either

in the Department ofWater Resources' Phoe

nix office orinthe countyinwhichthe transfer

will occur. There is no statutory requirement

thatthehearingmusttake place inthecounty

in question. ADWR has offices in Tucson,

CasaGrande, andPrescottwherehearings are

sometimes held. There is no time limit within

which a hearing must be held. Hearings are

normally held in a timely manner, but this

variesdependingontheDgpflrtTn<ynttftr>ajCM*^rt^<i r

(Markham. 1988)

The hearings are formal— witnesses

are sworn in and general rules of judicial

procedure are followed. (ArizonaAdministra

tive Code. (ACC). R12-15-219.A.3) Proceed

ings are transcribed by a court reporter. This

cost Is paid byADWR and is not billed to the

parties. (AAC.R12-15-220) The hearing offi

cer is generally not Department staff, but is

typicallya private attorneypaid on acontract

basis to conduct the hearing. (Markham,

Gessner, 1988) Hearings generally last be

tween thirty minutes for extremely simple

cases to two days for complex ones. The

typical hearing runs 2-4 hours.

Ruling

Under the hearing officer's contract, a

proposed decision is required within 30 days.

This requirement is not statutory and is sub

ject to waiver by the Department's general

counsel. The time required for a final decision

varies with the caseload. The decision of the

hearingofficerIs arecommendationonly. The

director has the final responsibility for inter

pretingthe evidence andmakingthe decision.

(AAC.R12-15-222)

Criteria for approval of a sever and

transfer application is as follows: 1) non-

injuryto existingwaterrights, 2) non-enlarge

ment of the subject rights, 3) rights to be

transferred must have been legally perfected

and not lost to forfeiture and abandonment,

and 4) sever and transfer from within an

irrigation district, agricultural improvement

district, or water users' association is not

permittedwithoutthe priorwrittenconsent of

the individual district or association orfailure

of that individual district or association to

respond within a given period of time. (Ariz.

Rev. Stat. Ann. §45-172 (1987))

Transferrable quantity for sever and

transfer applications was historically the

diversion amount. However, current policy is

to allow transfer of only the consumptive use

of the water right. (Markham, 1988) ADWR

hascompiled arange ofreasonable consump

tive use figures forcommon uses in the state.

(Gessner, 1988)

ff^i
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Appeal of Ruling

The initial appeal process is to request

arehearing orreviewbythe Department This
request must be made within 15 days of re

ceipt of the initial ruling. Appellants must

havebeenapartytothe originaldispute. (AAC,

R12-15-208 and 222) Appeal requests are

examined byADWR staff.

There are two bases for administrative
appeal: 1) reviewoflaw—inwhichthe director

reexamines the principles of law used to de

cide the case, and 2) rehearing on facts — in

which another hearing is held to allow for

additional evidence. Generally, ifthe informa

tion to be presented in a rehearing was previ

ously available and the party simply failed to

obtain and present it there is no basis for

rehearing. (AAC. R12-15-222) Few severand

transfer applications go to rehearing. (Mark-

ham. 1988)

After an appeal hearing, the director

issues a final ruling. This ruling can be

appealed for judicial review within 35 days.

(Ariz. Rev. Stat. Ann. §12-904 (1987)) An

appeal cannot go to the courts without there

having first been an administrative appeal.

The firstjudicial step is to superiorcourt. The

court cannot overrule on facts, unless it finds

that the directorwas "arbitrary, capricious, or

in abuse of discretion." (Ariz. Rev. Stat. Ann.

§12-901-914(1987)) The chainofappeal then
goes to the Arizona Court of Appeals, the

ArizonaSupreme Court, andthe United States

Supreme Court. (Markham. 1988)

Proving Up/Certifying Change

There is no "proving-up" process for

severand transfer ofsurfacewater rights. The

rights are, however, subject to a 5-year forfei

ture and abandonment statute. (Ariz. Rev.

Stat. Ann. §45-188.189 (1987)) Figure 12

summarizesthe severandtransferprocessfor

surface water rights in Arizona.

Arizona Groundwater Rights

The 1980 Groundwater Management

Actcreated a number ofconditions forthe use
and transfer ofgroundwater inside an Active

ManagementArea (AMA). The only substan

tive restrictions on the use of groundwater

located outside anAMAare that: 1) it must be

withdrawnfor "reasonable andbeneficial" use

(Ariz. Rev. Stat. Ann. §45-453 (1987)). and 2)

transportation across basin or sub-basin

boundaries is subject to payment ofdamages
(Ariz. Rev. Stat. Ann. §45-544 (1987)). The

relative absence of regulations regarding

groundwater withdrawals and transfers out
side of AMAs has contributed to the large-

scale acquisition of Irrigated land located
outside of AMAs by Arizona cities. Readers

Interested in learning more about the water

ranching phenomena and the policy issues it

raises inArizonamay referto Checchio, 1988.

Groundwater withdrawals and use

withinAMA'saremuchmoreregulated. Within
theAMA'sthere arethreebasictypes ofground-

waterrightswhichhave beeninvolved inwater

transfers:

1) Irrigation Grandfathered Rights

fIGFRI - These rights are given to individuals

who own land within an AMA which was

legally irrigated with groundwater at any time

during the five years preceding January 1,

1980, which is now capable ofbeing irrigated

and not been retired for non-irrigation use

(Ariz. Rev. StatAnn. §45-462.A(1987)). These

rights are deemed appurtenant to the land

which they Irrigate. They can, however, be

converted to aType I Non-irrigation Right (see

below).

2)Type INon-lrrlgatlon Grandfathered

Rights - A person who owns land in an AMA

which was legally entitled to be irrigated with

groundwaterandwho retired landfromirriga

tion after January 1, 1965. has the right to

withdraw or receive for this land three acre-

feet per "eligible" acre or less, subject to cer

tain conditions (Ariz. Rev. Stat. Ann. §45-

463.A and §45-469 (1987)) Type I rights can

neverbe transferred backto anirrigation use.
(Snow, 1987)

3) Type II Non-Irrigation Grandfath

ered Rights - A person who owns land in an

AMAfromwhich waterwas legallybeingwith

drawn and used for a non-Irrigation purpose

as ofthe date ofthe designation oftheAMA is
given a Type II right to pump groundwater

(Ariz. Rev. Stat Ann. §45-464 (1987)) Holders
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Figure 12. Arizona Sever and Transfer Process

for Surface Water
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ofthese rights can: 1) change the ownership,

and/or 2) change the location of pumpage.

(Snow, 1987) These rights cannotbe used for

irrigation purposes. Furthermore, Type n

rights whichwere originallygranted foruse in

mining operations cannot be transferred to

other purposes of use. (Ariz. Rev. Stat Ann.

§45-474A.l (1987)) TypeHrightsmayonlybe

transferred inthe amounts originallygranted.

AType II rightmay not be subdivided and one

portion sold while the other portion is re

tained. (Larmore, 1988).

Markettransfers ofgroundwaterrights

withinAMAs have increased over the pastfew

years. The primarymarket activityinvolves: 1)

sales and leases of Type n rights, and 2)

purchases of irrigated farmland within an

AMA with the intent of retiring the farmland

andconvertingtheappurtenantIGFRstoType

I rights for non-irrigation use, and 3) pur

chases ofdesertland outside ofanAMA. Since

Type II transactions do not require a changein

purpose ofuse ofthe water and are used only

for non-irrigation purposes, they do not fall

within the scope of this study and will not be

discussed in more detail. Readers interested

in learning more about the market for Type II

rights may refer to Saliba and Bush, 1987.

The transfer ofgroundwater rights outside of

anAMA requires no formal approval process.

The following overview ofgroundwater trans

ferprocedures, therefore, focusesonthe steps

involved in converting IGFRs to Type I rights.

Filing Application

In orderto initiate the conversion ofan

existing IGFR to a Type I right, the applicant

mustsubmitthe required form. There isa$30

filing fee. (Gessner, 1988) The amount of

supporting information required varies with

each Individual case. Applicants sometimes

retain attorneys and hydrologlsts to help in

the process. (Larmore, 1988)

ProcessingApplication

The application is reviewed by the

Department staff for completeness and cor

rectness. This is done in the AMA office.

(Larmore, 1988)

Public Notice

No public notice is required for the

conversion ofa groundwater right. (Larmore,

1988)

Filing and Processing Protests

There Is no protest process for conver

sions. (Larmore, 1988) Nohearing is required.

However, there is sometimes a hearing in

complex or controversial cases.

Ruling

A ruling is given by the director of the

Department of Water Resources. Statutory

criteria for approval are as follows: 1) the

appurtenantland in questionmustbe outside

theexteriorboundaries ofawaterservice area,

2) the applicant must file a development plan

withthe Department, 3) the development plan

must call for non-irrigation use of the appur

tenant land, and 4) either the applicant must

have irrigated the land, or the party from

whom the applicant purchased must have

irrigated the land (Ariz. Rev. Stat. Ann. §45-

469 (1987); Larmore. 1988)

Appeal ofRuling

Appeal of the director's Initial ruling

consists ofeither a rehearing or review within

the Department. A hearing on appeal is not

statutorilyrequired, butone isusuallyheld. If

the case goes to a judicial appeal without an

agency hearing, the court will return it to the

Department for a hearing. There are three

Judges in Arizona who specialize in water

matters and they handle most of the water-

related appeals. (Larmore, 1988)

Proving Up/Certifying Change

There is no "proving-up" process re

quired fortransfersofirrigationgrandfathered

rights to non-irrigation uses.

Figure 13 summarizes the process for

converting IGFR's to Type I rights.
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Figure 13. Arizona Process to Transfer IGFR to Type 1 Right
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Montana

Watertransfersandchangeshavebeen

less common In Montana than in the four

states previously discussed. The Montana

Department of Natural Resources and Con

servation has general authority over changes

ofwater rights in the state. The Department

has four bureaus that specifically work on

water resource Issues: (1) engineering, (2)

water development. (3) water management,

and (4) waterrights. TheWaterRightsBureau

most closely oversees issues relating to

changes. Regional administrative divisions

within the state are shown in Figure 14.

(Holman. 1987)

The terminology used in Montana is

different from that in the other states. One

who files for a change ofawater right is called

the applicant One who opposes approval of

the application is termed the objector.

Filing Application

The initial step in the change process

inMontana is the filing ofForm 606, "Applica

tion for Change ofAppropriationWaterRight"

and Form 608, "Water Right Transfer Certifi

cate". The filing of form 606 requires an

application fee of$50. In addition, the appli

cant must submit a map clearly showing the

change and a copy ofthe relevant water right

permit Applicants generally do not have an

attorney assist them with the preparation of

the application. However, in recent years

morelegal andtechnical advice isbeingsought

by applicants as transfers become more com

plicated and as the agency requires more

concrete evidence that the transfer will not

impair other right holders. (Holman, 1987)

ProcessingApplication

All applications are initially reviewed

by the appropriate field office. The field office

staff checks the application for correctness

and completeness. The staff also checks for

impacts on other water rights. This helps to

determine which other parties should receive

notice ofthe change. Thewaterrights special

ist in each field office is responsible for noting

the modifications thatmayneed to bemadeto

applications in order to protect other water

users. (Reynolds, 1987; Holman, 1987)

Public Notice

Public notice of the proposed change

must be published in a newspaper of general

circulation in the area of the source for one

week. Before the date of publication, notice

mustalsobesentto allotherwaterusers in the

area which may be affected by the change.

ThismustbedonebycertifiedmaiL Thenotice

must state the date bywhich objections must

befiled. (Mont CodeAnn. §85-2-307(1) (1985);

Reynolds. 1987)

Publication costs are not billed to the

applicant These are deemedto beincluded in

the filing fee. (Mont Admin. R. 36.12.103

(1985))

Filing Objections

Parties which object to a proposed

change can file an objection. The objection

muststate thenameand address ofthe objec

tor and facts demonstratingwhy the applica

tion should not be approved. (Mont Code

Ann. §85-2-308(2) (1985)) Objections are filed

on approximately 15 percent of all change

applications. (Holman, 1987)

Objections must be made by the time

setforth Inthe public notice. Statutes require

that this be "...not less than 15 days or more

than 60 days after the date of publication..."

(Mont Code Ann. §85-2-307 (1985)) Objec

tions are mailed directly to the appropriate

field office. Late objections are not Ignored.

They are Investigated and put in the file with

the timely objections. If any. However, late

objectorsdo nothavethe rightto participate in

the hearing process. (Reynolds, 1987; Hol

man, 1987)

Objections can only be filed by water

rights holders. Objections are deemed Invalid

and are dismissed if objectors do not hold

water rights. (Fritz. 1987)

Processing Objections

Objections are channeled through the

field offices to the main office of the Water

Rights Bureau. Theyare logged in at the main

office. The office verifies to the objector that

the objection hasbeenreceived and also noti

fies the applicant. The objections are then
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Figure 14. Montana Water Rights Bureau Field Offices
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returnedtothe field officeforreview. (Holman,

1987)

Resolving Objections

The field office will first tryto settle the

dispute Informally. This is initially done by

correspondence, and then by bringing the

partiestogetherforameeting. Ifanagreement

comes from this meeting, two things can

happen: (1) the applicant can modify the

application to recognize the agreement and

satisfy the objector, and (2) the objector can

request awalver of the objection. If informal

negotiation does not resolve the dispute, the

case goes to a hearing officer. (Holman, 1987;

Fritz, 1987; Reynolds. 1987)

Once it is decided that a hearing is in

order, the hearing examiner will study the

case and issue a proposed order rendering an

opinion on how the application should be

modified in response to the objectors* con

cerns. The proposed order Is sent out to the

parties involved. The applicant has30 days to

respond to the statement of opinion. The

applicant must either request a formal hear

ing or agree to the conditions setforth. Ifthere
isnoresponsefromthe applicant, the applica

tion is dropped. (Reynolds. 1987)

The proposed order is then sent to all

parties. Parties have 20 daysto comment, file

an exception, and/or request a heating. The

final order is Issued ifno exception has been

taken to the hearing officer's findings. If an

exception is taken, there must be a formal

hearing. (Reynolds, 1987)

No formal hearing Is held on an appli

cationunless objectlons are filed. Thehearing

must take place within 60 days from the

deadline for filing objections. (Mont. Code

Ann. §85-2-309(1) (1985)) A court reporter is

not present at the hearings. However, the

proceedings are taped. Transcripts are avail

able If requested and paid for by the parties.

Hearings usually last 3-4 hours. The

manager of the appropriate field office nor

mally serves as the hearing officer, except in

particularly sensitive or complex cases. In

these cases, hearings are conducted by the

Division legal staff. There is usually no attor

neyforthe state agencypresent atthe hearing.

(Maclntyre, 1987; Reynolds, 1987)

Ifthe applicant does not appear at the

hearing, the application Is terminated. If the

objector does not appear, the objection is

withdrawn. Applicants and objectors have

attorneyspresentatthehearingontheirbehalf

in approximately 25% ofthe cases. The pres

ence of attorneys is becoming more common.

(Reynolds. 1987; Holman, 1987)

Ruling

After the hearing, the examiner pre

pares a proposal for decision. The proposal is

reviewed by the Division and Bureau staff. A

final ruling is then issued. Statutes require

that a rulingmustbe madewithin 180 days of

the hearing date. (Mont Code Ann. §85-2-

310(1) (1985)) The ruling is given by the

administrator of the Department of Natural

Resources and Conservation. The original of

the change approvalis sentto the applicant. A

duplicate is kept at the Department office in

Helena. (Mont. CodeAnn. §85-2-402(9) (1985))

Criteria for approval are as follows: (1)

theproposed usemustnot adverselyaffectthe

rights of other users, (2) the proposed means

of diversion, construction, and operation of

the appropriation works must be adequate,

and (3) the proposed use of water must be a

beneficialuse. (Mont. CodeAnn. §85-2-402(2)

(1985))

The transferrable quantity is deter

mined ona case-by-case basis. The applicant

canmove the entire diversion right ifthere are

no objectors. However, objectors typically

object on the basis oftheir reliance on return

flows. The burden is on the applicant to

demonstratewhatquantitycanbe transferred

without impairing other water right holders.

(Holman, 1987; Reynolds, 1987)

Changes which will involve more than

4,000 acre-feet peryear or 5.5 cubic-feet per

second ofwatermustbe affirmed bythe State

Legislature. This requirement exists to pro

videmore stringentrequlrementsforcoalslurry

pipelines and electric generation, which are

both large quantity water users. (Fritz, 1987)
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Appeal ofRuling

Hiefirst appeal oftherullnggoesto the

district court. Appeal of the district court's

decision goes to the state Supreme Court

There is no appellate-level court in Montana.
(Fritz, 1987)

Proving Up/Certifying Change

Ifthe rulingstands, the appllcantmust
make the changes within a reasonable time

and then file a notice of completion. Upon

filing, the project is Inspected by the Division

ofWater Rights to verify that the change has
been made. (Holman, 1987)

Ifthe change is notcompletedwithin a

reasonable time, the agency may require the

applicanttoshowcausewhythechangeshould

not be revoked. Ifthe applicant fails to show

sufficient cause, the agency may modify or
revoke the change approval. (Mont CodeAnn.
§85-2-402(7) (1985))

Figure 15 summarizes thewaterrightchange
process in Montana.

Idaho

Like Montana, there have not been

many changes in the purpose ofuse forwater

rights in Idaho. Idaho's primary water trans
fer activity has Involved temporary exchanges
through the water banks operating in two

areas ofthe state. (See Water Market Unriate.

V.2.No.9, 1988 for information on Idaho's

waterbanks) The authorityto considerchange
applications In the state of Idaho is vested in
the director of the Department of Water Re

sources. (Idaho Code §42-108 and 42-222

(Supp. 1988)). The Department has four re

gional offices. Regionalboundaries are shown
on Figure 16.

Theterminologyusedinthewaterrights
transfer process in Idaho is similar to that

used In New Mexico. Utah, and Nevada. The
individual desiring the change is called the

"applicant". Thosewho object to the approval
of the application are referred to as "protes-
tants".

Filing /Application

Anyparty desiring to change the point
ofdiversion, nature, place, or period ofuse of
a water right inIdahomustfile an application

with the Department ofWater Resources.

Application must be made on form

222, "AppllcatlonforTransferofWaterRight",
furnished by the Department and must de

scribe therighttobechangedandthe changes
proposed. (Idaho Code §42-222 (Supp. 1988))

Detailed instructions for completing the form

are provided on Form 1-222. The application

consists ofthree parts: (1) Part 1 describes the

right as itwill exist afterthe change. (2) Part 2

describes the water right as It is presently

recordedwiththe state, and (3) Part3 includes

a grid for drawing a plan map or attaching a

copy of a U.S.G.S. map to illustrate the loca

tions for the pointfs) of diversion and place(s)

of use. The applicant must also submit data
regarding the possible effects on other water

users.

Historically, attorneys have seldom

been Involved in the change process. Re

cently, however, more applicants have re

tained attorneys. In addition, applicants often

hire engineers for technical assistance.
(Rassier. 1988)

ProcessingApplication

The application is submitted to one of

the four regional offices in Coeur d'Alene,

Idaho Falls. Twin Falls, or Boise. The Depart

ment staff is required by statute to check for

completenessand accuracy. (IdahoCode§42-

222 (Supp. 1988)) This is done atthe regional
office. If further information is required, the

regional staff requests it from the applicant

Once the application is complete, it Is for

warded to the state office In Boise. (Rassier,

1988)

Public Notice

Public notice of the application must

be made once a week for two consecutive

weeks in anewspaperofgeneral circulation in
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Figure 15. Montana Change in Water Right Process
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Figure 16. Regional Divisions, Idaho Department
of Water Resources
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r

the countywhere thewateris diverted. (Idaho

Code §42-222 (Supp. 1988)) The director of

the Department is also required to advise the

watennaster ofthe district inwhich the water

Is used of the proposed change. The water-

master must respond with his recommenda

tion on the application. The receipt of this

recommendation is required before the appli

cationcanbe approved. (Idaho Code §42-222

(Supp. 1988))

Filing Protests

Those parties objecting to the applica

tion may file a protest with the Department.

There is no standard form for protests. Filing

is usually done in the form of (1) pleadings by

an attorneyor (2) a letterwrittenbyanIndivid

ual. (Rassier. 1988) Protests must be filed

within ten days ofthe last date ofpublication.

(Idaho Code §42-108 (Supp. 1988)) Late pro

tests are not considered. "Any person" has

standing to file a protest to a change applica

tion, providing he can show damage. In addi

tion to Injury to other water rights holders,

adverse impacts on the public interest are

considered valid grounds for filing a protest,

based on legislation passed in 1978. (Rassier.

1988; Idaho Code §42-203A (Supp. 1988))

General statements ofprotest (so called "blan

ket protests") against changes of a particular
type or from a particular source ofwater are

not considered valid. (Water Appropriation

Rules and Regulations. No. 4,3.1.3 (1986))

Processing Protests

Statutes require the Department to

Investigate all filed protests. (Idaho Code §42-

222 (Supp. 1988)) Protests are submitted to

the appropriate regional office. The regional

staff forwards them to the state office. While

the protestant is required to notify the appli

cant ofthe protest, the Department routinely

sends notice ofthe protest to the applicant by
certified mail. (Rassier, 1988)

Resolving Protests

The applicant is not required to re

spond to protests. Two methods of conflict

resolutionare available: (1) conference, and (2)

formal hearing. The Department staff will

generally set a date for both a conference and

a hearing. Often, these are set on the same

day. (Rassier, 1988)

The function ofa pre-hearing confer

ence is to allow for private resolution between

the parties prior to the formal hearing. The

applicant, protestant, and members of the

agency staff attend the conference. If this

conference does not result in an agreement.
there Is a formal hearing. (Rassier, 1988)

There is no time limitwithinwhich the

hearing date must be set Hearings are nor
mally held in the region affected by the

change. This is amatterofconvenience forthe

parties involved, and Is not required by stat

ute. There Isno standard locationfor hearings
In each given area and the choice ofa specific

location is at the discretion of Department
staff. (Rassier, 1988)

Proceedings are not transcribed by a

court reporter, but are tape recorded. Copies

ofthetapes are available to interested parties.

In addition, the parties are allowed to provide

their own court reporter to transcribe the

proceedings. Hearingstypicallyrange Inlength

fromfourhoursto three days. (Rassier, 1988)

There is generally no department at

torneypresent. Thehearingofficeris normally

the only state agency staff member present.

Although not required by statute, both the

applicant and protestant are almost always

present. Often, both parties are represented

by attorneys at the hearing. (Rassier, 1988)

Ruling

There Is no statutory time limit within

whicharulinglsrequired, buttheDepartment
directorisrequiredto rule oneveryapplication

submitted. Statutes require legislative ap

proval for transfers in excess of 5,000 acre-

feet. (Idaho*Code §42-108 (Supp. 1988))

Criteria forapproval ofa change appli

cation are: (1) non-injury to other rights hold

ers. (2) non-enlargement ofthe existing right,

and (3) consistencywiththe local public inter

est (Idaho Code §42-222 (Supp. 1988)) The

public Interest criterion has been recently

added to this list. A 1985 Idaho Supreme
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Courthas delineated some of the factors tobe

considered In the public Interest. Shokal v.

Dunn. 109 Idaho 330. 707 P.2d 441 (1985))

There Is one otherstatutoryrestriction

on changes. First the director may not ap

prove a change in the nature of use from

agriculture, where such a change would sig

nificantly affect the agricultural base of the

local area. (Idaho Code §42-222 (Supp. 1988))

Previously, the directoralsocouldnotapprove

a change In the nature ofuse If a change has

been previously allowed, except where the

change Isbacktothe originaluse. (Idaho Code

§42-222 (Supp. 1988)) However, this restric

tion was struckdownbythe Idaho Legislature

In 1986. (1986Idaho Sess. Laws.cn. 313, S 5,

p. 763)

The hearing officer may Initially issue

a proposed ruling. Upon issuance of a pro

posed decision, the parties are given 15 days

from the date ofservice to file exceptions to It.

Following the exceptions period, the director

can confirm the hearing officer's ruling or

Issue a revised ruling. Any party to the pro

ceedingmaypetitionthe directorforrehearing

ofthe final decision within 20 days ofthe date

of Issuance. (Rassler, 1988)

Appeal of Ruling

There are two methods available for

appeal of a final administrative ruling: (1)

petition for rehearing by the director, and (2)

appeal to the state district court. (Rassier,

1988)

The parties Involved have 20 days fol

lowing the final ruling to petition for a rehear

ing by the director. Ifgranted, this rehearing

provides an additional opportunity for the

parties to present their cases. (Idaho Code

§42-1701A(3) (Supp. 1988))

Anypartyalsomayappealthe decision

to the state district courtwithin 30 days after

the service ofthe final decision or, if a rehear

ingisrequested,within30 daysofthe decision

thereon. (Idaho Code §42-1701(a) and §67-

5215(b) (Supp. 1988)) Adistrict court appeal

does not result in de novo review. TheJudicial

appeals procedure is based on the record

developedintheoriginalhearingonly. (Rassler.

1988)

Proving Up/Certifying Change

Oncefinal approvalhasbeenIssued, a

copy ofthe approved application is returned to

the applicant The applicant is then author

ized tomake the change andthe waterright is

presumedtohavebeenamended. (IdahoCode

§42-222 (Supp. 1988))

The change ofwater right process, as

administered in Idaho, is summarized In Fig

ure 17.

Wyoming

Fewtransfersofwaterrightshavetaken

place in Wyoming, relative to other western

states. The chiefwater rights administrative

agency In Wyoming Is the Board of ControL

This body Is composed of the state engineer

and the superintendents of the Water Divi

sions. The Divisions are indicated in Figure

18. The group has the general supervision of

all of the water ofthe state. (Wyoming Water

and Irrigation Laws. 1982)

The state engineer is appointed by the

governor and confirmed by the senate. His

term of office Is six years. The state engineer

Is president ofthe Board ofControl and Is the

primary Individual responsible forthe consid

eration of change applications. (Wyoming

Water and Irrigation Laws. 1982)

The terminology used inWyoming dif

fers somewhat from that ofmost other states.

In order to secure a change In a water right.

one must file a petition. Therefore, those

Individuals desiringachangeare referredtoas

"petitioners". A person who objects to the

granting ofa petition Is termed a "protestant".

as in most other states.

Filing Petition

The first step in the Wyoming transfer

processisthefilingofapetitionwiththeBoard

of Control. The petition is a notarized legal

document which includes all Information
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Figure 17. Idaho Change ofWater Right Process
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pertaining to the proposed change. It is not a

form provided by the state agency. (Carr,

1988)

Maps provided by a licensed profes

sional engineer or land surveyormust accom

panyallpetitions. Draftingstandardsandsize

requirements for the maps are specified by

rule. (Regulations and Instructions. Part I,

Chapter IX, Sec. 2{b))

The fee for filing a petition is $30 and

is due when the petition is submitted. (Regu

lations and Instructions. Part I. Chapter Ix.

Sec. l(d)) Petitioners usually retain an attor

ney and an engineer to assist In drafting the

petition. (Carr, 1988)

Processing Petition

The Board of Control staff checks the

information provided by the petitioner for
completeness and correctness. Staff may

request additional Information if the petition

is Incomplete. The petitioncannotbe heardby

the Board of Control until all information is

complete. (Carr, 1988)

Public Notice

Public noticethatthepetitionhasbeen

filedmustbegivenforaperiodof30 days. This

notice must be published in a newspaper of

general circulation in the county Inwhich the

proposedchangewouldtake place. The costof

publishing is billed to the petitioner. The

Board of Control also notifies those parties

whomightbe affectedbycertified letter. (Carr.

1988)

Filing Protests

Statutes provide that"anyperson"has

standing to file a protest to a change petition.

Protestants must, however, be able to show

injury to existing water rights and protests

filed by those Individuals who are not right-

holders donot receive consideration. The time

limit within which protests must be filed is

given in the public notice. This is normally 20

days from the date ofpublication. There is no

standard form forthese protests. Theycanbe

filed either In writing, verbally at the hearing

Itself, or both. (Carr. 1988)

Processing Protests

The protest is reviewed by Board of

Control staff. The Board will notify the

petitioner ofthe protestby regular mail. They

will also enclose a copy of the protest (Carr,

1988)

Resolving Protests

Statutes require that aformal hearing

be held on all petitions. Opportunities for

private resolution must be created by the

partiesthemselvesasthere isnoofficialmecha

nism to bring the parties together before the

hearing. The Board of Control generally feels

that all valid protestants should have their

"day in court". The board will often work to

facilitate private resolution after the protes-

tant has been given an opportunity to state

their objections at the hearing. (Carr, 1988)

The division superintendent and a

Board of Control staff member will normally

conduct a complete field investigation prior to

the hearing to gatherfacts. This investigation

typically takes from 1-3 days. (Carr, 1988)

There is no statutory time limit within

which the hearingmusttake place. Hearings

are generally held in a timely manner. The

hearings are heldbefore thesuperintendent of

thewaterdivisioninwhichtheproposedchange

would take place. The petitioner can request

that the case be heard In front of the entire

Board ofControl, butmustthen paythe travel

expenses for each ofthe board members. The

Board can also decide that the case should be

heard before the entire body. In this case, the

petitioner is not liable for the travel expenses.

(Carr, 1988; Trelease, 1988)

The only requirement for the location

ofthe hearing Is that it be In the same county

that the proposed change would take place.

There is no set place within the counties at

which to hold hearings. Agency staff usually

tries to schedule a location that is most con

venient to all parties involved.

The hearing proceedings are tran

scribed by a court reporter. Transcription

costs average approximately$750foreachfull

day ofthe hearing, at $3.50 perpage, and are
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paid directly bythe petitioner. The petitioner

mustalsopayforthehearingroom, about$25

per day. Hie Board will not render a decision

until all fees are paid. (Can*. 1988)

Parties are not required to attend the

hearings, but are present on almost all occa

sions. Inthecase ofunprotestedpetitions, the

petitioner might not attend, but will send a

representative. Generally, boththe petitioner

and the protestant are represented by attor

neys. The Board prefers that the petitioner

formallypresenta caseforthe changeinwater

right even when there is no protest. This

allows for development of the record in the

event that the ruling is later appealed. (Carr,

1988)

Ruling

Followingthe hearing, the superinten

dent will issue a ruling on the application.

There is no statutory time limit in which this

ruling must be filed. The ruling is issued In

three parts: (1) findings offact, (2) conclusions

oflaw, and (3) order. The order will delineate

the approval, modification, or denial of the

application.

To be approved, the proposed change

must not (1) exceed the amount of water

historically diverted, (2) exceed the historical

rate of diversion, (3) increase the amount of

water historically and beneficially consumed.

(4) decrease the amountofhistoric retumflow,

or (5) injure other lawful appropriators. (Wyo.

Stat §41-30-104 (1986))

Appeal ofRuling

Parties have 30 days from the time of

the ruling to appeal. The first appeal Is to the

WyomingDistrict Court. Asecond appealgoes

to the State Supreme Court. There have been

cases in which the district court has referred

directly to the Supreme Court without a rul

ing. (Irelease, 1988)

Proving Up/Certifying Change

There is no time limit for certification

in Wyoming statutes. The ruling can, how

ever, stipulatethe steps required toimplement

the change and impose time limits for each

step. Board ofControl staffwillreviewthecase

to assurethat the appropriate steps have been

taken. Inaddition, thewaterrights are subject

to forfeiture and abandonment proceedings

following five consecutive years of non-use.

(Trelease, 1988; Carr, 1988)

Figure 19 summarizes the change of

water right process in Wyoming.

IV. COMPARATIVE ANALYSIS OP STATE

PROCEDURES

As evident in this analysis, the admin

istrative procedures involved in a change in

the purpose of a water right in these eight

western states are similar in many aspects.

Some differences between the states are more

of style and terminology than of substance.

There are, however, distinctions inthe change

of water right process which have important

implications for water users, protestants.

administrative agencies and the public.

Ideally, water transfer procedures

should distinguish between desirable and

undesirable changes inwateruse.whilemini

mizing costs incurred by applicants and prot

estants and administrative costs incurred by

the state agency. Since all proposed changes

in the purpose of use of a water right are not
necessarily in the best interests of the state

and its citizenry as a whole, state water agen

cies serve a vital role in regulating changes,

settling disputes among parties, and protect

ing broader interests. The following section

highlights procedures invarious stateswhich

appearto lead toward effective administration

ofthe change In water use process.

Filing Application

The process for filing applicationsfor a

change in the purpose ofuse ofawaterright is

relatively consistent between states. Key fea

tures ofthe process are compared in Table 1.

The requirement ofa standard form for appli

cations is an effective way to standardize the

process, while adding only minimally to the

transactions costs incurred by the applicant

Virtually all states require filing ofsome stan

dard application form.

Filingfees are similaramongthestates.

1988 application fees ranged from $30 (Wyo

ming and Arizona) to $159 (Colorado). One
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Figure 19. Wyoming Change of Water Right Process
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TABLE 1: TERMmOLOGT.FEINQAMDPUBUC NOTICEPOUOES

STATE:

State Agency
Administering
Changes in
Water Rights

Term for person
desiring change:

Term for person
opposed to change:

Filing fee: applicant
to change purpose

ofuse:

Standard form
available for filing
application?

Application
submitted to:

Time required

for public
notice:

NEWMEXICO

State Engineer

Applicant

Protestant

$6

Yes

SE district office

Once a week

for 3 weeks

UTAH

Division of
Water Fights

Applicant

Protestant

$3O-$450

Yes

Area office

Once a week

for 3 weeks

NEVADA

Department of
Conservation and
Natural Resources

Applicant

Protestant

$40

Yes

Division
SE central office

Once a week

for 5 weeks

COLORADO

Division of
Water Resources

Applicant

Opposer

$159

Yes

Water Court

Once

ARIZONA

Groundwater (1)

Department of
Water Resources

Applicant

Protestant

$30

Yes

AMA office

No public
notice

ARIZONA

Surface Water (2)

Department of
Wafer Resources

Applicant

Protestant

$50

Yes

ADWR

Once a week
for 3 weeks

MONTANA

Department of
Natural Resources
and Conservation

Applicant

Objector

$50

Yes

Field office

Once

IDAHO

Department of
Wafer Resources

Applicant

Protestant

$50; $30 ifless
than 0.2 cfs

Yes

Regional
office

Once a week

for 2 weeks

WYOMING

Board of
Control

Petitioner

Protestant

$30

No, affidavit

State Board
of Control

Once during
30 days

NOTES:
(1) Groundwater data for Ari2ona reflects a conversion of IGFRs to Type I rights.
(2) Surface water data for Arizona reflects a severance and transfer.
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exception, however, is Utah's graduated scale

based upon the number ofacre-feet the appli

cant requests to be transferred. This fee

schedule requires those involved in larger

transfers to pay more than those who seek

smaller transfers. Since agency staff time

requiredmayoftenbe relatedtothe quantityof

waterbeingtransferred, agraduatedfeesched

ule can be a reasonable means of allocating

state agencycostsamongwatertransferappli

cants.

Theamountofsupportingdocumenta

tion and work performed by outside consult

ants duringthe application stage is a function

ofthe complexity of subsequent stages ofthe

approvalprocess. Forexample, changesofuse

inColorado'smost activewatercourt divisions

tend to be heavily adversarial. The large

number of statements of opposition typically

filed, the judicial nature of the procedures,

andthe de novo appealprocessare some ofthe

factors which combine to make the system

highlylitigious. Therefore, attorneysandtech

nical consultants are typically retained at an

early stage. In contrast, the change of use

process in Idaho and Wyoming is much less

formal and complicated, partly because there

has been less demand for water transfers in

these states. Appropriable water Is still avail

able in many basins. In areas where water

sources arenotyetfullyappropriated, changes

in use generate less conflict among water

users, the transfer process tends to be less

adversarial, and legal counsel and technical

consultants are less frequently required.

ProcessingApplication

The application Is checked by the

centraloffice ofthe state agencyinroughlyhalf

of the states, and at local branches in the

others. Local reviewappearstobe abetterway

of obtaining technical Input from the local

agency staffat anearlystage inthe application

process. The local staff presumably is more

knowledgeable regarding potential water use

conflicts In their particular area. Local staff

processes applications In Colorado, Arizona,

Utah, Montana, and Idaho.

Complicatedtransferapplicationsmay

require state agencylegalandtechnical exper

tise available only at the central office. Utah

has a process which accommodates either

local or central review. The application is ini

tially submitted to the area office. The area

office staff forwards more complex cases di

rectlyto the special investigations office at the

state level. Otherstatessuch as Colorado and

Arizona also allow forvarying degrees ofinter

action between the state and local levels.

Public Notice

Public notice is required for change of

waterrightapplicationsinall eightstates,with

the exception of conversions of groundwater

rights inArizona. The amount ofpublic notice

is relatively similar and involves newspaper

publication. Time required ranges from one

week (Montana) to fiveweeks (Nevada). Public

notice procedures are summarized inTable 1.

One interesting variation in public

notice practices is Colorado'sresume process.

In addition to publication in a newspaper,

notice of an applications in a given month Is

compiled and sent to a list ofregularsubscrib

ers. The costs of the resume publication are

paid by the individual subscribers. In Colo

rado, as in many western states, there are

individuals who are actively involved in water

Issues and who wish to be kept informed of

current developments. With the resume, the

Colorado Division of Water Resources pro

vides this additional public notice.

Another difference between the states

lies Inhowandbywhomthecost ofpublishing

is paid. InArizona, Idaho, Nevada, Utah, and

Montana, the state agency submits the infor

mationto the newspaper and pays the associ

ated fees. Application fees are rarefy large

enough to fully defraythe costs ofpublishing,

sotaxpayers (throughthe state agencybudget)

bear a portion ofthese costs. In Colorado and

Wyoming, the state agency submits the notice

tothenewspaperandbills the applicantforthe

cost. New Mexico applicants pay publishing

fees directly to the newspaper.

Objections to the Change Application

Formal objections to change applica

tions are allowed in all studystates. These are

theprimarymeans throughwhichotherwater

right holders can express their concerns and.
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In some states, through which the public

interest canbe protected. Protest procedures

should be designed for Individuals to voice

legitimateconcernsregardingchangesinwater

rights at minimal expense. At the same time,

protestproceduresneedtominimizeunneces

sary expenses incurred by the state agency

and applicants in responding to protests

based on irrelevant and insubstantial Issues.

Table 2 compares aspects ofthe protest proc

ess in the eight study states.

Nevada has developed an innovative

process whereby a protest may be filed either

formally or informally. For a formal protest,

the individual must file a required form and

pay a filing fee. An informal protest need not

be entered ontheformandthereisnofilingfee.

Formal protests automatically require a hear

ing; informal protests do not. However, both

formal and informal protestants can partici

pate in a hearing. The availability of both

options allowsprotestants greaterflexibilityIn

expressingtheirviewsontheproposedchange.

Another important aspect of the pro

test process involves the requirements for

standing to file. In Montana, objections are

limited to downstream water rights holders.

Colorado opposers need not be water rights

holders, but statements of opposition can be

filed onlyonthe basis ofInjurytowaterrights.

Wyoming, Nevada, Idaho, Utah, and Arizona

have no statutory requirement that protes

tants must hold water rights, but in practice

less credence has been given to protestants

who do not hold water rights that could be

affected by the change.

NewMexico statutes outline the bases

onwhichprotests canbe filed. These include:

1) Impairment of the protestant's own water

rights, 2) detriment to the public welfare, or3)

detriment to water conservation in the state.

This statute provides for a broader range of

concerns to be expressed through the protest

process. Carefuladministration oftheseguide

lines is required to screen out insubstantial

and extraneous protests.

States differ in requirements that the

applicant formally respond to the protest In

Colorado andNewMexico, the applicantmust

respond orfacepossible dismissal ofthe appli

cation. Both these states set a 30-day time

limit for response. Hie other states do not

require that the applicant formally respond to

protests.

Resolving Protests

Protest resolution is perhaps the most

important step in the administrative process.

This is often the phase inwhich the mosttime

and money are spent by applicants, protes

tants, andthe state agency. It is also the stage

in the change ofwater use process that third-

partyconcernscanbemostdirectlyaddressed.

All eight study states provide the option of

either privately negotiated resolution or a for

mal hearing.

State agencies generally attempt to

facilitate private negotiationsandresolution of

conflicts. The different states pursue private

resolution to varying degrees. For example,

the Idaho Department of Water Resources

staff often holds a pre-hearing conference in

whichtheapplicantandprotestantarebrought

togetherto attempt private negotiation. Other

states provide addresses and phone numbers

ofprotestants to the applicants, andmost will

schedule an informal meeting ifthe parties so

request.

Nevada has an option known as a

formal field investigation. Here, the parties

meetwiththe agencystaffpersonnelatthe site

ofthe proposed change. This allowsforamore

complete understanding of the details of the

case and also lends a less formal atmosphere

to the proceedings. Reports from the state

engineer's staff in Nevada indicate that this

method often produces a settlement.

All states provide for a formal hearing

processandsomerequire ahearingforchange

of use applications, even if no protests have

been filed. Table 2 compares hearings proce

dures across states.

Ruling

Once the hearing has been held, a

ruling on the change application must be

made. Some states have a time limit within

which a ruling must be issued. These are

noted inTable 3. Some states* statutes define
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TABLE 2: PROTESTMU>BEARING POLICIES

STATE:

Standard form
for protests?

Time limit to file
protests from last
date of mibHcation;

Mustprotestantbe
right holder?

NEWMEXICO

No. usually
letter

lOdays

No

Methods of resolution Private
available resolution

or hearing

Must applicant
respond?

Hearing deposit
required?

TVpical length *
of hearing:

Attorneys usually
present?

Yes. within
30 days of
hearing

Yes. $300

1 day—2 weeks

Yes

UTAH

Yes. but
not required

30 days

Yes

Private

resolution
or hearing

No

No

1—2hours

Yes

NEVADA

Yes. but
not required

30 days

No

Private resolution,
field Investigation,

or hearing

No

No

1-6 days

Yes

COLORADO

Yes

30 days

No

Private

resolution
or hearing

Yes. within 20
days ofprotest

No

1 day to a

few weeks

Yes

ARIZONA

Groundwater (1)

No protest
process

N/A

N/A

N/A

N/A

N/A

N/A

N/A

ARIZONA

Surface Water (2)

None
required

None

No

Private

resolution
or hearing

No

No

2-4 hours

No

MONTANA

No

2 weeks

Yes

Private
resolution

or hearing

Yes. within 30
days of Statement

of Opinion

No

3—4hours

Yes

IDAHO

No

10 days

No

Conference
or hearing

No

No

4hrs—3 days

Yes

WYOMING

No. written

or verbal

Specified in

No

Private

resolution
or hearing

No

No

2hrs-6days

Yes

NOTES:
(l)Groundwater data for Arizona reflects a conversion ofIGFRs to Type I rights.
(2) Surface water data for Arizona reflects a severance and transfer.
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specific criteriauponwhichthe rulingmustbe

based. These are listed in Table 3. Substan

tive criteria for approval of a change in water

use application are desirable because they

provide guidelines to potential applicants and

reduce uncertainty regarding approval.

New Mexico does not have clear statu

torycriteria forrulingonchange applications.

The state engineer's staff normallyuses those

criteria set forth fornew appropriations. Non-

impairment of other water rights and non-

enlargement of the subject water rights are

statutory criteria in Utah, Nevada. Arizona.

Montana. Idaho, and Wyoming.

Protection of the "public interest" or

"public welfare" Is designated as a basis for

denyinganapplication inUtah andIdaho, and

hasbeen utilized in NewMexico. Public Inter

est provisions are discussed in more detail In

Section VI of this document and are summa

rized in Table 6.

Appeal of Ruling

An appeal process Is normally avail

able for applicants or protestants dissatisfied

with the initial administrative ruling. Table 4

compares appeals procedures across states.

The appeal process diners between states on

twocounts: 1) the opportunityforappeal atthe

administrative level, and 2) the degreetowhich

the legal process in the appeal duplicates that

of the original hearing.

An administrative appeal can be less

costly and time-consuming than a judicial

procedure. Appellants inArizona are required

to go through an administrative appeal proc

ess. Judicial appeal is allowed only after

administrative remedies have first been ex

hausted. In New Mexico, appeals of state

engineer rulings go to district court unless

there was no hearing at the agency level, hi

that case, the appeal goes to administrative

review. In Utah. Wyoming and Idaho, the

Initial appeal goes directly to district court

Initial hearings on change applications in

Colorado involve the district water court and

appeals go directly to the Colorado Supreme

Court, bypassing the appellate courts.

The appeal process Is de novo in New

Mexico and Colorado. Therefore, the entire

processofsubmittingevidence, cross-examin

ing expertsand so onis repeated forthe appeal

hearing. Appeals In the other states are gen

erally not de novo. The appeal is based on the

record developed in the original hearing. New

issues offact are not introduced atthe appeal

stage.

New fact-finding procedures at an

appeal stage can be both costly and produc

tive. A balance must be reached between

obtaining accurate and complete information

and minimizing the costs of the appeal proc

ess. Ingeneralthe duplicative nature ofatrial

de novo seems overly burdensome to the par

ties Involved In a change of water right pro

ceeding.

Implementing and Certifying the Change

Requirements for eventual certifica

tion ofthe approved change application sum

marized in Table 4. Montana. Arizona, and

Idaho have no specific statutory time limit

withinwhichthechangemustbeImplemented.

All these states, however, require that the

applicant must "show due diligence" or must

complete thechange"withinareasonable time".

Utah requires that the change be completed

within three years offinal approval. The limit

is four years in New Mexico.

In Nevada. Colorado and Wyoming, a

time limit and any special implementation

conditions are determined on a case-by-case

basis. This allows the hearing officer to con

sider extenuating circumstances while still

providing for substantive time restrictions.

In Nevada, Montana, and New Mexico,

the applicant must file notice of completion

whenthe project is finished. The state agency

theninspects the site to verify that the change

has taken place as approved. Persons com

pleting changes in Utah can either hire a

professional surveyorto documentthe change

orrequestthat the state engineer determine If

the change has been properly Implemented.

V. TRANSFER OP WATER INVOLVING

BUREAU OF RECLAMATION PROJECTS

Althoughthe U.S. Bureau ofReclama

tion supplies only about 20% of the irrigated



TABUS 4: POUCIESREQARDIFra APPEALSAND CERTinCATION OF WATTR RIGHT CHANGES

STATE: NEW MEXICO UTAH NEVADA COLORADO ARIZONA ARIZONA

Groundwater (1) Surface Water (2)

MONTANA IDAHO WYOMING

Time limit to
appeal ruling:

Forum for
Appeal:

30 days

State

District Court

30 days

State

District Court

TYplcal time period
from application
filing to
administrative
ruling: 6mos - 2yrs 6mos-2yrs

lime period for applicant
to demonstrate
Implementation of
approved change: 4 years

Extensions available
on this time period? yes; 1 year

30 days 20 days

State District Division Water

Court; Court or

appeals involving State
Carson and District

Truckee Rivers go Court upon
to Federal request
District

Court

5mos - lyr 6mos - lyr

variable* but less court decree

than 5 years is evidence;
subject to

abandonment

15 days

administrative
review of law
or rehearing

on facts

6 months

or less

15 days (3)
35 days (4)

administrative
review of law
or rehearing
on facts

6mos - lyr

abandonment
statute

yes; 1 year not applicable not applicable not applicable

State District

Court

30 days

petition for
rehearing or

State
District Court

30days

State District

Court

6mo3- lyr

variable

uptolOyears

8 months

no process

not applicable

6-8 months

up to 5 years

variable up to
5 years

NOTES:

(1)Groundwater data for Arizona reflects a conversion ofIGFRs to Type I rights.
(2) Surface water data for Arizona reflects a severance and transfer.
(3)For administrative appeal.
(4)For Judicial appeal.
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acreage in the 17 western states in which the

agencyoperates, transferofBureauwatermay

be important for several reasons. First, the

Bureau controls some of the major storage

facilitiesthroughouttheWestthatcanprovide

carryover storage from one year to the next

Second, the Bureau controls major convey*

ance facilities in some states, the excess ca

pacity ofwhich canbe utilized for conveyance

ofboth project and nonproject water. Third,

much of the Bureau's water is presently de

voted to agricultural uses, some of which

might provide the least costly sources for

expanded municipal, industrial and recrea

tional uses. Water can potentially be freed

from agricultural uses by implementing more

effective agriculturalwaterconservationprac

tices, by selecting lowerwater use crops, orby

retiring some of the least productive irrigated

land from production.

As a general rule, transfer of Bureau

project water would be subject to the state

procedures already discussed in this volume.

The water rights for Bureau projects were

obtained under state law and any change in

place ofuse, point of diversion, type of use, or

season ofusewould have to complywith state

procedures. In addition, however, transfers

Involvingprojectwaterwould normallyhave to

be approved by the contracting officer for the

BureauofReclamationproject. The criteriafor

such approval is the principal topic of this

section. For transfers ofwateramonggrowers

within a single irrigation district, neither state

nor federal approval is normally required

because these transfers do not require chang

ingthewater rightobtainedfromthe state, nor

do they require a significant change in the

federal operationofBureaufacilities. Districts

have established a variety ofmeans for facili

tating such wlthin-district transfers. (For

example, see the description of the Arvin-

Edison exchange pool in Wahl and Oster-

houdt. 1986.)

Voluntary transfers ofwater between

districts in a Bureau of Reclamation project

would normally not be actual sales of water

rights. It is common that the water rights

associated with a Bureau project are held by

the Bureau. The Bureau in turn contracts

with water districts for water delivery from its

storage and conveyance facilities. Therefore,

transfers of water involving Bureau projects

wouldmost oftenbe leases or sales ofcontrac

tual deliveries, withoutthe actualwater rights

g hands. Such assignments of con

tractual deliveries can be either short-term

leases, annual rentals, long-term leases, dry-

year option agreements, or permanent sales.

Voluntary transfers of water from

Bureau of Reclamation facilities are not new.

Water rentals in the system offederal storage

reservoirs on the Upper Snake River in Idaho

stretch back to the 1930s and were explicitly

recognized in the Bureau of Reclamation's

contractswithwaterusers. In 1980, the Idaho

legislature gave further backing to such ar

rangementsbyauthorizingthe state to operate

water banks. In 1972. the Utah Power and

Light Company obtained 6,000 acre-feet of

water from two irrigation companies in the

federal Emery County project for power plant

cooling. The City of Casper, Wyoming, is

paying the nearby Casper-Alcova Irrigation

District for canal lining on portions ofthe dis

trict's fifty-nine-mile canal and 190-mile lat

eralsystemin orderto reduce seepage. The ex

change is intended to provide the city with

7,000 acre-feet ofwater. During the 1976-77

drought in California, the Bureau ofReclama

tion operated a water bank in which some

45.000 acre feet of water changed hands for

total payments of $2.2 million. In the Fort

Collins area, there is a highly organized mar

ket operating in the Northern Colorado Water

Conservancy District. Inwhichwaterfrom the

Colorado Big Thompson Project is exchanged

at market value. The Metropolitan Water

District of Southern California (MWD) has

struck an agreement with the Imperial Irriga

tion District (HD) of Southern California to

fund conservation measures that would sal

vage 100.000 acre-feet of water annually for

municipal and industrial uses in the MWD

service area. Under the agreement. MWD will

pay IID $92 million for the construction of

conservation facilities, $3.1 million annually

for operation and maintenance, and $23 mil

lion in five annual installments for Indirect

costs. These examples illustrate the diversity

oftransfers involvingfederalprojectsand their

widespread geographic locations. For addi

tional discussion concerning these and other

past examples, see Wahl and Osterhoudt,

1986; Engels. 1986; Wahl and Davis. 1986;

andWaterMarketUpdate. Vol.2. No.12.1988.
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TfiiHnHtig a Water Transfer

Normally, the Bureau of Reclamation

does not andwould not initiate a transfer, but

will work with interested parties that bring a

transferproposaltothe organization. Thenor

mal point ofcontact is the contracting officer

for the Bureau project. Requests can also be

initiated at the office ofthe Regional Director.

(See Appendix Two for addresses and phone

numbers.) Bureau approval is normally re

quired because most Bureau contracts pro

vide that no assignment of rights under the

contract can be made without the approval of

the Secretary ofthe Interior or his contracting

officer. Figure 20 shows Bureau of Reclama

tion regions.

Criteria for Approval

In response to the increasing number

of transfer requests, in December, 1988, the

Department of the Interior issued a set of

principles togoverntransferapprovals. (These

principles are reproduced inAppendixThree.)

In addition, the Bureau of Reclamation is

developing more detailed guidance to inter

ested water users. Unlike state procedures,

these principles apply to transfer of contrac

tual deliveries of project water, rather than

title to the water rights. The general points on

which Bureau review will turn are the follow

ing:

1. Doesthetransfercomplywith appli

cable state law?

2. Doesthetransfercomplywith appli

cable federal law?

3. Has the transfer been arranged so

that it will not adversely affect water users

both inside and outside the project, as well as

other water uses authorized by the project?

Other authorized uses vary among projects

and may include recreational use, interna

tional treaty obligations or hydropower pro

duction.

4. Willthe transfermaintainthe finan

cial Interests ofthe United States and comply

with applicable repayment provisions?

The first point merely reiterates the

fact that any transfers involving changes in

state water rights must simultaneously com

plywith state approval procedures. The other

points referto matters offederal law—such as

the authorized end-uses ofthe water, place of

use, repayment, andcompliancewithenviron

mental requirements. Because these transfer

requirements differ from those applying to

waterrightsacquiredunderstate law, theyare

discussed briefly here. For additional detail

concerning the provisions of federal law with

whichtransfersmustcomply, seeWahl, 1987;

Western Governors'Association. 1987; Wahl.

1989.

End-uses ofthe water. Most projects

are authorized by Congress for specified uses

(such as irrigation, municipal and industrial

water supply, hydropower, fish and wildlife,

etc.) in a designated project service area.

Consequently, the easiest transfers to imple

ment are those that fall within the originally

authorized purposes and service areas —

perhapsbetween Irrigationcontractors, orfrom

irrigation contractors to municipal contrac

tors. However, absence of a desired use from

the original authorization doesnotnecessarily

preclude a transaction. One approach is to

seekan amendmentto the original authoriza

tion. Asecond approach, used in the Casper-

Alcovatransaction, isto utilizethe flexibilityin

the Secretary of the Interior's contracting

authority. Forexample, underthe authority of

theReclamation ProjectActof 1939 (43 U.S.C.

485). the Department ofthe Interiormaywrite

contracts for new hydropower or municipal

and industrial uses, provided the project's

irrigation uses are protected, hi the Casper-

Alcova case, the irrigation district agreed to

allow the salvaged water to be contracted by

the Bureau to the city of Casper.

Location of use. The restrictions In

project authorizations on place of use are, in

general, more loosely defined than those on

type of use. The authorizations often legisla

tively designate the general geographic area of

use, rather than delineating specific bounda

ries. Evenwhere specific acreages are legisla

tively designated in authorizing legislation, a

1986 Department of the Interior Solicitor's

opinion (Opinion No. M-36901. Supp. I) holds

that such acreages are not to be taken as

definite upper limits on a project's Irrigable

acreage. The flexibility of the Bureau's con

tracting authority with respect to place ofuse
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Figure 20.
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under the Reclamation Project Act of 1939 is

alsoillustratedbytheCasper-Alcova case; the

city of Casper lies outside the original project

service area.

Repayment. Itisthe generalgoal ofthe

Bureau not to burden a water transfer by

imposing additional costs on those seeking to

transfer water. However, the Bureau must

comply with existing Reclamation law. In

general, the Bureau must be in the same or

better position financially as a result of the

transfer. TheBureaumustalsowantto ascer

tain that the party to whom the water Is

transferred could make good on repayment

Prepayment or accelerated repayment of the

remaining repayment obligation, as was done

in the Casper-Alcova case, are options.

In transfers from irrigation to munici

pal and Industrial wateruse orto hydropower

use. Reclamationlawrequires thatrepayment

be shifted froman Irrigationrate (underwhich

no interest Is collected) to repayment with

Interest In cases where water is purchased

from irrigation use for recreational or fish and

wildlife uses, the Bureau would collect the

irrigation rate. To declare some project costs

nonreimbursable orto reduce the established

terms of project repayment would normally

require Congressional reauthorization. In an

irrigation-to-irrigation transfer, an Interest-

free irrigation rate would prevail. However, in

those cases where existing repayment terms

are insufficient to repay the federally man

dated costs, such as In the Central Valley

Project in California, permission for districts

to sell water at a profit would only be granted

if the federal repayment terms were raised to

the proper irrigation rate. Beyond the legal

requirements for repayment to the U.S. and

covering administrative costs, the nonfederal

parties would be free to work out their own

financial terms.

Environmental requirements. Inaddi

tion to protecting other authorized project

water uses, instream rights, and other estab

lished water rights, water transfers involving

Bureau ofReclamationfacilitieswouldhave to

comply with the National Environmental Pol

icyAct Forsmall, local transfers (for example,

those thatdidnot Involve a change Inthe point

of diversion) this might result in an Environ

mentalAssessment Onlargertransfers, a full

Environmental Impact Statement might be

required, such as is being prepared on the

Imperial Irrigation District/MetropolitanWa

ter District proposal This process would

provideonevehicle forotheraffected partiesto

protest a proposed transfer.

Acquiring Title to Project Water Rights

The principles and legal provisions

discussed above apply to the transfer of con

tractual rights to water deliveries, without the

actualwaterrightsbeingreassigned. Ofcourse,

outright ownership of the water rights would

enhance a district's ability to sell or lease

water. Onmost but byno means all. Bureau

projects, the Bureau holds the water rights

whichare obtained andrecognizedunderstate

law. In other cases, especially on projects In

Colorado, Texas, and Oklahoma, the Bureau

had the local water districts file for the water

rights. Table 5 summarizes Bureau water

rights holdings by state (for additional discus

sion, seeWahl, 1987; Wahl, 1989). Regardless

ofwho owns the rights Initially, when project

repayment is completed, water rights reside

permanently with the water users (see 43

U.S.C. 485-h-1). In fact, some Supreme Court

decisions indicate that the waterusers are. in

effect the owners of the water even before

project in repayment is complete, provided

theycomplywiththeircontractual obligations

(Ickesv. Fox. 300 U.S. 82 (1937): and Nevada

v. IL£i, 463 U.S. 110 (1982)). In the words of

the Court in Ickes v. Fox:

"Appropriationwas madenotfor the useof

the government, but, under the Reclamation Act

for the use ofthe land owners; and by the terms of

the law and ofcontract., the water-rights became

the property of the land owners, wholly distinct

from the property right of the government in the

Irrigationworks."

The water users, rather than the Bureau, put

the water to beneficial use as required to

satisfy state laws. The Bureau owns the

storage and delivery facilitates, but is merely

acting as a lienholder in retaining the water

rights. To our knowledge there have as yet

been no Instances where the Bureau has for

mally transferred water rights to a district

which has completed Its repayment obliga-
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Table 5: Water Storage Rights Held by the United States and by Nonfederal

Interests on Bureau or Reclamation Projects9

(thousand acre-feet)

State United States Non-U.S.

0

0

0

24

16

215

2,994

691

300

1,910

3,531

1,480

4,811

272

6,663

3,627

795

27,278

Total6

33,385

683

1,087

16,593

8,990

6,765

50,257

7,947

1,136

5,419

9,987

3,521

9,147

362

8,872

4,645

806

169,602

Percent U.S

100.0

100.0

100.0

99.9

99.8

96.8

94.1

91.3

73.6

64.7

64.6

58.0

47.4

25.0

24.9

21.9

1.4

83.9

Montana

North Dakota

South Dakota

Washington

Idaho

Utah

California

Wyoming

Nevada

New Mexico

Arizona

Nebraska

Oregon

Oklahoma

Colorado

Texas

Kansas

Totalb

33,385

683

1,087

16,569

8,975

6,551

47,313

7,256

836

3,508

6,456

2,041

4,337

91

2,209

1,018

11

142,324

Source: Wahl, Richard. Markets for Federal Water: Subsidies, Property Rights, and the Bureau of
Reclamation (Washington, D.C.: Resources for the Future, 1989, forthcoming).

a There are also flow rights associated with the water rights on Bureau of Reclamation facilities.
These are not reflected in the table.

Totals may not agree due to rounding.
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tlon. However, as a growing number of dis

tricts reach this status, there is likely to be

Increased interest In acquiring project water

rights.

Acquiring Title to Project Facilities

Ownership of storage and delivery

facilitieswould also enhance a district's ability

to transferwater. Forexample, adistrictmight

want to modify its facilities to conserve water

orto retiremarginal landsfromproduction. As

a general rule, title to federal project facilities

remains with the U.S. even after a district has

fulfilled its repayment obligations. Onlybyan

act of Congress can title be transferred (for

exceptions and for additional discussion of

transferoftitle, seeWahland Simon, 1988). A

number of Reclamation districts either have

reached or are near to fulfilling their repay

ment obligations and others have expressed

some interest in prepaying their repayment

obligations as a condition to receiving title to

facilities. For example, districts in two proj

ects in California—the Solano Irrigation Dis

trict and districts in the Sly Park Unit of the

Central Valley Project — have had legislation

introduced in Congress allowing them to pre

paytheirrepaymentobligation inexchangefor

acquiring title to facilities. In both cases, the

local water agencies feel that they will have

more security In managing future water de

mands iftheyhave title. AsofDecember, 1988

Congress had not completed action on this

pending legislation. However, It is likely that

an increasing number of districts will make

similar requests.

Use ofBureau Conveyance Facilities

Where there Is surplus capacity, the

conveyance facilities operated by the Bureau

of Reclamation may facilitate transfers on

nonproject water. Bureau facilities may be

particularly important in such states as Cali

fornia and Arizona, where they link major

areas of the state. Since the Warren Act of

1911 (36 Stat. 925). Reclamation law has

explicitly allowed forthe Secretary ofthe Inte

rior to contract for the excess storage and

conveyance capacity in Bureau projects. The

Act has been repeatedly used to facilitate the

conveyance and storage of privately owned

water supplies. The Bureau has approxi

mately 400 Warren Act contracts, concen

trated mostly in the Klamath Project in the

Mid-Pacific Region and the Boise. Minidoka.

and Yakima Projects in the Pacific Northwest

Region. In addition to ascertaining the extent

of surplus capacity, the Bureau needs to as

sure that an allocable share ofoperation and

maintenance and administrative costs (and in

some cases construction charges) is borne by

the new contracting entity.

Administrative Review and Appeal

AlthoughtheBureauhasbeenInvolved

in several past transfers, these have taken

place in a number of different states and

regions. As a result, and because the Bureau

is only now responding to the recently issued

principles to guide watertransfers, it does not

presently have a formalized process for ap

peals ofapproval decisions orestablished time

limits for protests or appeals. Normally, the

extent to which administrative approvals are

sent up the chain ofcommand is a function of

how important or nonroutine they appear to

Bureau staff. Therefore, routine transfers will

probably be handled at the district or project

office level. Larger or more difficult transfer

requests would certainly be reviewed by the

staff of a Regional Director, while those of

major importance or special policy questions

would make their way through review by the

Bureau's Engineering and Research Centerin

Denver to the level of the Commissioner and

possibly the Department InWashington. D.C.

Figure21 provides anorganizationchart ofthe

Bureau ofReclamation. Normally, theBureau

would work informally with the interested

parties at the level ofthe Regional Director or

below to facilitate a transfer request Deci

sions could be appealed bywritingto the next

higher administrative official (the Regional

Director, the Commissioner, the Assistant

Secretary forWaterand Science, orthe Secre

tary of the Interior), although the Bureau's

internal review sometimes tries to anticipate

the appropriate level of review in making its

original decision. Once administrative appeal

options have been exhausted, departmental

decisions would be appealable in federal dis

trict court
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Conclusions

In summary, although transfers of

water involving Bureau ofReclamation facili

ties have occurred inthe past, the restrictions

placed on such transfers have varied consid

erablyfrom oneBureau ofReclamationregion

and project to another. For example. In the

Central Valley Project in California, districts

are not allowed to receive additional income

fromatransfer, whereaswaterhasbeentraded

at market value in the Northern Colorado

Water Conservancy District for a number of

years. In December, 1988, the Department of

the InteriorIssuedapolicystatementdesigned

to standardize the Bureau of Reclamation's

policywith respectto transferapprovalsand to

otherwise facilitate transfer requests. Among

other things, this policy is Intended to provide

an economic incentive for transfers by not

Imposing any additional federal charges on

transfers, other than those already required

by federal law. As the Bureau continues to

process transferrequests. It will undoubtedly

move to provide more detailed guidance to

water users Interested in transfers.

As the Bureau moves away from an

emphasis on new construction and as an

increasing number of districts near the com

pletion of their repayment obligations, more

districts are likely to express Interest in ac

quiring project water rights and In taking title

to project facilities. However, the Bureau has

not yet defined its policies in these related

areas. As a matter ofReclamation law, water

rights can transfer to districts upon comple

tion of their repayment obligations, but we

know of no case where the Bureau has for

mally made such a transfer. Some districts

have resorted to court action to defend their

rights. Normally, title toBureau facilities does

not transfer to a district, even after it has

completed its repayment obligation; only

Congress may transfer title. Legislation is

currently pending to allow some California

districts to prepay their remaining repayment

obligation In order to acquire title. The out

come of these bills is likely to set a precedent

for future transfer of title provisions. These

cases also raise the possibility that Congress

might develop generic legislation specifying

the conditions under which title to facilities

would transfer, without the need for congres

sional Intervention In each case.

VI. INNOVATIONAND FLEXIBILITY INTHE

TRANSFERPROCESS

In addition to a permanent change in

use ofwaterrights there are anumberofother

ways In which transfers ofwater to new uses

can occur. State policymakers and the U.S.

Department of the Interior may want to pro

videmore flexibility Inthewatertransferproc

ess. Innovative and flexible procedures can

promote efficientwateruse, address abroader

array of concerns regarding third-party Im

pacts, satisfy temporary needs for changes In

use, and encourage water conservation.

Temporary or conditional changes in water

use can often accommodate the need for flexi

bility in water allocation with less environ

mental and economic impacts on areas from

whichwaterIs exported thanwouldbe experi

enced with a permanent transfer ofwater to a

new area and use.

Political and economic pressures to

incorporate broader interests and more flexi

bility Into water transfer processes are inten

sifying for several reasons. Environmental

organizations Increasingly scrutinize the im

pacts that water transfers may have on fish,

wildlife, recreation, and the riparian environ

ment. In some states, these types of Impacts

can be consideredwhen a transfer proposal is

evaluated. Inmanystates, however, there Is no

provision In the administrative process for

addressing potential environmental Impacts

of a water transfer. Rural areas also express

concernthatchange Inwaterright procedures

do not address economic and social Impacts

transfers may have on the area from which

water is transferred. Rural communities and

agricultural interests in several states are

lobbying for policies that routinely consider

area-of-origin Impactswhenachange Inwater

use application Involves export ofwater.

Urban Interests who have been active

In acquiring water lights and changing their

place and purpose of use also benefit from

innovation and flexibility in water transfer

processes. Water acquisitions by municipal

water providers, developers and Industry are

motivated not only by the desire for increased

quantities ofwater, but by the desire for more

reliable water supplies. Recent dry years in

much ofthe West have heightened awareness

of the need for drought planning, and have
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stimulated water users to explore ways in

which stable water supplies could be assured

even during dry years.

This section outlines ways in which

broader Interestscanbe incorporated into the

change inwateruse process, discusses trans

ferarrangementsthatprovide flexibilityfordry

yearneeds and examinespoliciesthatencour

age water conservation.

Incorporating Broader Interests In the

Transfer Process

Public interest provisions, arising

through statutes or case law, are one avenue

for broadening the concerns that can be ad

dressed when change in water use proposals

are evaluated. State policies protecting In

stream flows provide another means to con

siderenvironmentalimpactsofproposedtrans

fers. Procedures that require consideration of

transfereffectsonthe regionfromwhichwater

is exported can protect areas of origin from

potential adverse impacts ofwater transfers.

These three Issues are discussed below, and

state policies on public interest and instream

flow issues are compared in Table 6.

Public Interest Considerations

The public Interest in westernwater is

a largely undefined concept referring to the

considerationofpublicvaluesaffectedbywater

allocation and transfer. Some western states

explicitly include a public Interest or public

welfare clause in their statutes referring to

changes inwaterrights. Otherstates incorpo

rate these concepts based on court decisions.

Manyobserversbelieve, based on recent court

decisions and policy initiatives, that public

interest considerations will play a key role in

water transfer approval procedures. (Wilkin

son, 1986)

Arizona Includes public interest lan

guage in its statutes regarding appropriation

of water but the terms "public interest" and

"welfare" are not defined statutorily. (Ariz.

Rev.Stat.Ann. §45-143(1987)) Case law and

administrative policy have interpreted public

interest provisions as a basis for regulating

groundwaterpumping inActive Management

Areas, where groundwater overdraft is a cen

tral policy concern. (Arizona Game and Fish

Dent, v. Arizona State Land Dept.. 1975; and

fielnhardv. Arizona Dept. ofWaterResources.

1986)

In Colorado, public interest language

is not explicitly included in statutes related to

appropriation ortransferofwaterrights. State

appropriation of water rights, through the

.ColoradoWaterConservationBoard, formain

taining instream flows is one expression of

public values in Colorado water policy.

The most complete and precise defini

tionofthe public interest inwaterrightchange

applications has developed InIdaho fShokalv.

Dunn. 1985). The Idaho Supreme Court spe

cifically noted twelve factors which should be

considered indeterminingthe effectofachange

in water use upon public welfare. Among

these are the assurance ofminimum stream

flows, conservation, public health and safety,

aesthetics and environmental ramifications,

and fish and wildlife. The decision also held

thatthe economic effects on the local area and

benefitstothe applicantshouldbeconsidered.

As a result of this court decision, Idaho stat

utes require that public Interest considera

tions be considered in approving the transfer

ofwater rights. (Idaho Code §42-222. (Supp.

1988)) Statutory public interest considera

tions include the following (Idaho Department

ofWater Resources, 1986):

1) Impact on local economies,

2) impactonrecreation, fishandwild

life resources

3) compliance with air, water, and

hazardous substance standards.

Public interest provisions have played a cru

cial role in Idaho's management and protec

tion of Instream flows.

Montana does not routinely consider

public interest criteria in evaluating changes

inwateruse. However, the public interestmay

be consideredbased onMontana'sreasonable

use provisions which apply to appropriations

ofmore than 4,000 acre-feet, and include the

followingconsiderations (Mont. CodeAnn. §85-

2-311(1985)):

1) existing and future demands, in

cluding instream flow.
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TABLE 6: COMPARISONOFPUBLICWE1FAREAND INSTKUAMFLOW

STATE: NEWMEXICO UTAH NEVADA COLORADO ARIZONA ARIZONA

Groundwater (1) Surface Water (2)

MONTANA IDAHO WYOMING

Public Interest/
public welfare
apply to water
transfers?

Specific public
interest/public
welfare
criteria?

yes; statutory yes; statutory yes; statutory

conslstant with Impacts on
conservation pubHc
In the state recreation or

natural stream
environment

none

no

none

Basis of Instream
How Law. none statute case law

yes; case law

impacts on

groundwater
recharge

no

none

statutes N/A law

yes (limited):
statutory

transfers of
more than

4.000 acre-feet
to conflld^T*

impacts on
existing and

future demands,
instream flow,

and the
environment

statute

yes; statutory

impact on local
economy* fish
recreation* and
compliance with

air. water.
and hazardous

substance
standards

statutes

no

none

statute

Who may apply for
instream flow
permit? no precedent Division of Federal Government Colorado

Wildlife Agencies Water

Resources Conservation
Board; U.S. Dept.
Agric; U.S. Dept.

Int.

N/A anyone any state or

political

subdivision

Idaho Water
Resources

Board

Wyo. Water Dev.

Comm.; Water
Div. of Econ. and

Stab. Board
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2) benefits to the applicant and the

state,

3) effects on other water uses.

4) availability and feasibility ofusing

lower-quality water,

5) effects on private property rights

by the creation or contribution to

saline seep, and

6) probable adverse environmental

impacts.

The application ofthese criteria to changes in

use in Montana has thus far been limited to

proposed out-of-state transfers. They have

not been applied to changes of use within

Montana because no applications have in

volved more than 4,000 acre-feet. (McKlnney

etaL, 1988)

Nevada statutes require rejection of

transfer applications if the transfer is detri

mental to the public interest. (Nev. Rev. Stat.

§533.370(3) (1987)) Public interestcriteria are

not statutorily defined. The public interest is

applied to transfer applications by the state

engineer on a case-by-case basis.

New Mexico statutes for surface water

have alwayscontained apublic Interest clause,

andthegroundwatercodepassedinthe 1930s

was amended in 1983 to include public inter

estconsiderationsforgroundwateruse. (N.M.

Stat Ann. §72-12-3 (1978)) 1985 amend

ments to the surface and groundwater codes

explicitly extended to public welfare consid

eration to changes in water rights, (amend

ments to N. M. Stat. Ann. §72-5-23 and §72-

12-7(1978)) Public welfare, while not statuto-

rily defined, is one of the criteria the state

engineermustconsider in evaluatingtransfer

applications. TheNewMexico Supreme Court

ruled as early as 1910 that the state engineer

(then a territorial engineer) must consider the

benefits to the public inweighingthe merits of

alternativewaterallocations. fYounfland Nor

ton v. Hlnderllder. 1910) The state engineer

determines the relevancy of public interest

considerations on a case-by-case basis.

Utah statutes allow the state engineer

to consider the public interest or public wel

fare in evaluating applications to appropriate

water. (Utah CodeAnn. §73-3-8.1 (1953)) The

public interest provision is not applied rou

tinelyinevaluatingapplicationsforappropria

tion or transfer. Early Utah case law estab

lishes that water appropriations must be in

the best interest of the public. fTanner v.

Bacon. 1943) Utah statutes require the state

engineerto reject applications forwaterrights

appropriations which will "unreasonably af

fect public recreation or the natural stream

environment, or will prove detrimental to the

public welfare." (Utah Code Ann. §73-3-8.1

(1953))

AlthoughWyomingwater law refers to

"public interest" and "public welfare," there

are no specific requirements that these be

considered in evaluating changes in water

rights. Application of public interest consid

erations is at the discretion of the state engi

neer. (Carr. 1988)

State Instream Flow Policies

Instream flow policies, based on stat

utes or case law, provide another avenue by

which broader concerns can be Incorporated

in the water transfer process. The ability to

appropriate water orto change the purpose of

use of an existing water right to maintain

stream flows gives environmental interests

access to water rights and a basis for partici

pating as applicants and protestants in the

change of use process. The western states

differ a great deal in their approaches to in

stream flow protection. Differences are no

table both in the legal basis for establishing

water rights to maintain flow levels and the

extent to which state agency programs are

directed towards protecting free-flowing wa

ters. Table 6 summarizes the approaches of

the states in this study.

WhileArizona statutes donotexplicitly

recognize appropriations for instream flow

maintenance, a 1976 court case held that

surface water may be appropriated for in

stream recreation and fishing. (McClellan v.

Jantzen. 1976) The Arizona Department of

Water Resources (ADWR) granted two permits

in 1983 to the Nature Conservancy and about

forty applications from various public and

private entitles are pending. (Arizona Depart

ment ofWater Resources. 1988) An instream

flow task force has been appointed to assist

ADWR in developing criteria and procedures

for granting permits.
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In Colorado, the Colorado Water Con-

servationBoard (CWCB)mayappropriatewater

for instream flow and lake level maintenance.

Private entitiesare not authorizedto appropri

atewaterforinstreamflow protectionbutmay

dedicate water rights to the CWCB for in

stream flow maintenance. The CWCB is also

responsibleforfiling objectionstowatertrans

fers which may impair instream flow rights.

(Colo. Rev. Stat §37-92-102(3), §37-29-103(4)

(1973))

Idaho's instream flow program, en

acted in 1978. authorizes the Idaho Water

Resources Board (IWRB) to apply for and hold

instreamflowrights. State statutesspecifying

that public interest concepts apply to recrea

tion, fish, andwildlife provide anothermecha

nism for protecting flow levels. (Beeman and

Arment. 1988: Idaho Code §42-222 (Supp.

1988))

Montana's instream flow program

operates under the 1973 Montana Water Use

Act which provides that any state or political

subdivisionofthe statemayapplyto the Board

of Natural Resources and Conservation to

reserve water for instream uses. (Mont. Code

Ann. §85-2-316(1) (1985)) Waterreservations

in some basins have alreadybeen substantive

and the state is preparing amore comprehen

sive strategy for Instream flow protection.

Appropriations for Instream flow and

storage in lakes without a physical diversion

have been granted in Nevada in specific in

stances. Instream flow appropriations must

be acquired through the same process as any

other appropriation. (Tumipseed, 1989) A

1988 Supreme Court decision held that fed

eral agencies can hold rights for wildlife, and

affirmed that there is no absolute diversion

required precluding the granting ofan in-situ

water right. fThe State of Nevada. Nevada

State Board ofAgriculture v. Peter G. Morros.

State Engineer, et al.. 1988)

NewMexico statutes do notprovide for

appropriation and changes in use of water

rights for Instream flow maintenance, though

recognition of Instream flow rights has been

considered inrecentlegislative sessions. Case

law and decisions by the state engineer imply

that diversion structures are necessary for

water right appropriation. (Reynolds v. Mi

randa. 1972) There is, as ofyet, no case law

and no administrative precedentforconsider

ingImpactsoninstream flowlevels (otherthan

those which affect existing water rights) in

evaluating change in water use proposals.

(Stone. 1987)

AUtah statute enacted in 1986 allows

the State Division of Wildlife Resources to

acquire established water rights to maintain

flows for fish habitat. The division must have

legislative approval to acquire a right for In

stream flows. (1986 amendments to Utah

Code Ann. §73-3-3 (1953))

WyomingInstituted a programin 1986

tomaintainflows in orderto protectthe states*

fisheries. BaseduponInformationprovidedby

the state's Game and Fish Commission, the

WyomingWaterDevelopmentCommissionand

Water Division of the Economic Development

and Stabilization Board may file applications

with the state engineer for appropriation of

flow in identified stream segments. (Wyoming

Sess. Laws 41-3-1003.1986) In addition, the

state may acquire any existing water right by

transfer or gift. (Wyoming Sess. Laws, 41-3-

1007,1986)

Area of Origin Protection

Localgovernments in the area oforigin

and residents who do not hold water rights

typically cannot obtain standing to enter the

change in water right process as a protestant;

thus, their interests frequently are not taken

into account. However, awareness of the

environmental and economic impacts ofwater

exports isgrowingandthere is increased pres

sure in some states to consider area of origin

impacts in the change ofwater right process.

Negative effectstend tobemostserious

whentransfers Involve movingwaterfrom one

region to another. Fiscal impacts include loss

of property tax base and local government

bondingcapacity, tighterspendinglimitations,

and reduced revenue sharing. Transfers that

involvesurfacewatersmayleadtodegradation

of water quality and loss of riparian habitat.

Where surface water and groundwater are

interrelated, the export of groundwater also

can alter surface flows with potential adverse
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effects on vegetation and wetlands. Other

environmental effects are associated with the

retirement of irrigated land. Environmental

consequences include soil erosion, blowing

dust, and tumbleweeds that arise after crop

production ceases.

Whenfarmland is retired fromagricul

ture, loss offarm sectorjobs and income often

follows. Businesses that provide goods and

services to farmers are affected and future

economic growth in the area of origin can be

inhibited. As the tax base shrinks and local

services decline, the area of origin becomes

less attractive to new businesses. Also, water

andland resources neededbynewlocal devel

opmentmaybecome unavailable as a result of

water exports. Economic losses suffered by

areas of origin may be insignificant in the

context of a state-wide economy and may

appearinconsequentialrelative tothe benefits

of additional water supplies which accrue to

the new users of the water. Area of origin

losses, however, can seriously impair the via

bility of small, rural communities which may

lack the economic strength and diversity to

recover.

hi most western states, local govern

ment units are not involved formally in the

change ofwater right process and considera

tion of area-of-origln impacts generally is not

incorporatedintotransferapprovalprocedures.

However, area-of-origin concernsarereceiving

more attentionfromstate policymakers. Area-

of-origin issues have the potential of affecting

the conditions under which water transfers

willbe approved andthe costsofimplementing

such transfers.

RecentArizonalegislative activityindi

cates a growing concern with the impact on

rural areas of agricultural-to-urban water

transfers. Legislation passed in 1986 allows

payments in lieu of property taxes by cities

who purchase and retire farmland to taxing

jurisdictions in the area of origin. (Arizona

HouseBill2264.1986) 1987legislation allows

for municipally-held lands to be Included in a

county's net assessed valuation for the pur

pose ofdistributing state sales taxrevenues to

counties. Thislegislationalsopermitsmunici

pal holdings to be counted in assessed valu

ation for determining county levy limits, but

only if the municipality agrees, through an

intergovernmental agreement, to pay in-lieu

taxes to the county. (Arizona House Bui 2462,

1987) Years ofconflictand litigation over dust

storms and tumbleweeds generated by mu

nicipally-owned water farms culminated in

legislation requiring owners of "water farms"

to maintain the retired agricultural acreage

free of dust and noxious weeds. fJarvis v.

Dent. State Land. 1970; Arizona House Bill

2264, 1986)

Arizona statutes provide that"no right

to the use ofwateronorfromanywatershedor

drainage area which supplies or contributes

water for the irrigation of lands within an

irrigation district, agricultural improvement

district or water user association shall be

severed or transferred without the consent of

the governing body of such." (Ariz. Rev. Stat.

Ann. §45-172(5) (1987)) Transfer applicants

routinely provide evidence to the Arizona

Department of Water Resources that water

organizations in the watershed of origin have

consented to the proposed transfer, as a con

dition fortransfer approval. Those wishing to

transfer water out of a basin also have some

incentive to consider impactsbecause export

ers ofgroundwater from one basin to another

are potentially liable for damages to affected

individuals in the basin of origin. (Ariz. Rev.

Stat Arm. §45-544 and §45-545 (1987)) This

statute has not yet been invoked to obtain

compensationfordamagesresultingfix>mwater

exports.

Coloradolawrequiresthatconservancy

district projects which transfer water out of a

basin must protect current and future con

sumptivewaterusers inthebasinoforigin and

mustnotincrease theircost ofobtainingwater

in the future. (MacDonnell and Howe, 1986)

In practice this has caused importing conser

vancy districts to build "compensatory stor

age" facilities in the basin oforigin. Although

affording significant protection to exporting

communities, this provision applies only to

conservancy districts and so does not protect

rural areas from transfers by other entities,

such as municipalities.

Colorado statutes also provide that

when an action of statewide concern is pro

posed in acounty, countycommissionersmay
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hold hearings on the proposed action and

issue or deny apermitto allow the proposal to

be implemented. (Colorado House Bill 1041,

1973) Eagle County commissioners have

invoked this statute in orderto obtainpermit

ting authority over the Home-stake n trans-

mountain diversion project whichwould pro

videwaterforthe cities ofAuroraandColorado

Springs.

Colorado water court proceedings

generally are not a forum in which area-of-

orlgin concerns can be addressed because

harm to existing water rights is the only crite

rionthatwatercourts are requiredto consider

in evaluating transfer proposals.

In Idaho, district watermasters must

be advised of transfer proposals and must

submita recommendationtobe consideredby

the Idaho Department of Water Resources

when they evaluate a proposed change in use.

The consent of irrigation districts or corpora

tions is required for approval ofproposals that

would transferwateroutoftheirservice areas.

(Idaho Code, §42-108 (Supp. 1988)) Some

area of origin considerations are formally in

corporated into Idaho Department of Water

Resources transfer approval policies. These

include: "direct and indirect economic im

pacts" and "the affairs of people in the area."

(Idaho Code, §42-222; 42-203(a) (Supp. 1988))

In 1985, Montana enacted legislation

that prohibits any entity other than the Mon

tana Department of Natural Resources and

Conservation from engaging in out-of-basln

transfers. Organizationswishingto use water

imported from another basin must negotiate

with the state agency and may lease up to

50,000 acre feet fora period offifty years from

the state. (Mont CodeAnn. §85-2-141 (1985))

The designation of a state agency as the sole

applicant for interbasin water right transfers

facilitates public scrutiny of such transfers

and allows for incorporation of area of origin

concerns.

Nevada requires that county commis

sionsbe notified ofchanges in the place ofuse

for water rights that will move water across

county lines. The commissioners then hold

public hearings to solicit input before making

a recommendation to the state engineer re

garding approval of the change application.

Even though the state engineer is not bound

by the county's recommendation, hearings

Involvingrural and agricultural interestsmay

Increase the transferrors sensitivity to local

concerns. (Nev. Rev. Stat §533.363(1987)).

Area-of-origin issues havebeen raised

in New Mexico in response to a number of

proposed transfers. The impacts on local

culture of water transfers out of traditional

acequia-based irrigation systemsto nonagric-

ultural uses were a key issue in the Sleeper

decision In Rio Arriba County, hi Sleeper, a

state district court found that a proposed

transferofagricultural water rights to a resort

project not only impaired the rights of other

agriculturalwaterusersbutalsowascontrary

to the public interest because it undermined

local cultural traditions based on irrigated

agriculture. (In the matterofHoward Sleeper,

et al.,RioArriba CountyCourtCaseNo. RA84-

53(c)) A higher court reversed the district

court finding in 1988. (Abramowltz, 1988)

InNewMexico, transfersofwaterrights

that were initiated as a result ofthe formation

ofa districtand held inthe name ofthe district

require approvalbydistrict authorities. (N.M.

Stat Ann. §72-5-1; 72-12-1 (1978)) The state

engineer takes the position that rights per

fected prior to the creation of an irrigation

district may be transferred without the ap

proval of the district although case law has

beenunclear regardingthis issue. (Middle Rio

Grande Conservancy District v. Cox (under

appeal in 1988)) New Mexico state codes

provide forreserving a share ofa basin'swater

supplyforuse in the basin oforigin. However,

waterusersin areasdependentuponimported

waterresistrecapturebythe areaoforiginand

the conditions under which recapture would

be permitted were never clearly spelled out.

(MacDonnell, et al.. 1985))

Neither Utah statutory law nor case

law addresses directly the impact of water

transfers on the area of origin. Utah has an

active and viable farm economy dating from

the early years of Mormon settlement. Con

cern with the impact oftransfers on the agri

cultural sector have arisen in the context of

energy development (Brown, et al., 1982)

Area-of-originconcerns inUtahappeartohave
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been addressed through negotiation and liti

gation on a case-by-case basis rather than

through legislation.

In Wyoming, water rights may not be

transferred out of their basin of origin al

though*wetwater"associatedwithwaterrights

may be transported for use out ofthe basin of

origin. (Wyo.Stat. §41-3-104(1986))

Summary

Western states, whose primary con

cern in change ofwater right procedures has

been protection of other water right holders,

have begun to Incorporate broader concerns

into their water transfer approval processes.

They have done so through public Interest

statutes and case law, through permitting

water appropriations or reservations for in-

stream flowmaintenance, and through avari

ety of provisions that give local governments

and water districts a voice in the transfer

approval process and allow consideration of

area-of-origin Impacts. Morandl (1988) pro

vides specific suggestions and statutory lan

guage useful to state policymakers consider

inghowtheymight address broader concerns

regarding water transfers.

B. Transfers for Dry Year Needs

As water users become more aware of

the need for drought planning, there is in

creased demand for water transfers that spe

cificallyaccomodate dryyearneedsforreliable

watersupplies. This sectionreviewsanumber

of arrangements which increase flexibility so

that water can be readily transferred during

dry years.

Dry Year Options

Under a dry year option, ownership of

thewaterright remainswiththe originalwater

user. The new water user, usually a city or

state agency, enters into an agreementwithan

irrigator allowingthemto use the waterunder

specific conditions. Forwater userswho need

highly reliable supplies, this type of arrange

ment provides a back-up source ofwater for

dryyears. Because irrigators retain title to the

water rights, control primarily remains in the

area of origin. Even when the buyer intends

to permanently transfer water out ofan area.

leasingwater back to area farmers for several

years gtves the local economy some time to

adapt to changing economic conditions.

Dry-year options have been imple

mented in some areas of the West For ex

ample,acentralUtahcitypaidanearbyfarmer

$25,000 up frontfora 25-year dryyear option

and agreed to pay, in anyyear the option was

exercised, $1,000 and 300 tons of hay. The

option was exercised three out of the first 25

years the option was in place. (Clyde, 1986)

Though promising, dry year options

can be unattractive to farmers who desire

more certainty when planning their farming

operations. The following example illustrates

this point. In 1987 the Metropolitan Water

District (MWD) of Southern California offered

Palo Verde Irrigation District (FVTD) farmers

$200peracre at the time theyregister acreage

ina dryyearoptionprogram andthen $400 an

acre for each year that MWD exercised the

option to retire land from irrigation. (Water

Market Update. VoL 1, No. 4, 1987) MWD

expected to call that acreage into retirement

once inabouteverysevenyearsinorderto firm

up municipal supplies. Palo Verde Irrigation

Districtfarmers rejected theproposalbecause

they would have been unable to make long

range farming plans. Under such arrange

ments, farmers face substantial uncertainty

inplanningtheir crop rotations, theirmarket

ing strategies, equipment leases, and pur

chases of inputs. This uncertainty must be

addressed if dry year options are to become

attractive to farmers.

In 1988. PVTD considered an alterna

tive offer from MWD which reduced farmers'

planning uncertainty. Underthis alternative,

PVTD farmers would agree to retire a certain

numberofacresforatleast sevenyears. MWD

offered farmers $500 for each acre they enroll

in the leasing program plus $400/acre annu

ally for as long as the acreage remains in the

program. The proposal also allows fanners to

rotate the specific acres retired each year so

long as their total acreage In the program

remainsconstant. fWaterMarketUpdate.Vol.

2. No. 2, 1988) This alternative proposal

appears tobe more attractive forthe flexibility

itprovidesthefannersbutnofinal agreements

have been reached.



70

A number of Issues need to be ad

dressed when dry-year options are consid

ered. One ofthese is to formally establish the

conditions under which the option will be

exercised. If these conditions are based on

regionalreservoirand streamflow levels, itwin

be clear to all parties when the option can be

exercised. Additionally, it is necessary to

assure that farmers are compensated for the

actual losses theyincur. These losses include

crop revenuesforegone dueto fallowwhile the

option is exercised, disruption of farm plan

ning and land use patterns, and Input and

marketing expenses Incurred prior to being

notified that land would be dried up for that

season.

Lease-backs

Under lease-back arrangements, land

and water rights are purchased by the entity

desiring long-term control ofthe water, most

often a municipal water provider, and are

leased backto the farmer so that farming can

continue for a certain period. While most

lease-backs have been Implemented for the

purpose of augmenting water supplies to

supporturbangrowth, the lessorcould alsobe

a state agency, andthe lease-backconditioned

on the need for water to support instream

flows for public uses such as recreation, fish,

and wildlife during dry seasons and years.

There have been several lease-back

arrangements implementedbymunicipalities

In Arizona. In 1985 the City of Mesa pur

chased 11.606 acres of farmland in Plnal

County. Mesa plans eventually to convert the

Irrigation groundwater rights associated with

thoselandstononlrrigatlongroundwaterrights

whichwinbe used to supplywaterto the city's

expanding service area. Meanwhile the city is

leasing the land back to the farmers and land

continues to be irrigated. (Kolhoff, 1988)

The City ofPhoenix purchased 14.000

acresoffarmland InwesternArizona'sMcMul-

lenValley in 1986. The city plans to retire the

land and transferthe associated groundwater

to urbanuses. Phoenixhas keptthe farmland

in production, at least for the short term,

through a two year lease which employs at

least twenty-five local farmers and postpones

some ofthe impact on local businesses ofthe

eventual retirement of that acreage.

Market Update. Vol.1. No. 7. 1987)

Exchanges ofPrioritv

(Water

Exchangingpriorityamongwaterright

holders is another way of securing highly

reliable supplies In drought years. Such ex

changes ofpriority have substantial potential

with Indian reserved rights, since the priority

date ofmosttribal rightsgoes backto the date

the reservation was established. There have

beensome agreementsto defertribal seniority

in drought years so that junior right holders

have more reliable water supplies. One ar

rangement involves the Navajo Nation, which

hasa seniorclaim onthe SanJuanRiver. The

Nation agreed to defer its seniority during dry

years so that downstream users in the Rio

GrandeBasin(servedbytheSanJuan/Chama

project that diverts water from the San Juan
Basin to the Rio Grande Basin) have a greater

certaintyofreceivingwater. (Price andWeath-

erford, 1976) The City ofAlbuquerque is the

primaryjunior right holderwho benefits from

that agreement

Possibilities also exist for exchanging

priorities in the Colorado River Basin where

several Indian tribes have very high priority

rights to the Colorado River. Phoenix area

municipalities which receive water from the

CentralArizonaProject,the MetropolitanWater

District ofSouthern California, and the City of

San Diego each have considered negotiating

defermentoftribes' seniorappropriaterights

to the Colorado River so that citieswouldhave

more reliable dry year supplies. Discussions

regarding an exchange ofpriorities are still in

the early exploratory stages. (Water Market

Update. Vol. 1. No. 9. 1987)

Water Banks

Waterbanking Involves storing excess

water available during high flow years In res

ervoirs or underground and maintaining sav

ings accountsto keep trackofstored water. In

dry years, withdrawals are made from stored

suppliesand the accounts are debited accord

ingly.

Idaho's water banking program has

provided much needed flexibility during re-
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cent dryyears. fWater Market Update. Vol. 2,

No. 6 and No. 9, 1988) Idaho water banks

operate to give lrrigators the opportunity to

rent annualexcesses ofcontractedwaterfrom

federal SnakeRiverbasin projects. TheUpper

Snake Bankwas created in the 1930s and, in

1988, the Boise River Bank was formed to

facilitatetransfersamongstusersinthatbasin.

(Idaho Code §42-17-61 through 42-17-67

(Supp.1988))

California'sKernCountyWaterAgency

has utilized a water banking approach to re

tain control over area water supplies. The

Agency contracts for water supplies with the

State Water Project, who plans to recharge

excess supplies In the Countyand sell banked

suppliesduringdryperiods. TheKemCounty

Agency levies taxes on citizens within the

district to generate revenues which will be

used for purchasing local retired agricultural

rights, either for resale to other users within

the districtorto alleviatetheimpacts ofground-

water overdraft. This arrangement benefits

boththe local communities desiringto protect

their supplies and remote interests interested

mstoringtheiraUotmentsfordryyears. fWater

Market Update. Vol. l.No. 10, 1987)

In 1988. the California Department of

Water Resources purchased 19,000 acres of

land fora recharge andwaterbankingproject.

Plans include conveying one million acre-feet

ofwater to the site (which has a total storage

capacity of five million acre-feet) through the

State Water Project. In dry years, the State

WaterProjectwill pump out 140,000 acre-feet

annually to offset low flows. (Water Market

Update. Vol. 2. No. 10. 1988)

TheMetropolitanWaterDistrict (MWD)

of Southern California has an arrangement

withCoachellaValleyIrrigation Districtwhich

has allowed MWD to store over 450,000 acre-

feet underground for MWD's use during dry

years. MWD also has negotiated agreements

to store water in other area groundwater ba

sins for drought needs. (Metropolitan Water

District, 1987)

Temporary and Conditional Transfers

Statutoryprovisionsfortemporaryand

conditional transfers allow quickresponsesto

droughtsandothercrttlcalsituations. Achange

ofwateruse canoccurmore rapidlythrough a

conditional process than through ordinary

proceduressourgentneedscanbemorequickly

met The temporary nature ofthese transfers

helps protect third parties from long term

impairmentsincethe applicant eventuallyhas

to satisfythe usual state criteria ifthe transfer

is to become permanent. Colorado and Wyo

minghave statutes thatprovideanalternative

process for getting a temporary or conditional

change ofwater right approved under certain

circumstances. (RegulationsandInstructions

PactIVWyomingStateBoardofControls; Ch. 1

sec. 14(b), June 1986; Col. Rev. Stat. §37-92-

103 (1973)) Utahstatutes provide forchanges

in the place or purpose of use or point of

diversionforwaterrights onatemporarybasis

of up to one year. (Utah Code Ann. §73-3-3

(1878)) Temporary transfers are allowed in

New Mexico for periods of up to ten years,

following which the water must revert to its

original place and purpose ofuse. (N.M. Stat

Ann. §72-6-1 through §72-6-7 (1978))

Idaho statutes establish that any wa

ter rights holder may enter into a leasing

agreement with any in-state hydroelectric

generating facility for up to one year. (Idaho

Code§42-108(a)(Supp. 1988)) Similarly.leases

of project water authorized under the Carey

Act may be approved through the normal

procedures ofthe Idaho Department ofWater

Resources and consent ofthe CareyAct oper-

atingcompanles. Suchleases donot affect the

appurtenancy ofthe water right (Idaho Code

§42-25-01 through §42-25-09 (Supp. 1988))

AmongWater Sources

Procedures that allow exchanges

amongwatersourcesprovide Incentives to use

surface water in years it is available, saving

groundwater supplies for times when

streamflowIslow. InColorado,Wyoming,New

Mexico, and Utah it Is very common to ex

change native streamflowforreservoir storage

in orderto ensurewater availability in the late

summer season. It is also common to ex

change surface water forgroundwater. (Colo.

Rev. Stat §37-83-101 through §37-83-104

(1973); Wyo. Stat §41-3-106 (1986); N.M.

Stat Ann. §72-12-24 (1978); Utah CodeAnn.

§73-3-20 (1953))
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In Utah, 1988 legislation promotes

exchanges along the Bear River system that

would allow water to flow from an underutil

ized area along the Bear River through a

complicated system of interbasin exchanges

into the Salt Lake City area. These potential

exchanges involve different river basins and

differentstorage reservoirsalongseveralinter

related river systems. While these exchanges

have been made possible by the new legisla

tion, their Implementation may take years of

negotiations amongwater users. Anumber of

municipal and agriculturalwaterdistrictswill

have to consent to proposed exchanges, and

interstate transfer Issues may arise as the

Bear River passes through portions of Idaho

and Wyoming. (Water Market Update. Vol. 1,

No. 2. 1988)

InArizona, recipients ofColorado River

water delivered through the Central Arizona

Project (CAP) must give up an acre-foot of

groundwater use for each acre foot of CAP

water received. This exchange program man

dates the use ofColorado Riverwater in order

to reduce overdrafting of groundwater sup

plies. (U.S. Departmentofthe Interior, 8.8(b(il))

Summary

There aremanydifferenttypes ofwater

transfer arrangement that can increase the

reliability of dry year water supplies. These

innovative transfers are attractive not only

because they reduce the risk of drought-re

lated shortages but because they often pose

less of a threat to third party water users,

environmental interests, and areas of origin

than permanent changes in water use.

C Water Conservation

Most western states historically have

takenapositionagainstnewusesandtransfer

ofconserved water, arguing that portions ofa

water right "salvaged" through conservation

measures become available to new orjunior

appropriators rather than to those taking the

conserving action. California and Oregon are

exceptions, havingpassed statutes encourag

ing transfer of conserved water. (Cal. Water

Code §1070 and 1001: Oregon Senate Bill 24,

1987) Thereareanumberofpolicyapproaches

a state can take to facilitate the transfer of

conservedwater. (Morandt 1988) Afirst step

is to provide the statutory incentive and au

thority by explicitly allowing transfer of con

served water and by protecting water rights

not being exercised due to conservation from

loss through, forfeiture and abandonment

proceedings.

Even after enabling statutes are in

place, a number of difficult technical and

hydrologic Issues remain in determining the

quantityofsalvagedwaterthat actuallycanbe

transferred. 1987 Oregon legislation states

that the only salvaged water that may be

transferred is thatwhich Inthe absence ofthe

conservation measure otherwise would have

been irretrievably lost to the system and so

unavailable to other water users. (Oregon

Senate Bill 24,1987) Substantialirretrievable

losses probably will not come from improve

ments In irrigation efficiency, however, since

mostsalvagedwaterpreviously re-entered the

system as return flows. Transferrable water

could potentially come from switching from a

higherto alowerconsumptive use crop. Other

measureswhichdecreasethe amountofwater

Irretrievablylostthroughevaporationand deep

percolationincludeliningearthencanals,better

field drainage, and improved on-field water

management

Allowing creditforconservationcanbe

difficult from a legal perspective, as many

states have a fairly strong appurtenancy doc

trine stating that a water right is associated

with a specific parcel ofland and that unless

there Is aformal change ofwaterrightthrough

the state agency, the appurtenant water can

not be applied to other lands. Relaxing the

appurtenancy criterion would allow a farmer

who reduced consumptive use, perhaps

through new crop rotations, to spread the

additional water onto other land, or to sell or

lease the water—thus providing a strong con

servationincentive. LawsInthewesternstates

on use and transfer of salvaged or conserved

water vary considerably, with protection of

other right holders being the primary con

straint on new uses and transfers.

In Arizona, while there are no specific

statutes ontheissue oftransferringconserved

water, case law establishingthe appurtenancy

of water rights to land appears to preclude
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transfers of salvaged or conserved water to

landsotherthanthosetowhichthewaterright

was originally assigned. In Salt River User's

Association v. Kavocovich (1966), the Arizona

Court of Appeals ruled that lrrigators who

lined their ditches could not apply "saved"

water to irrigate adjacent land.

Credits for the retirement of irrigated

acreage are being proposed in Arizona, where

recent statutes limit municipal water use to

curtail groundwater overdraft. The City of

Tucson is seeking credit for water it has

"conserved'* through the purchase and retire

ment of 16,000 irrigated acres in a valley

adjacent to the city. Tucson maintains that

hundreds of thousands of acre feet of water

were saved that otherwise would have been

used over the 10-20 years that land has been

retired. (McLain, 1988)

In Colorado, legislation allowinguse of

salvaged water has been introduced several

times but has not been passed. An individual

who reduces the quantity ofwater needed for

a beneficial use may apply to water court

seeking permission to use or sell salvaged

water. Court approval is required even when

salvaged water will be used on the same land

to which the water right is applicable. The

applicant bears the burden of demonstrating

that existing rights will not be Impaired, and

proceedings are costly and impractical for

small amounts of water. A water user who

delays in applying for permission risks having

the quantity of the water right diminished to

the post-conservationconsumptive use quan

tity. (Stenzel, 1987: Southeastern Colorado

Conservancy District v. Shelton Farms. Inc.

1974)

Idaho case law has established that

rights to seepage may be retained by the

appropriateswhocarries out improvements to

maximize efficiencies, but only onthe lands to

whichthe right Is appurtenant [Thompsonv.

Blngham. 1956) In Baslnger v. Tavlor (1922)

andRenov. Richards (19181 right holderswere

allowed to retain and use waters "saved"

through elimination of carriage losses and

improved stream channelization.

Montana has yet to formulate a policy

regarding rights to salvaged waters. (Guse,

1989) No case law or statute directly ad

dresses this issue.

Nevada law takes the position that

beneficial use is the lirrMt and extent ofa right,

and awateruserhas no right to his Inefficien

cies. Conservedwater is considered unappro

priatedandanyapplicantmayfileto appropri

ate it. While Nevada statutes declare that

water transfers are a valid course of action

when it becomes impracticable or uneconom

ical to use thewaterbeneficially onthe land to

which it is appurtenant, this has not been

interpreted as allowing transfer of conserved

water and the state engineer has consistently

denied applicationstotransferconservedwater.

(Benesch, 1987; Nev. Rev. Stat. §533.040,

1987)

In New Mexico, salvaged watermay be

transferred only if the applicant can demon

strate to the satisfaction of the state engineer

that there is no Impairment to other water

right holders and this burden of proof gener

ally precludes such transfers from being ap

proved. (Stone. 1987)

In Utah, use of conserved or salvaged

water cannot result in extension of a water

rightto otherlandorinincreasedconsumptive

use. Conserved water may be considered

unappropriated, as in Nevada. As in most

other western states, Utah case law implies

thatthe primaryconsideration in determining

whether transfer of conserved water shall be

allowed is injury to other perfected rights.

(Jensen, 1988; East Bench Irrig. Co. v. Desert

Irrig. Co.. 1954)

InWyoming, themeasure ofthe right is

the beneficial use ofthewater. Applications to

use excess water elsewhere would have to be

approved by the state engineer's office in a

manner similar to approval ofnew appropria

tions. (Fusfv. Franks. 1980; Blnningv. Miller.

1940; Bower v. Big Horn Canal Assoc. 1957)

Summary

Onlyafewwestern states have deliber

ately acted to allow transfers of conserved or

salvaged water in order to encourage water

conservation. Policies that create conserva

tionincentivesthroughfacilitatingsuchtrans-
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fers have important advantages. They can

provide conserved water to satisfy growing

water demands outside the agricultural sec

tor. Since agriculturalconservationmeasures

neednot include retirement ofirrigatedland or

reduced crop yields, transfers of conserved

waterwillnot resultinthesame degree ofarea-

of-origln impacts that arise when transfers

rely on retirement of irrigated lands.
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APPENDIX ONE

Listing of 8tate Agency Regional Offices

Arizona

Arizona Department ofWater Resources

15 South 15th Street

Phoenix. AZ 85007

(602) 542-1550

Phoenix Active Management Area

15 South 15th Street

Phoenix, AZ 85007

(602) 542-1512

Plnal Active ManagementArea

901 East Cottonwood Lane

Suite B

Casa Grande. AZ 85222

(602) 836-4857

Prescott Active Management Area

1316 Iron Springs Road

Ponderosa Plaza. Suite A

Prescott AZ 86301

(602) 778-7202

Tucson Active Management Area

310 South Meyer

Tucson. AZ 85701

(602) 628-5858

Colorado

Office of the State Engineer

Division ofWater Resources

1313 Sherman Street. Room 818

Denver. CO 80203

(303)866-3581

Water Division No. 1

AlanD. Berryman

Division Engineer Clerk, Water Court

Water Rights Division No. 1 Water Division No. 1

800 8th Avenue. Room 209 P. O. Box C

Greefy, CO 80631 (303)356-4000X4550
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Water Division No. 2

Robert W.Jesse

Division Engineer

Water Division No. 2

P.O. Box 5728

Colorado National Bank

219 West 5th Street

Pueblo. CO 81003

(303) 542-3368

Steven E. Vandiver

Division Engineer

Water Division No. 3

P. O. Box 269

Alamosa. CO 81101

(719) 589-6683

Thomas A. Kelly

Division Engineer

Water Division No. 4

Montrose. CO 81402

(303) 249-6622

Orlyn J. Ball

Division Engineer

Water Division No. 5

P.O. Box 396

Glenwood Springs, CO 81601

(303) 945-5665

Steven J.Witte

Division Engineer

Water Division No. 6

P. O. Box 773450

Steamboat Springs. CO 80477

(303) 879-0272

Darles C. LUe

Division Engineer

Water Division No. 7

P. O. Drawer 1880

Durango. CO 81301

(303) 247-1845

Clerk, Water Court

Water Division No. 2

308 Judicial Building

Pueblo. CO 81003

(303) 546-5048

Water Division No. 3

Clerk. Water Court

Water Division No. 3

Alamosa County Courthouse

4th and San Juan

Alamosa. CO 81101

(719)589-9107

Water Division No. 4

Clerk. Water Court

Water Division No. 4

P.O. Box 368

Montrose. CO 81402

(303) 249-2859

Water Division No. 5

Clerk, Water Court

Water Division No. 5

109 8th Street, Suite 104

Glenwood Springs. CO 81601

(303) 945-5075

Water Division No. 6

Clerk, Water Court

Water Division No. 6

P.O. Box 773117

Steamboat Springs, CO 80477

(303) 879-5020

Water Division No. 7

Clerk. Water Court

Water Division No. 7

P.O. Box 3340

Durango, CO 81301

(303) 247-2304
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Idaho

Northern Region:

Idaho Department ofWater Resources

4055 Government Way #9

Coeur d'Alene. ID 83814

(208) 765-4639

Eastern Region:

Idaho Department ofWater Resources

150 Shoup Avenue, Suite 15

Idaho Falls. ID 83401

(208) 734-3578

Southern Region:

Idaho Department ofWater Resources

2148 4th Avenue. East

Twin Falls. ID 83301

(208) 734-3578

Western Region:

Idaho Department ofWater Resources

2735 Airport Way

Boise. ID 83705

(208) 334-2190

Nevada

State Engineer's Office

Division ofWater Resources

201 South Fall Street

Carson City. NV 89710

(702) 885-4380

Division ofWater Resources

Southern Nevada Branch Office

1515 East Tropicana, Suite 375

Las Vegas. NV 89109

(702) 486-7052

Division ofWater Resources

Elko Branch Office

P.O. Box911

Elko. NV 89801

(702)738-7211
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Division ofWater Resources

HumboldtR Water Commissioner

P. O. Box 121

Winnemucca, NV 89445

(702) 623-2695

New Mexico

ganta Fe Office

State Engineer's Office

Bataan Memorial Building

Santa Fe,NM 87503

(505) 827-6120

Roswell Office

State Engineer's Office

P.O. Box 1717

Roswell. NM 88201

(505) 622-6521

Las Cruces Office

State Engineer's Office

530 South Melendres

Las Cruces, NM 88005

(505) 524-6161

Albuquerque Office

State Engineer's Office

3311 Candelaria. NE

Suite A

Albuquerque, NM 87101

(505) 841-6323

Deming Office

State Engineer's Office

P. O. Box 844

Deming. NM 88031

(505) 546-2851

Aztec Office

State Engineer's Office

112 South Mesa Verde

Aztec, NM 87410

(505) 334-9481

Montana

Billings Field Office

1537 Avenue D, Suite 105

Billings, MT 59102

(406) 657-2105

Lewistown Field Office

204 South Daws

P. O. Box 438

Lewistown, MT 59457

(406) 538-7459

Helena Field Office

1520 East 6thAvenue

Helena. MT 59620

(406) 444-6695

Havre Field Office

1708 West 2nd Street

P. O. Box 1828

Havre. MT 59501

(406)265-5516

Bozeman Field Office

1201 East Main

Bozeman, MT 59715

(406) 586-3136

Miles City Field Office

5 North Prairie

P.O. Box 276

Miles City. MT 59301

(406) 232-6359
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Glascow Field Office

839 1st Avenue South

P. O. Box 1269

Glasgow. MT 59230

(406) 228-2561

Missoula Field Office

Holiday Village Professional Plaza

Suite 105

P. O. Box 5004

Missoula. MT 59801

(406) 721-4284

Kalispell Field Office

3220 Highway 93 South

P. O. Box 860

Kallspell. MT 59903

(406) 752-2288

Utah

Cedar Citv Office

Gerald Stoker

585 North Main

P.O. Box 506

Cedar City.UT 84720

(801) 586-4231

Price Office

Mark Page

453 South Carbon Avenue

P. O. Box 718

Price. UT 84501

(801) 637-1301

Utah Lake & Jordan River

EdFeldt

1636 West North Temple

Salt Lake City.UT 84116

(801) 533-6071

Vernal Office

BobLeake

147 East Main & County Building

P.O. Box 879

Vernal. UT 84078

(801)781-0770X328

Logan Office

Bob Fotheringham

55 East 1st North

P.O. Box 381

Logan. UT 84321

(801) 752-8755

Richfleld Office

StanAdams

147 North Main

P. O. Box 542

Richfleld. UT 84701

(801) 896-4429

Weber River & Tooele

Jess Anderson

1636 West North Temple

Salt Lake City. UT 84116

(801) 533-6071

Wyoming

State Engineer's Office

State Board of Control

Herschler Building. 4th East

Cheyenne. WY 82002

(307) 777. 7354
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William Jones

Superintendent Division I
511 West 27th Street

Torrington, WY 82240

(307) 532-2248

MichaelWhitaker

Superintendent, Division n

P.O. Box 6103

Sheridan, WY 82801

(307) 672-9207

Craig Cooper

Superintendent, Division III

715 East Roosevelt

Rlverton. WY 82501

(307) 856-0747

John Teichart

Superintendent, Division IV

P. O. Box 190

Cokeville.WY 83114

(307) 279-3441
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APPENDIXTWO

Contacts for Transfer* Involving U.S. Bureau of

Reclamation Facilities

Contact Regional Director, Bureau of Reclamation at the following locations:

PacificNorthwestRegion: Federal Building, U.S. CourtHouse.Box043. Boise. ID 83724.550West

Fort Street. (208) 334-2908

Mid-Paclflc Region: Federal OfficeBuilding, 2800CottageWay. Sacramento,CA 95825. (916 978-

5135

Lower Colorado Region: P. O. Box427, Boulder City, NV 89005, Nevada Highway and Park Street,

(702) 392-8411

Upper Colorado Region: P. O. Box 11568, Salt Lake City. UT 84147. 125 South State Street,

(801) 524-5592

Great Plains Region: P.O. Box36900, Federal OfflceBuilding, Billings, MT 59107-6900,316North

26th Street, (406) 657-6214

Eachofthe above officeswouldhavecontractsandrepaymentspecialistsfamiliarwiththeBureau's

water transfer policies.

CentralBureau Offices atDenverEngineeringand Research Center: TheBureau'sstaffcoordinator

on water transfer policy matters is:.

Tom Phillips, Coordinator, Operations Services, Bureau ofReclamation, Denver Office, P. O. Box

25007. Denver Federal Center, Denver. CO 80225, (303) 236-1058

Secretary of the Interior, 18th and C Streets. Washington. DC. 20240.

Deputy Commissioner. Bureau of Reclamation, P.O. Box 25007, Denver Federal Center. Den

ver. Co. 80225.
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APPENDIX THREE

DEPARTMENT OP THE INTERIOR

PRINCIPLES GOVERNING VOLUNTARYWATERTRANSACTIONS

THAT INVOLVE ORAFFECT FACILITIES

OWNED OR OPERATED BYTHE DEPARTMENT OF THE INTERIOR

Issued December 16, 1988

PREAMBLE:

Transactions that Involve water rights and supplies are occurring pursuant to State law with

Increasing frequency in the Nation, particularly in the Western United States. Such transactions

Include direct sale ofwater rights; lease ofwater rights; dry-year options on water rights; sale of

land with associated water rights; and conservation Investments with subsequent assignment of

conserved water.

The Federal Government, as owner of a significant portion of the Nation's water storage and

conveyance facilities, can assist State, Tribal, and local authorities In meeting local or regional

waterneedsby Improvingorfacilitatingthe Improvement ofmanagement practiceswithrespect to

existing water supplies. Exchanges in type, location or priority of use that are accomplished

accordingto State lawcanallowwatertobe usedmore efficientlytomeetchangingwaterdemands,

and also can protect and enhance the Federal investment in existing facilities. In addition, water

exchanges can serve to Improve many local and Indian reservation economies.

DOI's InterestInvoluntarywatertransactionsproposedbyothers derivesfroman expectationthat,

to an Increasing degree. DOI will be asked to approve, facilitate, or otherwise accommodate such

transactions that involve or affect facilities owned or operatedby its agencies. The DOI alsowishes

to be responsive to the July 7,1987, resolution ofthe Western Governors'Association, whichwas

reaffirmed at the Association'sJuly 12,1988, meeting, thatthe DOI "develop and issue a policy to

facilitate water transfers which Involve water and/or facilities provided by the Bureau of

Reclamation."

Thefollowingprinciplesare Intended to affordmaximumflexibilityto State, Tribal, and local entities

to arrive at mutually agreeable solutions to their water resource problems and demands. At the

same time, these principles are intended to be clear as to the legal, contractual, and regulatory

concerns that DOI must consider in its evaluation ofproposed transactions.

Forthe purpose ofthis statement ofprinciples, all proposed transactions mustbebetweenwilling

parties to the transaction and must be in accordance with applicable State and Federal law.

Presentation of a proposal by one party, seeking Federal support or action against other parties,

will not be considered in the absence ofsubstantial support for the proposal among affected non-

Federal parties.

VOLUNTARYWATERTRANSACTION PRINCIPLES

1. Primacy in water allocation and management decisions rests principally with the

States. Voluntarywatertransactions underthis policy mustbe in accordance with

applicable State and Federal laws.

2. The Department ofthe Interior (DOI) willbecome Involved in facilitating a proposed

voluntarywater transaction onlywhen it canbe accomplished without diminution

of service to those parties otherwise being served by such Federal resources, and

when:
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(a) there is an existing Federal contractual or other legal obligation associated with

the water supply; or

(b) there Is an existing water right held by the Federal government that may be

affected by the transaction: or

(c) it is proposed to use Federally-owned storage orconveyance capacityto facilitate

the transaction; or

(d) the proposed transaction will affect Federal project operations; and

(e) the appropriate State. Tribal, or other non-Federal political authorities or

subdivisions request DOI's active involvement

3. DOI will participate in or approve transactions when there are no adverse third-

party consequences, or when such third-party consequences will be heard and

adjudicated in appropriate State forums, or when such consequences will be

mitigated to the satisfaction of the affected parties.

4. As a general rule. DOI's role will be to facilitate transactions that are In accordance

with applicable State andFederallawand proposedby others. In doing so. DOIwill

consider the positions ofthe affected State. Tribal, and local authorities. DOI will

not suggest a specific transaction except when It Is part of an Indian water rights

settlement, a solution to a water rights controversy, or when it may provide a

dependable water supply the provision of which otherwise would involve the

expenditure ofFederal funds. Such a suggestion would not be carried out without

the concurrence of all affected non-Federal parties.

5. The fact that the transaction may Involve the use ofwater supplies developed by

Federal water resource projects shall not be considered during evaluation of a

proposed transaction.

6. One of DOrs objectives will be to ensure that the Federal government is in an

acceptable financial, operational, and contractual position following accomplish

ment ofa transaction under this policy. Unless required explicitly by existing law.

contracts, or regulations, DOI will refrain from burdening the transaction with

additional costs, fees or charges, except for those costs actually Incurred by DOI in

performance of its functions in a particular transaction.

7. DOI will consider, in cooperation with appropriate State, Tribal and local authori

ties, necessary measures that may be required to mitigate any adverse environ

mental effects that may arise as a result of the proposed transaction.
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APPENDIX FOUR

References on Transfers of Indian Water

Readers interested in the development of Indian water transfers should refer to Water Market

Update. Vols. 1 and 2, S.J. Shupe, editor. Published by Shupe and Associates, Santa Fe, New

Mexico, 1987-1988.

Salt River Pima-Maricopa Settlement Act (H.R. 4102 and 5.2153), 1988.

Fort Peck Compact (Montana S.B. 467).

L.H. Storey, 1988. Leasing Indian Water off the Reservation: A Use Consistent with the Reser-

vation's Purpose," 7fi flaiifnmia Law Review, pp. 174-220.

References on Interstate Transfers

102 S. Ct 3456 (1982).

458 U.S. 941 (1982).

These decisions are from the early 1980s Sporhase v. Nebraska case in which a Nebraska

farmer sought to transfer water from adjacent landholdings located in Colorado.

A.B. Rodgers, 1986. The Limits of State Activity in the Interstate Water Market" ?A Land j\P<ft

Water Review. No. 2, University ofWyoming. College of Law, pp. 357-380.

F. Trelease, 1987. "Interstate Use ofWater—"Sporhase v. El Paso, Pike v. VermejoV 22 Land

and Water Review. No. 2, University ofWyoming. College ofLaw, pp. 315-346.

Water Law Study Committee, 1984. The Impact ofRecent Court Decisions Concerning Water

and Interstate Commerce on Water Resources of the State on N.M.," 24 Natural Resources

Journal. No. 3. pp. 689-744.
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